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THE  MAJORITY  [See  Vol.  6] 

XXX.   DEALINGS    BETWEEN    CORPORATION    AND    ITS    STOCKHOLDERS    AND    DEALINGS 
OP  STOCKHOLDERS   WITH  CORPORATE  PROPERTY    [See  Vol.    6] 
XXXI.   ACTIONS    BY    STOCKHOLDERS    TO    ENFORCE    INDIVIDUAL    EIGHTS,    OR   REDRESS 
OR  PREVENT  INDIVIDUAL  INJURIES    [See  Vol.   6] 
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XXXII.   REMEDIES    OP    STOCKHOLDERS    TOR    INJURIES    TO    CORPORATION;     RIGHTS    Or 
ACTION  AND  PROCEDURE    [See  Vol.   6] 
TfXXIII,   LIABILITY  ,0F    STOCKHOLDERS    TO    CREDITORS    ON    ACCOUNT   OF    UNPAID    SUB- 

,^         scBlPTioNS,[See  Vol.  6] 


XXXIV.  PERSONAL    LIABILITY    Or    STOCKHOLDERS    FOR    DEBTS    OF    THE    CORPORATION 

[Contmued  from  Vol.  6] 

§  4210.  Who  may  enforce  liability — In  general. 

§  4211.  — '  Creditors  Who  are  also  stockholders  in  the  corporation. 

§  4212.  —  Creditors  who  are  also  officers  of  the  corporation. 

§  4213.  — •  Effect  of  assignment  of  claims. 

§  4214.  —  Eeceivers,  trustees  in  bankruptcy,  assignees  for  creditors,  etc. 

§  4215.  —  Effect  of  receivership,  bankruptcy  or  insolvency  proceedings  on  right  - 

of  creditors. 
§  4216.  Mode  of  enforcing  liability — General  principles. 
§  4217.  —  Remedy  prescribed  by  statute. 
§  4218.  —  Actions  at  law  and  suits  in  equity. 
§  4219.  —  Concurrent  remedies  at  law  and  in  equity. 
§  4220.  —  Bill  for  discovery. 
§  4221.  —  Execution  against  stockholders. 
§4222.  — Attackment,  garnishment. 
§  4223.  —  Assessment  by  court. 
§  4224.  —  Assessment  by  public  officer. 
§  4225.  -^^  Liability  of  shareholders  in  national  banks — Involuntary  liquidation. 

§  4226. Voluntary  liquidation. 

§  4227.  — '  Parties — ^In  actions  at  law. 

§  4228. In  suits  in  equity. 

§  4229.  —  Joinder  of  causes  of  .action. 

§  4230.  Discontinuance  of  suit. 

§  4231.  Necessity  for  exhausting  assets  of  the  corporation  and  remedies  against 

it — General  principles. 
§  4232.  —  Excuses  for  failure  to  exhaust  remedies  agmnst  corporation. 
§4233.  — Sufficiency  and  validity  of  jjidgment,  execution  and  return. 
§  4234.  —  Eequirement  of  ac.ti««  against  the  corporation  within  a  limited  time. 
§4235.  — 'Eequirement  of  demand  upon  corporation.      < 

§4236.  Conclusiveness  of  judgment  against  corporation  as  against  stockholders. 
§  4237.  Conclusiveness  of  order  or  decree  assessing  stockholders. 
§  4238.  Application  of  the  statute  of  limitations — General  principles. 
§4239.  — Accrual  of  right  of  action  and  running  of  the  statute. 
§  4240.  —  Interruption  or  tolling  of  statute. 
§  4241.  —  Liability  of  estates  of  deceased  stockholders. 
§  4242.  — '  Liability  of  stockholders  in  national  banks. 
§  4243.  —  Extension  or  reduction  of  time  by  the  legislature. 
§  4244.  —  Conflict  of  laws. 
§  4245.  Laches. 

§  4246.  Set-off  of  debts  due  to  stockholders. 
§4247.  Priority  as  between  creditors;   distribution. 
§  4248.  Enforcing  liability  in  other  states — General  principles. 
§4249.  — "Where  a  special  remedy  is  prescribed  by 'the  statute. 
§  4250.  —  Method  of  enforcing  liability  in  other  states. 
§  4251.  — 'Pleading  and  proof. 
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§  4252.  —  Conclusiveness  of  judgment  or  assessment. 

§4253.  — Right  of  leeeivers,  ete.,  to  sue  in  foreign  state. 

§  4254.  Discharge  of  stockholders ;   waiver,  release  and  payment — Scope. 

§4255.  — Waiver,  release  or  discharge  by  creditors  generally. 

§  4256.  —  Release  of  individual  stockholders. 

§4257.  — Extension  of  time  of  payment,  etc. 

§  4258.  —  Effect  of  taking  guaranty  from  stockholders. 

§  4259.  —  Payment  by  or  release  of  corporation. 

§  4260.  —  Release  by  corporation. 

§4261.  — Payments  by  stockholders. 

§  4262.  —  Recovery  of  judgment  against  stockholder. 

§  4263.  —  Recovery  of  judgment  against  corporation. 

§4264.  — Insolvency  or  bankruptcy  proceedings  with  respect  to  the  corporation. 

§  4265.  —  Insolvency  or  bankruptcy  proceedings  with  respect  to  stockholder. 

§  4266.  Contribution  among  stockholders. 

§4267.  Subrogation. 

§  4268.  Recovery  of  voluntary  payments. 

XXXV.  ASSESSMENTS    ON    TULL    PAID    STOCK 

§  4269.  Scope  of  subdivision. 

§  4270.  Right  to  levy  assessments  generally. 

§  4271.  Power  conferred  by  agreement  or  consent. 

§  4272.  Power  conferred  by  charter  or  statute. 

§  4273.  Purpose  and  amount  of  assessment ;   conditions  pretedent. 

§  4274.  Persons  liable;  rights  and  liabilities  of  pledgees,  agents  and  trustees. 

§4275.  Mode  of  levying  assessments;  equality. 

§  4276.  Enforcement  of  assessments ;   forfeiture. 

§4277.  Estoppel  of  stockholders;  acquiescence. 

§  4278.  Remedies  in  case  of  unauthorized  or  irregular  assessments  or  forfeitures. 

§  4279.  Contracts  that  stock  shall  be  nonassessable. 

XXXVI.  INBIVIDtrAL    LIABILITy    AND   EIGHTS    ON    FAILURE   TO    INO0EPOK.ATE 

§  4280.  Scope  of  subdivision. 

§  4281.  Liability  to  third  persons  generally. 

§4282.  Statutory  liability. 

§  4283.  Members  as  partners  inter  aa 

§  4284.  Rights  of  associates  as  individuals. 

XXXIV.    PERSONAL  LIABILITY  OF  STOCKHOLDERS  FOR  DEBTS  OF  THE 

CORPORATION  (Continued) 

§4210.  Who  may  enforce  liability-r-In  greneral.  In  the  absence 
of  provision  to  the  contrary,  the  individual  liability  for  corporate 
debts  imposed  upon  the  stockholders  of  a  corporation  by  a  charter, 
statutory  or  constitutional  provision  is  solely  for  the  benefit  of,  and 
directly  to,  creditors,  and  can  only  be  enforced  by  them  or  by  some 
one  representing  them-^'    The  liability  is  not  imposed  for  the  benefit 

87  California.  Williams  v.  Carver,  146,  66  L,  R.  A.  473,  106  Am.  St.  Rep. 
171  Cal.  658,  154  Pac.  472.  699,  58  Atl.  634. 

Colorado.    Miller  v.  Smith,  26  B.  I.  Georgia.    This  is  true  of  the  liabil- 
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of  tlie  corporation,  and  is  not  in  any  sense  a  part  of  its  assets,  like  un- 
paid subscriptions  for  stock,  and,  unless  so  provided  by  statute,  it 
cannot  be  enforced  by  the  corporation  itself,  by  assessment  or  other- 
wise, even  for  the  purpose  of  raising  a  fund  for  the  payment  of 
debts.** 


ity  imposed  by  statute  upon  persons 
who  organize  a  corporation  and  trans- 
act business  in  its  name  before  the 
minimum  capital  gtock  has  been  sub- 
scribed for.  Eigbers  v.  Hathcoek,  138 
Ga.  120,  74  S.  E.  834. 

Illinois.  Golden  v.  Cervenka,  278 
111.  409,  116  N.  E.  273. 

Indiana.  Hammond  v.  Cline,  170 
Ind.  452,  84  N.  E.  827. 

Kansas.  Anglo-American  Land, 
Mortgage  &  Agency  Co.  v.  Lombard, 
132  Fed.  721,  certiorari  denied  196  U. 
S.  638,  49  L.  Ed.  630  (mem.  dec). 

Kentucky.  Farmers '  Bank  of  Wick- 
liffe's  Assignee  v.  Scott,  144  Ky.  575, 
139  S.  W.  801;  Alsorp  v.  Conway,  188 
Ted.  568,  certiorari  denied  223  TJ.  S. 
720,  56  L.  Ed.  629  (mem.  dec). 

Maine.  Flynn  v.  American  Bank- 
ing &  Trust  Co.,  104  Me.  141,  19  L. 
E.  A.  (N.  S.)  428,  129  Am.  St.  Eep. 
378,  69  Atl.  771. 

Maxyland.  Strauss  v.  Denny,  95 
Md.  690,  53  Atl.  571;  Cahill  v.  Orig- 
inal Big  Gun  Beneficial  &  Pleasure 
Ass'n,  94  Md.  353,  89  Am.  St.  Eep. 
434,  50  Atl.  1044;  Colton  v.  Mayer,  90 
Md.  711,  47  L.  E.  A.  617,  78  Am.  St. 
Eep.  456,  45  Atl.  874. 

Minnesota.  Northwestern  Trust  Co. 
V.  Bradbury,  117  Minn.  83,  Ann.  Cas. 
1913  D  69,  134  N.  "W.  513;  Childs  v. 
Cleaves,  95  Me.  498,  50  Atl.  714. 

Montana.  Barth  v.  Pock,  51  Mont. 
418,  155  Pac.  282.  A  judgment  cred- 
itor may  enforce  the  liability  of  stock- 
holders accruing  through  a  failure  to 
pay  for  subscribed  stock,  and  it  is  not 
necessary  to  appoint  a  receiver  for 
that  purpose.  Porsell  v.  Pittsburg  & 
Montana  Copper  Co.,  42  Mont.  412, 
113  Pac  479. 

Ifebraska.    Hamilton  Nat.  Bank  v. 

7332 


American  Loan  &  Trust  Co.,  72  Neb. 
81,  100  N.  "W.  202;  Id.  66  Neb.  67,  92 
N.  W.  189. 

New  York.  Van  Tuyl  v.  Schwab, 
365  App.  Div.  412,  150  N.  T.  Supp. 
786;  Van  Tuyl  v.  Schwab,  85  Misc. 
172,  148  N.  y.  Supp.  292;  Assets  Eeal- 
ization  Co.  v.  Howard,  70  Misc.  651, 
127  N.  Y.  Supp.  798,  judgment  aff'd 
152  App.  Div.  900,  136  N.  Y.  Supp. 
1130,  211  N.  Y.  430,  105  N.  E.  680; 
In  re  Jassoy  Co.,  178  Fed.  515. 

Ohio.  Poston  v.  Hull,  75  Ohio  St. 
502,  80  N.  E.  11;  Irvine  v.  Elliott,  203 
Fed.  82. 

Oklahoma.  This  is  true  of  the  lia- 
bility to  the  extent  of  the  amount 
unpaid  upon  the  stock  imposed  by  the 
Oklahoma  statute.  Smith  v.  Kastor, 
195  111.  App.  458. 

8» United  States.  Mechanics'  Sav. 
Bank  v.  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Co.,  87  Fed.  113;  Church 
V.  Ayer,  80  Fed.  543. 

Oalifornia.  Williams  v.  Carver,  171 
Cal.  658,  154  Pac.  472. 

Colorado.  Zang  v.  Wyant,  25  Colo. 
551,  71  Am.  St.  Eep.  145,  56  Pac.  565; 
Miller  v.  Smith,  26  E.  I.  146,  66  L.  E. 
A.  473,  106  Am.  St.  Eep.  699,  58  Atl. 
634. 

Georgia.    Lane  v.  Morris,  8  Ga.  468. 

Illinois.  Golden  v.  Cervenka,  278 
111.  409,  116  N.  E.  273;  Wincock  v. 
Turpin,  96  111.  135. 

Indiana.  Hammond  v.  Cline,  170 
Ind.  452,  84  N.  E.  827;  Euuner  v.  Dwig- 
gins,  147  Ind.  238,  36  L.  E.  A.  645,  46 
N.  E.  580. 

Kansas.  Anglo-American  Land, 
Mortgage  &  Agency  Co.  v.  Lombard, 
132  Fed.  721,  certiorari  denied  196  U. 
S.  638,  49  L.  Ed.  630   (mem.  dec). 

Kentucky.  Farmers '  Bank  of  Wiek- 
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The  liability  imposed  by  the  Arkanseis  statute  upon  stockholders 
of  banks  for  public  funds  deposited  therein  which  the  bank  fails  to 
pay  over  on  demand  to  the  person  entitled  to  receive  them,  may  be 
jenforced  by  the  official  custodian  of  the  funds  so  deposited.*'  They 
are  primarily  liable,  while  his  liability  is  secondary,'*  and  if  he  is 

lifPe's  Assignee  v.  Scott,  144  Ky.  575, 
139  S.  W.  801;  Eobertson  v.  Conway, 
188  Fed.  579;  Alsop  v.  Conway,  188 
Ted.  568,  certiorari  denied  223  U.  S. 


720,  56  L.  Ed.  629  (mem.  dec). 

Maine.  Flynn  v.  American  Bank- 
ing &  Trust  Co.,  104  Me.  141,  19  L. 
E.  A.  (N.  S.)  428,  129  Am.  St.  Rep. 
378,  69  Atl.  771;  Pulsifer  v.  Greene, 
96  Me.  438,  58  Atl.  921. 

Maryland.  Cotton  v.  Mayer,  90 
Md.  711,  47  L.  E.  A.  617,  78  Am.  St. 
Eep.  456,  45  Atl.  874;  Eepublic  Iron  & 
Steel  Co.  V.  Carlton,  189  Fed.  126. 

Massachusetts.  First  Nat.  Bank  of 
Barre  v.  Hingham  Mfg.  Co.,  127  Mass. 
563. 

Minnesota.  Northwestern  Trust  Co. 
V.  Bradbury,  117  Minn.  83,  Ann.  Gas. 
1913  D  69,  134  N.  W.  513;  Interna- 
tional Trust  Co.  V.  American  Loan  & 
Trust  Co.,  62  Minn.  501,  65  N.  W.  78, 
632;  Selig  v.  Hamilton,  234  TJ.  S.  652, 
5e  L.  Ed.  1518;  Converse  v.  Hamilton, 
224  IT.  S.  243,  56  L.  Ed.  749,  Ann. 
Cas.  1913  D  1292,  rev'g  judgment  136 
Wis.  589,  11»  N.  "W.  190;  Childs  v. 
Cleaves,  95  Me.  498,  50  Atl.  714. 

Missouri.  Liberty  Female  College 
Ass'n  V.  Watkins,  70  Mo.  13. 

Montana.  Barth  v.  Pock,  51  Mont. 
418,  155  Kc.  282. 

Nebraska.  Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust  Co.,  72  Neb. 
81,  100  N.  W.  202y  66  Neb.  67,  92  N. 
"W.  189. 

New  York.  Breck  -v.  Brewster,  153 
App.  Div.  800,  138  N.  Y.  Supp.  821; 
Van  Tuyl  v.  Schwab,  85  Misc.  172, 
148  N.  T.  Supp.  292;  Assets  Realiza- 
tion Co.  V.  Howard,  70  Misc.  651,  127 
N.  Y.  Supp.  798,  judgment  aff'd  152 
App.  Div.  900,  136  N.  Y.  Supp.  1130, 
211  N.  Y.  430,  105  N.  E.  680;  Leigh- 
ton  V.  Leightom  Lea  Ass'n,  62  Misc. 


73,  114  N.  Y.  Supp.  918;  In  re  Jassoy 
Co.,  178  Fed.  515.  The  action  to  en- 
force the  individual  liability  of  stock- 
holders of  a  bank  or  trust  company  is 
properly  brorught  in  the  name  of  the 
superintendent  of  banks  rather  than 
in  the  name  of  .the  corporation.  Eieh- 
ards  v.  Schwab,  101  Misc.  128,  167  N. 
Y.  Supp.  535. 

Ohio.  TJmsted  v.  Bnskirk,  17  Ohio 
St.  113;  Wright  v.  McCormack,  17 
Ohio  St.  66;  Irvine  v.  Elliott,  203  Fed. 
82. 

Oklahoma.  This  is  true  of  the  lia- 
bility ta  the  extent  of  the  amount 
unpaid  upon  the  stock.  Smith  v.  Kas- 
tor,  195  111.  App.  458. 

Rhode  Island.  Atwood  v.  Rhode 
Island  Agr.  Bank,  1  E.  I.  376. 

South  Carolina.  Parker  v.  Carolina 
Sav.  Bank,  53  S.  C.  583,  69  Am.  St. 
Eep.  888,  31  S.  E.  673. 

Utah.  McLaughlin  v.  Kimball,  20 
Utah  254,  77  Am.  St.  Eep.  908,  58  Pao. 
685. 

West  Virginia.  Clark  v.  Bank  of 
Union,  72  W.  Va.  491,  78  S.  E.  785. 

89  Steed  V.  Henry,  120  Ark.  583,  180 
S.  W.  508;  Warren  v.  Nix,  97  Ark. 
374,  135  S.  W.  896. 

The  county  treasurer  is  a  proper 
party  to  an  action  to  enforce  the  lia- 
bility of  stockholders  of  a  bank 
which  fails  to  pay  a  deposit  of  school 
funds  made  by  school  officials,  but  a 
failure  to  join  him  is  not  ground  for 
reversal  of  a  judgment  against  the 
stoekhalders,  since  the  recovery  is  for 
his  benefit.  Black  v.  Special  School 
Dist.  No.  2,  116  Ark.  472,  173  S.  W. 
846,  1104. 

90  The  bank  and  ite  stockholders  are 
primarily  liable  for  the  funds  so 
deposited,  and  the  statute  nierely 
continues  the  liability  of  the  officer 
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compelled  to  make  good  a  loss  resulting  from  a  failure  of  the  bank, 
he  is  subrogated  to  the  rights  of  the  county  against  them.'^ 

Whether  the  liability  may  be  enforced  by  an  assignee  for  creditors, 
a  receiver,  or  a  trustee  in  bankruptcy  of  the  corporation,®^  whether 
the  right  to  sue  is  confined  to  judgment  creditors  of  the  corporation,'* 
who  may  enforce  the  liability  of  the  stockholders  of  an  insolvent 
national  bank,**  and  what  persons  come  within  the  meaning  of  statutes 
imposing  a  liability  for  special  debts  or  particular  classes  of  creditors 
only,  such  as  debts  due  laborers,  servants,  employees,  and  the  like,* 
are  considered  in  other  sections. 


§  4211.  —  Creditors  who  axe  also  stockholders  in  the  corporation. 

When  a  statute  makes  the  stockholders  of  a  corporation  liable  individ- 
ually, substantially  -as  partners,*  a  creditor  who  is  also  a  stockholder, 
and  liable  as  such,  cannot  enforce  the  liability  iby  an  action  at  law,  or 
by  execution,  against  other  stockholders,  for  one  partner  cannot  sue 
a  copartner  for  a  debt  due  from  all.  His  remedy,  if  any,  is  in  equity 
for  contribution.*^  This  is  true  of  a  servant  or  other  •creditor  of  the 
corporation  who  has  assigned  his  stock  to  a  third  person,  but  who  is 


making  the  deposit  and  ,his  sureties, 
without 'lessening  or  increasing  it.  The 
liability  is  not  a  joint  one  on  the  part 
of  such  officer,  his  sureties,  the  bank 
and  the  stockholders,  and  it  is  not 
necessary  to  join  the  officer  and  the 
sureties  as  defendants  in  an  action 
against  the  stockholders  so-  that  they 
may  'be  compelled  to  make  contribu- 
tion to  any  judgment  recovered 
against  the  stockholders.  Nor  would 
it  be  necessary  to  join  them  even  if 
the  liability  were  joint,^inee  the  stat- 
ute permits  separate  actions  against 
persons  jointly  liable.  Bank  of  Mid- 
land V.  Harris,  114  Ark.  344,  Ann. 
Cas.  1916  B  1255,  170  S.  W.  67;  War- 
ren V.  Nix,  97  Ark.  374,  135  S.  W. 
896. 

91  Johnson  v.  Wallace,  123  Ark.  74, 
184  S.  W.  .835;  Bank  of  Midland  v. 
Harris,  114  Ark.  344,  Ann.  Cas.  1916 
B  1255,  170  S.  W.  67. 

An  action  previously  commenced  by 
him  against  the  stockholders  to  re- 
cover the  amoTint  of  a.  deposit  for  the 
benefit  of  the  county  will  not  abate 
by   reason    of   his     payment     of   the 


amount  of  such  deposit  to  the  coun- 
ty, but  may  be  prosecuted  to  final 
judgment  for  the  benefit  of  himself 
and  the  sureties  on  'his  bond.  Bank 
of  Midland  v.  Harris,  114  Ark.  344, 
Ann.  Cas.  1916  B  1255,  170  S.  W.  67. 
82  See  §4214,  infra. 

93  See  .§  4231  et  seq.,  infra. 

94  See   §.§4225,  4226,  infra. 
96  See  §  4168,  supra. 

96  See  §  4178,  supra. 

97  Illinois.  Buchanan  v.  Meisser, 
105  111.  638;  Meisser  v.  Thompson,  9 
111.  App.  •868,  aff'd  108  111.  359. 

Massachusette.  Thayen  v.  Union 
Tool  Co.,  4  Gray  75. 

Michigan.  Shurlow  v.  Lewis,  170 
Mich.  493,  41  L.  E.  A.  (N.  S.)  975, 
136  N.  W.  484. 

imssissippi.  Perkins  v.  Sanders,  56 
Miss.  733. 

New  York.  Mathez  v.  Neidig,  72 
N.  Y.  100;  Clark  v.  Myers,  11  Hun 
608;  Klueg  v.  Bosch,  31  Abb.  N.  Cas. 
27;  Wait  V.  Ferguson,  14  Abb.  Pr.  379; 
Eiehardson  v.  Abendroth,  43  Barb. 
162;  Beers  v.  Waterbury,  8  Bosw.  396; 
Bailey  v.  Bancker,  3  Hill  188,  38  Am. 
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still  the  holder  of  the  stock  on  the  books  of  the  corporation,  since, 
while  the  stock  stands  in  his  name,  he  has  the  legal  title,  and  is  legally 
liable  for  the  corporate  debts.^*  It  has  also  been  held  that  a  stock- 
holder who  is  also  a  creditor  cannot  avail  himself  of  a  statutory  remedy 
by  a  suit  in  equity  in  behalf  of  himself  and  all  other  creditors  against 
all  the  stockholders.*® 

The  reason  for  this  rule,  and  therefore  the  rule  itself,  does  not  ap- 
ply where  a  statute  makes  each  stockholder  severally  liable  to  any 
creditor  for  corporate  debts,  or  severally  liable  in  proportion  to  the 
ajnount  of  his  stock,  and  under  such  circumstances  it  is  held  that  a 
stockholder  who  is  also  a  creditor  may  sue  other  stockholders  at  law 
for  their  proportion  of  the  debt  due  to  him,^  or  may  resort  to  a 
statutory  remedy  by  execution.^  And  it  has  also  been  held  that  a 
creditor  of  a  corporation  who  is  also  a  stockholder,  and  who  has  paid 
in  full  for  his  stock,  may  sue  other  stockholders  to  enforce  their  lia- 
bility under  a  statute  making  stockholders  individually  liable  to  cred- 
itors to  the  amount  due  on  their  stock.'  There  is  authority  to  the 
effect  that  a  creditor  cannot  sue  at  law  where  he  has  not  satisfied  his 
own  statutory  liability.*    But  on  the  other  hand,  it  has  been  held  that 


Dee.  625.  Compare  WoodrufE  &  Beach 
Iron  Works  v.  Chittenden,  4  Bosw.  406. 

Teimessee.  Cocking  v.  Ward 
(Tenn.  Oh.  App.),  48  S.  W.  287. 

According  to  this  doctrine,  when  a 
corporation  is  indebted  to  a  firm  of 
which  a  stockholder  is  a  member,  the 
hrm  cannot  sue  the  stockholder  at  law 
to  enforce  his  statutory  liability. 
Buchanaji  v.  Meisser,  105  111.  638. 
But  see  HaU  v.  Klinck,  29  S.  C.  348, 
60  Am.  Rep.  505. 

As  to  whether  the  remedy  of  cred- 
itors is  at  law  or  equity  generally,  see 
§  4218,  infra. 

As  to  the  right  to  contribution  be- 
tween stockholders  generally,  see 
§4265,  infra. 

98  Richardson  v.  Abendroth,  43 
Barb.  (N.  Y.)  162. 

That  the  registered  owner  is  liable 
though  he  has  transferred  the  stock, 
see  §  4205,  supra. 

99  Potter  V.  Stevens  Mach.  Co.,  127 
Mass.  592,  34  Am.  Rep.  428,  where  it 
was  held  that  a  statute  making  the 
stockholders  of  a  eorporatiom  liable 
for  debts  until  payment  of  the  entire 


capital  stock  was  not  intended  for  the 
benefit  of  creditors  who  were  also 
stockholders.  See  also  McDowall  v. 
Sheehan,  129  N.  Y.  200,  29  N.  E.  299, 
rev'g  59  Hun  618,  13  N.  Y.  Supp.  386. 

1  Myers  v.  Sierra  Valley  Stock  & 
Agricultural  Ass'n,  122  Cal.  669,  55 
Pae.  689;  Herman  v.  Heeht,  116  Cal. 
553,  48  Pae.  611;  Knowles  v.  Sander- 
cock,  107  Cal.  629,  40  Pae.  1047; 
Brown  v.  Merrill,  107  Cal.  446,' 48 
Am.  St.  Rep.  145,  40  Pae.  557;  Fow- 
ler v.  Robinson,  31  Me.  189;  Guer- 
ney  v.  Moore,  131  Mo.  650,  32  S.  W. 
1132  (liability  under  the  Kansas  stat- 
ute). See  also  HaU  &  Cfo.  v.  Klinck, 
25  S.  C.  348,  60  Am.  Rep.  505  j  Far- 
row V.  Bivings,  13  Rich.  Eq.  (S.  C.)  25. 

ZSchaeffer  v.  Phoenix  Brewery  Co., 
4  Mo.  App.  115;  Brinham  v.  Wellers- 
berg  Coal  Co.,  47  Pa.  St.  43. 

3  Smith  V.  Londoner,  5  Cfflo.  365. 

4  Where  the  liability  is  for  the 
amount  unpaid,  he  cannot  sue  at  law 
if  he  has  not  paid  his  own  subscrip- 
tion in  full.  Weber  v.  Fiekey,  52 
Md.  500,  47  Md.  196. 

One  stockholder  cannot  sue  another 
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he  may  proceed  by  a  motion  for  execution  to  enforce  a,  statutory 
double  liability  and  for  the  amount  unpaid  on  the  stock  although  he 
has  not  paid  his  own  subscription.^ 

When  the  statute  is  such  as  to  prevent  a  stockholder  wno  is  also 
a  creditor  from  suing  the  other  stockholders  at  law,  he  is  not  for  that 
reason  deprived  altogether  of  his  rights  as  a  creditor  against  the 
other  stockholders.  He  may  sue  in  equity  for  contribution,  or  when 
the  liability  is  enforced  in  equity  or  otherwise,  at  the  suit  of  others, 
for  the  benefit  of  creditors  generally,  he  is  entitled  to  come  in  as  a 
creditor,  after  paying  in  his  share,  and  share  with  other  creditors 
in  the  fund.^ 

If  the  liability  is  enforced  in  sequestration  proceedings,  the  rights 
and  liabilities  of  creditors  who  are  also  stockholders  may  be  adjusted 
therein.' 

A  stockholder  is  not  relieved  of  any  part  of  his  liability  merely 
because  he  is  also  a  creditor.  "The  maximum  amount  for  which  he 
is  individually  liable  depends  upon  the  amount  of  stock  owned  and 
held  by  him,  precisely  as  if  he  were  not  a  creditor ;  and  in  determining 
what  percentage  of  that  maximum  he  and  they  should  be  assessed,  his 
claim  is  to  be  taken  into  account  the  same  as  the  claim  of  other 
creditors."*  He  cannot  share  as  a  creditor  unless  he  pays  in  his 
proportion  of  liability  as  a  stockholder.^  And  if  he  is  insolvent,  or 
has  not  paid,  the  court  will  set  off  the  amount  of  his  liability  as  a 
.stockholder,  against  his  claim  as  a  creditor.^"    So  it  has  been  held  that 

on  his   statutory   liability  under   the  N.  T.  100;  Ajspinwall  v.  Saeehi,  57  N. 

Kansas'  statute,    unless    he    has    die-  Y.  631;  Clark  v.  Myers,  11  Hun  608; 

charged   his    own    statutory   liability.  Beerg    v.    Waterbury,    8    Bosw.    396; 

Milford  Sav.  Bank  v.  Joslyn,  59  Kan.  Briggs  v.   Penniman,  8   Cow.   387,   18 

778,  53  Pao.  756.  Am.  Dee.  454. 

S  Sehaeffer  v.  Phoenix  Brewery  Co.,  Ohio.     King  v.  Armstrong,  50  Ohio 

4  Mo.  App.  115.  St.  222,  34  N.  E.  163. 

e  United  States.     EosofP  v.   Gilbert  7  Mendenhall  v.  Duluth  Dry  Goods 

Transp.  Co.,  221  Fed.  972;  Newberry  Co.,    72    Minn.    312,    75    N.    W.    232; 

V.  Robinson,  41  Fed.  458.  Harper  v.  Carroll,  66  Minn.  487,  69  N. 

Maryland.     Emmert    y.    Smith,    40  W.  610,  1069;  Oswald  v.  Minneapolis 

Md.  123.  Times  Co.,  65  Minn.  249,  68  N.  W.  15. 

Massachusetts.      Potter   v.   Stevens  8  Oswald  v.  Minneapolis  Times  Co., 

Maeh.  Go.,  127  Mass.  592,  34  Am.  Eep.  65  Minn.  249,  68  N.  W.  15. 

428  ;  Thayer  v.  Union  Tool  Co.,  4  Gray  9  Marriott  v.  Columbus,  S.  &  H.  R. 

75.  "Co.,  16  Ohio  Dec.    (N.  P.)   135.     See 

Michigan.     Shurlow  v.  Lewis,   170  Terry  v.  Bank  of  Cape  Fear,  20  Fed. 

Mich.  493,  41  L.  E.  A.   (N.  8.)   975,  777;  Franklin  v.  Menown,  10  Mo.  App. 

136  N.  W.  484.  570;  King' v.  Armstrong,  50  Ohio  St. 

Mississippi.  Perkins  v.  Sanders,  56  222,  34  N.  E.  163.  Compare  New- 
Miss.  733.  berry  v.  Robinson,  41  Fed.  458. 

New  York.     Mathez  v.  Neidig,  72  10  Emmert   v.   Smith,  40   Md.   123; 
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where  a  stockholder  who  is  a  creditor  of  the  corporation  has  made  au 
assignment  under  the  insolvency  laws,  a  court  of  equity  will  oifset 
the  full  amount  of  his  liability  against  the  claim  of  his  assignee.^^ 
And  it  has  also  been  held  that  a  nonresident  creditor  of  an  insolvent 
corporation,  who  is  also  a  stockholder,  wiU  not  be  permitted  to  sub- 
ject to  the  payment  of  its  debts  its  assets,  upon  which  other  creditors 
have  equal  claims,  without  first  doing  equity  by  paying  to  such  other 
creditors  the  amount  of  his  statutory  liability  to  them.^^ 

A  corporate  creditor  may  enforce  the  liability  of  the  stockholders 
of  another  corporation  although  one  of  its  stockholders  is  also  a  stock- 
holder of  the  latter  corporation.^* 

Stockholders  who  took  with  notice  of  irregularities  in  the  issue  of 
the  stock  are  not  for  that  reason  estopped  from  participating  as 'cred- 
itors, after  they  have  paid  the  assessment  against  their  shares.^* 

The  effect  of  an  assignment  of  his  claim  by  a  stockholder,  and  the 
right  of  the  assignee  to  enforce  the  statutory  liability  of  the  stock- 
holders will  be  considered  in  a  subsequent  section.^* 

§  4212.  —  Creditors  who  are  also  officers  of  the  corporation.    The 

fact  that  a  creditor  of  a  corporation  is  also  an  officer  or  director 
cannot  affect  his  right  as  a  creditor  to  enforce  the  individual  statu- 
tory liability  of  the  stockholders.  ^^  The  statute,  however,  may  ex- 
Harper  V.  Carroll,  66  Minn.  487,  69  At  law  the  assignee  ccruld  only  re- 
N.  W.  610,  1069 ;  King  v.  Armstrong,  coup  against  the  liability  the  amount 
50  Ohio  St.  222,  34  N.  E.  163;  Mar-  of  the  dividends  which  would  come 
riott  V.  Columbus,  S.  &  H.  E.  Co.,  16  to  him  as  a  creditor  in  the  action,  but 
Ohio  Dec.  (N.  P.)  135.                                   in  equity  the  liability  will  be  set  off 

Where  the  stockholders  of  'a  oorpo-      against  the  whole  claim.     Markell  v. 
ration  are  liable  for  all  its  debts,  in-      Eay,  75  Minn.  138,  77  N.  W.  788. 
eluding  debts  evidenced  bjr  mortgage  12  If  he  attempts  to  do  so  by  insti- 

bonds,  and  some  of  the  corporation 's  tuting  a  suit  for  the  appointment  of 
bo^ds  are  held  by  stockholders,  the  a  receiver  for  the  corporation,  the 
proceeds  of  a  foreclosure  sale  should  other  creditors  may  protect  them- 
be  first  applied  to  the  payment  of  the  selves  and  enforce  their  rights  by 
bonds  held  by  others.  Shaw  v.  Sara-  counterclaims.  Gamewell  Fire  Alarm 
nae  Horse  Nail  Co.,  78  Hun  (N.  T.)  Tel.  Co.  v.  Fire  &  Police  Tel.  Co.,  116 
7,  29  N.  T.  Supp.  254.  Ky.  759,  76  S.  W.  862. 

Where   the  money  of  a  third  per-  ISFlather     v.     Economy     Slugging 

son  is  deposited  in  a  bank  in  the  name      Mach.  Co.,  71  N.  H.  398,  52  Atl.  454. 
of    one    of   its    stockholders,    the   re-  14  John  W.  Cooney  Co.  v.  Arlington 

ceiver  of  the  bank  cannot  set  off  the  Hotel  Co.,  —  Del.  — ,  101  Atl.  879. 
statutory  liability  of  the  stockholder  See  also  Easton  Nat.  Bank  v.  Amer- 
against  the  claim  of  the  real  owner  ican  Brick  &  Tile  Co.,  70  N.  J.  Eq. 
of  the  deposit.  Fisher  v.  Knight,  61  732,  8  L.  E.  A.  (N.  S.)  271,  10  Ann. 
Fed.  491.  •  Cas.  84,  64  Atl.  917. 

11  Markell  v.  Eay,  75  Minn.  138,  77  IB  gee   §  4213,  infra. 

N.  W.  788.  16  Janney  v.  Minneapolis  Industrial 
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pressly  exclude  creditors  who  are  also  ofiScers,  or  it  may  otherwise 
appear  that  it  was  not  intended  for  their  benefit,^''  Thus  it  has  been 
held  that  a  statute  providing  that  all  the  stockholders  of  a  corporation 
shall  be  individually  liable  to  its  creditors,  until  the  entire  capital 
stock  shall  have  been  paid  in,  is  intended  for  protection  and  benefit 
of  "outside  creditors  of  a  corporation,  dealing  with  and  trusting 
it,  and  generally  ignorant  of  its  precise  financial  condition,"  and 
that  the  tenm  "creditors"  therein  does  not  include  directors  to  whom 
the  corporation  is  indebted  for  salaries.^' 

An  officer  or  director  who  is  a  creditor  clearly  cannot  enforce 
against  the  stockholders  a  liability  arising  to  creditors  generally  be- 
cause of  some  act  or  omi^ion  of  his  own.^^  A  statute  providing  that 
an  officer  of  a  corporation  making  a  false  certificate  shall  be  liable 
for  all  the  debts  of  the  corporation  contracted  while  he  is  an  officer 
or  stockholder  applies  to  a  debt  contracted  by  the  corporation  to  the 
officer  during  that  period,  and  he  cannot  recover  upon  it  from  the 
stockholders.^ 

§4213.  — Effect  of  assigmnent  of  claims.  Whether  the  assign- 
ment of  claims  against  a  corporation  carries  with  it  the  right  to 
enforce  an  individual  liability  for  corporate  debts  imposed  upon  stock- 
holders by  a  charter,  statutory  or  constitutional  provision,  depends 
upon  the  terms  of  the  provision  and  the  nature  of  the  liability.  As  a 
general  rule,  a  contractual  liability  imposed  upon  stockholders  for 
corporate  debts  is  not  intended  for  origiaal  creditors  only,  and  may 
be  enforced  by  assignees  of  claims  against  a  corporation,^^  even  though 

Exposition,  79  Minn.  488;  Oswald  v.  result  6f  their  own  wrong  or  negli- 
Minneapolis  Times  Co.,  65  Minn.  249,  gence,  upon  the  most  obvious  prinei- 
68  N.  W.  15;  Sehaeffer  v.  Phognix  pies  of  equity  they  cannot  be  permit- 
Brewery  Co.,  4  Mo.  App.  115;  Hall  &  ted  to  impose  a  liability  therefor  upon 
Co.  V.  Klinek,  25  S.  C.  348,  60  Am.  innocent  stockholders."  Janney  v. 
Eep.  505.  Minneapolis  Industrial  Exposition,  79 

17 Potter  V.  Stevens  Mach.  Co.,  127  Minn.  488,  50'L.  E.  A.  273,  82  N.  W. 

Mass.  592,  34  Am.  Eep.  428.  984. 

See  also  §  2612,  supra.  That  an   ofEleer  or   director  who  is 

18  McDowall  V.  Sheehan,  129  N.  T.  also  a  creditor  cannot  enforce  a  lia- 
200,  29  N.  E.  299,  rev'g  59  Hun  618,  bility  orf  oflacers  or  directors  to  cred- 
13  N.  Y.  Supp.  386.  And  see  Potter  iters  under  such  circumstances,  see 
V.  Stevens  Mach.  Co.,  127  Mass.  592,  §2612,  supra. 

34  Am.  Eep.  428.  20  Wait   v.   Ferguson,    14   Abb.   Pr. 

19  "Directors  must  in  suoh  cases  be       (N.  T.)   379. 

held  to  strict  proof  of  the  existence  of  *1  United  States.    Whitman  v.  Citi- 

their    debts   against    the    corporation,  zens'  Bank  of  Eeading,  110  Fed.  503, 

and   of  their  own  good  faith  in  the  certiorari    denied   183   TJ.    S.    695,   46 

premises;  for,  if  their  debts  were  the  L.  Ed.  394  (mem.  dec). 
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the  assignment  may  have  been  made  after  insolvency  or  dissolution  of 
the  corporation,^^  and  only  for  the  purpose  of  collection.^* 

Some  courts  have  held  that  .this  rule  applies  although  the  liability 
extends  only  to  special  debts  or  to  a  special  class  of  creditors,  and 
that  even  under  such  circumstances  the  creditor  may  assign  his  claim 
and  the  assignee  may  gue.^*    But  other  courts  have  held  to  the  con- 


Oalifornia.  Herman  v.  Heeht,  116 
Cal.  553,  48  Pac.  611. 

Illinois.  Moore  v.  United  States 
One  Stave  Barrel  Co.,  238  111.  544,  87 
N.  B.  536,  afe'g  141  111.  App.  104; 
Gaueh  v.  Harrison,  12  111.  App.  457. 

Maine.    Came  v.  Brigham,  39  Me.  35. 

Massacbusetts.  Grew  v.  Breed,  10 
Mete.  569;  Crease  v.  Babcoek,  10  Mete. 
525. 

Missouri.  Coquard  v.  Prendergast, 
35  Mor.  App.  237;  Blakeman  v.  Ben- 
ton, 9  Mo.  App.  107. 

New  York.  Hunting  v.  Blun,  143 
N.  Y.  511,  38  N.  E.  716;  Kincaid  v. 
Dwinelle,  59  N.  Y.  548;  Moosbruggfer 
V.  Walsh,  89  Hun  564,  35  N.  Y.  Supp. 
550;  Krauser  v.  Ruckel,  17  Hun  463; 
Pileher  v.  Bray  ton,  17  Hun  429;  Free- 
land  V.  McCuUough,  1  Den.  414,  43 
Am.  Dee.  685. 

Where  an  indorsee  of  a  bill  of  ex- 
change drawn  by  a  corporation,  the 
stockholders  of  which  were  liable  for 
its  debts,  recovered  judgment  there- 
on against  the  corporation,  it  was 
held  that  an  indorser,  who  was  liable 
on  the  bill,  might  pay  it,  and  take  an 
assignment  of  the  judgment,  and 
maintain  an  action  against  a  stock- 
holder, in  the  name  of  the  plaintiff 
in  the  judgment,  to  recover  the 
amount.  Harger  v.  McCuUough,  S 
Den.   (N.  Y.)   119. 

An  assignee  of  five  separate  judg- 
ments against  the  corporation  may 
enforce  a  stockholder's  liability  in 
respect  to  all  of  them  in  a  single  ac- 
tion. Whitman  v.  Citizens'  Bank  of 
Beading,  110  Fed.  503,  certiorari  de- 
nied 183  U.  S.  695,  46  L.  Ed.  394 
(mem,  dee.). 


The  assignee  may  sue  in  his  own 
name  provided  the  assignment  passes 
the  legal  title.  Whether  it  does  so 
■or  not  depends  upon  the  lex  loci  con- 
tractus. Lanigan  v.  North,  69  Ark. 
62,  63  S.  W.  62.. 

•  He  may  also  sue  in  his  own  name 
"where  the  statutes  of  the  state  where 
the  corporation  was.  organized  ex- 
pressly so  provide.  Whitman  v.  Citi- 
zens' Bank  of  Beading,  110  Fed.  503, 
certiorari  denied  183  TJ.  S.  695,  46  L. 
Ed.  394  (mem.  dec).  , 

22  Lanigan  v.  North,  69  Ark.  62, 
63  S.  W.  62;  Crease  v.  Babcoek,  10 
Mete.  (Mass.)  525;  Coquard  v.  Pren- 
dergast, 35  Mo.  App.  237;  Moosbrug- 
ger  v.  Walsh,  89  Hun  (N.  Y.)  564,  35 
N.  Y.  Supp.  550. 

Under  the  Kansas  statute  making 
stockholders  liable  for  corporate  debts 
after  dissolution  of  the  corporation, 
one  who  acquires  by  transfer  after  a 
corporation's  dissolution  a  negotiable 
note  given  by  it  before  dissolution 
may  enforce  the  liability.  Kisseberth 
v.  Prescott,  91  Fed.  611. 

23  If  the  assignment  is  absolute,  the 
purpose  is  immaterial.  Lanigan  v. 
North,  69  Ark.  62,  63  S.  W.  62. 

24  Under  a  New  York  statute  mak- 
ing the  stockholders  of  certain  corpo- 
rations individually  liable  for  debts 
due  to  laborers,  servants  or  appren- 
tices for  labor  or  services,  it  was  held 
that  the  right  of  action  against 
stockholders  given  by  the  statute  was 
not  a  personal  privilege  of  the  la- 
borers, servants  or  apprentices  alone, 
but  could  be  assigned  by  them,  and 
enforced  by  the  assignee.  Hunting 
V.  Blun,  143  N.  Y,  511,  38  N.  E.  716; 
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trary  as  to  claims  under  acts  maJsing  stockholders  liable  far  wages. ^^ 
The  assignee  stands  in  the  shoes  of  the  assignor,  and  may  enforce 
the  claim  against  the  stockholders  for  its  full  amount,  to  the  extent 
of  their  liability,  although  he  may  have  purchased  it  at  a  discount.*® 
As  we  shall  see,  however,  a  stockholder  cannot  purchase  claims  against 
the  corporation  at  a  discount,  and  set  them  off  for  their  full  amount 
in  an  action  by  a  creditor  against  him  to  enforce  his  statutory 
liability.^''  On  the  other  hand,  when  a  creditor  who  is  also  a  stock- 
holder cannot  sue  at  law  or  in  equity  to  enforce  the  statutory  lia- 
bility of  other  stockholders,  one  to  whom  a  stockholder  has  assigned 
his  claim  for  the  sole  purpose  of  enabling  him  to  sue,  for  the  stock- 
holder 's  benefit,  is  in  the  same  position  as  the  stockholder,  and  cannot 
suq.^*  And  an  assignment  of  his  claim  by  a  creditor  of  a  national 
bank,  who  is  also  one  of  its  stockholders,  made  after  the  insolvency 
of  the  bank  but  before  the  levying  of  an  assessment  on  the  stock- 
holders by  the  comptroller  of  the  currency,  will  not  affect  the  right 
of  the  receiver  to  set  off  his  liability  against  a  dividend  due  on  his 
claim.^ 
After  a  creditor  of  a  corporation  has  assigned  his  claim,  he  cannot 


Kineaid  v.  Dwinelle,  59  N.  T.  548; 
Krauser  v.  Buekel,  17  Hun  (N.  T.) 
463;  Pileher  v.  Brayton,  17  Hun  (N. 
Y.)    489. 

It  was  held  that  the  payee  of  a  bill 
of  exchange  drawn  on  a  corporation 
by  a  laborer,  to  whom  it  was  indebted 
for  labor,  might  enforce  the  drawer's 
claim  against  a  stockholder  under  such 
a  statute.  Pileher  v.  Brayton,  17  Hun 
(N.  Y.)  429. 

25  In  Pennsylvania,  under  a  statute 
making  stockholders  of  a  corporation 
liable  for  debts  due  to  miners,  quarry- 
men  and  other  laborers  employed  by 
the  corporation,  and  for  machinery, 
provisions,  merchandise,  country  prod- 
uce and  materials  furnished  for  the  cor- 
poration, it  was  held  that  the  liability 
did  not  extend  to  a  promissory  note 
held  by  a  third  person,  although  given 
for  materials  furnished  to  the  com- 
pany, and  used  by  it  for  manufactur- 
ing. Weigley  v.  Coal-Oil  Co.,  5  Phila. 
(Pa.)   67. 

In  Wisconsin,  under  a  statute  pro- 
viding that   the  stockholders   of   any 


corporation  should  be  liable  for  all 
debts  due  to  laborers,  servants  and 
apprentices  for  services  performed 
within  six  months  preceding  the  de- 
mand, it  was  held  that  one  seeking  to 
enforce  such  liability  must  show,  not 
only  that  the  demand  was  for  work 
and  labor  performed  for  the  corpora- 
tion, but  that  the  work  was  done  by 
hiin  as  a  laborer,  servant  or  apprentice 
for  the  corporation,  and  within '  six 
months  preceding  the  time  demand 
was  made.  Harrod  v.  Hamer,  32  "Wis. 
162. 

26  Grew  V.  Breed,  10  Mete.  (Mass.) 
569 ;  Coquard  v.  Prendergast,  35  Mo. 
App.  237. 

27  See  §4261,  infra. 

28  Potter  V.  Stevens  Maeh.  Co.,  127 
Mass.  592,  34  Am.  Eep.  428;  Thayer  v. 
L'nion  Tool  Co.,  4  Gray  (Mass.)  75; 
Eichardson  v.  Abendroth,  43  Barb. 
(N.  T.)  162.  Compare,  however,  Wood- 
ruff &  Beach  Iron  Works  v.  Chitten- 
den, 4  Bosw.  (N.  Y.)  406. 

29  King  V.  Armstrong,  50  Ohio  St. 
222,  34  N.  E.  163. 
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commence  an  action  against  stockholders  to  enforce  their  statutory 
liability;  and  although,  by  statute,  assignment  of  his  claim  after  he 
has  commenced  an  action  against  stockholders  will  not  prevent  him 
from  continuing  the  action  for  and  on  behalf  of  the  assignee,  he 
cannot  continue  it  in  opposition  to  the  wishes  and  interests  of  the 
assignee.  If  the  assignee  sees  fit  to  settle  or  demand  that  the  action 
be  discontinued,  the  assignor  cannot  continue  it.'** 

§4214.  — Receivers,  trustees  in  bankruptcy,  assignees  for  cred- 
itors, etc.  Since  the  liability  is  not  an  asset  of  the  corporation  unless 
made  so  by  the  statute,^^  it  does  not  pass  under  an  assignment  by  the 
corporation  for  the  benefit  of  creditors,  so  as  to  entitle  the  assignee 
to  enforce  it,*^  nor,  in  the  absence  of  provision  to  such  effect,  can 
the  liability  be  enforced  by  an  assignee  in  insolvency ,^^  or  a  trustee  in 
bankruptcy,^*  of  the  corporation,  by  an  agent  appointed  by  the  stock- 


so  Hirshf  eld  V.  Fitzgerald,  157  N. 
Y.  166,  46  L.  E.  A.  839,  51  N.  E.  997. 

31  See   §4210,  supra. 

32  United  States.  Jaeobson  v.  Allen, 
20  Blatchf.  525,  12  Fed.  454. 

Colorado.  Zang  v.  "Wyant,  25  Colo. 
551,  71  Am.  St.  Eep.  1*45,  56,  Pae.  565; 
Miller  v.  Smith,  26  E.  I.  146,  66  L.  E. 
A.  473,  106  Am.  St.  Eep.  699,  58  Atl. 
634. 

Georgia.    Lane  v.  Morris,  8  Ga.  468. 

Indiana.  Eunner  v.  Dwiggins,  147 
Ind.  238,  36  L.  E.  A.  645,  46  N.  E. 
580.  See  Hammond  v.  Cline,  170  Ind. 
452,  84  N.  E.  827. 

Kentucky.  Farmers '  Bank  of  Wiek- 
liffe's  Assignee  v.  Scott,  144  Ky.  575, 
139  S.  W.  801. 

Massachusetts.  First  Nat.  Bank  of 
Barre  v.  Hingham  Mfg.  Co.,  127  Mass. 
563. 

Minnesota.  International  Trust  'Co. 
V.  American  Loan  &  Trust  Co.,  62 
Minn.  501,  65  N.  W.  78,  632. 

Ifebraska.  Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust  Co.,  72  Neb. 
81,  100  N.  W.  202;  Id.  66  Neb.  67, 
92  N.  W.  189. 

Oliio.  Wright  v.  McCormack,  17 
Ohio  St.  86 ;  Irvine  v.  Elliott,  203  Fed. 
82. 


As  to  the  right  of  an  assignee  for 
the  benefit  of  creditors  to  collect  un- 
paid subscriptions,  see  §  4115,  supra. 

33  International  Trust  Co.  v.  Ameri- 
can Loan  &  Trust  Co.,  62  Minn.  501,  65 
N.  W.  78,  632. 

31  Alabama.  The  liability  to  the 
amount  unpaid  on  the  stock  is  not 
an  asset  of  the  corporation  and  can- 
not be  enforced  by  the  trustee,  at  least 
where  the  liability  is  predicated  on  an 
alleged  overvaluation  of  property 
transferred  to  the  corporation  in  pay- 
ment of  the  subscription.  In  re  HufE- 
man-Salvar  Eoofing  Paint  Co.,  234 
Fed.  798. 

Georgia.  The  liability  imposed  by 
the  statute  upon  persons  who  organ- 
ize a  corporation  and  transact  business 
in  its  name  before  the  minimum  capi- 
tal stock  has  been  subscribed  for  is 
to  creditors,  and  is  not  an  asset  of 
the  corporation,  and  hence  cannot  be 
enforced  by  its  trustee  in  bankruptcy. 
John  V.  Farwell  Co.  v.  Jackson  Stores, 
137  Ga.  174,  73  S.  E.  13.  See  also  Eig- 
bers  V.  Hathcoek,  138  Ga.  120,  74  S. 
B.  834. 

Maryland.  Eepublic  Iron  &  Steel 
Co,  V.  Carlton,  189  Fed.  126. 

New  York.    Breck  v.  Brewster,  153 
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holders  to  wind  up  the  affairs  of  the  corporation,^*  or  by  a  receiver 
appointed  by  a  court  of  equity,  whether  appointed  at  the  suit  of  a 
stockholder  or  at  the  suit  of  a  creditor,  and  whether  he  is  a  general 
receiver  invested  with  ' '  all  .the  estate,  property,  and  equitable  inter- 
ests" of  the  corporation,  or  a  special  receiver  appointed  for  the  pur- 
pose.^^  "Neither  a  receiver,  nor  an  assignee  in  bankruptcy,  nor  an 
assignee  under  a  voluntary  general  assignment  for  the  benefit  of 


App.  Div.  800,  138  N.  Y.  Supp.  821; 
In  re  Jassoy  Co.,  178  Fed.  515;  Butcher 
V.  Marine  Nat.  Bank,  12  Blatehf.  435, 
Fed.  Cas.  No.  4,203;  Bristol  v.  San- 
ford,  12  Blatchf.  341,  Fed.  Cas.  No. 
1,893.  See  also  Manufacturers'  Com- 
mercial Co.  V.  Heckacher,  144  App. 
Div.  601,  129  N.  Y.  'Supp.  556,  aff'd 
203  N.  Y.  560,  96  N.  E.  1121. 

Oklahoma.  Smith  v.  Kastor,  195 
111.  App.  458  (under  the  Oklahoma 
statute) . 

As  to  the  right  of  a  trustee  in  bank- 
ruptcy to  collect  unpaid  subscrip- 
tions, see  §  4115,  supra. 

35  Church  v.  Ayer,  80  Fed.  543. 

That  an  agent  appointed  by  the 
stockholders  of  a  national  bank  to 
liquidate  its  affairs  cannot  enforce  the 
liability  of  the  stockholders,  see  §  4225, 
infra. 

36 United  States.  Mechanics'  Sav. 
Bank  v.  Fidelity  Insurance,  Trust  & 
Safe-Deposit  Co.,  87  Fed.  113. 

Georgia.  The  liability  imposed  by 
the  statute  upon  persons  who  organ- 
ize a  corporation  and  transact  business 
in  its  name  before  the  minimum  capi- 
tal stock  ha,s  been  sul)3cribed  for  is  to 
ereditqjrs,  and  is  not  an  asset  of  the 
corporation,  and  hence  cannot  be  en- 
forced by  a  receiver.  Code  1910, 
§  2249,  does  -not  apply.  Eigbers  v. 
Hathcock,  138  Ga.  120,  74  S.  E.  834, 
overruling  Walters  v.  Porter,  3  Ga. 
App.  73,  59  S.  E.  452;  Lane  v.  Morris, 
8  Ga.  468.  See  the  second  note  fol- 
lowing. 

lUlnols.  Golden  v.  Cervenka,  278 
111.  409,  116  N.  E.  273;  "Wincock  v.  Tur- 
pin,  96  111.  135;  Arenz  v.  Weir,  89  111. 


25;  Jacobson  v.  Allen,  20  Blatchf.  525, 
12  Fed.  454. 

Indiana.  Hammond  v.  Cline,  170 
Ind.  '452,  84  N.  E.  827 ;  Eunner  v. 
iJwiggins,  147  Ind.  238,  36  L.  E.  A. 
645,  46  N.  E.  580.  See  also  Gainey  v. 
Gilson,  149  Ind.  58,  48  N.  E.  633. 

Iowa.  Wigton  v.  Bosler,  lt)2  Fed.  70. 

Kentucky.  A  receiver  appointed 
pursuant  to  statute  on  application  of 
the  secretary  of  state  to  take  posses- 
sion of  the  corporate  "assets"  of  an 
insolvent  bank,  and  to  eoUecb  its 
debts  and  sell  its  property,  has  no  au- 
thority to  enforce  the  double  liability 
cf  its  stockholders.  Eobertson  v.  Con- 
way, 188  Fed.  579;  Alsop  v.  Conway, 
188  Fed.  568,  certiorari  denied  223 
U.  S.  720,  56  L;  Ed.  629.  (mem.  dec.)  ; 
Conway  v.  Owensboro  Sav.  Bank  & 
Trust  Co.,  185  Fed.  950;  Id.  165  Fed. 
822.  But  in  a  suit  in  equity  brought  to 
enforce  the  statutory  liability  for  the 
benefit  of  all  of  the  creditors,  the  court 
may  direct  its  receiver  to  sue  each 
or  any  of  the  stockholder^  in  separate 
actions  in  any  court  having  jurisdic- 
tion of  such  actions.  Conway  v. 
Owensboro  Sav.  Bank  &  Trust  Co.,  185 
Fed.  950,  Id.  165  Fed.  822. 

Maine.  Flynn  v.  American  Banking 
&  Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771;  Childs  v.  Cleaves,  95  Me.  498, 
50  Atl.  714. 

Maryland.  Strauss  v.  Denny,  95  Md. 
690,  53  Atl.  571;  Cahill  v.  Original 
Big  Gun  Beneficial  &  Pleasure  Ass'n, 
94  Md.  353,  89  Am.  St.  Eep.  434,  50 
Atl.  1044;  Colton  v.  Mayer,  90  Md. 
711,  47  L.  E.  A.  617,  78  Am.  St.  Sep. 
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creditors,  each  of  whom  represents  creditors  as  well  as  the  insolvent, 
acquires  any  right  to  enforce  a  collateral  obligation  given  to  a  creditor, 
or  to  a  body  of  creditors,  by  a  third  person,  for  the  payment  of  the 
debts  of  the  insolvent. ' '  *'' 

Of  course,  special  statutory  provisions  maj^  change  this  rules. 
Statutes  making  stockholders  individually  liable  for  corporate  debts 
may  in  express  terms  ^*  provide  for  the  enforcement  of  the  liability  by 


456,  45  Atl.  874;  Eepublic  Iron  &  Steel 
Co.  V.  Carlton,  189  Fed.  126.  The 
statute  expressly  provides  for  the  en- 
forcement of  the  liability  by  ,a  re- 
ceiver.    See  second  note  following. 

Massachusetts.  Hancock  Nat.  Bank 
V.  Ellis,  172  Mass.  39,  42  L.  E.  A.  396, 
70  Am.  St.  Rep.  232,  51  N.  E.  207; 
Id.  166  Mass.  414,  55  Am.  St.  Eep. 
414,  44  N.  E.  349. 

Minnesota.  Minneapolis  Baseball 
Co.  V.  City  Bank,  66  Minn.  441,  38  L. 
E.  A.  415,  69  N.  "W.  331;  In  re 
People 's  Live-Stock  Ins.  Co.,  56  Minn. 
180,  57  N.  W.  468.  See  the  second 
note  following. 

Montana.  See  Barth  v.  Pock,  51 
Mont.  418,   155  Pac.  282. 

ITebraska.  Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust  Co.,  72  Neb. 
81,  100  N.  W.  202;  Id.  66  Neb.  67, 
92  N.  W.  189.  The  statute  now  ex- 
pressly authorizes,  the  receiver  to  en- 
force the  liability.  See  second  note 
following. 

New  York.  Hirshf  eld  v.  Eitzgerald, 
157  N.  T.  166,  46  L.  E.  A.  839,  51  N.  E. 
997,  rev'g  27  App.  Div.  180,  50  N.  Y. 
Supp..  676;  Billings  v.  Eobinson, 
94  N.  Y.  415;  Farnsworth  v.  Wood,  91 
N.  Y.  308;  Cuykendall  v.  Corning, 
88  N.  Y.  129;  Mason  v.  New  York 
Silk  Mfg.  Co.,  27  Hun  307. 

Rhode  Island.  Atwood  v.  Ehode 
Island  Agr.  Bank,  1  E.  I.  376. 

South  Carolina.  Buist  v.  Williams, 
81  S.  C.  495,  62  S.  E.  859. 

XJtali.  McLaughlin  v.  Kimball,  20 
Utah  254,  77  Am.  St.  Eep.  908,  58  Pac. 
685;  Steinke  v.  Loofbourow,  17  Utah 
252,  54  Pac.  120. 


The  fact  that  the  court  orders  the  re- 
ceiver to  sue  to  enforce  the  liability 
will  not  give  him  a  right  to  do  so  if  the 
law  does  not  authorize  the  court  to 
make  such  order.  Hammond  v.  Cline, 
170  Ind.  452,  84  N.  E.  827. 

In  an  action  by  a  receiver  of  a  for- 
eign corporation  to  enforce  a  stock- 
holder's statutory  liability,  there  can 
be  no  recovery  where  the  declaration 
alleges  that  under  the  statute  the 
stockholders  are  individually  and  sev- 
erally liable  "to  the  creditors"  of  the 
corporation,  although  the  statute  in 
fact  makes  the  stockholders'  liability 
an  asset  of  the  corporation,  for  in  such 
a  ease  there  is  a  variance  between  the 
pleading  and  the  proof.  Wigton  v. 
Eosler,  102  Fed.  70. 

Where  the  action  is  instituted  by  the 
receiver,  the  court  may  permit  an 
amendment  substituting  as  plaintiff  a 
creditor  suing  on  behalf  of  himself 
and  other,  creditors.  Buist  v.  Wil- 
liams, 81  S.  C.  495,  62  S.  E.  859. 

As  to  the  right  of  a  receiver  to  col- 
lect unpaid  subscriptions,  see  §  4115, 
supra. 

St  Jacobson  v.  Allen,  20  Blatchf .  525, 
12  Fed.  454. 

38  United  States  A  receiver  of  a  na- 
tional bank  may  sue  to  collect  assess- 
ments levied  on  the  stockholders  by 
the  comptroller  of  the  currency.  See 
§  4225,  infra. 

Georgia.  Code  1910,  §  2249;  Lamar 
V.  Taylor,  141  Ga.  227,  80  S.  E.  1085; 
Wheatley  v.  Glover,  125  Ga.  710,  54 
S.  E.  626;  Moore  v.  Eipley,  106  Ga. 
556,  32  S.  IE.  647.  The  liability  im- 
jjoaed  by  the  statute  upon  persons  who 
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a  receiver  of  the  corporation ;  and  it  may  be  enforced  by  a  receiver, 


organize  a  corporation  and  transact 
business  in  its  name  before  the  mini- 
roum  capital  stock  has  been  subscribed 
for  is  to  creditors,  and  is  not  an  asset 
of  the  corporation,  and  hence  cannot 
be  enforced  by  a  receiver.  Code  1910, 
§  2249,  does  not  apply.  Eigbers  v. 
Hathcock,  138  Ga.  120,  74  S.  E.  834, 
orverruling  Walters  v.  Porter,  3  Ga. 
App.  73,  59  S.  E.  452. 

Idaho.  The  statute  provides  that  the 
liability  of  stockholders  of  banks 
"may  be  enforced  by  an  action  at 
law  or  a  suit  in  equity  by  any  such 
bank  in  process  of  liquidation,  or  by 
any  receiver  or  other  person  suc- 
ceeding to  the  legal  rights  of  such 
bank."  McTamany  v.  Day,  23  Idaho 
95,  128  Pac.  563. 

Iowa.  Elson  v.  Wright,  134  Iowa 
634, 112  N.  W.  105. 

Kansas.  Gen.  St.  1901,  §  1302,  in 
terms  provided  for  the  appointment  of 
a  receiver  to  close  up  the  affairs  of 
the  corporation,  who  was  required  to 
collect  unpaid  subscriptions  and  to  en- 
force the  statutory  liability  of  the 
stockholders  in  a  single  suit  to  which 
all  of  the  stockholders  within  the 
■jurisdiction  of  the  court  were  made 
parties.  Henley  v.  Myers,  76  Kan. 
723,  17  L.  E.  A.  (N.  S.)  779,  93  Pac. 
168,  on  rehearing  76  Kan.  736,  93  Pac. 
173;  Stocker  v.  Davidson,  74  Kan.  214^ 
118  Am.  St.  Eep.  315,  86  Pac.  136; 
Henley  v.  Stevenson,  67  Kan.  4,  72 
Pac.  518;  Waller  v.  Hamer,  65  Kan. 
168,  69  Pac.  185;  Sims  v.  Brown,  10 
Kan.  App.  261,  62  Pac.  713;  Evans  v, 
Nellis,  187  TJ.  S.  271,  47  L.  Ed.  173; 
Harrison  v.  Eemington  Paper  Co.,  140 
Fed.  385,  2  L.  E.  A.  (N.  S.)  954,  5 
Ann.  Cas.  314,  certiorari  denied  199 
U.  S.  607,  50  L,  Ed.  331  (mem.  dec.) ; 
Pusey  &  Jones  Co.  v.  Love,  6  Pennew. 
(Del.)  80,  11  L.  E.  A.  (N.  S.)  953,  130 
Am.  St.  Eep.  144,  66  Atl.  1013;  Guil- 
bert  V.  Kessinger,  173  Mo.  App.  680, 


160  S.  W.  17;  Gushing  v.  Perot,  175 
Pa.  St.  66,  34  L.  E.  A.  737,  52  Am.  St. 
Bep.  835,  34  Atl.  447.  In  Stocker  v. 
Davidson,  74  Kan.  214,  118  Am.  St. 
Eep.  315,  86  Pac.  136,  it  was  held 
that  a  trustee  in  bankruptcy  could  sue 
under  this  provision.  In  the  course  of 
the  opinion  in  this  case  the  court  said: 
"The  essentials  of  this  procedure  are 
that  it  must  be  instituted  by  an  of&cer 
of  court  and  not  by  the  stockholders 
themselves;  that  it  shall  be  by  action 
and  not  by  special  proceeding;  that 
the  sums  collected  shall  constitute  a 
fund  for  the  benefit  of  all  creditors ; 
and  that  such  fund  shall  be  distributed 
by  the  direction  of  a  court  having 
power  to  protect  all  interests.  These 
conditions  are  met  in  every  particular 
except  that  the  official  who  brings  the 
suit  is  called  a  trustee  instead  of  a 
receiver,  and  that  he  is  appointed  by 
the  bankruptcy  and  not  by  the  state 
court.  Every  matter  of  substance  is 
present,  and  mere  matters  of  form  and 
name  cannot  defeat  the  proceeding." 
Under  Gen.  St.  1868,  §§32,  34,  a  re- 
ceiver had  no  authority  to  sue.  Evans 
v.  Nellis,  187  U.  S.  271, '  47  L.  Ed. 
173.  All  provisions  Jor  the  enforce- 
ment of  stockholders'  liability  were 
repealed  by  Laws  1903,  c.  152,  §  1 
(Gen.  St.  1909,  §  1762).  Douglass  v. 
Loftus,  85  Kan.  720,  L.  E.  A.  1915  B 
797,  Ann.  Cas.  1913  A  378, 119  Pac.  74; 
Eowland  &  Moyer  v.  Forest  Park 
Creamery  Co.,  79  Kan.  134,  99  Pac. 
fa2;  Henley  v.  Myers,  76  Kan.  723,  17 
L.  E.  A.  (N.  S.)  779,  93  Pac.  168,  on 
rehearing  76  Kan.  736,  93  Pac.  173; 
Harrison  v.  Eemington  Paper  Co.,  140 
Fed.  385,  2  L.  E.  A.  (N.  S.)  954,  5 
Ann.  Cas.  314,  certiorari  denied  199 
TJ.  S.  607,  50  L.  Ed.  331  (mem.  dec). 
And  at  the  general  election  of  1906, 
sec.  2  of  art.  12  of  the  Constitution 
was  amended  so  as  to  abrogate  the 
double   liability   of  stockholders   and 
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assignee  for  creditors  or  trustee  in  bankruptcy  when  it  is  placed  on 


to  leave  each  stockholder  liable  only 
to  the  amount  of  stock  owned  by  him. 
Douglass  V.  Loftus,  85  Kan.  720,  L. 
E.  A.  1915  B  797,  Ann.  Cas.  1913  A 
378,  119  Pac.  74.  As  to  the  effect  of 
these  changes  on  the  rights  and  liabili- 
ties of  existing  creditors  and  stock- 
holders, see   §§4146,  4147,  supra. 

IMaine.  P.  L.  1905,  e.  19;  Johnson  v. 
Libby,  111  Me.  204,  Ann.  Cas.  1916  C 
681,  88  Atl.  647;  Hewett  v.  Adams,  50 
Me.  271;  Wiswell  v.  Starr,  48  Me.  401. 

Maryland.  Acts  1908,  c.  240,  §41, 
expressly  confers  on  a  receiver,  trus- 
tee or  other  person  winding  up  the 
affairs  of  an  insolvent  corporation  the 
right  to  enforce  the  liability  of  stock- 
holders for  the  amount  unpaid  on  their 
stock  and  this  right  is  given  to  a  re- 
ceiver regardless  of  whether  he  is  a 
chancery  or  statutory  receiver.  Hall 
V.  Hughes,  119  Md.  487,  87  Atl.  387; 
Hughes  V.  Hall,  117  Md.  547,  83  Atl. 
1023.  The  insolvency  need  not  be  es- 
tablished by  decree  of  court,  but  may 
be  shown  by  other  evidence.  Hall  v. 
Hughes,  119  Md.  487,  87  Atl.  387; 
Hughes  V.  Hall,  117  Md.  547,  83  Atl. 
1023.  The  provision  of  §  79  of  the 
act  saving  the  rights  and  remedies  of 
existing'  creditors  and  stockholders 
does  nort  except  stockholders  whose 
subscriptions  were  made  before  the 
act  took  effect  from  the  provisions 
authorizing  the  receiver  to  sue,  where 
all  the  corporate  indebtedness,  to  pay 
which  the  liability  was  sought  to  be 
enforced,  was  incurred  after  the  act 
took  effect.  Mister  v.  Thomas,  122 
Md.  445,  89  Atl.  844;  Hall  v.  Hughes, 
119  Md.  487,  87  Atl.  387;  Mister  v. 
Burkholder,  56  Pa.  Super.  Ct.  517. 
Prior  to  the  enactment  of  the  statute 
the  liability  was  not  enforceable  by 
a  receiver.  Eepublic  Iron  &  Steel  Co. 
v.  Carlton,  189  Fed.  126. 

Massachusetts.  Under  E.  L.  e.  116, 
§  30,  as  amended  by  St.  1905,  c.  228, 
the  liability  of  stockholders  of  an  in- 


solvent trust  company  may  be  en- 
forced by  a  receiver.  Coyle  v.  Taun- 
ton Safe  Deposit  &  Trust  Co.,  216 
Mass.  156,  103  N  B.  288;  Nicolg  v. 
Taunton  Safe  Deposit  &  Trust  Co.,  203 
Mass.  551,  89  N.  E.  1035. 

Minnesota.  Northwestern  Trust  Co. 
v.  Bradbury,  117  Minn.  83,  Ann.  Gas. 
1913  D  69,  134  N.  W.  513;  Way  v.  Bar- 
ney, 116  Minn.  285,  38  L.  E.  A.  (N.  S.) 
648,  Ann.  Cas.  1913  A  719,  133  N.  W. 
801;  Straw  &  Ellsworth  Mfg.  Co.  v. 
L.  D.  Kilbourue  Boot  &  Shoe  Co.,  80 
Minn.  125,  83  N.  W.  36;  Anderson  v. 
Seymour,  70  Minn.  358,  73  N.  W.  171; 
Ueland  v.  Haugan,  70  Minn.  349,  73 
N.  W.  169;  Selig  v.  Hamilton,  234  U.  S. 
652,  58  L.  Ed.  1518,  Ann.  Cas.  1917  A 
104,  aff'g  195  Fed.  153;  Converse  v. 
Hamilton,  224  U.  S.  243,  56  L.  Ed.  749, 
Ann.  Cas.  1913  D  1292,  rev'g  judg- 
ment 136  Wis.  589,  118  N.  W.  190; 
Hale  V.  Harden,  95  Fed.  747,  rev'g 
judgment  89  Fed.  283;  Childs  v. 
Cleaves,  95  Me.  498,  50  Atl.  714.  See 
also  Courtney  v.  Croxton,  '239  Fed. 
247.  Prior  to  the  enactment  of  this 
statute  the  liability  could  not  be  en- 
forced by  a  receiver.  Minneapolis 
Baseball  Co.  v.  City  Bank,  66  Minn. 
441,  38  L.  E.  A.  415,  69  N.  W.  331; 
Palmer  v.  Bank  of  Zumbrota,  65  Minn. 
90,  67  N.  W.  893;  Allen  v.  Walsh,  25 
Minn.  543;  Hale  v.  AUinson,  188  U.  S. 
56,  47  L.  Ed.  380,  aff'g  judgment  106 
Fed.  258,  102  Fed.  790.  Compare  Han- 
son v.  Davison,  73  Minn.  454,  76  N. 
W.  254,  as  to  which  see  Hale  v.  AUin- 
son, supra.  Minnesota  statute  of  1899 
provides  for  collection  by  receiver  as 
quasi  assignee  and  representative  of 
creditors.  Bernheimer  v.  Converse, 
206  U.  S.  516,  51  L.  Ed.  1163.  In  Way 
v.  Barney,  116  Minn.  285,  38  L.  E.  A. 
(N.  S.)  648,  Ann.  Cas.  1913  A  719, 
133  N.  W.  801,  it  was  said  that  "a 
general  receiver  appointed  in-  an  ac- 
tion for  the  sequestration  of  the 
assets  of  an  insolvent  corporation,  as 
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the  same  footing  as  unpaid  subscriptions  by  being  expressly  or  im- 


distinguished  from  a  special  receiver 
appointed  by  virtue  of  the  general 
equity  powers  of  the  court,  has  no 
authority,  except  in  eases  otherwise 
provided  for  by  statute,  to  enforce  the 
individual  liability  of  stockholders  of 
a  corporation  f ot  its  debts. ' '  But  it 
was  further  held  that  the  court  might, 
in  the  exercise  of  its  general  equity 
powers,  appoint  a  special  receiver  to 
enforce  the» liability  when  necessary  in 
order  to  afford  an  adequate  remedy. 
The  court  alsa  said  that  the  holding  in 
Minneapolis  Baseball  Co.  v.  City  Bank, 
66  Minn.  441,  38  L.  B.  A.  415,  69  N.  W. 
331,  that  the  liability  could  not  be 
enforced  by  a  receiver,  "refers  to  the 
powers  Of  a  general  receiver  in  a  se- 
questration action,  and  has  no  appli- 
cation to  the  general  equity  powers  of 
a  court  to  appoint  a  special  receiver  in 
any  case  where  it  becomes  necessary  to 
do  so  in  order  to  afford  a  party  an  ef- 
ficient remedy  for  the  enforcement 
of  a  clear  legal  or  equitable  right. ' ' 

Nebraska.  Eawson  v.  Taylor,  69 
Neb.  473,  95  N.  "W.  1033;  Hamilton 
Nat.  Bank  v.  American  Loan  &  Trust 
Co.,  66  Neb.  67,  92  N.  W.  189;  State  v, 
German  Sav.  Bank,  65  Neb.  416,  91 
N.  "W.  414;  Brown  v.  Brink,  57  Neb. 
606,  78  N.  "W.  280;.  Farmers'  Loan  & 
Trust  Co.  V.  Funk,  49  Neb.  353,  68 
N.  "W.  520;  Goss  v.  Carter,  156  Fed. 
746;  Francis  v.  Hazlett,  192  Mass. 
137,  116  Am.  St.  Eep.  230,  78  N.  E. 
405.  The  receiver  can  enforce  the 
liability  only  at  the  instance  of  the 
creditors.  Hamilton  Nat.  Bank  v. 
American  Loan  &  Trust  Co.,  72  Neb. 
81,  100  N.  "W.  202;  Id.  66  Neb.  67,  92 
N.  W.  189.  The  liability  to  the  extent 
of  his  unpaid  subscription,  imposed 
upon  an  original  subscriber  wha  has 
sold  his  stock,  passes  to  a  receiver  or 
other  proper  representative  of  the  cor- 
poration, and  may  be  enforced  by  him. 
Wyman  v.  Bowman,  127  Fed.  257. 


New  York.  Howarth  v.  Angle,  162 
N.  Y.  179,  47  L.  R.  A.  725,  59  N.  E. 

489,  aff'g  39  App.  Div.  151,  57  N.  Y. 
Supp.  187,  25  Misc.  551,  55  N.  Y. 
Supp.  1108 ;  Mahoney  v.  Bernhard,  45 
^pp.  Div.  499,  63  N.  Y.  Supp.  642, 
aff'g  27  Misc.  339,  58  N.  Y.  Supp.  748, 
judgment  aff 'd  169  N.  Y.  589,  62  N.  E. 
1097;  Persons  v.  Gardner,  42  App.  Div. 

490,  59  N.  Y.  Supp.  463,  aff'g  26  Misc. 
663,  56  N.  Y.  Supp.  822;  People  v. 
Commercial  Bank,  37  Misc.  16,  74  N. 
Y.  Supp.  806,  aff'd  72  App.  Div.  633, 
76  N.  Y.  Supp.  1025.  The  statute 
does  not  make  it  the  absolute  duty  to 
proceed  to  enforce  the  liability  of  the 
stockholder,  so  as  to  render  him.  per- 
sonally liable  for  a  loss  sustained  by 
reason  of  his  failure  to  do  so  before 
the  running  of  the  statute  of  limita- 
tions. People  V.  Bank  of  Staten 
Island,  146  App.  Div.  378,  131  N.  Y. 
Supp.  53.  As  to  the  right  of  a  re- 
ceiver or  the  trustees  of  a  dissolved 
corporation  under  the  Act  of  April  16, 
1852,  to  enforce  the  liability  imposed 
by  Act  March  22,  1811,  see  Story  v. 
Furman,  25  N.  Y.  214;  "Walker  v. 
Craiuj  17  Barb.  119;  Herkimer  County 
Bank  v.  Furman,  17  Barb.  119. 

Ohio.  Irvine  v.  Elliott,  203  Fed.  82; 
Burr  V.  Smith,  113  Fed.  858;  Shipman 
V.  Treadwell,  208  N.  Y.  404,  102  N.  E. 
634,  aff'g  150  N.  Y.  App.  Div.  57,  133 
N.  Y.  Supp.  970,  rehearing  denied  209 
N.  Y.  545,  102  N.  E.  1113.  It  was  also 
held  that  the  liability  could  be  en- 
forced by  a  receiver  appointed  for  that 
purpose,  before  the  enactment  orf  the 
statute.  Zieverink  v.  Kemper,  50 
Ohio  St.  208,  34  N.  B.  250;  Irvine  v. 
Elliott,  203  Fed.  82;  Kirtley  v.  Holmes, 
107  Fed.  1,  52  L.  B.  A.  738. 

Where,  under  the  statute,  the  re- 
ceiver represents  the  creditors,  it  is 
not  necessary  for  the  petition  to  allege 
that  the  creditors  authorized  the  suit 
to  be  brought,  but  it  i^  sufSeient  to» 
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pliedly  made  or  declared  a  part  of  the  assets  of  the  corporation,  to 
be  collected  for  the  benefit  of  all  the  creditors  ratably." 


allege  that  the  receiver  was  directed 
to  bring  the  suit  by  the  court  which 
appointed  him.  Wheatley  v.  Glover, 
125  Ga.  710,  54  S.  E.  626. 

It  is  not  necessary  that  the  petition 
under  which  the  receiver  was  ap- 
pointed be  exhibited  in  the  suit  by 
him,  but  allegations  which  fully  de- 
scribe the  proceedings  under  which  he 
was  appointed  are  sufScient  to  show 
his  authority  to  sue.  Wheatley  v. 
Glover,  125  Ga.,710,  54  S.  E.  626. 

Whether  a  change  in  the  law  so  a^ 
to  permit  a  receiver  to  enforce  the 
liability  violates  the  contract  rights 
of  existing  stockholders  (see  §  4146, 
supra),  or  existing  creditors  (see 
§  4147,  supra),  has  been  considered  in 
previous  sections. 

39  Delaware.  The  contingent  liability 
of  stockholders  under  the  statute  to 
creditors  to  the  extent  of  their  unpaid 
subscriptions  is  an  equitable  asset 
which  vests  in  the  receiver,  or  at  least 
is  enforceable  by  him  for  the  benefit 
of  all  creditors  who  come  into  the 
cause.  John  W.  Gooney  Co.  v.  Arling- 
ton Hotel  Co.,  101  Atl.  879. 

Florida.  A  receiver  appointed  pur- 
suant to  statute  "to  close  up  the 
affairs"  of  a  corporation  has  implied 
authority  to  enforce,  the  statutory  lia- 
bility of  stockholders.  McNeill  v. 
Pace,  69  Fla.  349,  68  So.  177.  In  this 
case  it  was  also  said:  "The  receiver 
acts  for  the  benefit  of  creditors  in 
closing  up  the  affairs  of  the  banking 
company,  including  the  discharge  or 
performance  of  'all  contracts,  debts 
and  engagements  of  such  company'  to 
which  discharge  and  performance,  the 
statutory  liability  of  the  stockholder 
is  subject;  therefore  the  authority 
expressly  given  the  receiver  'to  close 
up  the  affairs  of  such  company'  must 
by  implication  confer  authority  to  en- 
force by  jsuit  the  statutory  liability  of 


the  stockholders  for  the  purpose  of 
discharging  and  performing  'all  con- 
tracts, debts  and  engagements  of  such 
company, '  such  power  being  neces- 
sary to  the  effectual  exercise  of  the 
authority  expressly  conferred,  there 
being  nothing  in  the  statutes  to  ex- 
clude such  an  implication,  and  the  ex- 
ercise of  such  authority  by  the  re- 
ceiver being  consistent  with  the  policy 
and  judicial  procedure  in  this  state." 

Iowa.  State  v.  Union  Stock  Yards 
State  Bank,  103  Iowa  549,  72  N.  W. 
1076,  70  N.  W.  752. 

Minnesota.  See  next  preceding  note. 

Missouri.  In  Missouri  a  trustee  in 
bankruptcy  may  sue  to  enforce  the 
statutory  liability  of  stockholders  to 
the  extent  of  their  unpaid  subscrip- 
tions. Babbitt  v.  Bead,  236  Fed.  42, 
aff'g  215  Fed.  395. 

New  Jersey.  The  liability  imposed 
upon  stockholders  by  the  New  Jersey 
statute  to  the  extent  of  the  amount 
unpaid  on  their  stock  may  be  enforced 
by  a  trustee  in  bankruptcy.  In  re 
Remington  Automobile  &  Motor  Co., 
153  Fed.  345,  modifying  judgment  139 
Fed.  766;  Manufacturers'  Commercial 
Co.  V.  Heckscher,  144  N.  Y.  App.  Div. 
601,  129  N..  Y.  Supp.  556,  aff'd  203 
N.  Y.  560,  96  N.  E.  1121.  See  also  In 
re  Newfoundland  Syndicate,  196  Fed. 
443. 

North  Carolina.  Smathers  v.  West- 
ern Carolina  Bank,  135  N.  C.  410,  47 
S.  B.  893. 

Ohio.  The  statute  expressly  per- 
mits a  receiver  to  sue,  but  it  was  held 
that  he  might  do  so  even  before  the 
statute  was  enacted.  Zieverink  v. 
Kemper,  50  Ohio  St.  208,  34  N.  E.  250; 
Irvine  v.  Elliott,  203  Fed.  82;  Kirtley 
V.  Holmes,  107  Fed.  1,  52  L.  E.  A.  738. 
See  next  preceding  note. 

South  Dakota.  The  statutory  lia- 
bility of  stockholders  for  their  unpaid 
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In  some  states  provision  is  made  for  the  enforcement  of  the  indi- 
vidual liability  of  stockholders  in  banks  bythe  commissioner  or  super- 
intendent of  banks  in  behalf  of  creditors.*" 

Whether  or  not  the  liability  is  personal  to  the  creditors  so  that 
they  alone  may  sue,  or  is  an  asset  of  the  corporation  so  that  it  may 
be  enforced  by  the  corporation's  trustee  in  bankruptcy,  is  to  be 
determined  by  the  law  of  the  state  where  the  corporation  was  organ- 
ized,*^ and  the  federal  courts  will  therefore  follow  the  decisions  of 


subscriptions  may  be  enforced  by  an 
assignee  for  the  benefit  of  creditors. 
Johnson  v.  Morgan,  178  Iowa  577,  160 
N.  W.  2.  But  see  Babbitt  v.  Read,  173 
Fed.  712. 

Vennont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176.  In  this 
case  the  court  said:  "The  receiver 
represents  the  corporation,  the  stock- 
holders, and  the  creditors;  and  if  the 
primary  assets  pD-ove  insufficient  for 
the  payment  of  the  corporate  indebt- 
edness, it  is  his  right  and  duty,  under 
the  direction  of  the  court,  to  enforce 
this  liability  in  the  same  proceeding 
for  the  benefit  of  those  creditors  en- 
titled to  the  trust  fund  to  be  derived 
therefrom. ' ' 

Washington.  The  constitutional  lia- . 
bility  of  the  stockholders  of  an  insol- 
vent bank  which  is  in  the  hands  of 
a  receiver  is  enforceable  by,  and  only 
by,  the  receiver,  though  neither  the 
constitution  nor  the  statutes  contain 
any  provisions  as  to  the  manner  in 
which  the  liability  is  to  be  enforced. 
New  York  Nat.  Exch.  Bank  v.  Metro- 
politan Sav.  Bank,  28  "Wash.  553,  68 
Pac.  905;  Shuey  v.  Adair,  24  Wash. 
378;  Watterson  v.  Masterson,  15  Wash. 
511,  46  Pae.  1041;  Wilson  v.  Book,  13 
Wash.  676,  43  Pac.  939;  Howarth  v. 
Ellwanger,  86  Fed.  54;  Sheafe  v.  Lari- 
mer, 79  Fed.  921;  Howarth  v.  Lom- 
bard, 175  Mass.  570,  49  L.  E.  A.  301, 
56  N.  E.  888;  Howarth  v.  Angle,  162 
N.  Y.  179,  47  L.  E.  A.  725,  56  N".  E. 
489,  afE'g  39  N.  Y.  App.  Div.  151,  57 
N.  Y.  Supp.  187,  25  N.  Y.  Mise.  551, 
55  N.  Y.  Supp.  1108;  King  v.  Cochran, 


76  Vt.  141,  104  Am.  St.  Eep.  922,  56 
Atl.  667. 

West  Virginia.  "When  a  bank  be- 
comes insolvent,  the  double  liability 
of  stockholders  becomes  aji  asset,  in 
the  hands  of  the  receiver,  or  trustee, 
and  he  may  enforce  it  for  the  benefit 
of  the  bank's  creditors."  Clark  v. 
Bank  of  TTnion,  72  W.  Va.  491,  78  S.  E. 
785.  See  also  Benedum  v.  First  Citi- 
zens' Bank,  72  W.  Va.  124,  78  S.  E. 
656. 

As  to  the  right  of  receivers,  trustees 
in  bankruptcy  or  assignees  for  the 
benefit  of  creditors  to  collect  unpaid 
subscriptions,  see  §  4115,  supra. 

40  Van  Tuyl  v.  Scharmann,  208  N.  Y. 
53,  101  N.  E.  779,  aff'g  153  N.  Y.  App. 
Div.  902,  137  N.  Y.  Supp.  1147;  Van 
Tuyl  V.  Schwab,  172  N.  Y.  App.  Div. 
670,  158  N.  r.  Supp.  424;  Van  Tuyl  v. 
Schwab,  165  N.  Y.  App.  Div.  412,  150 
N.  Y.  Supp.  786 ;  Eichards  v.  Schwab, 
101  N..Y..Misc.  128,  167  N.  Y.  Supp. 
535;  Van  Tuyl  v.  Schwab,  85  N.  Y. 
Misc.  172,  148  M.  Y.  Supp.  292. 

Vernon's  Sayles'  Civ.  St.  art.  459; 
Stringf ellow  v.  Patterson,  —  Tex.  Civ. 
App.  — ,  192  S.  W.  555. 

41  Courtney  v.  Croxtou,  239  Fed. 
247;  Babbitt  v.  Read,  236  Fed.  42,  aff'g 
215  Fed.  395;  In  re  HufEman-Salvar 
Roofing  Paint  Co.,  234  Fed.  798;  Court- 
ney V.  Georger,  228  Fed.  859,  aff'g  221 
Fed.  502,  certiorari  denied  241  IT.  S. 
660,  60  L.  Ed.  1226  (mem.  dee.) ;  Kis- 
kadden  v.  Steinle,  203  Fed.  375;  In 
re  Jassoy  Co.,  178  Fed.  515;  Smith  v. 
Kastor,  195  III.  App.  458;  Manu- 
facturers'  Commercial   Co.  v.  Heeks- 
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the  courts  of  that  state  in  determining  it.*^  The  fact  that  the  corpo- 
ration was  authorized  to  do  business  in  the  state  where  the  action  is 
brought  does  not  affect  the  question,  or  give  the  trustee  a  right  to 
sue  there  where  the  statutes  of  the  state  where  the  corporation  was 
organized  give  that  right  exclusively  to  creditors.*' 

§4215.  -:— Effect  of  receivership,  bankruptcy  or  insolvency  pro- 
ceedings en  right  of  creditors.  "When  the  liability  is  exclusively  for 
the  benefit  of  creditors,  and  directly  to  them,  so  that  it  cannot  be 
enforced  by  an  assignee  in  insolvency  or  bankruptcy  of  the  corpora- 
tion, nor  by  a  receiver  of  the  corporation,  creditors  are  not  pre- 
cluded from  proceeding  directly  against  stockholders  to  enforce  their 
individual  liability  by  the  fact  that  the  corporation  has  gone  into  the 
■  hands  of  a  receiver,  or  into  bankruptcy,  or  insolvency.**  But  gen- 
erally-, when  the  statute  expressly  or  impliedly  provides  for  enforce- 
ment of  the  individual  liability  of  stockholders  through  a  receiver,  for 
the  benefit  of  all  the  creditors  ratably,*^  individual  creditors  cannot 


Cher,  144  N.  Y.  App.  Div.  601,  129  N. 
Y.  Siipp.  556,  aff'd  203  N.  T.  560,  96 
N.  E.  1121. 

12  Babbitt  v.  Eead,  236  Fe^.  42, 
aff'g  215  Fed.  395,  certiorari  denied 
243  U.  S.  648,  61  Lr.  Ed.  945  (mem. 
dec);  Courtney  v.  Georger,  228  Eed. 
859,  afie'g  221  Fed.  502;  In  re  Jassoy 
Co.,  178  Eed.  515. 

43  Smith  V.  Kastor,  19S  HI.  App.  458. 

44  "Western  Pac.  E.  Co.  v.  Godfrey, 
166  Cal.  346,  Ann.  Cas.  1915  B  825, 136 
Pac.  284;  Hancock  Nat.  Bank  v.  Ellis, 
172  Mass.  39,  42  L.  E.  A.  396,  70  Am. 
St.  Kep.  232,  51  N.  E.  207;  Id.  166 
Mass.  414,  55  Am.  St.  Eep.  414,  44 
N.  E.  349;  Mason  v.  New  York  Silk 
Mfg.  Co.,  27  Hun  (N.  Y.)  307;  Atwood 
V.  Ehode  Island  Agr.  Bank,  1  E.  I. 
376.  Compare  Minnesota  Thresher 
Mfg.  Co.  V.  Langdon,  44  Minn.  37. 

The  pendency  of  bankruptcy  pro- 
ceedings against  the  corporation  does 
hot  prevent  a  resort  to  the  statutory 
method  of  enforcing  the  liability  of 
its  stockholders  by  means  of  an  as- 
sessment to  be  collected  by  a  receiver 
appointed  for  that  purpose.  Selig  v. 
Hamilton,  234  U.  S.  652,  58  L.  Ed. 
X518,  Ann.  Cas.  1917  A  104.    And  th^ 


liability  may  be  enforced  ncrtwith- 
standing  the  corporate  assets  have 
been  distributed  in  the  bankruptcy 
proceedings,  where  such  liability  was 
not  resorted  to  therein.  Pinch,  Van 
Slyck  &  MeConville  v.  Vanaaek,  132 
Minn.  0,  155.  N.  "W.  754. 

That  the  discharge  of  the  corpora- 
tion in  bankruptcy  does  not  release  its 
stockholders,  see  §  4263,  infra. 

4S  Maryland.  By  Acts  1908,  e.  240, 
i  41,  the  right  of  a  creditor  to  sue  to 
enforce  the  liability  of  the  stockhold- 
ers of  an  insolvent  corporation  to  the 
extent  of  the  amount  unpaid  on  their 
stock  is  taken  away,  and  is  given  to 
the  receiver,  trustee  or  other  person 
winding  up  the  affairs  of  the  corpora- 
tion. Hall  V.  Hughes,  119  Md.  487,  87 
Atl.  387;  Hughes  v.  Hall,  117  Md.  547, 
83  Atl.  1023.    . 

Minnesota.  Anderson  v.  Seymour, 
70  Minn.  358,  73  N.  W.  171.  See  also 
Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don, 44  Minn.  37,  46  N.  W.  310. 

Nebraska.  Brown  v.  Brink,  57  Np^ 
606,  78  N.  W.  2r... 

New  York.  Laws  1897,  o.  ^141.  lij. 
enacted  in  Laws  1909,  c.  10,  §  ?'i,  pro- 
vides that  the  liability  of  the  stock- 


7349 


§  4215] 


Peivate  Coepoeations 


[Ch.  56 


sue  stockholders,  except,  in  some  jurisdictions,  where  the  receiver 
fails  to  do  so.**  Under  some  statutes,  however,  the  liability  may  be 
enforced  either  by  the  receiver  or  by  the  creditors.*' 

§  4216.  Mode  of  enforcing  liability — General  principles.    The  mode 
in  which  the  statutory  liability  of  stockholders  is  to  be  enforced 


holders  of  a  banking  coTporatiom, 
which  has  been  dissolved  by  a  judg- 
ment of  a  coTirt  and  for  which  a  re- 
ceiver has  been  appointed,  can  be 
enforced  only  by  the  receiver  unless 
he  refuses  to  take  such  action  upon 
proper  request  to  do  so  made  by  any 
creditor,  in  which  case  any  creditor 
may  enforce  it.  People  v.  Commer- 
cial Bank,  37  Misc.  16,  74  N.  Y.  Supp. 
806,  aff'd  72  App.  Div.  633,  76  N.  Y. 
Supp.  1025.  This  provision  of  the  stat- 
ute operated  retrospectively  where 
actions  had  not  already  been  com- 
menced by  creditors  prior  to  the  time 
it  took  effect,  but  did  not  affect  or 
abate  actions  commenced  before  that 
time,  nor  apply  to  defendants  in  such 
an  action  who  had  not  been  served 
with  summons  before  that  time.  Peo- 
ple V.  Bank  of  Staten  Island,  146  App. 
Div.  378,  131  N.  Y.  Supp.  53;  Mahoney 
V.  Bernhard,  45  App.  Div.  499,  63  N. 
Y.  Supp.  642,  aff'g  27  Misc.  339,  58 
N.  Y.  Supp.  748,  judgment  aff'd  169 
N.  Y.  589,  62  N.  E.  1097.  Where  a 
receiver,  appointed  in  an  action  by 
the  attorney  general  to  dissolve  an  in- 
solvent bank,  refuses  to  sue  the  stock- 
holders, the  court  has  no  authority, 
on  the  application  of  a  creditor,  to 
order  the  attorney  general  to  bring  in 
the  stockholders  as  parties  defendant 
to  the  dissolution  suit  in  order  that 
their  liability  may  be  determined 
therein.  People  v.  Commercial  Bank, 
37  Misc.  16,  74  N.  Y.  Supp.  806,  aff'd 
72  App.  Div.  633,  76  N.  Y.  Supp.  1025. 
Pennsylvania.  Cushing  v.  Perot, 
175  Pa.  St.  66,  34  L.  R.  A.  737,  52  Am. 
St.  Eep.  83S,  34  Atl.  447. 

7350 


Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Vt.  33,  47  Atl.  176. 

Washington.  Shuey  v.  Adair,  24 
Wash.  378,  64  Pac.  536;  Watterson  v. 
Masterson,  15  Wash.  511,  46  Pac.  1041; 
Wilson  V.  Book,  13  Wash.  676,  43  Pac. 
939. 

46  See  ElsOn  v.  Wright,  134  Iowa 
634,  112  N.  W.  105. 

Laws  of  1897,  e.  47,  §  55  (Gen.  St. 
1899,  §  461),  expressly  provided  that 
no  creditor  could  sue  unless  the  re- 
ceiver failed  to  do  so.  Sims  v.  Brown, 
10  Kan.  App.  261,  62  Pac.  713. 

The  creditor  cannot  commence  pro- 
ceedings to  enforce  the  right  "with- 
out good  cause  shown, — >for  example, 
that  the  receiver  is  incompetent  or  dis- 
qualified or  has  willfully  neglected  a 
duty, — and  leave  properly  obtained 
from  the  court  in  which  the  insolvency 
proceedings  are  pending."  Anderson 
V.  Seymour,  70  Minn.  358,  73  N.  W. 
171. 

Laws  1897,  c.  441,  re-enacted  in 
Laws  1909,  c.  10,  §  71,  permits  any 
creditor  to  enforce  the  liability  of  the 
stockholders  of  a  banking  corporation 
where  the  receiver  refuses  to  do  so 
upon  request.  People  v.  Bant  of 
Staten  Island,  146  N.  Y.  App.  Div:  378, 
131  N.  t.  Supp.  53;  People  v.  Commer- 
cial Bank,  37  N.  Y.  Misc.  16,  74  N.  Y. 
Supp.  806,  aff'd  72  N.  Y.  App.  Div. 
633,  76  N.  Y.  Supp.  1025. 

47Coyle  v.  Taunton  Safe  Deposit  & 
Trust  Co.,  216  Mass.  156,  103  N.  E. 
288 ;  Nichols  v.  Taunton  Safe  Deposit 
&  Trust  Co.,  203  Mass.  551,  89  N.  E. 
1035. 
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depends  primarily  upon  the  terms  of  the  statute  creating  it.  And 
generally  all  questions  as  to  the  authority  of  particular  persons  to 
sue,  and  the  conditions  precedent  thereto,  are  to  be  determined  by 
the  law  in  force  when  the  proceeding  is  instituted.** 

If  the  statute  creating  the  liability  expressly  provides  a  remedy  for 
enforcing  the  same,  such  remedy  is  generally  held  to  .be  exclusive 
and  must  be  followed.*^  On  the  other  hand,  a  liability  imposed  by 
a  statute  or  a  self-executing  provision  of  the  constitution  is  not 
defeated  because  no  remedy  for  enforcing  it  is  provided  either  by  the 
constitution  itself  or  by  statute,*"  or  because  the  statutory  remedy 
provided  is  inadequate,  or  for  any  reason  it  is  impossible  in  a  par- 
ticular case  to  enforce  the  liability  under  the  statutory  procedure.*^ 
Under  such  circumstances  a  suit  in  equity  will  lie  to  enforce  it,*^  and 
in  aid  tJiereof  the  court,  in  the  exercise  of  its  general  equity  powers, 
may  appoint  a  receiver,  if  necessary  to  give  an  efficient  remedy.** 


*8Bichards  v.  Seharmann,  97  N.  Y. 
Mise.  143,  161  N.  T.  Supp.  109. 
49 See   §4217,  infra. 

50  Way*  V.  Barney,  116  Minn.  285,  38 
L.  R.  A.  (N.  S.)  648,  Ann.  Cas.  1913 
A  719,  133  N.  "W.  801;  Willis  v.  Mabon, 
48  Minn.  140,  16  L.  B.  A.  281,  31  Am. 
St.  Rep.  626,  50  N.  W.  1110. 

The  method  is  left  to  be  determined 
by  the  courts,  under  such  circum- 
stances. Shuey  v.  Adair,  24  Wash. 
378,  64  Pac.  536. 

Where  no  remedy  is  prescribed,  the 
liability  "may  be  enforced  by  the 
proper  judicial  tribunals  in  accordance 
with  settled  principles  of  law. ' '  Jones 
V.  Jarman,  34  Ark.  323. 

That  the  legislature  may  provide  a 
mode  for  enforcing  a  constitutional 
liability  where  none  is  provided  by  the 
constitution,  see  |  4142,  supra. 

51  Way  V.  Barney,  116  Minn.  285, 
38  L.  R.  A.  (N.  S.)  648,  Ann.  Cas.  1913 
A  719,  133  N.  W.  801. 

62  Jones  V.  Jarman,  34  Ark.  323. 

Where  liability  is  imposed  by  the 
constitution,  and  no  remedy  is  pro- 
vided by  statute,  ' '  equity  can  and  will 
find  a  way  for  its  enforcement. ' '  Way 
V.  Barney,  116  Minn.  285,  38  L.  E.  A. 
(N.  S.)    648,  Ann.   Cas.   1913  A  719, 


133  N.  W.  801.  See  also  Willis  v. 
Mabon,  48  Minn.  140,  16  L.  R.  A.  281, 
31  Am.  St.  Rep.  626,  50  N.  W.  1110. 

In  Washington,  in  the  absence  of 
any  provision  as  to  the  method  of  en- 
forcement, the  court  charged  with  the 
administration  of  the  estate  of  an  in- 
solvent ba,nk  may  make  an  order 
fixing  the  liability  of  the  stockholders 
and  directing  the  receiver  to  proceed 
against  the  stockholders  to  enforce 
the  pro  rata  share  of  each,  either  in  a 
single  action  or  in  separate  ones. 
Shuey  v.  Adair,  24  Wash.  378,  64  Pac. 
536. 

As  to  the  remedy  in  equity  gener- 
ally, see  §  4218,  infra. 

53  So  in  Way  v.  Barney,  116  Minn. 
,285,  38  L.  R.  A.  (N.  S.)  648,  Ann.  Cas. 
1913  A  719,  133  N.  W.  801,  it  was  said 
that,  "if  it  were  true  that  no  judg- 
ment or£  any  kind  could  be  rendered 
against  a  corporation  by  reason  of 
bankruptcy  proceedings  against  it  re- 
sulting in  its  discharge,  yet  the  con- 
stitutional liability  of  its  stockhold- 
ers may  be  enforced  by  an  action  in 
equity  in  which  a  receiver  may  be  ap- 
pointed and  authorized  to  enforce 
the  liability  as  provided  by  R.  L.  1905, 
§§3184-3190." 


7351 


§  4216]  Peivate  Cobpobations  [Cli.  56 

"Every  statute  made  against  an  injury,  miseMef,  or  grievance  im- 
pliedly gives  a  remedy,  for,  if  no  remedy  be  expressly  given,  a  party 
has  his  action  upon  the  statute.  For  example,  'if  a  penalty  be  given 
by  statute,  but  no  action  for  the  recovery  thereof  be  named,  an  action 
of  debt  for  the  penalty  will  lie.'  *  *  *  So  where  a  statute  re- 
quires an  act  to  be  done  for  the  benefit  of  another,  or  forbids  the 
doing  of  an  act  which  may  be  to  his  injury,  though  no  action  be  given 
in  express  terms  by  the  statute  for  the  omission  oi"  commission,  the 
general  rule  of  law  is  that  the  party  injured  shall  have  an  action; 
for,  where  a  statute  gives  a  right,  there,  although  in  express  terms  it 
has  not  given  a  remedy,  the  remedy  which  by  law  is  properly  ap- 
plicable to  that  right  follows  as  an  iucident."** 

§  4217.  —  Remedy  prescribed  by  statute.  When  a  statute  making 
the  stockholders  of  a.  corporation  individually  liable  for  corporate 
debts  prescribes  a  special  remedy  for  enforcing  the  same,  the  remedy 
so  prescribed  is  exclusive,  and  must  be  pursued,  unless  there  is  some- 
thing to  show  that  the  legislature  did  not  intend  to  make  the  remedy 
exclusive.  This  follows  from  the  general  principle  that,  when  a 
statute  creates  a  liability  which  does  not  exist  at  common  law,  and 
prescribes  a  remedy  for  enforcing  it,  the  statutory  remedy  is  ex- 
clusive.*^   "The  individual  liability  of  stockholders  in  a  corporation 

54  Willis  V.  Mabon,  48  Minn.  140^  16  dismiased  164  TJ.  S.  252,  41  L.  Ed.  424 
L.  R.  A.  281,  31  Am.  St.  Rep.  626,  50      (construing  Kansas  statute). 

N.  W.  1110.  Kansas.     Henley  v.  Myers,  76  Kan. 

55  United  States.  Finney  v.  Guy,'  723,  17,  L.  R.  A.  (N.  S.)  779,  93  Pac. 
189  U.  S.  335,  47  L.  Ed.  839,  afe'g  106  168,  on  rehearing  76  Kan.  736,  93  Pae. 
Wis.  256,  49  L.  E.  A.  486,  82  N.  W.  178;  Henly  v.  Stevenson,  67  Kan.  4, 
595;  Hale  v.  AUinson,  188  U.  S.  56,  47  72  Pae.  518;  Waller  v.  Earner,  65  Kan. 
L.  Ed.  380,  aff'g  judgment  106  Fed.  168,  69  Pac.  185;  Woodworth  v. 
258,  102  Fed.  790;  Fourth  Nat.  Bank  Bowles,  61  Kan.  569,  60  Pae.  331. 

of  New  York  v.  Francklyn,  120  TJ.  S.  Maine.    Miller  v.  Spauldiug,  107  Me. 

747,  30  L.  Ed.  825;  Pollard  v.  Bailey,  264,  78  Atl.   358;  Abbott  v.  Goodall, 

20  Wall.  520,  22  L.  Ed.  376;  Leyner  100  Me.  231,  60  Atl.  1030;  Cummings 

Engineering  Works  v.  Kempner,  163  v.  Maxwell,  45  Me.  190 ;  Grosse  v.  Hilt, 

Fed.   605;   Morley   v.   Thayer,  3  Fed.  36  Me.  22. 

737;  Haskins  v.  Harding,  3  Dill.  99,  IVtassachiisietts.     E.     Remington     & 

Fed.  Gas.  No.  6,196.  Sons  v.  Samana  Bay  Co.,  140  Mass.  494, 

CaUfomia.    Miller  v.  Lane,  160  Cal.  5  N.  E.  292;  Cambridge  Water  Works 

90,  116  Pac.  58;  Russell  v.  Pacific  Ey.  v.  Somerville  Dyeing  &  Bleaching  Co., 

Cor.,  113  Cal.  258,  34  L.  R.  A.  747,  45  4  Allen  239;  Knowlton  v.  Ackley,  8 

Pac.  323.  Cush.  93;  Bangs  v.  Lincoln,  10  Gray 

Illinois.    Fowler  v.  Lamson,  146  HI.  600;  Kelton  v..  Phillips,  3  Mete.  61; 

472,  37  Am.  St.  Rep.  163,  34  N.  E.  932,  Ripley  v.  Sampson,  10  Pick.  370. 

aff 'g  44  HI.  App.  186,  writ  of  error  Minnesota.    Northwestern  Trust  Co. 
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for  the  payment  of  its  debits  is  always  a  creature  of  statute.  At  com- 
mon law  it  does  not  exist.  Thfi  statute  which,  creates  it  may  also  de- 
clare the  purposes  of  its  creation,  and  provide  for  the  manner  of  its 
enforcement.  *  *  *  The  liability  and  the  remedy  were  create! 
by  the  same  statuta  This  being  so  the  remedy  provided  is  exclusive 
of  all  others.  A  general  liability  created  by  statute  without  a  remedy 
may  be  enforced  by  an  appropriate  common-law  action.  But  where 
the  provision  for  the  liability  is  coupled  with  a  provision  for  a 
special  remedy,  that  remedy,  and  that  aJone,  must  be  employed. ' '  ^* 
So  where  the  statute  provides  for  remedies  by  attachment  or  execu- 
tion or  by  a  bill  in  equity,  a  creditor  cannot  maintain  an  action  at 
law  on  his  debt  against  a  stockholder.^'  And  where  the  statute  re- 
quires the  recovery  of  a  judgment  against  the  corporation  as  a  prelim- 
inary step,  a  simple  contract  creditor  cannot  enforce  the  liability.** 
If  the  statuta  provides  for  enforcing  the  remedy  only  by  an*action  of 


V.  Bradbury,  117  Minn.  83,  Ann.  Cas. 
1913  D  69,  134  N.  W.  513;  Johnson  v. 
Fischer,  30  Minn.  173,  14  N.  E.  799; 
Allen  V.  Walsh,  25  Minn.  543.  In 
Northwestern  Trust  Co.  v.  Bradbury, 
117  Minn.  83,  Ann.  Gas.  1913  D  69,  134 
N.  W.  513,  it  is  gaid  that  the  decisions 
in  the  WaUh  ease  and  subsequent 
cases  "were  not  predicated  upon  the 
general  rule  that,  where  a  statute 
creates  a  right  and  prescribes  a  rem- 
edy for  its  enforcement,  the  remedy  so 
prorvided  isi  exclusive.  1%  was  held  in 
all  the  eases  referred  to  that  the  gen- 
oral  statute  applicable  to  winding  up 
the  affairs  of  corporations  applies  to 
all  classes  of  corporations,  and  fur- 
nishes the  exclusive  remedy  for  the 
enforcement  of  the  stockholder's  lia- 
bility.'.' 

Missouri.  Pfaff  v.  Gruen,  92  Mo. 
App.  560,  69  S.  W.  405. 

New  York.  Stoddard  v.  Lui:.,  159 
K.  Y.  265,  45  L.  B.  A.  551,  70  Am.  St. 
Eep.  541,  53  N.  E.  1108;  Lowry  v. 
.  Tnman,  46  N.  T.  119  ;  Diven  v.  Lje,  36 
N.  Y.  302.  Compare,  however.  Ex 
parte  Van  Riper,  20   Wend;  614. 

Pannsylvania.  Toughiogheny  Shaft 
Co.  V.  Evans,  72  Pa.  St.  331;  Hoard  v. 
Wilcox,  47   Pa.  St.   51;   Brinham  v. 


Wellersburg  Coal  Co.,  47  Pa.  Sk.43; 
Patterson,  v.  Lane,  35  Pa.  St.  275 ; 
O  'Eeilly  v.  Bard,  15  Pa.  St.  569. 

Khode  Island.  Moies  v.  Sprague,  9 
E.  I.  541;  New  England  Commercial 
Bank  v.  Newport  Steam  Paetory,  6 
R.  I.  154,  75  Am.  Dee.  688. 

Vermont.  Windham  Provident  In- 
stitution V.  Sprague,  43  Vt.  502; 
Dauchy  v.  Brown,  24  "Vt.  197. 

West  Virginia.  Nimick  v.  Mingo 
Irom  Works  Co.,  25  W.  Va.  184. 

Wisconsin.     Eau  Claire  Nat.  Bank 

.  V.  Benson,  106  Wis-  624,  82  N.  W.  604; 

Pinney  v.  Guy,  106  Wis.  256,  49  L.  E. 

A.  486,  82  N.  W.  595,  judgment  afC'd 

189  V.  a.  335.  47  L.  Ed.  839. 

That  this  is  true  where  it  is  sought 
to  enforce  the  liability  in  states  other 
than  that  of  the  domicile  of  the  cor- 
poration, see   §§4248,  4249,  infra. 

56  Pollard  V.  Bailey,  20  Wall.  (TJ.  S.) 
520   526i  527,'  22  L.  Ed.  376. 

67  Hill  V.  Merchants'  Mut.  Ins.  Co., 
134  TJ.  S.  515,  33  U  Ed.  994;  Fourth 
Nat.  Bank  of  New  York  v.  Pranoklyn, 
120  U.  S.  747,  30  L.  Ed.  825;  Knowlton 
V.  Ackley,  8  Cash.  (Mass.)  93;  Hadley 
V.  Eussell,  40  N.  H.  109. 

68  See  §  4231,  infra. 
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debt  against  stockholders  on  a  judgment  against  the  corporatioir,  a 
creditor  cannot  bring  an  action  at  law,  in  assumpsit  or  debt  on  the 
debt  or  contract  of  the  corporation.^^  And  if  it  provides  for  separate 
actions  or  proceedings  by  each  creditor  in  his  own  right,  a  petition  by 
one  creditor  on  behalf  of  himself  and  the  others  to  enforce  the  liabil- 
ity and  to  distribute  the  amount  collected  cannot  be  maintained.®" 
Nor  can  a  creditor  prove  his  debt  against  the  estate  of  a  deceased 
or  insolvent  stockholder,  where  some  other  special  and  exclusive 
remedy  is  prescribed  although  the  special  remedy  may  be  such  that 
it  cannot  be  resorted  to  in  such  a  case.®^ 

A  statutory  remedy  for  the  enforcement  of  liabilities  not  created 
by  statute  is  not  exclusive.**  And  of  course  the  statute  may  provide 
several  concurrent  remedies.^  But  where  two  radically  different 
remedies  are  provided,  the  assertion  of  one  may  amount  to  an  aban- 
donment of  the  other,  and  prevent  a  resort  to  it  for  the  enforce- 
ment of  the  same  liability.^ 


59  Fourth  Nat.  Bank  of  New  York 
V.  Prancklyn,  120  IT.  S.  747,  30  L.  Ed. 
825. 

60  Woodworth  v.  Bowles,  61  Kan. 
569,  60  Pae.  331. 

61  Bacon  v.  Pomeroy,  104  Mass.  577; 
Child  V.  Coffin,  17  Mass.  64;  Dane  v. 
Dane  Mfg.  Co.,  11  Gray'  (Mass.)  488; 
Bangs  V.  Lincoln,  10  Gray  (Mass.) 
600;  Eipley  v.  Sampson,  10  Pick. 
(Mass.)  371 ;  Donnelly  v.  Hodgson,  13 
Mo.  App.  15;  Cummings  v.  Wright,  11 
Ma.  App.  348;  Moies  v.  Sprague,  9 
E.  I.  541. 

Compare  In  re  Warren's  Estate,  52 
Mich.  557,  18  N.  W.  356. 

62  The  Minnesota  statute  providing 
for  the  enforcement  of  the  liability  of 
stoekhold  :irs  by  a  ratable  assessment 
does  net  supersede  the  equitable  rem- 
edy for  the  enforcement  of  the  lia- 
bility of  ho'lders  of  bonu^  or  watered 
stock  for  the  difference  between  its 
par  value  and  the  amount  actually 
paid  for  it,  and  notwithstanding  such 
statute,  creditors  may  enforce  such 
liability  by  a  suit  in  equity  in  a  fed- 
eral court.  Second  Nat.  Bank  of  Erie 
V   Georger,  246  Fed.  517. 


63  See  §  4220,  infra. 

64  This  was  held  to  be  true  of  the 
remedies  formerly  provided  by  the 
statutes  of  Kansas  by  the  issuance  of 
execution  against  the  stockholder  or 
the  commencement  of  an  actiom 
against  him  after  the  recovery  of  a 
judgment  against  the  corporation  and 
the  return  of  an  execution  thereon  un- 
satisfied, and  by  action  against  the 
stockholder  in  case  the  corporation 
had  suspended  business  for  more  than 
a  year  and  hence  was  deemc  1  to  be 
dissolved.  Thomas  v.  Eemingtom 
Paper  Co.,  67  Kan.  599,  73  Pac.  909; 
Harrison  v.  Remington  Paper  Co.,  140 
Fed.  385,  2  L.  E.  A.  (N.  S.)  954,  5" 
Ann.  Gas.  314,  certiorari  denied  199 
U.  S.  607,  50  L.  Ed.  331  (mem.  dec). 

But  it  was  held  that  where  the 
creditor  had  brought  an  action  pur- 
suant to  the  first  of  the  above  reme- 
dies, and  his  judgment  against  the  cor- 
poration was  reversed,  such  reversal 
destroyed  the  effect  of  his  act  as  an 
election,  and  left  him  free  to  proceed 
under  the  second  remedy.  Thomas  v, 
Eemington  Paper  Co.,  67  Kan.  599,  73 
Pac.  909. 
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In  some  jurisdictions  the  liability  is  enforceable  in,  and  only  in, 
sequestration  or  insolvency  proceedings.^* 

§>4218.  — Actions  at  law  and  suits  in  equity.  Sometimes  tlie 
statute  expressly  provides  that  the  liability  of  stockholders  may  be 
enforced  in  an  action  at  law  by  creditors,  or  by  a  particular  kind  of 
an  action  at  law.  And  even  when  there  is  no  such  provision,  the 
right  of  a  creditor  to  sue  a  stockholder  at  law  and  recover  a  judg- 
ment against  him  to  the  extent  of  his  liability  is  to  be  implied  when 
the  statute  does  not  show  an  intention  to  provide  a  fund  for  the 
common  benefit  of  all  the  creditors  ratably,  but  makes  the  stock- 
holders individually  liable,  severally,  or  jointly  and  severally,  directly 
to  creditors,  for  all  the  debts  of  the  corporation,  or  for  debts  of  a 
particular  kind,  either  without  any  limit  as  to  amount,  or  to  a  limited 
extent.  In  such  a  case,  if  the  statute  makes  each  stockholder  liable 
directly  to  each  creditor,  any  creditor  may  maintain  an  action  at  law 
against  any  stockholder,  and  recover  a  judgment  to  the  extent  of  the 
stockholder's  liability,  leaving  it  for  the  stockholder  to  seek  contribu- 
tion from  other  stockholders  if  he  is  entitled  thereto.^®  On  the  other 
hand,  the  statute  imposing  the  liability  may  expressly  provide  that 


85  Northwestern  Trust  Co.  v.  Brad- 
bury, 117  Minn.  83,  Ann.  Gas.  1913  D 
69,  134  N.  W.  513;  Winnebago  Paper 
Mills  v.  Northwestern  Prtg.  &  Pub. 
Off.,  61  Minn.  373,  63  N.  W.  1024; 
Allen  V.  Walsh,  25  Minn.  543. 

It  may  be  enforced  in  a  sequestra- 
tion proceeding  against  the  corpora- 
tion upon  the  application  orieomplaint 
of  any  creditor  who  has  become  a  party 
to  the  proceeiZings.  McKusick  v.  Sey- 
rriour-Sabin  &  Co.,  48  Minn.  158,  50 
N.  W.  1114. 

In  Northwectern  Trust  Co.  v.  Brad- 
bury, 117  Min:i.  83,  Ann.  Cas.  1913  D 
69,  134  N.  W.  513,  it  is  said  that  the 
Minnesota  decisions  to  this  effect  are 
not  predicated  upon  the  rule  that 
where  the  statute  creates  a  right  and 
prescribes  a  remedy  for  its  enforce- 
ment, the  remedy  so  provided  is  ex- 
clusive, but  that  "it  was  held  in  all 
the  cases  referred  to  that  the  general 
statute  applicable  to  winding  up  the 
affairs  of  corporations  applies  to  all 
classes  of  corporations,  and  furnishes 


the  exclusive  remedy  for  the  enforce- 
ment of  the  stockholders'  liability." 

While  creditors  of  a  corporation 
which  has  made  an  assignment  for  the 
benefit  of  creditors  are  not;  entitled  as 
a  matter  of  right  to  have  a  receiver 
appointed  in  sequestration  proceed- 
ings to  supersede  the  assignee  and 
take  possession  of  and  administer  the 
corporate  assets,  they  may  maintain 
such  a  proceeding  for  the  purpose  of 
enforcing  the  personal  liability  orf  the 
stockholders,  by  having  determined 
the  maximum  liability  of  each,  and 
then  await  the  result  of  the  assign- 
ment, to  ascertain  how  much  of  such 
liability  it  will  be  necessary  to  en- 
force. International  Trust  Co.  v. 
American  Loan  &  Trust  Co.,  62  Minn. 
501,  65  N.  W.  78,  632. 

66  United  States.  Flash  v.  Conn,  109 
IT.  S.  371,  27  L.  Ed.  966;  Mechanics' 
Sav.  Bank  v.  Fidelity  Insurance,  Trust 
&  Safe-Deposit  Co.,  87  Fed.  113 ;  Auer 
V.  Lombard,  72  Fed.  209;  McViekar  v. 
Jones,   70   Fed.    754;    Bank   of   North 
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the  liability  shall  be  enforced  in  equity,  and  thus  exclude  the  right  to 
maintain  actions  at  law,  even  when  it  imposes  a  several  or  joint  and 
several  liability;  or  the  nature  of  the  .liability  may  be  such  as  to 
require  enforcement  in  equity  only.  If  the  statute  does  provide  that 
the  liability  shall  be  enforced  in  equity,  and  does  not  authorize  an 


America  v.  Bindge,  57  Fed.  279;  Flour 
City  Nat.  Bank  v.  Wechselberg,  45 
Fed.  547;  Borland  v.  Haven,  37  Fed. 
394;  Morley  v.  Thayer,  3  Fed.  737. 

Oalifomia.  Williams  v.  Carver,  171 
Cal.  658,  154  Pac.  472;  Myers  v.  Sierra 
Valley  Stock  &  Agricultural  Ass'n, 
122  Cal.  669,  55  Pac.  689;  Herman  v. 
Hecht,  116  Cal,  553,  48  Pac.  611;  Fer- 
guson V.  Sherman,  116  Cal.  169,  37  L. 
E.  A.  622,  47  Pac.  1023;  Knowles  v. 
Sandercock,  107  Cal.  629,  40  Pac.  1047 ; 
Brown  v.  Merrill,  107  Cal.  446,  48  Am. 
St.  Eep.  145,  40  Pac.  557;  Morrow  v. 
Superior  Court,  64  Cal.  383,  1  Pac.  354; 
Larrabee  v.  Baldwin,  35  Cal.  155; 
Lanigan  v.  North,  69  Ark.  62,  63  S.  W. 
62. 

Colorado.  Smith  v.  Londoner,  5 
Colo.  365,  under  a  statute  providing 
that  stockholders  ' '  shall  be  severally 
individually  liable  to  the  creditors  of 
the  company  in  which  they  are  stock- 
holders, to  the  amount  of  unpaid  stock 
held  by  them,  respectively,  for  all 
debts  and  contracts  made  by  such  com- 
pany. " 

Connecticut.  Paine  v.  Stewart,  33 
Conn.  516. 

Dedawaxe.  Rev.  Code  1915,  ^  1963 ; 
John  W.  Cooney  Co.  v.  Arlington  Hotel 
Co.,  101  Atl.  879. 

Florida.  Gibbs  v.  Davis,  27  Fla. 
531,  8  So.  633. 

Georgia.  Boyd  v.  Hall,  56  Ga.  563; 
Branch  v.  Baker,  53  6a.  502;  Lane  v. 
Harris,  16  Ga.  217;  Lane  v.  Morris,  8 
,6a.  468. 

niiuois.  Golden  v.  Cervenka,  278 
111.  409,  116  N.  E.  273,  under  a  pro- 
vision that  every  stockholder  "shall 
be  individually  re3poTisible  and  lia- 
ble to  its  creditors  to  an  amount  equal- 


to  his  or  her  respective  shares"; 
Sehalueky  v.  Field,  124  111.  617,  7  Am. 
St.  Eep.  399,  16  N.  E.  904,  under  a 
provision  that,  "when  default  shall  be 
made  in  the  payment  of  any  debt  or 
liability  contracted  by  said  corpora- 
tion, the  stockholders  shall  be  held 
individually  responsible  for  an  amount 
equal  to  the  amount  of  stock  held 
by  them  respectively ' ' ;  Thompson  v. 
Meisser,  108  HI.  359;  Buchanan  v. 
Meisser,  105  111.  638;  Lane  v.  Nick- 
erson,  99  111.  284;  Wincock  v.  Turpin, 
96  111.  135;  Hull  v.  Burtis,  90  111.  213; 
McCarthy  v.  Lavasche,  89  111.  270; 
Arenz  v.  "Weir,  '89  111.  25;  Fuller  v. 
Ledden,  87  111.  310;  Tibballs  v. 
Libby,  87  111.  142;  Corwith  v.  Cul- 
ver, 69  111.  502;  Culver  v.  Third  Nat. 
Bank,  64  111.  528;  National  Bank  of 
Chester  v.  Zinser,  55  HI.  App.  510; 
Helmle  v.  Queenan,  18  111.  App.  103. 
See  also  American  Spirits  Mfg.  Co.  v. 
Eldridge,  209  Mass.  590,  95  N.  E.  942. 
And  see  §4219,  infra. 

Iowa.  Calumet  Paper  Co.  v.  Stotts 
Inv.  Co.,  96  Iowa  147,  59  Am.  St.  Eep. 
362,  64  N.  "W.  782;  Tama  Water-Power 
Co.  V.  Hopkins,  79  Iowa  653,  44  N.  W. 
797;  Chisholm  Bros.  v.  Forny,  65  Iowa 
333,  21  N.  W.  664;  Nultmi  v.  Clayton, 
54  Iowa  425,  37  Am.  Rep.  213,  6  N.  W. 
685;  Bayliss  v.  Swift,  40  Iowa  648; 
Atlantic  Trust  Co.  v.  Osgood,  116  Fed. 
1019 ;  National  Park  Bank  v.  Peavey, 
64  Fed.  912. 

Kansas.  Woodworth  v.  Bowles,  61 
Kan.  569,  60  Pac.  331;  Howell  v.  Man- 
glesdorf,  33  Kan.  194,  5  Pac.  759;, 
Grund  v.  Tucker,  5  Kan.  70 ;  Chase 
V.  Bank  of  Horton,  9  Kan.  App.  186, 
59  Pab.  39;  Harrison  v.  Remington 
Paper  Co.,.  140  Fed.  385,  3  L.  E.  A. 
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action  at  law,  or  if  it  appears  from  tke  whole  statute  that  it  was  the 
intention  of  the  legislature  to  provide  a  common  fund,  like  the  fund 
realized  from  unpaid  subscriptions,  for  the  benefit  of  all  the  creditors 
ratably,  so  that  the  purpose  of  the  statute  would  be  defeated  if  a 
single  creditor  were  permitted  to  maintain  an  action  at  law  against 


(N.  S.)  954,  5  Ann.  Cas.  314,  certiorari 
denied  199  U.  S.  607,  50  L.  Ed.  331 
(mem.  dec.) ;  Anglo-American  Land, 
Mortgage  &  Agency  Go.,  Ltd.  v.  Lom- 
bard, 133  Fed.  721,  certiorari  denied 
196  IT.  S.  638,  49  L.  Ed.  630  (mem. 
dec.) ;  MeVicker  v.  Jones,  70  Fed.  754; 
Love  V.  Pnsey  &  Jones  Co.,  8  Pennew. 
(DeL)  577,  52  Atl.  542;  Pulaifer  v. 
Greene,  96  Me.  438,  52  Atl.  921;  Sav- 
ings Ass'n  of  St.  Louis  v.  O'Brien,  51 
Hun  (N.  Y.)  45,  8  N.  Y.  Su^p.  764 
{construing  Kansas  statute).  This  is 
true  although  the  petition  alleges  that 
the  stockholders  have  made  a  color- 
able and  fraudulent  transfer  of  their 
stock  to  another  corporation  for  the 
purpose  of  avoiding  liability,  and  that 
the  transfer  was  ultra  vires  of  the 
transferee.  The  purpose  of  such  a  peti- 
tion "is  to  enforce  a  contractual  ob- 
ligation for  the  payment  of  money, 
and  not  to  follow  or  reach  property 
fraudulently  conveyed. ' '  American 
Laud,  Mortgage  &  Agency  Co.,  Ltd. 
V.  Lombard,  132  Fed.  721,  certiorari 
denied  196  U.  S.  688,  49  L.  Ed.  630 
(mem.  dec). 

Kcntuclsy.  H>yatij  v,  Anderson's 
Trustee,  25  Ky.  L.  Eep.  132,  74  S.  "W. 
1094. 

Maine.  Libby  v.  Tobey,  82  Me.  397, 
19  Atl.  904. 

Maryland.  See  the  next  note  fol- 
lowing. 

Massachusetta.  Pope  v.  Leonard, 
115  Mass.  286. 

Michigan.  Thompson  v.  Jewell,  43 
Mich.  240,  5  N.  "W.  274. 

Mississippi.  Viek  v.  Lane,  Hazle- 
hurst  &  Go.,  56  Miss.  681.  See  Per- 
kins v.  Sanders,  56  Miss.  733. 

Missouri,      Shields  v.  Hobart,  172 


Mo.  491,  95  Am.  St.  Eep.  529,  72  S. 
W.  669;  Steam  Stone-Gutter  Co.  v. 
Scott,  157  Mo.  520;  "Washington  Sav. 
Bank  v.  Butchers '  &  Drovers '  Bank, 
107  Mo.  133,  28  Am.  St.  Eep.  4(j5; 
Perry  v.  Turner,  55  Mo.  418;  Eood  v. 
Grocus  Hill  Min.  Co.  (Mo.  App.),  139 
S.  W.  222;  State  v.  Goodrich,  138  Mo. 
App.  283,  120  S.  "W.  646;  Lament  v. 
Lament  Grystalized  Egg  Co.,  109  Mo. 
App.  46,  81  S.  W.  1269;  Bagley  v. 
Tyler,  43  Ma  App.  195;  Bagnell  v. 
Ives,  184  Fed.  466.  See  aiso  §4219, 
infra. 

New  York.  Eoeky  Mountain  Nat. 
Bank  of  Central  City  v.  Bliss,  89  N. 
Y.  338;  Handy  v.  Draper,  89  N.  Y. 
334;  Mathez  v.  Neidig,  72  N.  Y.  100; 
Wiles  V.  Suydam,  64  N.  Y.  173; 
Shellington  v.  Howland,  53  N.  Y.  371; 
Weeks  v.  Love,  50  N.  Y.  568;  Abbott 
v.  Aspinwall,  26  Barb.  202;  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend. 
473;  Simonsou  v.  Spencer,  15  Wend. 
548.  Creditors  may  sue  at  law  un- 
der a  provision  that  "the  stockhold- 
ers shall,  jointly  and  severally,  be  per- 
sonally liable  to  its  creditors,  to  an 
amount  equal  to  the  amount  of  the 
stock  held  by  them  respectively,  for 
every  debt  of  the  corporation,  until 
the  whole  amount  of  its-  stock  issued 
and  outstanding  at  the  time  such  debt 
was  incurred  shall  have  been  fully 
paid. ' '  Lang  v.  Lutz,  180  N.  Y.  254, 
73  N.  E.  24,  aff'g  83  App.  Div.  534, 
82  N.  Y.  Supp.  319;  Hallett  v.  Metro- 
politan Messenger  Co.,  69  App.  Div. 
258,  74  N.  Y.  Supp.  639,  modifying 
judgment  35  Misc.  659,  72  N.  Y.  Supp. 
370.  Or  under  a  provision  that,  "for 
all  debts  due  and  owing  by  the  com- 
pany at  the  time  of  its  dissolution,  the 
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a  stockholder  to  enforce  his  claim  to  the  extent  of  the  stockholder's 
liability,  or  if  the  nature  of  the  liability  is  such  that  it  is  necessary  to 
take  an  account  of  stock  and  debts  for  the  purpose  of  determining 
the  extent  of  each  stockholder's  liability, — in  these  cases,  the 
remedy  to  enforce  the  liaJbility  of  the  stockholders  is  in  equity,  and 
actions  at  law  cannot  be  maintained  by  creditors.^'' 


persons  then  composing  it  shall  be  in- 
dividually responsible  to  the  extent 
of  their  respective  shares  of  stock." 
Bank  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  473.  Or  under  a  provision  that 
stockholders  "shall  be  severally  indi- 
vidually liable  to  the  creditors  of  the 
company  *  *  *  to  an  amount 
equal  tor  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and 
contracts  made  by  such  company,  un- 
til the  whole  amount  of  capital  stock 
fixed  and  limited  by  such  com- 
pany shall  have  been  paid  in,"  etc. 
Flash  V.  Conn,  109  U.  S.  371,  27  L. 
Ed.  966.     See  al^o  §  4219,  infra. 

Pennsylvania.  See  Mansfield  Iron 
Works  V.  Wilcox,  52  Pa.  St.  377; 
Hoard  v.  Wilcox,  47  Pa.  St.  51;  Brin- 
ham  V.  Wellersburg  Coal  Co.,  47  Pa. 
St.  43. 

South  Carolina.  Hall  v.  Klinek,  25 
S.  C.  348,  60  Am,  Bep.  505,  under 
a  provision  that  "each  stockholder" 
of  a  corporation  "shall  be  jointly  and 
severally  liable  to  the  creditors  there- 
of in  an  amount,  besides  the  value  of 
his  share  or  shares  therein,  not  ex- 
ceeding ten  per  cent  of  the  par  value 
of  the  share  or  shares  held  by  him." 

South  Dakota.  Union  Nat.  Bank 
of  Omaha  v.  Halley,  19  S.  D.  474,  104 
N,  W.  213,  under  a  provision  that  the 
stockholders  "shall  be  held  individ- 
ually responsible  and  liable  for  all 
contracts,  debts  and  engagements  of 
Buch  corporation  to  the  extent  of 
the  amount  of  their  stock  therein 
at  the  par  value  thereon,  in  addition 
ta  the  amount  invested  in  such  shares 
of  stock."  Bearse  v.  Mabie,  198 
Mass.  451,   84  N.  E.  1015.     See  also 


Clinton  Mining  &  Mineral  Co.  v.  Coch- 
ran, 247  Fed.  449. 

As  to  the  right  to  contribution,  see 
§  4265,  infra. 

67  United  States.  Terry  v.  Little, 
101  IT.  S.  216,  25  L.  Ed.  864;  Mills  v. 
Scott,  99  U.  S.  25,  25  L.  Ed.  294; 
Terry  v.  Tubman,  92  TJ.  S.  156,  23  L. 
Ed.  537;  Pollard  v.  Bailey,  20  Wall. 
520,  22  L.  Ed.  376;  Andrews  v.  Bacon, 
38  Fe3.  777;  Cuykendall  v.  Miles,  10 
Fed.  342. 

Alabama.  Friend  v.  Powers,  93  Ala. 
114,  9  Bo.  392;  Spence  v.  Shapard,  57 
Ala.  598;  Smith  v.  Huekabee,  53  Ala. 
191. 

Arkansas.  Jonep  v.  Jarman,  34  Ark. 
323. 

Colorado.  Zang  v.  Wyant,  25  Colo. 
551,  71  Am.  St.  Eep.  145,  56  Pac.  565; 
Abbott  V.  Goodall,  100  Me.  231,  60 
Atl.  1030.  See  also  Clark  v.  Knowles, 
187  Mass.  35,  105  Am.  St.  Eep.  376, 
2  Ann.  Cas.  26,  72  N.  E.  352.  And  see 
the  preceding  note.  Prior  to  the  en- 
actment of  Laws  1907,  c.  Ill;  Rev. 
St.  1908,  §  324,  the  liability  of  stock- 
holders in  insolvent  banking  corpora- 
tions was  enforced  by  a  suit  in  equity 
by  or  on  behalf  of  all  the  creditors 
against  all  the  stockholders.  Adams 
V.  Clark,  36  Colo.  65,  10  Ann.  Cas. 
774,  85  Pac.  642;  Toll  v.  Cobbey,  22 
Colo.  App.  244,  124  Pac.  357;  Rich- 
ardson V.  Boot,  18  Colo.  App.  140,  70 
Pac.  454;  Miller  v.  Smith,  26  R.  I. 
146,  66  L.  E.  A.  473,  106  Am.  St.  Eep. 
699,  58  Atl.  634. 

Georgia.  The  remedy  to  enforce 
the  liability  imposed  by  statute  upon 
persona  who  organize  a  corporation 
and  transact  business  in  its  name  be- 
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It  is  perhaps  safe  to  say  that  this  proposition,  in  the  abstract,  will 
not  be  disputed  by  any  court,  but  the  courts  have  not  agreed  in  con- 
struing particular  statutes,  and  determining  whether  the  natuj;e  of 
the  liability  imposed  thereby  is  such  as  to  require  that  it  shall  be 
enforced  in  equity.     Some  of  the  courts  have  held  that  a  statute 


fore  the  minimum  capital  stock  has 
,  been  subscribed  for,  is  in  equity,  and 
it  cannot  be  enforced  by  a  single 
creditor!'  in  an  action  at  law.  Hill  & 
Merry  v.  Jackson  Stores,  137  Ga.  174, 
73  S.  E.  13. 

Indiana.  Overmyer  v.  Cannon,  82 
Ind.  457. 

Kentucky.  The  double  liability  im- 
posed upon  stockholders  in  banks  by 
the  Kentucky  statutes  is  a  trust  fund, 
and  that  liability  can  only  be  enforced 
and  the  trust  fund  administered  by  a 
suit  in  equity  in  the  nature  of  a 
creditor's  bill  for  the  equal  benefit  of 
all  the  creditors.  Eobertson  v.  Con- 
way, 18S  Fed.  579;  Alsop  v.  Conway, 
188  Fed.  568,  certiorari  denied  223  TJ. 
S.  720,  56  L.  Ed.  629  (mem.  dec); 
Conway  v.  Owensboro  Sav.  Bank  & 
Trust  Co.,  185  Fed.  950;  Id.  165  Fed. 
822.  The  court,  in  its  discretion,  may 
either  enforce  the  liability  of  the  in- 
dividual stockholders  in  the  principal 
suit,  or  may  direct  its.  receiver  to  sue 
each  or  any  of  the  stockholders  in 
separate  actions  in  any  court  having 
jurisdiction  of  such  actions.  Conway 
V.  Owensboro  Sav.  Bank  &  Trust  Co., 
185  Fed.  950;  Id.  165  Fed.  822. 

Maine.  Maine  Trust  &  Banking  Co. 
V.  Southern  Loan  &  Trust  Co.,  92  Me. 
444,  43  Atl.  24. 

Maryland.  By  express  provision  of 
the  statute,  the  exclusive  remedy  is 
by  a  suit  in  equity  in  the  nature  of  a 
creditor's  bill  by  one  or  more  cred- 
itors on  beha,lf  of  themselves  and  all 
other  creditors  who  may  come  in. 
Acts  1908,  e.  805;  Acts  1904,  p.  597, 
e.  377;  Pittsburg  Steel  Co.  v.  Balti- 
more Equitable  Society,  113  Md.  77, 
77  Atl.  255,  judgment  aff'd  226  U.  S. 


455,  57  L.  Ed.  297;  Murphy  v.  Wheat- 
ley,  100  Md.  .358,  59  Atl.  704;  Min- 
ers' &  Merchants'  Bank  of  Lona- 
coning  v.  Snyder,  100  Md.  57,  68  L.  B. 
A.  312,  lOS  Am.  St.  Eep.  890,  59  Atl. 
707;  Myers  v.  Knickerbocker  Trust 
Co.,  139  Fed.  Ill,  1  L.  E.  A.  (N.  S.) 
1171,  afe'g  133  Fed.  764;  Knicker- 
bocker Trust  Co.  V.  tselin,  185  N.  Y. 
54,  118  Am.  St.  Eep.  863,  77  N.  E.  877, 
rev'g  judgment  109  N.  Y.  App.  Div. 
688,  96  N.  Y.  Supp.  588;  Knicker- 
bocker Trust  Co.  V.  Iselin,  58  N.  Y. 
Misc.  80,  108  N.  Y.  Supp.  1108,  aff'd 
122  N.  Y.  App.  Div.  889,  106  N.  Y. 
Supp.  1134.  Under  former  statutes  a 
single  creditor  could  sue  one  or  more 
stockholders  at  law.  Miners'  &  Mer- 
chants' Bank  of  Lonaconing  v.  Sny- 
der, 100  Md.  57,  68  L.  E.  A.  312,  108 
Am.  St.  Eep.  390,  59  Atl.  707;  Nor- 
rifl  V.  Wrenschall,  34  Md.  492;  Nor- 
ris  V.  Johnson,  34  Md.  485;  M^ers  v. 
Knickerbocker  Trust  Co.,  139  Fed. 
Ill,  1  L.  E.  A.  (N.  S.)  1171,  afe'g  133 
Fed.  764.  As  to  the  venue  of  suits 
in  equity  by  receivers  against  stock- 
holders residing  in  different  counties, 
see  Hopper  v.  Brodie,  130  Md.  443, 
100  Atl.  644. 

MasBachusetts.  Bell  v.  Spaulding,  3 
Allen  485;  Harris  v.  F'irst  Parish  in 
Dorchester,  28  Pick.  112. 

Michigan.  Peck  v.  Miller,  39  Mich. 
594. 

Minnesota.  Northwestern  Trust  Co. 
V.  Bradbury,  117  Minn.  83,  Ann.  Cas. 
1913  D  69,  134  N.  W.  513;  Hanson  v. 
Davison,  73  Minn.  454,  76  N.  W.  254; 
Harper  v.  Carroll,  66  Minn.  487,  69 
N.  W.  610,  1069;  In  re  Martin's  Es- 
tate, 56  Minn.  420,  57  N.  "W.  1065; 
Johnson    v.    Fischer,    30    Minn.    173; 
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making  stockholders  individuallyi  liable  for  the  debts  of  the  corpora- 
tion to  the  ext^t  of  their  stock,  or  in  proportion  to  the  amount  of 


Allen  V.  Wal^h,  25  Minn.  543,  14 
N.  W.  799;  Eau  Claire  Nat.  Bank 
V.  Benson,  106  Wis.  624,  82  N.  W. 
604;  Finney  v.  Guy,  106 .  Wis.  256, 
49  L.  B.  A.  486,  82  N.  W.  595,  judg- 
ment afe'd  189  XT.  8.,  335,  47  L.  Ed. 
839.  The  liability  is  not  a  claim  which 
can  be  presented  to  the  probate  court 
for  allowance,  or  enforced  by  a  single 
creditor  by  proceedings  in  th_.t  court. 
In  re  Martin's  Estate,  56  Mnn.  420, 
57  N.  W.  1065. 

Montana.  The  liability  imposed 
upon  gtackholders  in  banks  by  Rev. 
Codes,  §  4012,  can  be '  enforced  only 
at  the  suit  of  all  the  creditors,  or 
by  one  or  more  creditors  for  the  use 
and  benefit  of  all.  Earth  v.  Pock, 
51  Mont.  418,  155  Pac.  282. 

Nebraska.  German  Nat.  Bank  at 
Lincoln  v.  Farmers'  &  Merchants' 
Bank,  54  Neb.  593,  74  N.  W.  1086; 
I'armers'  Loan.  &  Trust  Co.  v.  Funk, 
49  Neb.  353,  68  N.  W.  520;  Goss  v. 
Carter,  156  Fed.  746;  Hazlett  v. 
Woodhead,  28  E.  I.  452,  67  Atl.  736, 
27  E.  L  506,  63  Atl.  952. 

New  Hampshire.  Pub.  St.  1901,  c. 
151,  §  1;  Carter,  Eioe  &  Co.  v.  .Sam- 
uel Hano  Co.,  72  N.  H.  549,  58  Atl. 
243;  Connecticut  Eiver  Sav.  Bank  v. 
Fiske,  60  N.  H.  363;  Hadley  v.  Eus- 
sell,  40  N.  H.  109. 

New  York.  Hirshfeld  v.  Fitzger- 
ald, 157  N.  Y.  166,  46  L.  E.  A.  839,  51 
N.  E.  997;  Marshall  V.Sherman,  148  N. 
Y.  9,  34  L.  E.  A.  757,  51  Am.  St.  Eep. 
654,  42  N.  E.  419;  National  Bank  of 
Auburn  v.  Dillingham,  147  N.  Y.  603, 
'  49  Am.  St.  Eep.  692,  42  N.  E.  338 ; 
Graeber  y.  Ehrgott,  —  App.  Div.  — , 
169  N.  Y.  Supp.  32;  Eichards  v.  Gill, 
138  App.  Div.  75,  122  N.  Y.  Supp. 
>  620;  Ford  v.  Chase,  118  App.  Div.  605, 

103  N.  Y.  Supp.  30,  aff'd  189  N.  Y. 
504,  81  N.  E.  1164;  Dyer  v.  Drucker, 

104  N,  Y.  Supp.  166. 


North  Oeiroliua.  Terry  v.  Little,  101 
U.  S.  216,  25  L.  Ed.  864  (under  a  spe- 
cial charter). 

Ohio.  Barrick  v,  Gifford,  47  Ohio 
St.  180,  .21  Am.  St.  Eep.  798,  24  N.  E. 
259;  Bullock  v.  Kilgour,  39  Ohio  St. 
543;  Umsted  v.  Buskirk,  17  Ohio  St. 
113;  Wright  V.  McCormack,  17  Ohio 
St.  86;  Irvine  v.  Elliott,  203  Fed.  82. 

Oregon.  Ladd  v.  Cartwright,  7  Ore. 
329. 

Bhode  Islaud.  Atwood  v.  Ehode 
Island  Agr.  Bank,  1  E.  I.  376. 

South.  Oarolina.  Parker  v.  Caro- 
lina Sav.  Bank,  53  S.  G.  583,  68  Am. 
St.  Eep.  888 ;  Terry  v.  Martin,  10 
Rich.  263;  Terry  v.  Calnan,  4  Eich. 
508.  Generally  the  action  is  in 
equity,  involving  an  ascertainment  of 
the  assets  of  the  bank  and  an  appli- 
cation of  them  to  the  debts,  and  the 
ascertainment  of  the  credits  to  which 
the  stockholders  are  entitled  on  their 
liability.  J.  H.  Wilkes  &  Co.  v.  Ar- . 
thur,  85  S.  C.  299,  67  S.  E.  297. 

Vermont.  Barton  Nat.  Bank  v.  At- 
kins, 72  Tt.  33,  47  Atl.  176. 

Washington.  Bennett  v.  Thorne,  36 
Wash.  253,  68  L.  E.  A.  113,  78  Pac. 
936;  New  York  Nat.  Exoh.  Bank  v. 
Metropolitan  Sav.  Bank,  28  Wash.  553, 
68  Pac.  905;  Burch  v.  Taylor,  1  Wash. 
St.  245,  24  Pac.  438. 

Wisconsin.  Eehbein  v.  Eahr,  109 
Wis.  136,  85  N.  W.  315;  Eau  Claire 
Nat.  Bank  v.  Benson,  106  Wis.  .624, 
■82  N.  W.  604;  Finney  v.  Guy,  106  Wis. 
256,  49  L.  R.  A.  486,  82  N.  W.  595, 
judgment  afC'd  189  U.  S.  335,  47  L. 
Ed.  839;  Foster  v.  Posson,  105  Wis. 
99,  81  N.  W.  123;  Gianella  v.  Bigelow, 
96  Wis.  185,  71  N.  W.  Ill;  Day  v. 
Buckingham,  87  Wis.  215,  58  N.  W. 
254;  Sleeper  v.  Goodwin,  67  Wis.  577, 
31  N.  W.  335;  Hurlbut  v.  Marshall, 
62  Wis.  590,  22  N.  W.  852;  Carpen- 
ter   V.    Marine    Bank,    14    Wis.    705, 
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their  stock,  imposes  a  liability  which  any  creditor  may  enforce  against 
any  stockholder  to  the  extent  of  his  liability,^*  while  other  courts 
have  held  that  such  a  statute  is  intended  to  create  a  common  fund  for 
the  benefit  of  all  the  creditors  ratably,  and  that  the  liability  can 
only  be  enforced  by  a  bill  ill  equity  on  behalf  of  all  the  creditors, 
in  which  all  the  stockholders  who  can  be  reached  may  be  compelled 
to  pay  in  so  much  as  may  be  necessary,  not  exceeding  the  extent  of 
their  liability,  and  the  fund  so  realized  distributed  pro  rata  among  the 
creditors.^® 


note;  Coleman  v.  White,  14  Wis.  700, 
80  Am.  Dec.  797. 

"The  liability  at  the  stockholders 
13  not  to  the  creditors,  but  for  the 
indebtedness  of  the  corporation,  to  an 
amount  equal  to  the  par  value  of 
their  stock.  In  proportion  to  their 
stock  they  must  contribute  tb  a  com- 
mon fund  to  be  apportioned  among 
the  creditors  entitled  thereto,  ac- 
cording to  the  relative  amount  of 
their  debts  proved.  In  the  enforce- 
ment of  this  liability  and  the  appor- 
tionment of  the  fund,  there  are  equi- 
ties among  the'  creditors,  among  the 
stockholders,  and  between  the  cred- 
itors and  stockholders,  to  be  adjust- 
ed. A  complete,  convenient,  and  com- 
prehensive remedy  can  be  had  only 
in  a  court  of  equity  where  the  rights 
of  all  parties  can  be  considered  and 
relief  requisite  to  meet  the  .ends  of 
justice  granted  in  a  single  action. 
Were  it  possible  to  determine  the 
questions  involved  in  a  court  of  law, 
the  interference  of  a  court  of  equity 
would  be  justified  upon  the  ground 
that  a  comprehensive  decree  covering 
the  whole  controversy  can  there  be 
made  and  thus  avoid  a  multiplicity  of 
suits  that  would  certainly  arifie." 
Barton  Nat.  Bank  v.  Atkins,  72  Vt. 
33,  47  Atl.  176. 

68  See  note  66,  supra,  this  section. 

es  Terry  v.  Little,  101  U.  S.  216, 
25  L.  Ed.  864;  Pollard  v.  Bailey,  20 
Wall.  (U.  S.)  520,  22  L.  Ed.  376; 
Jones  V.  Jarman,  34  Ark.  840;  Har- 


ris V.  First  Parish  in  Dorchester,  23 
Pick.  (Mass.)  112;  Coleman  v.  White, 
14  Wis.  700,  80  Am.  Dec.  797,  and 
other  eases  cited  in  note  67,  supra. 

It  wa,s  so  held,  for  example,  under 
the  charter  of  a  bank  which  provided 
that  the  stockholders  should  "be 
bound  respectively  for  all  the  debts 
of  the  bank  in  proportion  to  their 
stock  holden  therein."  "The  provi- 
sion, therefore,  for  a  proportionate 
liability,"  said  Chief  Justice  Waite, 
"is  equivalent  to  a  provision  for  an 
appropriate  form  of  equitable  action 
to  enforce  it.  The  case  is  different 
from  what  it  would  be  if  the  charter 
had  proVided  generally  that  all  stock- 
holders should  be  individually  liable 
for  the  payment  of  the  debts.  *  *  * 
After  an  examination  of  the  several 
sections  of  this  charter,  it  cannot  for 
a  moment  be  doubted  that  il  was  not 
only  the  intention  to  provide  for  a 
proportionate  liability,  but  for  a  pro 
rata  distribution  *  *  *  among  the 
different  creditors,  according  to  their 
several  priorities.  Every  provision  is 
entirely  inconsistent  with  the  idea  that 
one  creditor-  could,  by  an  individual 
suit,  appropriate  to  himself  the  en- 
tire benefit  of  the  security,  and  ex- 
clude all  others.  A  cotrnmon  fund  waje 
created  for  the  common  benefit,  to  be 
collected  and  distributed  by  the  re- 
ceiver, who  was  made  the  common 
agent  of  all.  There  was  no  liability 
except  for  the  deficiency.  That  was 
to  be   apportioned  and   collected  for 
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It  has  also  been  held  that  the  remedy  is  in  equity,  and  not  at  law, 
under  a  bank  charter  providing  that,  in  ease  of  the  failure  of  the 
bank, ' '  each  stockholder  *  *  *  having  a  share  or  shares  in  the  said 
bank  at  the  time  of  such  failure,  .  *  *  *^  shall  be  liable  and  held 
bound  individually  for  any  sum  not  exceeding  twice  the  amount  of  his 
*  *  *  share  or  shares";'"'  under  a  statute  providing  that,  if  any 
loss  or  deficiency  shall  arise  from  the  official  maneigement  of  the 
directors  of  a  bank,  the  stockholders  shall,  in  their  individual  capacity, 
be  liable  to  pay  the  same ;  ''^  under  a  statute  providing  that  the  stock- 
holders of  a  corporation  "shall  be  individually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock,  for  all  its  indebted- 
ness and  liabilities  of  every  Mud"  5''^  under  a  statute  making  the 
stockholders  of  every  banking  corporation  "individually  responsible 
equally  and  ratably  and  not  one  for  another,  for  all  contracts,  debts 
and  engagements  of  such  corporation,  to  the  extent  of  the  amount  of 
their  stock  therein  at  the  par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares. ' ' '''  Some  courts  have  held  that  the  remedy 
is  in  equity  under  statutes  which  merely  declare  that  stockholders 
shall  be  liable  for  unpaid  subscriptions,  or  shall  be  liable  for  the  in- 
debtedness of  the  corporation  to  the  amount  unpaid  on  their  sub- 
scriptions,''* while  others  hold  that  a  creditor  may  sue  at  law  under 
such  a  statute,  and  in  some  jurisdictions  the  statute  itself  gives  him 
such  a  remedy.''* 

It  has  been  held  that  a  receiver  may  sue  all  of  the  stockholders  at 
law  in  a  state  where  courts  of  law  have  authority  to  administer 

the  common  benefit."    Pollard  v.  Bai-  Taylor,  1  Wash.  St.  245,  24  Pae.  438. 

ley,  20  Wall.   (U."  S.)   520,  22  L.  Ed.  See  also  Stephens  v.  Fox,  83  N.  Y. 

376.  '  313;    Griffith    v.    Mangam,    73    N.    Y. 

70  Terry  v.  Little,  101  U.  S.  216,  25  611;  Mills  v.  Stewart,  41  N.  Y.  384, 
L.  Ed.  864.  and    other    eases    cited    in    note    67, 

71  Harris  v.  First  Parish  in  Dorehes-  supra. 

ter,  23  Pick.  (Mass.)  112.  75Bagnell    v.    Ives,    184   Fed.    466; 

72  Sleeper  v.  Goodwin,  67  Wis.  577,  Atlantic  Trust  Co.  v.  Osgood,  116  Fed. 
31  N.  W.  335;  Coleman  v.  White,  14  1019;  John  W.  Cooney  Co.  v.  Arling- 
Wis.  700,  80  Am.  Dec.  797.          ,  ton   Hotel   Co.,  —  Del.  — ,   101   Atl. 

73Hirshfeld   v.   Fitzgerald,   157  N.  879;  Shields  v.  Hobart,  172  Mo.  491, 

Y.  166,  46  L.  E.  A.  839,  51  N.  E.  997.  95  Am.  St.  Eep.  529,  72  S.  W.  669; 

ti  Patterson  v.  Lynde,  106  U.  S.  519,  Steam  Stone-Cutter  Co.  v.  Scott,  157 

27  L.  Ed.  265,  112  111.  196;  Smith  v.  Mo.  520,  57  S.  W.  1076;  Washington 

Huckabee,  53   Ala.  191;  Brundagfi  v.  Sav.  Bank   v.   Butchers'   &   Drovers' 

Monumental  Gold  &  Silver  Min.  Co.,  Bank,  107  Mo.  133,  28  Am.  St.  Rep. 

12   Ore.   322,   7   Pac.   314;    Hodges   v.  405,   17    S.   W.   644,   and   other   cases 

Silver  Hill  Min.  Co.,  9  Ore.  200 ;  Bush  cited    in    note    66,   ^upra.      And    see 

v.   Cartwright,  7  Ore.  329;   Bureh  v.  §  4219,  infra. 
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equitable  relief  when  so  prayed.''*  And  it  has  also  been  held  that 
a  commissioner  of  banking  or  superintendent  of  banks  may  maintain 
an  action  at  law  against  a  single  stockholder  where  the  statute  makes 
each  stockholder  individually  or  personally  liable,  and  provides  for 
the  enforcement  of  the  liability  by  him." 

Under  some  statutes,  as  we  have  seen,  although  not  under  all,  a 
creditor  who  is  also  a  stockholder,  and  liable  as  sucli,  cannot  main- 
tain an  action  at  law  against  other  stockholders,  but  his  remedy  is  in 


76  Moore  v.  Ripley,  106  Ga,  556,  32 
S.  B.  647. 

77  Under  N.  Y.  Laws  1914,  (J.  369, 
§  60,  revising  the  Banking  Act^  the 
superintendent  of  banks  may  sue  one 
or  more  stockholders  separately,  with- 
out joining  the  others.  Van  Tuyl  v. 
Schwab,  172  N.  Y.  App.  Div.  670, 
158  N.  Y.  Supp.  424,  appeal  dismissed 
217  N.  Y.  663,  112  N.  E.  1078.  To 
this  extent  the  act  of  1914  declares  a 
rule  of  procedure  which  will  be  pre- 
sumed to  apply  to  pending  litigation, 
and  hence  a  motion  made  after  its 
adoption  to  strike  a  pending  guit  from 
the  calendar  on  the  ground  that  the 
executor  of  a  deceased  defendant  has 
not  been  substituted  as  a  party  will 
be  denied.  Van  Tuyl  v.  Schwab,  172 
N.  Y.  App.  Div.  670,  158  N.  Y.  Supp. 
424,  appeal  .dismissed  217  N.  Y.  663, 
112  N.  E.  1078.  See  also  Van  Tuyl  v. 
Sullivan,  173  N.  Y.  App., Div.  391,  156 
N.  Y.  Supp.  309,  afe'd  23.7  N.  Y.  691, 
112  N.  E.  1078;  Eichajds  v.  Schar- 
mann,  97  N.  Y.  Misc.  143,  161  N.  Y. 
Supp.  109.  Prior  to  the  amendment 
there  were  dicta  to  the  effect  that  the. 
liabuity  could  only  be  enforced  by  a 
suit  in  equity  to  which  all  the  stock- 
holders were  necessary  parties.  Van 
Tuyl  V.  Schwab,  172  N.  Y.  App.  Div. 
670,  158  N.  Y.  Supp.  424,  appeal  dis- 
missed 217  N.  Y.  663,  112  N.  E.  1078. 
And  it  was  so  held  in  Cheney  v. 
Scharmann,  145  N.  Y.  App.  Div.  456, 
129  N.  Y.  Supp.  993.  But  there  was 
also  authority  to  the  effect  that  the 
superintendent  could  sue  at  law  where 
the  complaint  gave  the  amount  of  the 


corporate  assets  and  liabilities,  and 
there  was  euch  an  apparent  disparity 
between  them  that  each  stockholder 
would  be  required  to  pay  the  full 
amount  of  his  statutory  liability.  Van 
Tuyl  V.  Sullivan,  173  N.  Y.  App.  Div. 
391.156  N.  Y.  Supp.  309,  afC'd  217  N. 
Y.  691,  112  N.  E.  1078. 

Under  N.  Y.  Laws  1909,  e.  10,  the  su- 
perintendent of  banks  was  authorized 
to  maintain  a  suit  in  equity  to  en- 
force the  statutory  liability  of  all 
of  the  stockholders  of  a  trust  com- 
pany in  process,  of  liquidation.  Rich- 
ards V.  Schwab,  101  N.  Y.  Misc.  128, 
167  N.  Y.  Supp.  535;  Richards  v. 
Scharmann,  97  N.  Y.  Misc.  143,  161  N. 
Y.  Supp.  109;  Van  Tuyl  v.  Schar- 
mann, 208  N.  Y.  53,  101  N.  E.  779, 
aff'g  153  N.  Y.  App.  Div.  902,  137  N. 
Y.  Supp.  1147,  where,  as  pointed  out  in 
Richards  v.  Scharmann,  supra,  in  over- 
ruling the  demurrer  to  the  complaint, 
the  court  necessarily  decided  that  a 
suit  in  equity  would  lie,  although  the 
question  was  not  specifically  raised. 
Under  this  statute  causes  of  action 
against  the  various  stockholders  could 
not  be  joined  in  a  single  action  at 
law.  Van  Tuyl  v.  Kress,  172  N.  Y. 
App.  Div.  563,  158  N.  Y.  Supp.  810. 

Under  the  Texas  statute  making 
"each  stockholder"  of  an^  bank 
"personally  liable"  and  providing  for 
the  enforcement  of  such  liability  by 
the  commissioner  of  banks,  the  com- 
missioner may  sue  a  single  stockhold- 
er at  law.  Stringfellow  v.  Patterson, 
—  Tex.  Civ.  App.  — ,  192  S.  W.  555. 
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eqmty.''8  And  if  a  stoekliolder  is  also  a  creditor  to  the  extent  of  his 
liability,  another  creditor  cannot  maintain  aji  action  at  law  against 
him.  As  a  creditor,  he  has  an  interest  in  the  fund  sued  for,  which 
can  only  be  determined  by  an  accounting,  and  the  remedy  against  him 
is  therefore  in  equity.'* 

An  action  at  law  cannot  be  maintained  by  a  creditor  against  a  stock- 
holder, even  when  the  stockholders  are  made  jointly  and  severally 
liable  for  all  corporate  debts  and  contracts,  if  the  statute  expressly 
prescribes  some  other  remedy,  as  attachment,  or  execution  against  a 
stockholder  on  a  judgment  against  a  corporation,  or  bill  in  equity.*" 

And  after  a  court  of  equity  has  acquired  jurisdiction  in  a  creditors' 
suit  to  enforce  the  statutory  liability  of  stockholders,  and  for  other 
relief,  a  creditor  cannot  sue  a  stockholder  at  law,  or  in  a  separate  suit 
in  equity,  although  he  might  have  done  so  if  the  suit  in  equity  had 
not  been  instituted;  nor  can  a  separate  suit  in  equity  be  brought.'^ 
And  when  a  general  creditors'  suit  is  brought  to  enforce  the  statutory 
liability  of  stockholders,  and  all  equities  are  adjusted  therein,  and  a 
judgment  rendered  on  the  merits,  the  question  is  res  adjudicata,  and 
another  such  suit  cannot  be  brought  by  other  creditors.'^ 

"Whether  the  remedy  of  a  receiver  of  a  national  bank  to  collect  an 
assessment  levied  on  its  stockholders  by  the  comptroller  of  the  cur- 
rency on  account  of  their  statutory  liability  is  by  an  action  at  law 
or  a  suit  in  equity,**  and  the  remedies  for  enforcing  the  liability  of 


78  See  §  4211,  supra. 

reMathez  v.  Neidig,  72  N.  T.  100; 
Garrison  v.  Howe,  17  N.  Y.  458.  And 
see  Wheeler  v.  Millar,  90  N.  Y.  353; 
Agate  V.  Sands,  73  N.  Y.  620.  See 
also  §4246,  infra. 

80  See  §  4217,  supra. 

SlTunesma  v.  Schuttler,  114  111, 
156,  28  N.  E.  605;  Barrick  v.  GifCord 
47  Ohio  St.  180,  21  Am.  St.  Eep.  798, 
24  N.  E.  259;  Wright  v.  McGormack, 
17  Ohio  St.  86. 

Creditors  may  be  enjoined  from  in- 
stituting separate  suits  or  actions  un 
der  such  circumstances.  PfDhl  v, 
Simpson,  74  N.  Y.  137;  Mathez  v. 
Neidig,  72  N.  Y.  100;  Bagley  &  Sew 
all  Co.  V.  Ehrlicher,  8  N.  Y.  App.  Div 
581,  40  N,  Y.  Supp.  922;  American 
Grocery  Oo.  v.  Flint,  5  N.  Y.  App.  Div, 
263,  39  N.  Y.  Supp.  153. 


In  North  Dakota  the  statute  pro- 
vides that  the  court  may  by  injunc- 
tion restrain  all  proceedings  by  any 
other  creditor,  and  require  all  cred- 
itors to  exhibit  their  claims  and  be- 
come parties  to  the  action.  Rev. 
Codes  1899,  §  5761.  But  it  is  an  abuse 
of  .discretion  to  restrain  a  secured 
creditor  from  foreclcsing  his  lien 
where  it  appears  that  general  cred- 
itors can  in  no  event  derive  any  bene- 
fit from  the  proceeds  of  the  property 
covered  by  the  lien,  especially  where 
no  receiver  is  appointed  to  preserve 
such  property.  Marshall-Wells  Hard- 
ware Co.  V.  New  Era  Coal  Co.,  13  N. 
D.  396,  100  N.  W.  1084. 

82  Foster  v.  Posson,  105  Wis.  99,  81 
N.  W.  123. 

83  See  §  4225,  infra. 
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stockholders  in  jurisdictions  other  than  that  of  the  corporation's 
domicile,**  will  be  considered  in  subsequent  sections. 

When  an  action  at  law  may  be  maintained  by  a  creditor  against  a 
stockholder,  and  the  liability  is  contractual  in  its  nature,'^  the  creditor 
may  maintain  an  action  of  assumpsit,*^  or,  if  the  amount  to  be  re- 
covered is  a  sum  certain,  he  may  maintain  an  action  of  debt.*'' 

§4219.  — Concurrent  remedies  at  law  and  in  equity.  The  fact 
that  the  liability  imposed  by  a  statute  upon  stockholders  for  corporate 
debts  is  of  such  a  nature  that  the  creditors  may  maintain  actions  at 
law  against  them  does  not  necessarily  exclude  the  remedy  in  equity. 
In  such  a  ease,  unless  prevented  by  the  statute,  creditors  may  sue 
either  at  law  or  in  equity,  according  to  the  nature  of  the  relief  desired 
or  made  necessary  by  the  circumstances  of  the  case.  And  the  right 
to  sue  either  at  law  or  in  equity  is  sometimes  expressly  given  by  the 
statute.**    In  some  jurisdictions  a  court  of  equity  is  held  to  have 


84  See  §4248  et  seq.,  infra. 

85  See  §  4176,  supra. 

86  National  Bank  of  Chester  v. 
Zinser,  55  111.  App.  510. 

87  Love  V.  Pijsey  &  Jones  Co.,  3 
Pennew.  (Del.)  577,  52  Atl.  542;  Sim- 
onson  v.  Spencer,  15  Wend.  (N.  Y.) 
548. 

In  Love  V.  Pusey  &  Jones  Co.,  3 
Pennew.  (Del.)  577,  52  Atl.  542,  debt 
was  held  to  be  a  proper  form  of  ac- 
tion in  which  to  enforce  the  liability 
of  a  Delaware  stockholder  in  a  Kansas 
corporation. 

Debt  will  not  lie,  however,  if  the 
amount  of  the  stockholder's  liability 
is  uncertain.  Bank  of  Circleville  v. 
Iglehart,  6  McLean  508,  Fed.  Cas.  No. 
860. 

88  United  States.  Marine  &  Eiver 
Phosphate  Min.  &  Mfg.  Co.  v.  Brad- 
ley, 105  U.  S.  175,  26  L.  Ed.  1034; 
New  York  Life  Ins.  Co.  v.  Beard,  80' 
Ted.  66.  Compare,  however,  Morley 
v.  Thayer,  3  Fed.  737. 

Delaware.  Eev.  Code  1915,  fl986, 
expressly  provides  that  the  creditors 
may  sue  either  at  law  or  in  equity. 
John  W.  Cooney  Co.  v.  Arlington  Ho- 
tel Co.,  -101  Atl.  879. 


IdaJio.  ■  The  statute  provides  that 
the  liability  of  stockholders  of  banks 
may  be  enforced  by  an  action  at  law 
or  a  suit  in  equity  by  any  such  bank 
in  process  of  liquidation,  or  by  any 
receiver  or  other  person  succeeding 
to  the  legal  rights  of  such  bank.  Eev. 
Codes,  §  2979.  McTamany  v.  Day,  23 
Idaho  95,  128  Pac.  563. 

Illinois.  Golden  v.  Cervenka;  278 
m.  409,  116  N.  E.  273;  Queenan  v. 
Palmer,  117  111.  619,  7  N.  E.  613; 
Eames  v.  Doris,  102  111.  350;  Wincock 
V.  Turpin,  96  Dl.  135;  Culver  v.  Third 
Nat.  Bank  of  Chicago,  64  111.  528; 
Cohen  v.  Toy  Gun  Mfg.  Co.,  172  111. 
App.  330;  American  Spirits  Mfg. 
Co.  V.  Eldridge,  209  Mass.  590, 
95  N.  E.  942.  A  bill  in  equity 
may  be  maintained  by  creditors  of  an 
insolvent  bank,  in  behalf  of  them- 
selves and  other  creditors,  against  all 
the  stockholders  to  enforce  the  consti- 
tutional personal  liability  of  the 
stockholders,  to  enjoin  the  prosecu- 
tion of  suits  by  individual  creditors 
against  individual  stockholders,  to  have 
an  account  taken  of  all  the  liabilities 
of  the  bank,  to  ^tablish  the  amount  for 
which  the  various  stockholders  are  U- 
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jurisdiction  of  a  suit  by  or  on  behalf  of  all  of  the  creditors  against  all 
of  the  stockholders  under  such  circumstances  on  the  ground  of  pre- 


able,  and  to  have  the  amount  of  debts 
proved  apportioned  among  the  stock- 
holders. Golden  v.  Cervenka,  278  111. 
409,  116  N.  E.  273.  The  liability  of 
stockholders  in  manufacturing  corpo- 
rations under  Act  of  1857,  §  9,  was 
enforceable  only  in  equity.  Bounds 
V.  McCormick,  114  HI.  252,  29  N.  E. 
684;  Harper  v.  Union  Mfg.  Co.,  100 
HI.  225.  The  liability  of  a  stockhold- 
er in  a  bank  under  the  Act  of  June 
6,  1887,  cannot  be  enforced  by  a  cred- 
itor in  an  action  at  law  against  a 
stockholder.  Boor  v.  Tolman,  113  111. 
App.  322.  Under  the  Act  of  April  12, 
1872,  relating  to  corporations  for  pe- 
cuniary profit,  the  only  remedy  was 
in  equity.  Richardson  v.  Akin,  87 
111.  138.  In  Tunesma  v.  Sehuttler,  114 
111.  156,  28  N.  E.  605,  it  was  held  that 
equity  had  jurisdiction  of  a  suit  to 
enforce  a  liability  imposed  by  a  spe- 
cial charter,  where  there  were  special 
grounds  for  granting  equitable  relief, 
although  the  liability  was  also  en- 
forceable at  law. 

Kentucky.  Bank  of  United  States 
V.  Dallam,  4  Dana  574. 

Maryland.  Emmert  v.  Smith,  40 
Md.  123;  Norris  v.  Wrensehall,  34 
Md.  492;  Norris  v.  Johnson,  34  Md. 
485., 

Minnesota.  Harper  v.  Carroll,  62 
Minn.  152,  64  N.  W.  145. 

Mississippi.  Vick  v.  Lane,  Hazle- 
hurst  &  Co.,  56  Miss.  681. 

Missouri.  Perry  v.  Turner,  55  Mo. 
418;  Hodgson  v.  Cheever,  8  Mo.  App. 
318.  A  creditor  seeking  to  enforce 
the  statutory  liability  of  stockholders 
to  the  amount  unpaid  on  their  stock 
may  sue  at  law,  or  in  equity,  or  may 
proceed  by  motion  for  execution. 
These  remedies  are  concurrent.  Shields 
v.  Hobart,  172  Mo.  491,  95  Am.  St. 
Rep.  529,  72  S.  W.  669;  Steam  ^tone- 
Cutter  Co.  v.  Scott,  157  Mo.  520,  57  S. 


W.  1076;  Rood  v.  Crocus  Hill  Min. 
Co.  (Mo.  App.j,  139  S.  W.  222;  State 
V.  Goodrich,  138  Mo.  App.  283,  120 
S.  W.  646 ;  Lamont  v.  Lamont  Crys- 
talized  Egg  Co.,  109  Mo.  App.  46,  81 
S.  W.  1269. 

New  York.  Pfohl  v.  Simpson,  74 
N.  Y.  137;  Griffith  v.  Mangan,  73  N, 
Y.  611;  Mathez  v.  Neidig,  72  N.  Y. 
100;  Weeks  v.  Love,  50  N.  Y.  568 
Garrison  v.  Howe,  17  N.  T.  458;  Bo 
gardus  v.  Rosendale  Mfg.  Co.,  7  N.  Y, 
147;  Hallett  v.  Metropolitan  Messen 
ger  Co.,  69  App.  Div.  258,  74  N.  Y, 
■  Supp.  639,  modifying'  judgment  35 
Misc.  659,  72  N.  Y.  Supp.  370;  Briggs 
v.  Penniman,  8  Cow.  387,  18  Am.  Dec. 
454;  Van  Hook  v.  Whitlock,  3  Paige 
409;  Masters  v.  Rossie  Lead  Min.  Co., 
2  Sandf.  Ch.  301;  Bank  of  Poughkeep- 
sie  v.  Ibbotson,  24  Wend.  473.  See 
also  Warth  v.  Moore  Blind  Stitcher  & 
Overseamer  Co.,  146  App.  Div.  28,  130 
N.  Y.  Supp.  748,  aff'd  207  N.  Y.  673, 
100  N.  E.  1135.  A  creditor  may  sue 
either  at  law  or  in  equity  to  enforce 
the  individual  liability  imposed  upon 
stockholders  of  safe  deposit  companies 
by  §303  of  the  Bajiking  Law  (Con- 
sol.  Laws  1909,  c.  2).  Mosler  Safe  Co. 
V.  Guardian  Trust  Co.,  208  N.  Y. 
524,  101  N.  E.  786,  modifying  and 
aflE'g  judgment  153  App.  Div.  117,  138 
N.  Y.  Supp.  298.  As  to  the  remedies 
available  to  the  superintendent  of 
banks  to  enforce  the  individual  lia- 
bility of  stockholders  in  a  bank,  see 
§  4218,  supra. 

West  Virginia.  Each  creditor  is  not 
obliged  to  sue  separately  for  the 
amount  of  his  loss  but  the  liability 
may  be  enforced  in  a  creditors*  suit 
against  an  insolvent  bank,  and  the 
amounts  so  realized  distributed  with 
the  other  assets  of  the  bank.  Dunn  v. 
Bank  of  Union,  74  W.  Va.  594,  L.  R. 
A.  1915  B   168,  82  S.  E.  758;  Bene- 
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venting  a  multiplicity  of  actions  at  law.^'  But  in  other  jurisdictions 
it  is  held  that  a  court  of  equity  will  not  entertain  jurisdiction  of  a  bill 
by  several  creditors  to  enforce  the  liability  of  several  stockholders 
solely  on  the  ground  of  preventing  a  multiplicity  of  actions,  where 
each  of  the  creditors  has  a  separate  and  independent  claim  against 
each  of  the  stockholders  which  he  may  enforce  in  separate  actions  at 
law.'"  So  it  has  been  held  that  an  assessment  on  stock  for  the  full 
amount  of  the  liability  can  only  be  enforced  against  stockholders  in 
a  federal  court  in  another  state  by  separate  actions  at  law  against  each 
stockholder.  Equity  has  no  jurisdiction  of  a  single  suit  against  a  num- 
ber of  stockholders  based  on  such  an  assessment  on  the  sole  gre'und 
that  a  multitude  of  actions  at  law  will  thereby  be  avoided,  since  there 
is  no  common  relation  or  common  interest  on  the  part  of  the  de- 
fendants or  any  common  question  to  serve  as  the  basis  of  the  joinder.*^ 
Nor  can  such  a  suit  be  maintained  on  the  ground  that  it  is  ancillary 
or  auxiliary  to  the  decree  of  the  court  levying  the  assessment  and  in 
aid  of  its  enforcement,  since  such  decree  cannot  be  regarded  as  a 
judgment  against  nonresident  stockholders  who  did  not  appear  and 
were  not  served,  nor  can  the  action  to  enforce  their  liability  be  re- 
garded as  one  to  enforce  such  decree.^^ 
After  a  court  of  equity  has  acquired  jurisdiction  in  a  creditors'  suit 

dum  V.   First   Citizens'  Bank,   72  W.  eis  and  an  assignee  in  bankruptcy  of 

\'a.  124,  78  S.  E.  656.  the  corporation,  and  such  creditors  as 

Where  stockholders  in  a  foreign  eor-  had    brought    suits    at    law    against 

poration  sue  to  enjoin  its  receiver  from  stockholders,     to     collect     from     the 

prosecuting  actions  at  law  previously  stockholders    the    amounts    due    from 

commenced  by  him   against   them  to  them  under  the  statute,  and  distribute 

enforce    their    statutory   liability,   he  the  same  among  the  creditors,  and  to 

cannot    enforce    such    liability    by    a  restrain   the   prosecution    of    the   ae- 

cross-bill   in   the   injunction   suit,   but  tions  at  law. 

will   be    left    to    the   remedy   at   law  See   also   Bagley   &    Sewall    Co.   v. 

to  which  he  at  first  elected  to  resort.  Ehrlicher,  8  N.  T.  App.  Div.  581,  40 

Francis  v.  Hazlett,  192  Mass.  137,  116  N.   Y.   Supp.   922;    American   Grocery 

Am.  St.  Eep.  230,  78  N.  E.  405.  Co.  v.  Flint,  5  N.  Y.  App.  Div.  263, 

89Queenan  v.  Palmer,  117  111.  619,  39  N.  Y.  Supp.  153. 

7  N.  E.  613.  90  Miller  v.   Willett,   71   N.   J.   Eq. 

In  Pfohl  V.  Simpson,  74  N.  Y.  137,  741,  65  Atl.  981,  afC'g  70  N.  J.  Eq. 

although  the  statute  made  the  stock-  396,  62  Atl.  178. 

holders  of  a  corpoi'ation  "severally"  91  Hale  v.  Allison,  188  IT.  S.  56,  47 

liable  to  creditors,  it  was  held  that,  in  L.  Ed.  380,  afE  'g  judgment  106  Fed. 

order    to    prevent    a    multiplicity    of  258,  102  F.ed.  790. 

suits,  a  court  of  equity  had  jurisdie-  92  Hale  v.  Allison,  188  U.  S.  56,  47 

tion   of  a  suit  by  a  creditor   of  the  L.  Ed.  380,  aff'g  judgment  106  Fed. 

corporatiom  on  behalf  of  himself  and  258,  102  Fed.  790. 
other  creditors,  against  the  stookhold- 
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to  enforce  the  liability,  a  creditor  cannot  sue  a  stockholder  at  law, 
although  he  might  otherwise  have  done  so.^^ 

§  4220.  —  Bill  for  discovery.  In  a  proper  case,  unless  such  remedy 
is  excluded  by  statute,  a  creditor  may  maintain  a  bill  in  equity  for 
discovery,  for  the  purpose  of  ascertaining  the  names  of  stockholders 
subject  to  statutory  liability  for  corporate  debts,  and  the  amount  of 
their  stock,  or  he  may  include  a  prayer  for  such  relief  in  a  bill  in 
equity  for  the  purpose  of  enforcing  such  liability,  and  afterwards 
amend  by  making  the  other  stockholders  parties.®*  And  it  has  been 
held  that  a  creditor  may  maintain  such  a  hill  in  a  state  other  than  that 
of  the  corporation's  domicile,  even  though  the  liability  could  not 
be  enforced  there.®^ 

§  4221.  —  Execution  against  stockholders.  Of  course,  unless  there 
is  Some  provision  therefor  in  the  statute,  the  individual  liability  of 
stockholders  for  corporate  debts  cannot  be  enforced  by  issuing  against 
them  an  execution  on  a  judgment  against  the  corporation,  and  levying 
upon  their  individual  property.®®  In  some  jurisdictions,  however, 
such  a  remedy  is,  or  has  been,  expressly  provided  by  statute,  either  for 
the  purpose  of  enforcing  a  liability  to  the  extent  of  the  unpaid  balance 
due  on  their  stock,  or  an  additional  liability.  The  mode  of  procedure 
in  such  cases,  and  the  conditions  under  which  the  execution  may  be 
issued,  depend  upon  the  provisions  of  the  particular  statute,  which 
must  be  strictly  followed.®^ 

93  See  §  4218,  supra.  to  ccrver  up  the  identity  of  the  real 

94  Middletowu  Bank  v.  Euss,  3  Conn.  owner.     Kurtz  v.  Brown,  152  Fed.  372, 
135,  8  Am.  Dee.  164;  Poet  v.  Toledo,  11  Ann.  Cas.  576;  Brown  v.  McDon- 
C.  &  St.  L.  E.  Co.,  144  Mass.  341,  59  aid,  133  Fed.  897,  68  L.  E.  A.  462. 
Am.  Eep.  86,  11  N.  E.  540;  Bogardus  95  See  §4247  et  seq.,  infra. 

V.  Easendale  Mfg.  Co.,"  7  N.  T.  147.  96  See  Southmayd  v.  Euss,  3  Conn. 

See  also  Castleman  v.  Holmes,  4  J.  J.  52. 

Marsh.   (Ky.)   1;  Brewer  v.  Michigan  The   bankruptcy  court   has   no    au- 

Salt  Ass'n,   58  Mich.   351,  25  N.  W.  thority  to  order  that  execution  issue 

374;  Morgan  v.  New  York  &  A.  B.  Co.,  against   stockholders  for   the   amount 

10  Paige    (N.  Y.)    290,  40  Am.  Dec.  of  an  assessment,  but  such  an  assess- 

844.  ment    can    be    collected    only   by    an 

After   an  assessment   has  been   or-  action  by  the  trustee.    In  re  Eeming- 

dered  on  unpaid  stock  by  the  court  ton  Automobile  &  Motor  Co.,  153  Fed. 

upon   corporate   insolvency,  a  bill  of  '345,    modifying    judgment    139    Fed. 

discovery  may  be  maintained  by  the  766. 

receiver  against  a  broker  who  bought  97  Florida.     Knight   &  Wall  Co.  v. 

shares   for    an    undisclosed   principal,  Tampa  Sand  Lime  Brick  Co.,  55  Fla. 

and   at   the   request   of  the   principal  728,  46  So.   285;   Hood  v.  French,  37 

had  them  transferred  to  a  third  party  Fla.  117,  19  So,  165;   Coe  v.  Armofor 
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Under  some  statutes  the'  execution  is  issued  on  motion,  and  the 

Missouri.    Krst  Nat.  Bank  of  Dead- 


fertiHzel-  Works.,  237  XJ.  S.  413,  59 
L.  Ed.  1027,  rev'g  judgment  71  Pla. 
89,  71  So.  374,  63  Tla.  64,  58  So.  231. 

G-eorgia.  Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  B.  626;  Stone  v.  David- 
son, 56  Ga.  179;  Heard  v.  Sibley,  52 
Ga.  310;  Mason  v.  Force,  30  Ga.  99; 
Force  v.  Dahlonega  Tanning  &  Leath- 
er Manufacturing  Co.,  22  Ga.  86. 

Iowa.  Calumet  Paper  Co.  v.  Stotts 
Inv.  Co.,  96  Iowa  147,  59  Am.  St.  Eep. 
362,  64  N.  W.  782;  Tama  Water-Power 
Co.  v.  Hopkins,  79  Iowa  653,  44  N.  W. 
797 ;  Jackson  v.  Traer,  64  Iowa  469, 
52  Am.  Eep.  449,  20  N.  W.  764;  Sin- 
ger V.  Given,  61  Iowa  93,  15  N.  W. 
858;  Nullon  v.  Clayton,  54  Iowa  425, 
37  Am.  Eep.  213,  6  N.  W.  685;  Bay- 
liss  v.  Swift,  40  Iowa  648;  Donworth 
V.  Coolbaugh,  5  Iowa  300;  Hampson 
V.  Weare,  4  Iowa  13,  66  Am.  Dee. 
116. 

Kansas.  McClelland  v.  Cragun,  54 
Kan.  599,  38  Pao.  776;  Wells  v.  Eobb, 
43  Kan.  201,  23  Pac-  148;  Howell  v. 
Mangle^dorf,  33  Kian.  194,  5  Pac. 
759;  Chenault  v.  'Chappell,  8  Kan. 
App.  807,  57  Pac.  553 ;  Carey  Lumber 
Co.  V.  Neal,  3  Kan.  App.  399,  42  Pac. 
925;  Achenbach  v.  Pomeroy  Coal  Co., 
2  Kan.  App.  357,  42  Pao.  734;  Harri- 
son v.  Eemington  Paper  Co.,  140  Fed. 
385,  3  L.  E.  A.  (N.  S.)  954,  5  Ann. 
Cas.  314,  certiorari  denied  199  U.  S. 
607,  50  L.  Ed.  331  (mem.  dec.) ;  Cris- 
sey  v.  Morrill,  125  Fed.  878.  The 
statutory  provisions   authorizing  this 


wood,\  South  Dakota  v.  Eockefeller, 
195  Mo.  15,  93  S.  W.  761;  Wilson  v. 
St.  Louis  &  S.  F.  Ey.  Co.,  108  Mo.  588, 
32  Am.  St.  Eep.  624,  18  S.  W.  286; 
Washington  Sav.  Bank  v.  Butchers' 
&  Drovers '  Bank,  107  Mo.  133,  28  Am. 
St.  Eep.  405,  17  8.  W.  644;  Paxson 
V.  Talmage,  87  Mo.  13,  14  Mo.  App. 
585;  Marks  v.  Hardy,  86  Mo.  232; 
Hannah  v.  Moberly  Bank,  67  Mo.  678; 
Eogers  v.  Stag  Min.  Co.,  185  Mo. 
App.  659,  171  S.  W.  676;  Eood  v.  Cro- 
cus Hill  Min.  Co.  (Mo.  App.),  139  S. 
W.  222;  Bonet  Const.  Co.  v.  Central 
Amusement  Co.  (Mo.  App.),  132  S. 
W.  270;  State  v.  Goodrich,  138  Mo. 
App.  283,  120  S.  W.  646;  Stinebaker 
V.  National  Restaurant  Co.,  133  Mo. 
App.  250,  113  S.  W.  237;  Mechanics' 
Sav.  last.  V.  Potthoff,  9  Mo.  App. 
574;  Scanlan  v.  Crawshaw,  5  Mo.  App. 
337;  Schaeffer  v.  Phoenix  Brewing  Co., 
4  Mo.  App.  115;  Wilson  v.  Seligman, 
144  IJ.  S.  41,  36  L.  Ed.  338,  affi'g  36 
Fed.  154. 

BlLOde  Island.  In  re  Penniman,  11 
E.  L  333,  judgment  afE'd  103  U.  S. 
714,  26  L.  Ed.  602. 

Texas.  Texas,  G.  &  N.  E.  Co.  v. 
Berlin,  —  Tex.  Civ.  App.  — ,  165  S. 
W.  62 ;  Herf  &  Freriohs  .Chemical  Co. 
V.  Brewster,  54  Tex.  Civ.  App.  217, 
117  S.  W.  880;  Galvin  v.  McConnell, 
53  Tex.  Civ.  App.  486,  117  S.  W.  211; 
McFarland  v..  Martin  &  Moodie  (Tex. 
Civ.  App.),  86  S.  W.  639;  Thompson- 


mode  of  procedure  were  repealed  by      Houston   Elec.    Co.    v.   Dallas    Consol. 

Traction  Ey.  Co.,  54  Fed.  1001.  The 
liability  of  stockholders  in  railway 
corporations  to  the  amount  unpaid  on 
their  iStook  is  that  of  sureties,  and 
when  judgment  is  recovered  against 
the  corporation,  executiom  should  be 
directed  to  be  issued  first  against  the 
corporation,  and,  if  not  satisfied,  then 
against  the  stockholders  to  the  ex- 
tent of  any  unpaid  portion  of  their 
stock.    Texas,  G.  &  N.  E.  Co.  v.  Ber- 


Laws  1898,  c.  10.  Henley  v.  Steven- 
son, 67  Kan.  4,  72  Pac.  518;  Waller 
v.  Hamer,  65  Kan.   168,  69  Pac.  185. 

Maine.  Whitney  v.  Hammond,  44 
Me.  305;  Ohaffin  v.  Cummings,  37  Me. 
76. 

Massachusetts.  Leland  v.  Marsh, 
16  Mass.  389;  Johnson  v.  Somer- 
ville  Dyeing  &  Bleaching  Co.,  15  Gray 
216;  Sargent  v.  Webster,  13  Mete. 
497,  46  Am.  Dee.  743. 
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proceeding  thereon  is  in  effect  a  civil  action  between  the  creditor  and 
the  stockholder,®*  and  a  denial  of  the  motion  has  the  conclusive  effect 
of  a  judgment.®®  The  issuance  of  an  execution  against  a  stockholder 
under  the  Georgia  practice  is  only  a  mode  of  commencing  suit,*  in 
which  a  stockholder  who  files  an  affidavit  of  illegality  may  plead, 
amend  and  set  up  his  rights  in  full.^  In  Missouri  the  proceeding  is 
held  to  be  a  substitute  for  an  action  in  equity  to  accomplish  the  same 
end.'  In  Texas  it  is  held  that  the  proceeding  is  in  the  nature  of  a  gar- 
nishment,* and  in  that  state  a  stockholder  is  entitled  to  a  jury  trial  on 
issues  of  fact.*  In  Kansas  it  has  been  held  that  the  issuance  and  en- 
forcement of  an  execution  against  a  stockholder  under  order  of  court 
is  not  the  bringing  of  a  civil  action  within  the  meaning  of  the  statute 
of  limitations.® 


lin,  —  Tex.  Civ.  App.  — ,  165  S.  W. 
62.  , 

See  also  §  3145  et  seq.,  supra. 

98  This  was  true  under  the  Kansas 
statute.  Harrison  v.  Remington  Pa- 
per Co.,  140  Fed.  385,  3  L.  R.  A.  (N. 
S.)  954,  5  Ann.  Gas.  314,  certiorari 
■denied  199  TJ.  S.  607,  50  L.  Ed.  331 
(mem.  dec). 

In  Wheeler  v.  Chenault,  63  Kan. 
r^&,  66  Pae  1010,  it  was  held-  that 
the  issuance  of  such  an  execution 
Tvas  not  the  bringing  of  a  civil  action 
within  the  meaning  of  the  statute  of 
limitations.  But  in  Crissey  v.  Mor- 
rill, 125  Ped.  878,  which  also  involved 
the  Kansas  statute,  the  court  held  to 
the  contrary. 

99  Harrison  v.  Remington  Paper  Co., 
140  Fed.  385,  3  L.  E.  A.  (N.  S.)  954, 
5  Ann.  Cas.  314,  certiorari  denied  199 
V.  S.  607,  50  L.  Ed.  331  (mem.  dec). 

1  Heard  v.  Sibley,  52  Ga.  310.  See 
also  Wheatley  v.  Glover,  125  6a.  710, 
54  S.  E.  626. 

2  Heard  v.  Sibley,  52  Ga.  310.  See 
also  Wheatley  v.  Glover,  125  Ga.  710, 
54  S.  B.  626. 

3  Erskine  v.  Lowenstein,  82  Mo. 
301;  Rood  v.  Crocus  Hill  Min.  Co. 
(Mo.  App.),  139  S.  W.  222;  Bonet 
Const.  Co.  V.  Central  Amusement  Co. 
(Mo.  App.),  132  S.  W.  270. 

The  statute  contemplates  a  hearing 


and  determination  of  the  motion  by 
the  court,  without  a  jury,  and  the 
trial  is  practically  as  in  a  suit  in 
equity.  Bonet  Const.  Co.  v.  Central 
Amusement  Co.  (Mo.  App.),  132  S. 
W.  270. 

Thai  defendant  cannot  demand  a 
jury  trial  as  a  matter  of  right.  Schaef- 
fer  V.  Phoenix  Brewing  Co.,  4  Mo. 
App.  115. 

On  appeal  the  case  is  subject  to  re- 
view in  the  same  manner,  as  causes 
in  equity.  The  appellate  court  is  not 
bound  by  the  findings  of  the  chancel- 
lor. Bonet  Canst.  Co.  v.  Central  Amuse- 
ment Co.  (Mo.  App.>,  132  S.  W.  270. 

The  court  of  appeals  is  not  bound 
by  the  findings  of  the  lower  court,  but 
may  examine  the  evidence.  Rood  v. 
Crocus  Hill  Min.  Co.  (Mo.  App.),  139 
S.  W.  222. 

Compare  Wilson  v.  St.  Louis  &  S.  P. 
R.  Co.,  108  Mo.  588,  32  Am.  St.  Rep. 
624,  18  S.  W.  2S6. 

4McParland  v.  Martin  &  Moodie 
(Tex.  Civ.  App.),  86  S.  W.  639. 

B  The  ownership  of  s^tock,  determin- 
ing liability,  may  be  determined  by 
jury  trial  where  facts  are  in  dispute. 
McParland  v.  Martin  &  Moodie  (Tex. 
Civ.  App.),  86  S.  W.  639. 

6  Wheeler  v.  Chenault,  63  Kan.  730, 
66  Pac  1010. 
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A  stockholder  "is  entitled  to  leigal  notice  and  trial  of  tHe  issue 
whether  he  is  a  stockholder  before  he  can  be  charged  with  personal 
liability  as  such. ' ' '  And  a  statute  which  does  not  require  any 
preliminary  steps  to  be  taken  or  any  notice  to  be  given  to  him  before 
an  execution  is  issued  against  him  after  an  execution  against  the 
corporation  has  been  returned  nulla  bona,  violates  the  due  process 
of  law  provision  of  the  Fourteenth  Amendment  to  the  Federal  Con- 
stitution.* As  in  other  cases,  "the  notice  must  'be  personally  served 
upon  the  defendant  within  the  territorial  jurisdiction  of  the  court 
by  whose  order  or  judgment  his  personal  liability  is  to  be  ascertained 
and  fixed,  unless  he  has  agreed,  in  advance  to  accept,  or  does  in  fact 
accept,  some  other  form  of  service  as  sufficient."  ' 

The  stockholder  is  not  bound  as  to  any  of  his  personal  rights  by  the 
judgment  against  the  corporation  any  more  than  he  would  have  been 
had  the  creditor  proceeded  to  enforce  his  liability  by  suit.^" 

In  some  jurisdictions  there  have  been  statutes  authorizing  execution 
against  the  person  of  a  stockholder  on  a  judgment  against  the 
corporation.^^ 

whom  execution  issued  learned  of  it 
before  his  property  was  sold  or  his 
possession  disturbed,  since  extra-offi- 
cial or  casual  notice,  or  a  hearing 
granted  as  a  matter  of  favor  or  dis- 
cretion, cannot  be  deemed  a  substan- 
tial substitute  for  the  due  process  of 
law  required  by  the  constitution.  It 
also  held  that  the  writ  of  execution 
could  not  of  itself  be  treated  as  equiv- 
alent to  a  writ  orf  attachment,  estab- 
lishing a  lien  on  the  stockholder's 
property,  but  going  no  further  until 
an  opportunity  was  given  him  to  show 
cause  why  that  property  should  not 
be  applied  to  the  payment  of  the 
corporation's   debt. 

9  Wilson  V.  Seligman,  144'  U.  S.  41, 
36  L.  Ed.  338,  afE'g  36  Fed.  154. 

Personal  service  upon  a  nonresident 
stockholder  in  the  si  ate  where  he  re- 
sides is  insufficient.  "Wilson  v.  Selig- 
man, 144  XJ.  S.  41,  36  Fed.  338,  aS'g 
36  Fed.  154;  Wilson  v.  St.  Louis  &  S. 
F.  E.  Co.,  108  Mo.  588,  32  Am.  St. 
Hep.  624,  18  S.  W.  286. 

10  See  §  4236,  infra. 

11  Nichols  V.  Thomas,  4  Mass.  232; 
Richmond  v.  Willis,  13  Gray  (Mass.) 


7  This  is  true  both  under  the  stat- 
vite  of  Missouri  and  upon  fundamen- 
tal principles  of  jurisprudence.  Wil- 
son V.  Seligman,  144  TJ.  S.  41,  36  L. 
Ed.  338,  aff'g  36  Fed.  154;  Wilson  v. 
St.  Louis  &  S.  F.  B.  Co.,  108  Mo. 
588,  32  Am.  St.  Rep.  624,  18  S.  W. 
286. 

See  also  §  3148,  supra,  and  cases 
there  cited. 

8  The  provisions  of  the  Florida  stat- 
ute, as  construed  by  the  Florida  Su- 
preme Court,  to  this  effect,  were  held 
to  be  unconstitutional  on  this  ground. 
Coe  V.  Armour  Fertilizer  Works,  237 
U.  S.  413,  59  L.  Ed.  1027,  rev'g  71 
5'la.  89,  71  So.  374,  63  Fla.  64,  58  So. 
231.  In  this  ease  the  court  further 
held  that  the  fact  that,  under  the 
prorvisions  of  the  statute  relating  to 
executions,  the  stockholder  might 
have  a  hearing  on  pertinent  issues  of 
fact  after  the  issuance  of  execution 
and  before  interference  with  his  po.s- 
session  or  his  property  right,  by  fil- 
ing an  affidavit  orf  illegality,  or  by  a 
motion  for,  a  stay,  was  immaterial; 
an  d  that  it  was  also  immaterial  that 
the     particular     stockholder     against 
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When  the  statute  making  stockholders  individually  liable  for  corpo- 
rate debts  prescribes  the  remedy  by  issue  of  execution  against  stock- 
holders upon  a  judgment  against  the  corporation,  and  no  other 
remedy,  the  particular  remedy  is  exclusive,^^  and  all  the  requirements 
of  the  statute  as  to  the  mode  and  conditions  of  issuing  the  execution 
must  be  complied  with.  If  they  are  such  that  they  cannot  be  com- 
plied with  in  order  to  enforce  the  liability  in  any  particular  case,  then 
the  liability  cannot  be  enforced  in  such  case.^^  This  subject  has  been 
considered  more  at  length  in  a  previous  chapter.^* 

An  execution  cannot  issue  against  a  stockholder  on  a  judgment 
which  has  become  dormant.^^ 

The  necessity  for  a  call  or  assessment  where  the  liability  is  for  a 
balance  due  on  a  subscription  payable  on  call  has  been  considered  in 
a  previous  section.^® 

§4222.  — Attachment,  gjarnishment.  Where  the  liability  is  con- 
tractual,^'' the  property  of  stockholders  may  be  reached  by  attachment 
or  garnishment  in  cases  where  the  statutory  requisites  to  such  a  pro- 
ceeding exist.^*  And  creditors  may  resort  to  attachment  even  where 
they  sue  in  equity  in  those  jurisdictions  in  which  the  distinction 


182;  In  re  Pennimaai,  11  R.  I.  333, 
judgment  aff'd  103  U.  S.  714,  26  L. 
Ed.  602. 

The  present  statute  of  Rhode  Island 
expressly  provides  that  no  person 
shall  be  imprisoned  upon  an  execution 
issued  upon  a  judgment  against  a  cor- 
poration of  which  such  person  is  or 
was  a  stockholder.  Gen.  Laws  1909,  c. 
214,  §22;  Penniman's  Case,  103  TJ. 
S.  714,  26  L.  Ed.  602,  aff'g  11  R.  I. 
333. 

12  See   §4217,  supra. 

13  Aehenbach  v.  Pomeroy  Coal  Co., 
2  Kan.  App.  357,  42  Pac.  734;  Child 
V.  Coffin,  17  Mass.  64;  Dane  v.  Dane' 
Mfg.  Co.,  14  Gray  (Mass.)  488;  Rip- 
ley V.  Sampson,  10  Pick.  (Mass.)  370 ; 
Cummings  v.  Wright,  11  Mo.  App. 
348.     And   see   §  4217,  supra. 

14  See    §  3145   et   seq.,   supra. 

15  Chenault  v.  Chappell,  8  Kan.  App. 
807,  57  Pac.  553. 

16  See  §  4118,  supra. 

17  See  §  4176,  supra. 

18  Kennedy  v,  California  Sav,  Bank, 


97  Cal.  93,  33  Am.  St.  Rep.  163,  31  Pae. 
846;  Adams  v.  Clark,  36  Colo.  65,  10 
Ann.  Cas.  774,  85  Pac.  642;  Toll  v. 
Cobbey,  22  Colo.  App.  244,  124  Pac. 
357;  Hanson  v.  Davidson,  73  Minn. 
454,  76  N.  W.  254.  See  also  §  3145  et 
seq.,  supr^. 

In  Texas  an  assessment  on  bank 
stock  by  the  commissioner  of  banking 
creates  a  debt  certain  in  amount,  and 
the  commissioner  may  proceed  by  at- 
tachment in  a  proper  case  in  an  ac- 
tion to  enforce  such  an  assessment. 
Stringf ellow  v.  Patterson,  —  Tex.  Giv. 
App.  — ,  192  S.  "W.  555. 

An  action  to  enforce  the  liability 
of  a  stockholder  of  a  California  cor- 
poration on  notes  given  by  the  corpo- 
ration and  secured  by  a  mortgage  is . 
so  far  based  on  the  notes  that  at- 
tachment will  not  lie,  in  view  of  tho 
fact  that  the  statutes  of  that/  state 
do  not  permit  attachment  in  an  ac- 
tion on  a  contract  securei  by  a  mort- 
gage. Foreign  Mines  Development 
Co.,  Ltd.  V.  Boyes,  180  Fed.  594. 
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between  actions  at  law  and  suits  in  equity  has  been  abolished,  and  the 
same  court  is  authorized  to  administer  legal  or  equitable  relief,  or 
both.19 

Where  the  statute  requires  the  writ  of  attachment  to  state  the 
amount  of  the  plaintiff's  demand  in  conformity  with  the  complaint, 
and  the  action  is  brought  against  several  stockholders,  the  writ  must 
conform  to  the  complaint  and  direct  the  attachmeiit  of  so  much  of 
the  property  of  the  respective  defendants  as  will  secure  the  amount 
alleged  to  be  due  from  eaeh.^" 

§  4223.  —  Assessment  by  court.  In  some  jurisdictions  the  liability 
is  enforced  by  means  of  a  pro  rata  assessment  levied  by  the  court  ^^ 
in  sequestration  proceedings  or  a  creditor 's  suit,  which  is  collected  by 
a  receiver  or  assignee  for  creditors  or  by  the  creditors  themselves 
by  suits  brought  for  that  purpose  against  such  of  the  stockholders 


19  Adams  v.  Clark,  36  Colo.  65,  10 
Ann.  C.as.  774,  85  Pae.  642;  Toll  v. 
Cobbey,  22  Colo.  App.  244,  124  Pac. 
357. 

20  The  attachment  will  be  dis- 
charged at  tbe  instance  of  a  defend- 
ant where  the  amount  due  from  each 
ia  not  stated,  although  no  more  of  his 
property  was  attached  than  was  guf- 
fieient  to  satisfy  the  demand  against 
him.  Kennedy  v.  California  Sav. 
Bank,  97  Cal.  93,  33  Am.  St.  Kep.  163, 
31  Pae.  846. 

21  Oolorado.  The  double  liability  of 
stockholders  in  banks  is  enforced  in 
a  suit  in  equity  for  the  benefit  of  all 
of  the  creditors,  in  which  the  court 
determines  the  amount  of  the  liability 
of  each  stockholder,  and  renders  judg- 
ment therefor  against  such  stockhold- 
ers as  are  personally  served  or  ap- 
pear. The  amount  found  due  from 
nonresident  stockholders  is  collected 
by  suits  for  that  purpose  instituted  by 
the  creditors,  or  by  certain  creditors 
appointed  by  the  court  to  represent  all 
of  them,  There  is  no  remedy  specifi- 
cally prescribed  by  the  statute.  Kipp 
V.  Miller,  47  Colo.  598,  135  Am.  St. 
Eep.  236,  108  Pac.  164;  Miller  v.  Lane, 


3  60  Cal.  90,  116  Pac.  58;  Miller  v. 
Spaulding,  107  Me.  264,  78  Atl.  358; 
Abbott  V.  Goodall,  100  Me.  231,  60 
Atl.  1030;  Clark  v.  Knowles,  187  Mass. 
35,  105  Am.  St.  Kep.  376,  2  Ann.  Gas. 
26,  72  N.  E.  352;  Miller  v.  Connor, 
177  Mo.  App.  630,  160  S.  W.  582; 
Bates  V.  Day,  198  Pa.  513,  82  Am.  Eep. 
811,  48  Atl.  407;  Miller  v.  Smith,  26 
B.  I.  146,  66  L.  E.  A.  473,  106  Am.  St. 
Rep.  699,  58  Atl.  634.  See  also  Adams 
V.  Clark,  36  Colo.  65,  10  Ann.  Cas.  774, 
85  Pac.  642;  Zang  v.  Wyant,  25  Colo. 
551,  71  Am.  St.  Eep.  145,  56  Pac. 
565;  Miller  v.  Willett,  71  N.  J.  Eq. 
741,  65  Atl.  981,  aff'g  70  N.  J.  Eq. 
396,  62  Atl.  178. 

Delaware.  The  statutory  liability 
of  stockholders  for  the  amount  of 
their  unpaid  subscriptions  may  be  en- 
forced by  an  assessment  levied  by  the 
court  on  the  application  of  a  receiver 
appointed  in  a  creditor.s'  suit,  al- 
though the  statute  does  not  specifical- 
ly provide  for  suiih  a  remedy.  John 
W.  Cooney  Co.  v.  Arlington  Hotel  Co., 
101  Atl.  879. 

Iowa.  An  assessment  in  a  receiver- 
ship proceeding  ^s  the  proper  method 
of  enforcing  the.  liability  of  tha  stock- 
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as   do  not  pay   voluntarily.     The 

holders  of  an  insolvent  state '  bank. 
Elson  V.  Wright,  134  Iowa  634,  112  • 
N.  W.  105;  State  v.  Union  Stoek 
Yards  State  Bank,  103  Iowa  549,  70 
N.  W.  752,  72  N.  W.  1076 ;  Tompking 
V.  Blakey,  70  N.  H.-  584,  49  Atl.  111. 
See  also  Sioux  City  Stock  Yards  Co.  v. 
Tribourg,  12i  Iowa  230,  96  N.  W.  747. 

Maryland.  A  court  of  equity  ad- 
ministering the  assets  of  an  insolvent 
bank  may,  on  petition  of  the  receiver, 
make  aij  order  assessing  the  stockhold- 
ers and  directing  the  receiver  to  en- 
force the  same.  Mister  v.  Thomas,  122 
Md.  445,  89  Atl.  844. 

Micliigan.  The  liability  of  stock-' 
holders  of  banks  to  depositors  may  be 
enforced  by  means  of  an  assessment 
to  be  collected  by  the  receiver.  The 
circuit  court  is  placed  in  the  position 
occupied  by  the  comptroller  of  the  cur- 
rency under  the  National  Banking  Act, 
and  has  jurisdiction  to  determine  the 
necessity  for  an  assessment  and  the 
amount  thereof,  and  this  may  be  done 
by  an  ex  parte  order.  Poster  v.  Row, 
120  Mich.  1,  77  Am.  St.  Eep.  565,  79 
N.  W.  696.  See  also  Citizens'  Sav. 
Bank  v.  Person,  98  Mich.  173,  57  N. 
AV.  121. 

Minnesota.  It  is  provided  by  Laws 
1S99,  c.  272,  that  when  a  receiver  has 
been  appointed  for  a  corporation  or 
it  has.  made  an  assignment  for  the 
benefit  of  creditors,  the  court  ghall, 
upon  application  of  the  receiver  or 
assignee,  or  any  creditor  who  has  filed 
his  claim,  and  after  notice  and  hear- 
ing, and  upon  determining  that  the  or- 
dinary assets  of  the  corporation  will 
not  be  sufficient  to  pay  its  debts  and 
the  expenses  of  the  assignment  or  re- 
ceivership, levy  a  ratable  assessment 
upon  all  I  parties  liable  as  stockholders 
for  such  an  amount  as  the  court  may 
in  its  discretion  deem  proper,  and  di- 
rect the'  same  to  be  paid  to  the  as- 
signee '  or  receiver.  .The  act  further 
provides  for  an  order  to  tjie  assignee 


levying   of  such  an   assessment 

or  receiver  to  collect  the  amount  so 
assessed,  unless  it  is  paid  voluntarily, 
and  in  default  of  payment  the  receiver 
is  to  bring  suit.  Pinch,  Van  Slyck  & 
McConville  v.  Vanasek,  132  Minn.  9, 
155  N.  W.  754;  Way  v.  Barney,  116 
Minn.  285,  38  L.  R.  A.  (N.  S.)  648, 
Ann.  Cas.  1913  A  719,  133  N.  W.  801; 
London  &  Northwestern  American 
Mortg.  Co.  V.  St.  Paul  Park  Improve- 
ment Co.,  84  Minn.  144,  86  N.  W.  872; 
Straw  &  Ellsworth  Mfg.  Co.  v.  L.  D. 
Kilbourne  Boot  &  Shoe  Co.,  80  Minn. 
125,  83  N.  W.  36;  Selig  v.  Hamilton, 
234  U.  S.  652,  58  L.  Ed.  1518,  Ann. 
Cas.  1917  A  104 ;  Converse  v.  Hamilton, 
224  U.  S.  243,  56  L.  Ed.  749,  Ann.  Cas. 
1913  D  1292,  rev'g  judgment  136  Wis. 
589,  118  N.  W.  190;  Converse  v.  .^tna 
Nat.  Bank,  212  IJ.  S.  567,  53  L.  Ed. 
654  (mem.  dec),  rev'g  judgment  79 
Conn.  163,  7  Ann.  Cas.  75,  64  Atl.  341, 
79  Conn.  603,  65  Atl.  1064;  Bernheimer 
V.  Converse,  206  XT.  S.  516,  51  L.  Ed. 
1163;  Hamilton  v.  Titus,  185  Ped.  140; 
Hamilton  v.  Simon,  178  Fed.  130 ;  Con- 
verse V.  Ayer,  197  Mass^  443,  84  N. 
E.  98.  Gen.  St.  1894,  c.  76,  provided 
a  similar  remedy.  Hansom  v.  Davi- 
son, 73  Minn.  454,  76  N.  W.  254;  Hale 
V.  Hardon,  95  Fed.  747,  rev'g  judg- 
ment 89  Fed.  283.  Former  stockhold- 
ers may  be  assessed  under  this  provi- 
sion in  respect  to  debts  antedating  the 
transfers  of  their  shares.  Selig  v. 
Hamilton,  234  U.  S.  652,  58  L.  Ed. 
1518,  Ann.  Cas.  1917  A  104.  The  stat- 
ute provides  for  notice  to  creditors  by 
publication.  Hale  v.  Calder,  113  Fed. 
670.  Common-law  proof  of  service  of 
notice  of  hearing  is  not  necessary  in 
an  action  by  the  receiver  to  recover 
the  assessment.  The  stockholders  are 
bound  by  the  order  levying  the  assess- 
ment without  personal  service,  and  are 
represented  by  the  corporation,  and 
hence  are  bound  by  the  roll  and  its 
recitals,  and  hence  proof  of  service  by 
af&davit  filed  in  the  parent  suit  is  suf- 
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is  but  preliminary  to  and  the  foundation  for  the  suits  subsequent- 

The  usual  and  better  practice  is  to 
have  aji  assessment  upon  the  stoek- 
hcrlders  made  by  the  court  upon  an 
ascertainment  from  the  report  of  the 
receiver,  and  notice  issued  to  each 
stockholder  to  show  cause  why  such  an 
assessment  should  not  be  enforced. 
Smathers  v.  Western  Carolina  Bank, 
135  N.  C.  410,  47  S.  E.  893. 
,  OMo.  Under  ^ct  April  16,  1900, 
46  Ohio  Laws,  p.  359,  Page  &  Adams 
Ann.  Gen.  Code,  §§8690-8697,  the  li- 
ability is  enforced  by  means  of  an  as- 
sessment in  a  creditors'  suit  and  the 
court  is  authorized  to  appoint  a  receiver 
to  collect  the  amounts  found  due  from 
the  stockholders.  Zieverink  v.  Kemper, 
50  Ohio  St.  208,  34  N.  E.  250;  Marri- 
ott V.  Columbus,  S.  &  H.  E.  Co.,  16 
Ohio  Dec.  (N.  P.)  135;  Irvine  v, 
Baker,  225  Ped.  834 ;  Blackburn  v.  Ir 
vine,  205  Fed.  217,  aff'g  198  Fed.  360 
Irvine  v.  Elliott,  203  Fed.  82;  Irvine 
V.  Putnam,  167  Fed.  174;  Burr  v. 
Smith,  113  Fed.  858;  Middletown  Nat 
Bank.  v.  Toledo,  A.  A.  &  N.  M.  By 
Co.,  113  Fed.  587,  127  Fed.  85,  197  U 
S.  394,  49  L.  Ed.  803;  Pfaff  v.  Gruen 
92  Mo.  App.  560,  69  S.  W.  405;  Ship 
man  v.  Treadwell,  208  N.  Y.  404,  10: 
N.  E.  634,  aff'g  150  N.  Y.  App.  Div 
57,  133  N.  Y.  Supp.  970,  rehearing  de- 
nied 209  N.  Y.  545,  102  N.  E.  1113.  See 
also  Baltimore  &  0.  E.  Co.  v.  Smith, 
54  Ohio  St.  562,  44  N.  E.  240,  afC'g  4 
Ohio  Cir.  Bee.  356;  Id.  48  Ohio  St.  219, 
31  N.  E.  743.  The  third  section  of 
the  act  provides  that,  the  act  shall  ap- 
ply to  pending  actions.  Irvine  v.  Ba- 
ker, 225  Fed.  834;  Blackburn  v.  Ir; 
vine,  205  Fed.  217,  aff'g  198  Fed.  360; 
Irvine  v.  Elliott,  203  Fed.  82. 

Washington.  In  the  absence  of  any 
statutory  provision  as  to  the  method 
(rf  enforcing  the  double  liability  of 
stockholders  in  banks,  it  is  held  that 
it  can  only  be  enforced  by  a  receiver 
after  an  accounting  of  the  assets  and 
liabilities  of  the  bank  has  been  had 


ficient.  Hamilton  v.  Simon,  178  Fed. 
130.  Notice  of  the  assessment  after 
it  is  made  is  not  required,  and  no  de- 
mand is  necessary  to  enable  the  re- 
ceiver to  sue.  Hamilton  v.  Simon,  178 
Fed.  130. 

Nebraska.  Before  the  individual 
liability  imposed  upon  stockholders  in 
banks  by  the  Nebraska  Constitution 
can  be  enforced,  the  amount  of  the 
corporation 's  assets  and  liabilities,  and 
the  amount  necessary  to  be  paid  by 
each  stockholder,  must  be  judicially 
ascertained,  and  an  assessment  levied 
on  the  stock.  Goss  v.  Carter,  156  Fed. 
746;  Francis  v.  Hazlett,  192  Mass.  137, 
116  Am.  St.  Eep.  230,  78  N.  E.  405; 
German  Nat.  Bank  of  Lincoln  v.  Far- 
mers'  &  Merchants'  Bank,  54  Neb. 
593,  74  N.  "W.  1086.  See  also  Hamil- 
ton Nat.  Bank  v.  American  Loan  & 
Trust  Cta.;,72  Neb, 81, 100  N.W.  202;  Id. 
66  Neb.  67,  92  N.  "W.  189,  190;  Hast- 
ings V.  Barnd,  55  Neb.  93,  75  N.  W.  49; 
State  V.  German  Sav.  Bank,  50  Neb. 
734,  70  N.  W.  221;  Farmers'  Loan  & 
Trust  Co.  V.  Funk,  49  Neb.  353,  68  N. 
W.  520.  A  judicial  ascertainment  of 
the  corporate  debts  must  be  had  be- 
fore an  action  by  the  receiver  to  en- 
force the  constitutional  liability  of  the ' 
stockholders  of  an  insolvent  bank  may 
be  maintained.  This  ascertainment 
may  be  had  in  the  action  in  which  the 
receiver  is  appointed  by  the  presenta- 
tion and  allowance  of  claims,  provided 
the  petition  is  guffioient  and  the  o-rder 
appointing  the  receiver  contemplates 
such  a  course,  and  provided  the  bank 
is  personally  served  with  summons  in 
such  action  or  appears,  but  not  other- 
wise. Holeomb  v.  Tierney,  79  Neb. 
660,  113  N.  "W.  204. 

Nrorth  Carolina.  The  liability  of  the 
stockholders  in  an  insolvent  bank  for 
■which  a  receiver  hais  been  appointed 
should  be  enforced  by  the  receiver  in 
the  original  action  or  creditors'  bill 
in  which  the  receiver  was  appointed. 
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ly  to  be  brought  for  its  collection,*^  j^j^^j  under  some  statutes,  at 
least,  the  proceedings  are  summary  and  informal  in  character.*' 
The  corporation  represents  the  stockholders,  and  they  need  not  be 
made  parties  or  notified  of  the  proceedings  in  order  to  be  bound  by 
the  assessment  unless  the  statute  so  provides.**  Some  statutes,  how- 
ever, require  personal  service  on  resident  stockholders  and  notice  by 
publication  to  nonresident  stockholders.*^ 

Generally  if  a  stockholder  is  served  or  appears,  the  assessment,  as 
to  him,  may  not  only  be  declared,  but  enforced  in  the  parent  suit.*® 


and  an  assessment  has  been  levied 
against  the  stockholders  by  the  court 
or  the  receiver  under  its  direction. 
The  order  levying  the  assessment  is 
a  final  order  in  a  special  proceed- 
ing and  hence  is  appealable.  Stock- 
holders served  with  notice  of  the  hear- 
ing and  who  appeared  and  contested 
the  proceeding  are  entitled  to  appeal. 
Since  the  proceeding  is  an  equitable 
one,  an  appeal  lies  regardless  of  the 
amount  involved.  Bennett  v.  Thorne, 
36  "Wash.  253,  68  L.  E.  A.  113,  78  Pac. 
936;  Shuey  v.  Adair,  24  Wash.  378,  64 
Pac.  53ff.  See  also  Dunlap  v.  Eaueh, 
24  Wash.  620,  "64  Pac.  807;  Watterson 
v.  Masterson,  15  Wash.  511,  46  Pac. 
1041;  Wilson  v.  Book,  13  Wash.  676, 
43  Pac.  939;  Howarth  v.  Ellwanger, 
Se  Fed.  54;  Sheafe  v.  Larimer,  79  Fed. 
921;  Howarth  v.  Lombard,  175  Mass. 
570,  49  L.  E.  A.  301,  56  N.  E.  888; 
King  V.  Cochran,  76  Vt.  141,  104  Am. 
St.  Eep.  922,  56  Atl.  667.  The  pro- 
ceeding to  assess  the  stockholders  is 
an  equitable  one.  Bennett  v.  Thorne, 
36  Wash.  253,  68  L.  E.  A.  113,  78  Pac. 
936. 

See  also  §  4237,  infra,  and  the  eases 
there  cited. 

22  Finch,  "Van  Slyck  &  McConville 
V.  Vanasek,  132  Minn.  9,  155  N.  W. 
754. 

The  action  to  collect  the  assessment 
"is  a  secondary  proceeding  based 
upon  a  previous  action  in  which  the 
character  of  the  corporation  and  the 
assessibility  of  its  stock  have  been  ju- 


dicially determined."    Neff  v.  Lamm, 
99  Minn.  115,  108  N.  W.  849. 

23  The  proceedings  for  levying  an 
assessment  under  the  Minnesota  stat- 
ute are  nummary  and  informal,  and  are 
not  controlled  by  all  the  forms  of  or- 
dinary judicial  procedure.  There  are 
no  formal  pleadings,  and  the  stock- 
holders are  not  entitled  to  a  jury  trial 
of  the  questions  involving  the  author- 
ity of  the  court  to  order  the  assess- 
ment. Finch,  Van  Slyck  &  McCon- 
ville V.  Vanasek,  132  Minn.  9,  155  N. 
W.  754. 

The  court  is  not  required  to  make 
findings  of  fact  upon  which  to  base 
the  order  of  assessment.  Straw  & 
Ellsworth  Mfg.  Co.  v.  L.  D.  Kilbourne 
Boot  &  Shoe  Co.,  80  Minn.  125,  83  N. 
W.  36. 

24  See  §  4237,  infra. 

25  The  Ohio  statute  contains  such 
a  requirement.  Irvine  v.  Baker, 
225  Fed.  834;  Mottinger  v.  Hen- 
dricks, 208  Fed.  824;  Blackburn  v. 
Irvine,  205  Fed.  217,  aff'g  198  Fed. 
360;  Irvine  v.  Elliott,  203  Fed.  82. 
See  also  Burr  v.  Smith,  113  Fed.  858. 

26  Irvine  v.  Baker,  225  Fed.  834; 
Mottinger  v.  Hendricks,  208  Fed. 
824;  Blackburn  v.  Irvine,  205  Fed.  217, 
afe'g  198  Fed.  360;  Irvine  v.  EUiott, 
203  Fed.  82.  See  also  Burr  v.  Smith, 
113  Fed.  858;  Baltimore  &  O.  E.  Co. 
V.  Smith,  54  Ohio  St.  562,  44  N.  E. 
240,  aff'g  4  Ohio  Cir.  Dec.  356;  Id. 
48  Ohio  St.  219,  31  N.  E.  743. 

If  property  belonging  to  such  stock- 
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But  as  against  stockholders  who  are  not  personally  served  and  do 
not  appear,  the  assessment  can  only  be  enforced  by  means  of  ancillary 
suits  brought  against  them  by  the  receiver,^''  in  which  the  stockholders 
may  present  all  matters  available  to  them  in  defense.^^ 

In  determining  the  amount  of  the  assessment  the  court  is  generally 
required  to  take  into  consideration  the  probable  indebtedness,  the 
probable  expense  of  the  receivership,  and  the  probable  solvency  or 
insolvency  of  the  stockholders,^'  and  generally  may  hear  Eirid  consider 
such  evidence,  by  affidavit  or  otherwise,  as  is  pertinent  to  those  ques- 
tions.^"   An  appellate  court  will  interfere  with  an  assessment  only 


holder  is  found  within  the  jurisdiction 
of  the  court,  either  before  or  after 
judgment  in  the  original  action,  it 
may  be  attached  or  sequestered  in 
the  original  action,  and  a  separate  ac- 
tion against  him  to  reach  it  is  neither 
necessary  nor  proper.  Hanson  v.  Davi- 
son, 73  Minn.  454,  76  N.  W.  254. 

27  Irvine  v.  Baker,  225  Fed.  834; 
Blackburn  v.  Irvine,  205  Fed.  217, 
aff'g  198  Fed.  360. 

If  a  stockholder's  liability  is  not 
enforced  in  the  original  action  because 
the  court  had  no  jurisdiction  of  him 
or  his  property,  or  for  other  cause,  an 
ancillary  action  may  be  maintained 
against  him  for  that  purpose  by  the 
receiver.  Hanson  v.  Davison,  73  Minn. 
454,  76  N.  W.  254. 

28  See  §  4237,  infra. 

29  Minnesota  Gen.  St.  1918,  §  6646, 
provides  that  the  court  shall  receive 
and  consider  such  evidence  by  afS.davit 
or  otherwise  as  may  be  presented  upon 
the  following  points:  (1)  The  nature 
and  probable  extent  of  the  indebted- 
ness of  the  corporation ;  (2)  the  prob- 
able expense  of  the  receivership;  (3) 
the  probable  amount  of  available  as- 
sets; and  (4)  the  persons  liable  as 
stockholders,  the  nature  and  extent  of 
their  liability,  and  their  probable  sol- 
vency or  responsibility,  and  thereupon 
determine  the  propriety  and  necessity 
of  the  proposed  assessment.  Finch, 
Van  Slyck  &  MeConville  v.  Vanasek, 
132  Minn,  9,  155  N.  W.  754;  London  & 


Northwestern  American  Mortg.  Co.  v. 
St.  Paul  Park  Improvement  Co.,  84 
Minn.  144,  86  N.  W.  872. 

There  can  be  but  one  assessment. 
Marriott  v.  Columbus,  S.  &  H.  E.  Co., 
16  Ohio  Dec.  (N.  P.)   135. 

The  court  must  determine  the  differ- 
ence between  the  liability  of  the  cor- 
poration and  the  value  of  its  assets, 
and  hence  must  necessarily  determine 
the  validity  and  amount  of  the  respec- 
tive claims  of  the  creditors.  It  is 
within  the  discretion  of  the  court  to 
find  the  amount  of  the  deficiency  be- 
fore the  actual  application  of  the  as- 
sets to  the  payment  of  the  claims  of 
creditors.  Shuey  v.  Adair,  24  Wash. 
378,  64  Pac.  536. 

30  See  Bennett  v.  Thome,  36  Wash. 
253,  68  L.  R.  A.  113,  78  Pac.  936. 

Minnesota  Gen.  St.  1913,  §  6646,  pro- 
vides that  the  court  shall  receive  and 
consider  such  evidence  by  affidavit  or 
otherwise  as  may  be  presented.  Finch, 
Van  Slyck  &  MeConville  v.  Vanasek, 
132  Minn.  9,  155  N.  W.  754. 

This  provision  does  not  compel  the 
court  to  receive  anything  but  compe- 
tent evidence,  and  does  not  deprive 
an  interested  party  of  any  rights  he 
may  have  to  insist  that  proper  and 
sufficient  proof  be  made  as  to  the  mat- 
ters involved.  Straw  &  Ellsworth  Mfg. 
Co.  V.  L.  D.  Kilbourne  Boot  &  Shoe 
Co.,  80  Minn.  125,  83  N.  W.  36. 

This  provision  deals  with  a  rule  of 
evidence,  and  the  fact  that  it  author- 
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in  those  cases  in  which  it  is  palpably  beyond  all  reasonable  necessity.'* 
When  the  assessment  is  paid,  the  money  is  applied  under  the  order 
of  the  court  to  the  payment  oi:  the  debts  of  the  corporation  and  the 
expenses  of  the  proceeding,'®  and  any  surplus  remaining  is  returned 
to  the  stockholders.'' 

In  some  jurisdictions  it  is»  held  that  where  the  liability  is  enforced 
in  a  creditor's  suit  fto  the  benefit  of  the  plaintiff  and  all  other  cred- 
itors who  may  come  in,  the  proper  practice  is  to  enter  judgment 
against  all  the  stockholders  for  the  full  amount  of  their  liability,  and 
then  to  make  such  assessments  from  time, to  time  as  may  be  found  to 
be  necessary."* 

§4224.  — Assessment  by  public  oflBcer.     The  statutory  liability 
of  stockholders  of  national  banks  is  enforced  by  means  of  an  assess- 
ment levied  by  the  comptroller  of  the  currency  and  collected  by  a  , 
receiver,  who  is  authorized  to  bring  suit  for  that  purpose,  if  neces- 
sary.'* 

In  some  jurisdictions  the  statutory  liability  of  stockholders  in  state 
banks  is  enforced  by  means  of  an  assessment  levied  by  the  superinten- 
dent of  banks  or  other  similar  officer,  who  is  given  the  right  to  collect 
the  amount  assessed  against  each  stockholder  by  suit  in  case  the  same 
is  not  paid.'*  Under  such  a  statute  it  has  been  held  that  it  is  for  the " 
commissioner  to  decide  when  it  is  necessary  to  enforce  such  liability 

izes  the  court  to  receive  aflfidavits  in  each  claim  were  held  to  be  admissible 

support  of  the  application  does  not  de-  in  Finch,  Van  Slyck  &  McConville  v. 

prive  the  stockholders  of  their  prop-  Vanasek,  132  Minn.  9,  155  N.  W.  754. 

evty  without  due  process  of  law.  Finch,  31  Finch,  Van  Slyck  &  McConville  v. 

Van  Slyck  &  McConville  v.  Vanasek,  Vanasek,  132  Minn.  9,  155  N.  W.  754. 

132  Minn.  9,  155  N.  W.  754;  Straw  &  32  Finch,  Van  Slyck  &  McConville  v. 

Ellsworth  Mfg.  Co.  v.  L.  D.  Kilbourne  Vanasek,  132  Minn.  9,  155  N.  W.  754. 

Boot  &  Shoe  Co.,  80  Minn.  125,  83  N.  33  Finch,  Van  Slyck  &  McConville  v. 

W.  36,  followed  in  London  &  North-  Vanasek,  132  Minn.  9,  155  N.  W.  754; 

western   American  Mortg.    Co.   v.   St.  Straw  &  Ellsworth  Mfg.  Co.  v.  L.  D. 

Paul  Park  Improvement  Co.,  84  Minn.  Kilbourne  Boot  &  Shoe  Co.,  80  Minn. 

144,  86  N.  "W.  872.                        "  125,  83  N.  W.  36. 

Affidavits  by  the  receiver  and  his  33a  Man  v.  Boykin,  79  S.  C.  1,  128 

attorney  and  by  the  attorney  for  cer-  Am.  St.  Eep.  830,  60  S.  E.  17. 

tain  of  the  corporate  creditors,  which  34  See  §4225,  infra, 

tended  to  show  facts  essential  to  the  36  Arkansas.     Acts  1913,  p.  462,  ap- 

authority  of  the  court  to  order  the  as-  prorved     March     3,     191-3;     Davis     v. 

sessment,  and  schedules  filed  in  bank-  Branch,  202  S.  W.  705;  Davis  v.  Moore, 

ruptoy   proceedings    against    the    cor-  130  Ark.  128,  197  S.  W.  295.    The  duty 

poration,  showing  the  claims  filed  in  of  enforcing  the  liability  is  imposed 

such   proceedings,    the   names   of   the  upon  the  bank  commissioner  independ- 

creditors,  and  the  unpaid  amount  of  eutly  of  the   chancery  court,  and  an 
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and  how  much  it  is  necessary  to  collect,  and  that  his  determination 
in  the  matter  is  conclusive,*^  and  hence  that  in  an  action  to  enforce 
such  an  assessment  it  is  not  necessary  for  him  to  allege  and  prove  the 
amount  of  the  bank's  indebtedness,''  and  that  a  court  has  no  power 
to  restrain  him  from  levying  and  collecting  such  an  assessment  until 
it  is  made  to  appear  that  it  is  reasonably  necessary  to  do  so  in  order 
to  discharge  the  liabilities  of  the  bank.*'  On  the  other  hand,  under 
a  statute  providing  that  the  superintendent  of  banks  may,  "if  neces- 
sary to  pay  the  debts  of  such  corporation,  enforce  the  individual  liabil- 


order  of  that  court  is  not  iiecessary_  to 
enable  him  to  do  so.  Davis  v.  Moore, 
130  Ark.  128,  197  S.  W.  295. 

New  York.  Hosier  Safe  Co.  v.  Guard- 
ian Trust  Co.,  208  N.  Y.  524,  101  N. 
E.  786,  modifying  and  aff'g  judgment 
153  App.  Div.  117,  188  N.  Y.  Supp. 
298;  Van  Tuyl  v.  Sullivan,  173  App. 
Div.  391, 156  N.  Y.  Supp.  309,  aff'd  217 
N.  Y.  691,  112  N.  E.  1078 ;  Van  Tuyl 
V.  Schwab,  172  App.  Div.  670,  158  N. 
Y.  Supp.  424,  appeal  dismissed  217  N. 
Y.  663,  112  N.  E.  1078;  Smith  v.  Quale, 
86  Misc.  259,  148  N.  Y.  Supp.  448; 
Van  Tuyl  v.  Schwab,  -85  Misc.  172,  148 
N.  Y.  Supp.  292;  Van  Tuyl  v.  Carpen- 
ter, 135  Tenn.  629,  188  S.  W.  234 
(under  the  New  York  statute).  The 
statutes  permitting  the  superintendent 
to  bring'  suits  of  this  character  are 
constitutional.  Van  Tuyl  v.  Sullivan, 
173  App.  Div.  391,  156  N.  Y.  Supp.  309, 
aflf'd  217  N.  Y.  691,  112  N.  E.  1078. 
The  superintendent  is  not  obliged  to 
obtain  leave  of  coTirt  before  suing. 
Van  Tuyl  v.  Sullivan,  173  App.  Div. 
391,  156  N.  Y.  Supp.  309,  aff'd  217  N. 
Y.  691,  112  N.  E.  1078.  The  right  of 
the  superintendent  of  banks  to  sue  to 
enforce  the  liability  imposed  upon 
stockholders  of  safe  deposit  companies 
by  see.  303  of  the  Banking  Law  (Con- 
sol.  Laws,  1909,  c.  2)  is  not  exclusive, 
and  a  creditor  may  maintain  a  suit  for 
that  purpose  where  the  superintendent 
has  been  requested  to  sue  and  has  re- 
fused. Mosler  Safe  Co.  v.  Guardian 
Trust  Co.,  208  N.  Y.  524,  101  N.  E. 
786,    modifying    and    afE'g   judgment 


153  App.  Div.  117,  138  N.  Y.  Su^p. 
298.  The  statute  does  not  make  such 
enforcement  mandatory  on  the  superin- 
tendent and  does  not  deprive  a  cred- 
itor of  the  right  to  enforce  such  liabil- 
ity on  behalf  of  himself  and  all  other 
creditors.  Cheney  v.  Scharmann,  145 
A.pp.  Div.  456,  129  N.  Y.  Supp.  993. 

Texas.  Stringfellow  -v.  Patterson, 
—  Tex.  Civ.  App.  — ,  192  S.  W.  555; 
Collier  v.  Smith,  —  Tex.  Civ.  App.'  — , 
169  S.  W.  1108,  writ  of  error  denied 
176  S.  "W.  XV. 

36  Davis  V.  Moorre,  130  Ark.  128, 
197  S.  W.  295;  Stringfellow  v.  Patter- 
son, —  Tex.  Civ.  App.  — ,  192  S.  W. 
555;  Collier  v.  Smith,  —  Tex.  Civ. 
App.  — ,  169  S.  W.  1108,  writ  of  error 
denied  176  S.  W.  xv. 

In  Van  Tuyl  v.  Carpenter,  135  Tenn. 
629,  188  S.  W.  234,  in  discussing  the 
validity  and  effect  of  the  New  York 
statute,  it  wa.s  held  that  the  corpora- 
tion does  not  represent  .the  stockhold- 
ers where  the  assessment  is  made  ar- 
bitrarily by  the  superintendent  of 
banks,  and  that  this  is  equally  i^vue  al- 
though the  statute  gives  the  corpora- 
tion leave  to  go  into  court  within  ten 
days  after  its  seizure  by  the  super- 
intendent and  apply  for  an  injunctioTi, 
at  least  where  it  does  not  avail  itself 
of  this  right. 

37  Stringfellow  v.  Patterson,  —  Tex. 
Civ.  App.  — ,  192  S.  W.  555. 

38  Collier  v.  Smith,  —  Tex.  Civ.  App. 
— ,  169  S.  "W.  1108,  writ  of  error  de- 
nied 176  S.  W.  XV. 
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ity  of  the  stockholders, ' '  it  has  been  held  that  it  must  appear  that  the 
enforcement  of  the  liability  is  necessary  for  the  purpose  specified 
before  the  stockholder  can  be  held  liable ;  ^'  and  that  the  defendants, 
under  such  circumstances,  may  show  that  the  superintendent's  esti- 
mate of  the  value  of  the  assets  is  too  low  and  that  in  fact  there  is  no 
deficit,  and  possibly  that  there  would  have  been  no  deficit  but  for 
improper  expenditures  by  the  superintendent.**'  But  it  has  been 
held  that  an  action  to  enforce  the  liability  may  be  maintained  under 
such  a  provision  although  unliquidated  assets  remain  to  be  liquidated 
and  applied  to  the  payment  of  the  debts,  where  it  is  alleged  that  the 
assets  do  not  equal  the  liabilities.*^  The  written  statement  of  the 
superintendent  reciting  his  determination  to  enforce  the  individual 
liability  of  the  stockholders  and  setting  forth  the  assets  and  liabilities 
of  the  bank  as  determined  by  him  after  examination  and  investiga- 
tion, is  sometimes  made  presumptive  evidence  of  the  facts  therein 
stated.*^ 

In  California  it  has  been  held  that  a  statute  authorizing  the  super- 
intendent of  banks  to  enforce  the  individual  liability  of  the  stock- 
holders of  a  bank  under  certain  circumstajices,  refers  only  to  their 
liability  to  the  bank  arising  upon  assessment,  or  for  unpaid  subscrip- 
tions, and  does  not  authorize  him  to  enforce  their  constitutional  lia- 
bility to  creditors.*^ 

39  Cheney  v.  Scharmana,  145  N.  T.  ards  v.  Sciarmann,  97  N.  T.  Mise.  143, 
App.  Div.  456,  129  N.  Y.  Supp.  993;       161  N.  Y.  Supp.  109. 

Smith  V.  QualBj  86  N.  Y.  Mise.  259,  42  Laws    1914,    c^    369,    §  80 ;    Van 

148  N.  Y.  Supp.  448.  Tuyl  v.  Schwab,  172  N.  Y.  App.  Div. 

"To  maintain  an  action  by  the  su-  670,  158  N.  Y.  Supp.  424,  appeal  dis- 

perintendent  to   enforce  the  liability  missed    217    N.    Y.    663,    112    N.    B. 

of  stockholders,  it  should  be  made  to  1078;  Van  Tuyl  v.  Carpenter,  135  Tenn. 

appear  by  evidence  that  the  necessity  629,  188  S.  W.  234. 

for    such    action   in   fact    exists.      To  Considered  as  a  rule  of  evidence,  this 

adopt  any  other  or  different  rule  would  provision    of   the   New   York   statute 

be  making  the  opinion  of  the  super-  can  have  no  extraterritorial  effect,  nor 

intendent    final    and    conclusive,   and  is  it  applicable  even  by  way  of  comity 

substituting  his  judgment  for  that  of  by    way    of    estoppel    in    an    action 

the  court,  to  be  rendered  only  after  a  against  a  stockholder  in  anotlier  state, 

judicial  inquiry  wherein  the  stockhold-  where  it  was  adopted  after  the  action 

ers  have  a  forum  in  which  to  be  heard  was    brought    and    after    such    stoek- 

and  liquidate  their  liability. "    Clleney  holder's  subscription  was  made.    Van 

V.  Scharmann,  145  N.  Y.  App.  Div.  456,  Tuyl  v.  Carpenter,  135  Tenn.  629,  188 

129  N.  Y.  Supp.  993.  S.  W.  234. 

40  Richards  v.  Scharmann,  97  N.  Y.  43 -Williams  v.  Carver,  171  Cal.  658, 
Mise.  143,  161  iST.  Y.-Supp.  109.  154  Pac.  472.     In  the  above  case  it 

41  Richards  v.  Schwab,  101  N.  Y.  was  further  held  that  if  the  statute 
Misc.  128,  167  N.  Y.  Supp.  535;  Rich-  were  construed  so  as  to  give  him  the 

7380 


Cli.  56]  '         Stock  and  Stockholdebs  [§  4225 

In  some  jurisdictions  it  is  made  the  duty  of  the  public  examiner  to 
institute  proceedings  in  the  name  of  the  bank  to  enforce  the  liability 
of  the  stockholders,  if  it  appears  to  him  that  the  assets  of  a  bank  of 
which  he  has  taken  possession  are  insufficient  to  m^eet  its  liabilities.** 
And  under  such  a  provision  it  has  been  held  that  his  right  to  take  pos- 
session of  a  bank  and  to  enforce  the  liability  of  its  stockholders  cannot 
be  questioned  in  an  action  instituted  by  him  for  the  latter  purpose, 
where  they  have  not  resorted  to  a  statutory  remedy  by  injunction 
proceedings  to  determine  the  rightfulness  of  his  possession.** 

§  4225.  —  Liability  of  sharehalders  in  nationaJ.  banks — ^Involun- 
tary liquidation.  The  mode  of  enforcing  the  liability  of  the  stock- 
holders of  a  national  bank  is  expressly  provided  by  the  National  Bank 
Act.  The  stockholders  are  not  liable  directly  to  creditors,  so  as  to 
entitle  them  to  maintain  an  action  at  law,  but  the  liability  is  to  be 
enforced  for  the  benefit  of  all  the  creditors.  When  a  bank  is  put  into 
liquidation  by  order  of  the  comptroller  of  the  currency,  the  comp- 
troller is  given  authority  to  appoint  a  receiver  and  determine  whether 
there  is  a  deficiency  of  assets,  and,  if  so^  the  extent  to  which  the  lia- 
bility of  the  shareholders  shall  be  enforced,  and,  having  determined 
this,  he  makes  an  order  levying  an  assessment  upon  the  stockholders.*^ 
And  this  he  may  do  without  a  previous  judicial  ascertainment  of  the 
necessity  for  such  action.*'    "His  power  in  the  premises  is  derived 

right  to  enforce  the  constitutional  11-  assets  la  *  *  *  vested  in  the  Comp- 
ability,  it  would  be  obnoxious  to  the  troUer  of  the  Currency  as  an  of&cer 
provision  of  the  constitution  that  of  the  United  States.  He  appoints  the 
every  act  shall  embrace  but  one  sub-  receiver  and  directs  his  acts.  The  in- 
ject, which  shall  be  embraced  in  its  dividual  liability  of  a  stockholder  can 
title.  only  be  enforced  by  hi*  order. ' '    Eaii- 

44  Laws  1911,  c.  256,  §  24;  Security  kin  v.  Barton,  199  U.  S.  228,  50  L.  Ed. 
State  Bank  v.  Gannon,  39  S.  D.  232,  163,  rev'g  judgment  69  Kan.  629,  77 
163  N.  W.  1040.  Pac.  581. 

45  Security  State  Bank  v.  Gannon,  The  original  order  of  the  comptrol- 
39  S.  D.  232,  163  N.  W.  1040.  ler  levying  the  assessment,  under  his 

46  Christopher  v.  Norvell,  201  V^  S.  official  signature  and  seal,  proves  it- 
216,  50  L.  Ed.  732,  5  Ann.  Cas.  740;  self.  Brown  v.  Ellis,  103  Fed.  834. 
McDonald  v.  Thompson,  184  XJ.  S.  71,  As  to  the  right  of  the  deputy  comp- 
46  L.'Ed.  437,  aff'g  101  Fed.  183;  Ken-  troUer  to  act  in  place  of  the  eomptrol- 
nedy  v.  Gibson,  8  Wall.  (U.  S.)  498,  ler,  see  Simmons  &  KeU  v.  Freeman, 
19  L.  Ed.  476;  King  v.  Armstrong,  50  146  Ga.  118,  90  S.  E.  965;  "Weitzel  v. 
Ohio  St.  222,  34  N.  E.  163.                 ,  Brown,  224  Mass.  190,  112  N.  E.  945. 

The   comptroller  has  power  to   ap-  47  Bushnell  v.  Leland,  164  U.  S.  684, 

point   a  receiver.     Eankin   v.   Miller,  41  L.  Ed.  598;  Rankin  v.  Miller,  207 

207- Fed.  602.  Fed.  602. 

' '  The  administration  of  the  bank 's  The  lodgment  of  such  power  in  him 
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from  a  statute  of  the  United  States,  and  cannot  be  controlled  or 
limited  by  state  statutes."  ** 

The  making  of  the  assessment  is  a  condition  precedent  to  the  en- 
forcement of  the  liability.*'  It  is  for  the  comptroller  to  decide  when 
it  is  necessary  to  institute  proceedings  to  enforce  the  liability,^"  and 
whether,  the  whole  of  the  liability  shall  be  collected,  or  only  a  part, 
and  if  only  a  part,  how  much.^^  And  he  may  make  the  assessment  at 
such  time  as  he  may  deem  proper.*'^  A  large  judicial  discretion  is 
given  to  him  ' '  to  adjust  the  assessments  made  to  the  exigencies  of  each 
ease,  so  that  the  stockholders  may  not  be  burdened  by  paying  more 
than  is  necessary  or  at  a  time  when  the  money  cannot  for  any  reason 
be  advantageously  used. ' '  ^'  He  is  not  restricted  to  one  assessment, 
but  if  the  first  assessment  proves  insufficient,  he  may  make  others, 
until  the  full  liability  of  the  shareholders  is  exhausted.^*  And  he 
may  also,  in  his  discretion,  withdraw  "an  assessment  before  it  is 


does  not  amount  to  vesting  him  with 
judieiai  power  in  violation  of  the  con- 
stitution. In  re  Chetwood,  165  XJ.  S. 
443,  41  L.  Ed.  782;  Bushnell  v.  Leland, 
164  "U.  S.  684,  41  L.  Ed.  598. 

48Eankin  v.  Barton,  199  TJ.  S.  228, 
50  L.  Ed.  163,  rev  'g  judgment  69  Kan. 
629,  77  Pac.  531. 

49Eankin  v.  Barton,  199  XI.  8.  228, 
50  L.  Ed.  163,  rev'g  judgment  69  Kan. 
629,  77  Pae.  531;  Kennedy  v.  Gibson, 
8  Wall.  (U.  S.)  498,  19  L.  Ed.  476; 
Deweese  v.  Smith,  106  Fed.  438,  66 
L.  E.  A.  971,  rev'g  judgment  97  Fed. 
309,  judgment  aff'd  187  U.  S.  637,  47 
L.  Ed.  344   (mem.  dee.). 

BOEankin  v.  Barton,  199  V.  S.  228, 
50  L.  Ed.  163,  rev  'g  judgment  69  Kan. 
629,  77  Pac.  531. 

61  Rankin  v.  Barton,  199  TJ.  S.  228, 
50  L.  Ed.  163,  rev  'g  judgment  69  Kan. 
629,  77  Pae.  531;  McClaine  v.  Rankin, 
197  U.  S.  154,  49  L.  Ed.  702,  3  Ann. 
Cas.  500,  rev'g  judgment  119  Fed.  110; 
Studebaker  v.  Perry,  184  TJ.  S.  258, 
46  L.  Ed.  528,  aff 'g  102  Fed.  947;  Ken- 
nedy V.  Gibson,  8  Wall.  (TJ.  S.)  498; 
Rankin  v.  Miller,  207  Fed.  602. 

52  Rankin  v.  Miller,  207  Fed.  602; 
Waldron  v.  Ailing,  73  N.  Y.  App.  Div. 
86,   76  N.  T.  Supp.  250. 

63  Korbly    v.    Springfield    Inst,    for 


Savings,  245  TJ.  S.  330,  62  L.  Ed.  326, 
aff'g  judgment  218  Fed.  814. 

64  McClaine  v.  Rankin,  197  TJ.  S. 
154,  49  L.  Ed.  702,  3  Ann.  Cas.  500, 
rev'g  judgment  119  Ffed.  110;  Stude- 
baker V.  Perry,  184  TJ.  S.  258,  46  L. 
Ed.  528,  afC'g  102  Fed.  947;  Rankin  v. 
Miller,  207  Fed.  602;  Deweese  v.  Smith, 
106  Fed.  438,  66  L.  E.  A.  971,  rev'g 
judgment  97  Fed.  309,  judgment  aff'd 
187  TJ.  S.  637,  47  L.  Ed.  344  (mem. 
dee.) ;  Aldrieh  v.  Campbell,  97  Fed. 
663;  Aldrieh  v.  Yates,  95  Fed.  78; 
Beckham  v.  Hague,  38  N.  Y.  Misc.  606, 
78  N.  Y.  Supp.  79,  afC'd  80  N.  Y.  App. 
Div.  626,  80  N.  Y.  Supp.  1129.  See 
United  States  v.  Knox,  102  U.  S.  422, 
26  L.  Ed.  216. 

The  comptroller  cannot  be  held 
guilty  of  laches  in  failing  to  collect  the 
first  assessment  and  in  not  sooner  un- 
dertaking the  collection  of  a  second 
one.  ' '  These  were  matters  committed 
exclusively  to  his  judgment  and,  in- 
volving careful  ascertainment  ^nd  col- 
lection of  the  assets  and  an  account  of 
the  debts  and  liabilities  of  the  bank 
over  and  above  such  assets,  his  action 
must  be  treated  as  seasonable  and  reg- 
ular and  cannot  be  questioned  in  a 
suit  brought  by  the  receiver  against 
a  stockholder.     The  law  as  settled  by 
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paid,  or  when  it  is  partly  paid,  if  it  should  be  concluded  that  further 
payment  is  not  necessary. ' '  ^*  The  assessment  does  not  create  the  lia- 
bility, but  merely  determines  the  amount  of  a  previously  existing 
liability,  and  permits  an  action  to  be  maintained  for  its  enforcement.^® 

When  assessments  have  been  made  they  are  collected  by  the  receiver 
of  the  bank,  appointed  by  the  comptroller,  who  may  maintain  against 
the  shareholders,  either  in  his  own  name  or  in  the  name  of  the  bank, 
actions  at  law  or  suits  in  equity,  according  to  the  circumstances.*' 
The  comptroller  cannot  sue.*^ 

Where  the  total  amount  of  the  statutory  liability  is  sought  to  be 
recovered  the  action  must  be  at  law,*®  except  in  cases  where  there  are 


the  authorities  will  not  permit  this 
court  to  assume  or  find  that  the  second 
assessment  could  have  been  earlier 
made  and  declared  payable. ' '  Eankin 
V.  Miller,  207  Fed.  602. 

A  judgment  in  favor  of  the  receiver 
in  an  action  at  law  to  recover  the 
amount  of  an  assessment  "does  not 
estop  him  from  maintaining  a  second 
action  against  the,  same  defendants  to 
recover  a  subsequent  assessment  that 
had  not  been  made  or  was  not  due 
when  the  first  action  was  brought." 
Deweese  v.  Smith,  106  Fed.  438,  66 
L.  K.  A.  971,  rev'g  97  Fed.  309,  judg- 
ment afE'd  187  U.  S.  637,.  47  L.  Ed. 
344  (mem.  dec).  To  the  same  effect, 
Studebaker  v.  Perry,  184  TJ.  S.  258,  46 
L.  Ed.  528,  aff'g  102  Fed.  947. 

Of  course  where  he  levies  an  .assess- 
ment of  100  per  cent,  he  cannot  levy 
another  assessment  as  long  as  the  first 
one  stands.  ^jPepper  v.  Springfield 
Inst,  for  Savings,  218  Fed.  814. 

65  Korbly  v.  Springfield  Inst,  for 
Savings,  245  XJ.  8.  330,  62  L.  Ed.  326, 
afE'g  judgment  218  Fed.  814. 

"No  form  is  prescribed  in  which 
such  action  shall  be  taken  by. him." 
Korbly  v.  Springfield  Inst,  for  Sav- 
ings, 245  U.  S.  330,  62  L.  Ed.  326,  aS'g 
judgment  218  Fed.  814. 

S6  Graham  v.  Piatt,  28  Colo.  421,  65 
Pac.  30;  Hill  v.  Graham,  11  Colo.  App. 
536,  53  Pac.  1060. 


57  United  States.  Casey  v.  Galli,  94 
h'.  S.  673,  24  L.  Ed.  168;  National 
Bank  of  Metropolis  v.  Kennedy,  17 
Wall.  19,  21  L.  Ed.  554;  Bank  of 
Bethel  v.  Pahquioque  Bank,  14  Wall. 
383,  20  L.  Ed.  840;  Kennedy  v.  Gib- 
son, 8  Wall.  498,  19  L.  Ed.  476; 
Welles  V.  Stout,  38  Fed.  67;  Stanton 
V.  Wilkeson,  8  Ben.  357,  Fed.  Cas.  No. 
13,299;  Bailey  v.  Sawyer,  4  Dill.  463, 
Fed.  Cas.  No.  744. 

California.  O'Connor  v.  Witherby, 
111  Cal.  523,  44  Pac.  227. 

Illinois.  Mortimer  v.  Potter,  213 
111.  178,  72  N.  E.  817. 

Massachusetts.  Weitzel  v.  Brown, 
224  Mass.  190,  112  N.  E.  945. 

Nebraska.  Schaberg  v.  McDonald, 
60  Neb.  493,  83  N.  W.  737. 

New  York.  Peters  v.  Foster,  56'Sun 
607,  10  N.  Y.  Supp.  389. 

Ohio.  King  V.  Armstromg,  50  Ohio 
St.  222,  34  N.  E.  163. 

See  other  cases  in  the  notes  follow- 
ing. 

58  Kennedy  v.  Gibson,  8  Wall.  (IT. 
S.)  498,  19  L.  Ed.  476;  Stanton  v.  Wil- 
keson, 8  Ben.  357,  Fed.  Cas.  No.  13,299. 

69  Casey  v.  Galli,  94  U.  S.  673,  24 
L.  Bd.  168;  Kennedy  v.  Gibson,  8 
Wall.  (TJ.  S.)  498,  19  L.  Ed.  476;  De- 
weese  v.  Smith,  106  Fed.  438,  66  L.  E. 
A.  971,  rev'g  judgment  97  Fed.  309, 
judgment  afE'd  187  XJ.  8.  637,  47  L.  Ed. 
344  (mem.  dec.) ;  Bailey  v.  Tillinghast, 
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other  facts  which  justify  the  intelrposition  of  a  court  of  equity,  as 
where  it  is  sought  to  set  aside  a  fraudulent  or  unauthorized  transfer 
of  the  stock  and  to  hold  the  transferrer  liable,*"  or  to  enforce  the  liabil- 
ity against  the  heirs  or  distributees  of  a  deceased  stockholder.*^  It  has 
been  held  that  where  the  assessment  is  for  less  than  the  total  liability, 
the  proceeding  may  be  in  equity ;  **  in  which  case  an  interlocutory 
decree  may  be  taken  for  contribution,  and  the  suit  may  be  held  over 
and  subsequent  assessments  enforced  therein  by  supplementary  pro- 
ceedings until  the  entire  liability  is  exhausted.*' 

The  receiver  may  sue  in  the  state  courts  of  the  state  in  which  the 
bank  is  located,  or  in  the  state  courts  of  other  states  in  which  share- 
holders may  reside  or  be  found ;  **  or  he  may  sue  in  the  federal  courts, 
and  the  federal  courts  have  jurisdiction,  without  regard  to  the  amount 


99  Ted.  801,  aff 'g  86  Fed.  46;  Zimmer- 
man V.  Carpenter,  84  Fed.  747;  Witters 
V.  Sffwles,  32  Fed.  767.  See  also  Stude- 
baker  v.  Perry,  184  U.  8.  258,  46  L. 
Ed.  528,  afe'g  102  Fed.  947. 

60  Bowden  v.  Johnson,  107  U.  S.  251. 
27  L.  Ed.  386;  Zimmerman  v.  Carpen- 
ter, 84  Fed.  747. 

61  Mortimer  v.  Potter,  213  111.  178, 
72  N.  B.  817,  aff 'g  114  111.  App.  422. 

62  Kennedy  v.^  Gibson,  8  Wall.  (TT. 
S.)  498,  19  L.  Ed.  476;  Deweese  v. 
Smith,  106  Fed.  438,  66  L.  E.  A.  971, 
rev'g  judgment  97  Fed.  309,  judgment 
aff'd  187  17.  S.  637,  47  L.  Ed.  344 
(mem.  dec.) ;  Bailey  v.  Tillinghast,  99 
Fed.  801,  afe'g  86  Fed.  46.;  Zimmer- 
man V.  Carpenter,  84  Fed.  747.  See 
also  Studebaker  v.  Perry,  184  TJ.  S. 
258,  46  L.  Ed.  528,  aff'g  102  Fed.  947. 

Equity  has  jurisdiction  where  the 
suit  is  not  to  recover  the  total  statu- 
tory liability  of  $100  per  share,  but 
only  to  recover  a  fractional  part  or 
percentage  thereof.  Eankin  v.  Mil- 
ler, 207  Fed.  602. 

In  Fidelity  Trust  &  Safe  Deposit 
Co.  v..  Archer,  179  Fed.  32,  rev'g  156 
Fed.  697,  166  Fed.  488,  the  statement 
to  this  effect  in  Kennedy  v.  Gibson  is 
said  to  have  been  unnecessary  to  the 
decisioTi  of  the  question  before  the 
court. 


In  Alderson  v.  Dole,  74  Fed.  29,  it 
is  said:  "In  Kennedy  v.  Gibson,  8 
Wall.  498,  505,  there  is  a  dictum  that 
a  receiver  of  a  national  bank  may  en- 
force a  stockholder 's  liability  by  a  bill 
in  equity  where  less  than  the  par  of  • 
his  stock  is  demanded;  but  no  bill  of 
that  kind  has  ever  been  sustained  by 
the  supreme  court,  and  the  dictum  can- 
not be  supported  unless  an  accounting 
is  required." 

63  Kennedy  v.  Gibson,  8  Wall.  (TJ. 
S.)  498,  19  L.  Ed.  476;  Deweese  v. 
Smith,  106  Fed.  438,  66  L.  E.  A.  971, 
fev'g  jugment  97  Fed.  309,  judgment 
aff'd  187  TJ.  S.  637,  47  L.  Ed.  344 
(mem.  dec).  See  also  Studebaker  v. 
Perry,  184  TJ.  S.  258,  46  L.  Ed.  528, 
aff'g  102  Fed.  947. 

64  United  States.  Bank  of  Bethel 
V.  Pahquioque  Bank,"  14  Wall.  383, 
20   L.  Ed.  840. 

California.  O'Connor  v.  Witherby, 
111  Cal.  523,  44  Pac.  227. 

Colorado.  Hill  v.  Graham,  11  Colo. 
App.   536,   53   Pac.   1060. 

Massacliusetts.  Weitzel  v.  Brown, 
224  Mass.  190,  112  N.  E.  945. 

New  York.  Brinckerhoff  v.  Eost- 
wiek,  88  N.  Y.  52;  Piatt  v.  Beebe,  57 
N.  T.  339;  Peters  v.  Foster,  56  Hun 
607,  10  N.  T.  Supp.  389. 
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in  controversy/^  or  the  personal  eitizensihip  of  the  receiver.*®  No 
demand  of  or  notice  to  stockholders  by  the  comptroller  or  receiver  is 
necessary  before  bringing  suit.®'' 

It  has  been  held  that  the  receiver  may  assign  a  claim  against  a 
stockholder  based  on  such  an  assessment  and  that  the  assignee  may 
sue  thereon  in  his  own  name.®*  And  it  has  also  been  held  that  a 
stockholder  cannot  object  to  an  assignment  of  the  claim  against  him 
by  order  of  court,  pending  an  action  thereon  by  the  receiver,  where 
such  action  is  continued  in  the  name  of  the  receiver,  since  his  lia- 
bility is  in  no  way  affected  thereby,  and  since,  the  satisfaction  of  a 
judgment  recovered  against  him  in  such  an  action  would  aibsolve  him 
from  any  further  liability  regardless  of  the  application  of  the  pro- 
ceeds thereof  by  the  receiver.®^  A  sale  made  by  the  receiver  under 
an  order  of  a  federal  court  of  competent  jurisdiction  is  a  judicial 
sale,  and  approval  thereof  by  such  court  has  the  force ,  and  effect  of 
a  judgment,  and  such  proceedings  are  not  subject  to  collateral  attack.''" 
Nor  will  a  state  court  interfere  with  the  jurisdiction  of  the  federal 
court  over  the  receiver  and  over  questions  growing  out  of  the  ad- 
ministration of  the  assets  of  the  bank,  or  with  the  carrying'  out  of  its 
orders,  judgments  and  decrees.''^    The  receiver  may  also,  under  order 


6B  National  Bank  of  Metropolis  v. 
Kennedy,  17  Wall.  (TJ.  S.)  19,  21  L. 
Ed.  554;  United  States  v.  Hartwell,  6 
Wall.  (U.  S.)  385,  18  L.  Ed.  830; 
Brown  v.  Smith,  88  Fed.  565;  Zimmer- 
man V.  Carpenter,  84  Fed.  747 ;  Price 
V.  Abbott,  17  Fed.  506;  Stanton  v. 
Wilkeson,  8  Ben.  357,  Fed.  Cas.  No. 
13,299;  Piatt  v.  Beach,  2  Ben.  303, 
Fed.  Cas.  No.  11,215. 

When  the  action  is  at  law,  a  fed- 
eral court  has  jurisdiction  without  re- 
gard to  the  amount  involved.  If  he 
sues^in  equity,  it  has  jurisdiction  if 
more  than  $500  is  involved.  Eankin  ,v. 
Herod,  140  Fed.  .661. 

If  he  sues  in  a  state  court,  or  files 
a  claim  in  insolvency  proceedings 
in  a  state  court,  he  cannot  '  re- 
move the  case  to  the  federal  court, 
since  the  federal  statutes  do  not 
give  the  right  of  removal  to  a  plain- 
tiff. Hill  v.  Graham,  11  Calo.  App. 
536,  53  Pao.  1060. 

66  Kennedy  v.  Gibson,  8  Wall.  (U. 
S.)  498,  19  L.  Ed.  476. 


67  Eankin  v.  Miller,  207  Fed.  602; 
Brown  v.  Ellis,  103  Fed.  834. 

esWaldron  v.  Ailing,  73  N.  Y.  App. 
Div.  86,  76  N.  Y.  Supp.  250. 

The  provision  of  Kev.  St.  §  5234, 
that  the  receiver  "may,  if  necessary 
to  pay  the  debts  of  the  association, 
enforce  the  individual  liability  of  the 
stockholders,"  does  not  confer  per- 
sonal trust  and  duty  upon  him,  which 
may  not  be  delegated.  Waldron  v. 
Ailing,  73  N.  Y.  App.  Div.  86,  76  N. 
Y.  Supp.  250. 

If  the  claim  is  assigned  by  the  re- 
ceiver pending  an  action  thereon,  such 
action  may  be  continued  in  the  name 
of  the  receiver  under  the  Nebraska 
practice.  Sehaberg  v.  McDonald,  60 
Neb.  493,  83  N.  W.  737. 

69  Sehaberg  v.   McDonald,   60  Neb. 
737. 

V.  McDonald,   60  Neb. 
737. 
V.  McDonald,  60  Neb. 


493,  83  N.  W. 

70  Sehaberg 
493,  83  N.  W. 

71  Sehaberg 
493,  83  N.  W.  737. 
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of  court,  sell  a  judgment  recovered  by  him  against  a  stockholder,  and 
the  purchaser  may  enforce  the  same.''* 

In  an  action  by  the  receiver  against  a  shareholder,  the  order  of 
the  comptroller  is  conclusive  as  to  the  necessity  for  and  the  amount  of 
the  assessments ; '"  and  the  defendant  cannot  attack  the  legality  of  the 
receiver's  appointment,''*  or  deny  the  existence  of  the  bank  or  the  legal 


72  Where,  under  the  laws  of  the 
ptate  where  the  judgment  is  rendered, 
the  assignment  thereof  carries,  with 
it  the  legal  title,  the  assignee  may  sue 
thereon  in  his  own  name  in  another 
state,  although  if  made  in  the  latter 
state  the  assignment  would  only  have 
carried  the  equitable  title,  and  the 
assignee  could  not  have  sued  in  his 
orwn  name.  Martin  v.  Wilson,  120 
Fed.  202. 

73  United  States.  Christopher  v. 
Norvell,  201  XT.  S.  216,  50  L.  Ed.  732, 
5  Ann.  Cas.  740;  Rankin  v.  Barton, 
199  TJ.  S.  228,  50  L,  Ed.  163,  rev'g 
judgment  69  Kan.  629,  77  Pac.  531; 
Concord  First'  Nat.  Bank  v.  Hawkins, 
174  IT.  S.  364,  43  L.  Ed.  1007,  rev'g 
judgment  79  Fed.  51;  Bushuell  v.  Le- 
land,  164  U.  S.  684,  41  L.  Ed.  598; 
United  States  v.  Knox,  102  U.  S.  422, 
26  L.  Ed.  216;  Germania  Nat.  Bank  of 
New  Orleans  v.  Case,  99  XT.  S.  628, 
25  L.  Ed.  448;  Casey  v.  Galli,  94  U. 
S.  673,  24  L.  Ed.  168;  Cadle  v.  Baker, 
20  Wall.  650,  22  L.  Ed.  448;  Kennedy 
V.  Gibson,  8  Wall.  498,  505,  19  L.  Ed. 
476;  Pepper  v.  Springfield  Inst,  for 
Savings,  218  Fed.  814,  judgment  aff'd 
245  U.  S.  330,  62  L.  Ed.  326;  Rankin  v. 
Miller,  207  Fed.  602;  Moss  v.  Whit- 
zel,  108  Fed.  579;  Brown  v.  Ellis,  103 
Fed.  834;  Bailey  v.  Tillinghast,  99 
Fed.  801,  aff'g  86  Fed.  46;  Aldrich  v. 
Campbell,  97  Fed.  663;  Aldrich  v. 
Yates,  95  Fed.  78;  Columbia  Nat. 
Bank  of  Tacoma  v.  Mathews,  85  Fed. 
934 ;  Nead  v.  Wall,  70  Fed.  806;  Bailey 
v.  Sawyer,  4  Dill.  463,  Fed.  Cas.  No. 
744. 

Oalifomia.  O'Connor  v.  Witherby, 
111  Cal.  523,  44  Pac.  227. 
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Georgia.  Simmons  &  Kell  v.  Free- 
man, 146  Ga.  118,  90  S.  B.  965. 

Kansas.  Eankin  v.  Ware,  88  Kan. 
23,  127  Pac.  531. 

Massachusetts.  Weitzel  v.  Brown, 
224  Mass.  190,  112  N.  E.  945. 

Nebraska.  Cole  v.  Adams,  101  Neb. 
21,  161  N.  W.  1036;  Schaberg  v.  Me- 
Boiiald,  60  Neb.  493,  83  N.  W.  737. 

New  York.  Waldron  v.  Ailing,  73 
App.  Div.  86,  76  N.  T.  Supp.  250; 
Peters  v.  Foster,  56  Hun  607,  10  N. 
Y.  Supp.  389. 

Tennessee.  Van  Tuyl  v.  Carpenter, 
135  Tenn.  629,  188  S.  W.  234. 

The  assessment  binds  a  stockholder 
even  though  levied  without  notice  to 
him.  Weitzel  v.  Brown,  224  Mass. 
190,  112  N.  E.  945. 

As  to  the  validity  of  the  provision 
making  the  assessment  conclusive, 
see  Van  Tuyl  v.  Carpenter,  135  Tenn. 
629,  188  S.  W.  234. 

It  is  conclusive  as  to  the  necessity 
for  making  a  second  assessment.  De- 
weese  v.  Smith,  106  Fed.  438,  66  L.  E. 
A.  971,  rev'g  judgment  97  Fed.  309, 
judgment  aff'd  187  U.  S.  637,  47  L. 
Ed.  344   (mem.  dec). 

A  stockholder  cannot  show  that  the 
enforcement  of  an  order  for  a  second 
assessment  sued  on  would  be  inconsis- 
tent with  and  calculated  to  defeat  the 
"equally  and  ratably,  and  not  one 
for  another"  provision  of  the  stat- 
ute.    Rankin  v.  Miller,  207  Fed.  602. 

74  Welles  v.  Stout,  38  Fed.  67;  Sim- 
mons &  Kell  V.  Freeman,  146  Ga.  118, 
90  S.  E.  965;  Weitzel  v.  Brown,  224 
Mass.  190,  112  N.  E.  945'.  See  also 
§4237,  infra. 
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validity  of  its  incorporation.'''^  But  such  order  is  not  conclusive  as 
to  the  liability  of  a  particular  stockholder  in  a  suit  against  him  to 
collect  the  assessment,''®  and  does  not  prevent  him  from  showing  that 
he  is  not  a  stockholder,'"  or  that  he  owes  nothing  as  such  stock- 
holder ; '"  or  that  there  is  in  fact  no  valid  debt  or  obligation  of  the 
bank  existing  at  the  time  of  the  suit  against  him.'"  As  to  these  mat- 
ters he  is  entitled  to  a  hearing  and  to  have  his  day  in  court.*° 
Assessments  bear  interest  from  the  time  they  are  payable.*^ 
The  effect  of  the  statute  of  limitations  as  against  an  action  to  re-' 
cover  the  amount  of  an  assessment  on  a  stockholder  in  a  national 
bank,*^  and  the  right  to  set  off  against  the  assessment  deposits  in  the 
bank  at  the  time  it  became  insolvent,**  will  be  considered  in  subse- 
quent sections. 

§  4226, Voluntary  liquidation.    In  1876,  the  National  Bank 

Act  was  amended  by  a  provision  that,  whenever ' '  any  national  banking 
association  shall  have  gone  into  liquidation  under  section  5220  (re- 
lating to  voluntary  liquidation)  of  'the  Revised  Statutes,  the  indi- 
vidual liability  of  the  shareholders  *  *  *  may  be  enforced  by  any 
creditor  of  such  association,  by  bill  in  equity,  in  the  nature  of  a 
creditors'  bill,  brought  by  such  creditor  on  behalf, of  himself  and  of 
all  other  creditors  of  the  association,  against  the  shareholders  thereof, 
in  any  court  of  the  United  States  having  original  jurisdiction  in  equity 
for  the  district  in  which  such  association  may  have  been  located  or 

75  Casey  v.  Galli,  94  TJ.  S.  673,  24  79  He  may  set  up  the  invalidity  of  a 
L.  Ed.  168;  Bailey  v.  Tillinghast,  99  judgment  against  the  bank  which  is 
Fed.  801,  aff'g  86  Fed.  46;  Wallace  v.  the  basis  of  the  assessment.  Moss  v. 
Hood,  89  Fed.  11;  Weitzel  v.  Brown,  Whitzel,  108  Fed.  579. 

224  Mass.  190,  112  N.  E.  945;  Davis'  Where  he  contends  that  a  judgment 

Estate  V.  Watkins,  56  Neb.  288,  76  N.  against  the  corporation  on  which  the 

W.  575.    See  also  §  715,  supra.  assessment  is  based  is  for  a  debt  for 

76  Concord  First  Nat.  Bank  v.  Haw-  which  the  corporation  was  not  liable, 
kins,  174  XJ.  S."  364,  43  L.  Ed.  1007,  the  proper  practice  is  for  him  to  file 
rev  'g'  79  Fed.  51 ;  Mass  v.  Whitzel,  a  cross-bill  in  equity,  setting  up  the 
108  Fed.  579;  Cole  v.  Adams,  101  Neb.  facts  and  asking  that  the  action  at 
21,  161  N.  W.  1036.  See  also  §§4236,  law  be  stayed  until  the  rights  of  tie 
4237,  infra.                                    "  parties  are  determined  in  the  equitable 

77  Concord  First  Nat.  Bank  v.  Haw-  proceeding.  Moss  v.  Whitzel,  108  Fed. 
kins,  174  U.  S.  364,  43  L.  Ed.   1007,  579. 

rev'g  79  Fed.  51;  Moss  v.  Whitzel,  108  See  also  §§  4236,  4237,  infra. 

Fed.  579;  Bailey  v.  Tillinghast,  99  Fed.  80  Moss  v.  Whitzel,  108  Fed.  579. 

801,    afE'g    86    Fed.    46.      See    also  81  See   §4174,  supra. 

§§4236,   4237,   infra.  82  See  §4242,  infra. 

78  Moss   V.   Whitzel,    108   Fed.    579.  83  See   §4246,  infra. 
See  also  §§4236,  <!.237,  infra. 
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established. ' '  **  Prior  to  the  enactment  of  this  provision  Si.  federal 
court  had  power  to-  enforce  the  liability  of  the  stockholders  of  a  bank 
in  voluntary  liquidation  by  the  hands  of  a  receiver  appointed  in  a 
suit  in  equity  for  the  judicial  administration  of  the  bank's  affairs. ^^ 
And  it  has  been  held  that  the  remedy  given  by  this  provision  is 
cumulative  and  not  exclusive,*^  and  that  the  federal  courts  still  have 
this  power  independently  of  it.*''    On  the  other  hand  there  is  authority 


84  Act  June  30,  1876;  Wyman  v. 
WaJlaee,  201  U.  S.  230,  50  L.  Ed.  738, 
afi'g  George  v.  Wallace,  135  Fed.  286; 
McDonald  v.  Thompson,  184  V.  S.  71, 
46  L.  Ed.  437,  aff'g  101  Fed.  183; 
Eichmond  v.  Irons,  121  U.  S.  27,  30 
L.  Ed.  864;  American  Nat.  Bank  of 
Macon  v.  Commercial  Nat.  Bank  of 
Macon,  248  Fed.  187,  246  Fed.  721; 
King  V.  Pomeroy,  121  Fed.  287;  Wil- 
liamson V.  American  Bank,'  115  Fed. 
793,  aff  'g  190  Fed.  36 ;  Irons  v.  Manu- 
facturers'  Nat.  Bank  of  Chicago,  17 
Fed.  308;  Harvey  v.  Lord,  11  Biss. 
144,  10  Fed.  236. 

This  provision  was  not  repealed  by 
the  Act  of  July  12,  1882,  relating  to. 
the  'jurisdiction  of  suits  against  na- 
tional banks,  or  by  the  provisions  of 
the  Judiciary  Act  of  Aug.  13,  1888,  re- 
lating to  the  same  subject.  George  v. 
Wallace,  135  Fed.  286,  judgment  aff'd 
201  U.  S.  230,  50  L.  Ed.  738. 

Under  the  express  terms  of  the 
statute  the  suit  must  be  brought  in  the 
district  in  which  the  bank  may  have 
been  located  or  established.  It  can- 
not be  maintained  against  a  single 
stockholder  in  another  district  where 
he  reside^.  Ancillary  proceedings  may 
be  necessary  tor  enforce  the  liability  of 
nonresident  stockholders,  but  they  can 
be  maintained  only  after  the  amount 
of  such  liability  has  been  ascertained 
in  a  suit  brought  is  provided  by  the 
statute.  Williamson  v.  American 
Bank,  115  Fed.  793,  aff'g  109  Fed.  36. 

Such  a  suit  must  be  brought  against 
the  stockholders  generally,  and  cannot 
be  maintained  against  a  single  stock- 
holder. Williamson  v.  American  Bank, 


115  Fed.  793,  aff'g  109  Fed.  36. 

A  suit  by  the  holder  of  a  note  of 

the  bank  in  the  nature  of  a  creditor 's 

bill  to  enforce  the  stockholders'  liabil- 

,  ity  for  the  benefit  of  himself  and  the 

other    creditors   is    one   arising  under 

the   laws   of   the   United   States,   and 
* 

hence  within  the  jurisdiction  of  the 
federal  circuit  court  regardless  of 
diversity  of  citizenship.  Wyman  v. 
Wallace,  201  U.  8.  230,  50  L.  Ed.  738, 
aff'g  135  Fed.  286. 

A  creditor's  bill  seeking  to  apply 
the  bank's  assets  to  the  payment  of 
its  debts  and  to  enforce  the  liability 
cr£  its  stockholders  is  not  multifarious. 
Wyman  v.  Wallace,  201  U.  S.  230,  50 
L.  Ed.  738,  aff'g  135  Fed.  286. 

The  holder  of  a  note  against  the 
bank  is  not  obliged  to  reduce  the  same 
to  judgment  before  suing  in  behalf  of 
himself  and  all  other  creditors  of  the 
bank  to  have  the  assets,  of  the  bank 
applied  to  the  payment  of  the  corpo- 
rate debts  and  to  enforce  the  lia- 
bility of  the  stockholders.  Wyman  v. 
Wallace,  201  U.  S.  230,  50  L.  Ed.  738, 
aff'g  135  Fed.  286. 

85  Richmond  v.  Irons,  121  U.  S.  27, 
30  L.  Ed.  864.  See  also  King  v. 
Pomeroy,  121  Fed.  287;  Williamson  v. 
American  Bank,  115  Fed.  793,  aff'g 
109  Fed.  36. 

"The  act  simply  extends  to  every 
creditor  a  remedy  which  creditors  who 
were  citizens  of  states  other  than  that 
of  the  location  of  the  bank  had  be- 
fore it  was  enacted. ' '  King  v.  Pom- 
eroy, 121  Fed.  287. 

86  King  V.  Pomeroy,  121  Fed.  287. 

87  Such   power   exists   although   the 
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« 

to  tlie  effect  that  the  remedy  provided  by  the  statute  is  exclusive,  and 
must  be  strictly  pursued.** 

Where  the  liability  is  enforced  by  a  receiver  appointed  by  the  court, 
no  action  of  the  comptroller  is  necessary  to  empower  him  to  sue,  but 
the  court  itself  has  plenary  power  to  ascertain  the  necessity  of 
enforcing  the  liability,  and  to  direct  its  receiver  to  collect  it,  and  its 
decision  and  order  in  the  premises  are  as  conclusive  as  those  of  the 
comptroller  in  cases  within  his  jurisdiction.*' 

"Syhen  a  creditors'  bill  has  been  filed  against  shareholders  under 
this  statute  to  enforce  their  liajbility,  the  receiver  cannot  maintain  an 
action  against  them  for  the  same  purpose.'* 

An  agent  selected  by  the  stockholders  of  an  insolvent  national  bank 
for  the  purpose  of  winding  up  its  affairs  has  no  power  to  enforce  the 
statutory  liability  of  the  stockholders.'^.  Nor  is  he  a  proper  party 
plaintiff  in  a  suit  under  the  statute  for  that  purpose,  but  he  is  rather 
a  necessary  party  defendant.'* 

§4227.  — Parties — In  actions  at  law.  Where  the  liability  is 
several,  or  joint  and  several,'*  and  the  statute  is  such  as  to  create  a 
liability  directly  to  each  creditor,  and  to  permit  actions  at  law,  any 
creditor,  although  there  may  be  others,  may  sue  any  stockholder.'*  If 
the  liability  is  joint  only,  all  the  stockholders  must  be  sued  jointly ;  '^ 
while  if  it  is  several,  they  must,  be  sued  severally.'*     And  if  it  is 

creditors    do    not   proceed   to   enforce  Dry  Goods  Co.,  44  Kan.  415,  24  Pae. 

tlie  liability  by  the  particular  suit  in  426;   Pulsifer  v.   Greene,  96  Me.  438, 

equity   provided   for   by   the    statute.  52   Atl.   921;    Blair    v.    Newbegin,    65 

King  V.  Pomeroy,  121  Fed.  287.         ■  Ohio  St.  425,  58  L.  R.  A.  644,  62  N.  E. 

8S  Williamson    v.    American    Bank,  1040. 

115  Fed.  793.  IVUssissippi.    Vick   v.    Lane,   Hazle- 

89  King  V.  Pomeroy,  121  Fed.  287.  hurst  &  Co.,  56  Miss.  681. 

90  Harvey  v.  Lord,  11  Biss.  144,  10  Missouri.  Perry  v.  Turner,  55  Mo. 
Fed.  236.  418. 

91  Church  v.  Ayer,  80  Fed.  543.  New  York.   Van  Tuyl  v.  Kress,  172 

92  Williamson  v.  American  Bank,  App.  Div.  563,  158  N.  Y.  Supp.  810; 
115  Fed.  793,  afE'g  109  Fed.  36.  Abbott  v.  Aspinwall,  26  Barb.  202. 

93  See  §  4179,  supra.  South  Carolina.  Terry  v.  Little,  101 
91  See  §4218,  supra.  IT.  S.  216,- 25  L.  Ed.  864  (under  a  spe- 
95  Shaf er    v.    Moriarty,   46    Ind.    9;       cial  South  Carolina  charter). 

Bank  of  Poughkeepsie  v.  Ibbotson,  24  Where     the     liability     ia     several, 

Wend.   (N.  T.)   473;   Allen  v.  Sewall,  " some  exceptional  circtimstances  must 

2  Wend.   (N.  Y.)  327.     See  also  Over-  be  shown  to  justify  the  institution  of 

myer  v.  CannOn,  82  Ind.  457.  a  suit  by  one  against  many,  or  many 

96 Connecticut.      Paine    v.    Stewart,  against  one,  or  against  all."    Vick  v. 

33  Conn.  516.  Lane,  Hazlehurst  &  Co.,  56  Miss.  681. 

Kansas,     Abbey    v.    W.   B.    Grimes 
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joint  and  several,  any  number  or  all  may  be  joined  as  defendants.^'' 
Several  creditors  cannot  join  in  a  single  action  at  law  against  a  stock- 
holder since  there  is  no  joint  cause  of  action.'^ 

The  corporation  need  not  be  made  a  party,"  unless  it  is  so  provided 
by  the  statute.^    Nor  need  a  receiver  of  the  corporation  be  joined  as  a 


97  OaJifomisu.  Greenleaf  v.  Jacks,  133 
Cal.  506,  65  Pac.  1039;  Larrabee  v. 
Baldwin,  35   Cal.   155. 

Georgia.  A  receiver  may  join  all  of 
the  stockholders  who  are  liable  as  de- 
fendants in  a  single  action.  Moore  v. 
Eipley,  106  Ga.  556,  32  S.  E.  647. 

Idabo.  Under  the  express  provi- 
sions of  the  statute,  any  creditor  may 
institute  actions  agaiast  any  of  its 
stockholders,  jointly  or  severally,  to 
enforce  his  statutory  liability  for  the 
amount  unpaid  on  his  stock.  This  pro- 
vision has  no  application  where  it  is 
sought  to  enforce  the  statutory  double 
liability  of  stockholders  in  banks.  Mc- 
'  Tamany  v.  Day,  23  Idaho  95,  128  Pac. 
563. 

Kansas.  Grund  v.  Tucker,  5  Kan. 
70. 

Ne-w  York.  Mosler  Safe  Co.  v. 
Guardian  Trust  Co.,  208  N.  Y.  524, 
101  N.  E.  786,  modifying  and  aff'g 
judgment  153  App.  Div.  117, 138  N.  Y. 
Supp.  298;  Lang  v.  Lutz,  180  N.  Y. 
254,  73  N.  B.  24,  aff'g  83  App.  Div. 
534,  82  N.  Y.  Supp.  319;  Corning  v. 
McCullough,  1  N.  Y.  47,  49  Am.  Dec. 
287;  Van  Tuyl  v.  Schwab,  172  App. 
Div.  670,  158  N.  Y.  Supp.  424,  appeal 
dismissed  217  N.  Y.  663,  112  N.  E. 
1078;  Hallett  v.  Metropolitan  Messen- 
ger Co.,  69  App.  Div.  258,  74  N.  Y. 
Supp.  639,  modifying  judgment  35 
Misc.  659,  72  N.  Y.  Supp.  370.  See  also 
as  to  actions  by  the  superintendent  of 
banks,  §  4218,  pupra. 

South  Dakota.  Union  Nat.  Bank  of 
Omaha  v.  Halley,  19  S.  D.  474,  104  N. 
W.  213. 

Stockholders  who  were  such  when 
the  debt  was  contracted  may  be  joined 
where  the  liability  extends  to  them. 


Kiefhaber  Lumber  Co.  v.  Newport 
Lumber  Co.,  15  iJal.  App.  37,  113  Pac. 
691. 

98Bagnell  v.  Ives,  184  Fed.  466. 

99  California..  Greenleaf  v.  Jacks, 
133  Cal.  506,  65  Pac.  1039. 

Florida.  Gibbs  v.  Davis,  27  Fla.  531, 
8  So.  633. 

Massacliusetts.  American  Spirits 
Mfg.  Co.  V.  Eldridge,  209  Mass.  590, 
95  N.  E.  942. 

Michigan.  Tilden  v.  Young,  39 
Mich.  58.  * 

Minnesota.  Nolan  v.  Hazqn,  44 
Minn.  478,  47  N.  W.  155. 

Rhode  Island.  Third  Nat.  Bank  v. 
Angell,  18  B.  I.  1,  29  Atl.  500. 

In  an  action  at  law  against  all  of 
the  stockholders  by  the  receiver  of  an 
insolvent  corporation,  the  corporation 
is  not  a  necessary  party  defendant. 
Moore  v.  Eipley,  106  6a.  556,  32  S.  E. 
647. 

In  an  action  by  the  superintendent 
of  banks  to  enforce  the  statutory  lia- 
bility of  the  stookjiolders  of  a  trust 
company,  the  company  is  not  a  neces- 
sary party  defendant,  although  it  may 
be  a  proper  party.  Van  Tuyl  v.  Schar- 
mann,  208  N.  Y.  53,  101  N.  E.  779, 
afe'g  153  N.  Y.  App.  Div.  902,  137 
N.  Y.  Supp.  1147;  Van  Tuyl  v.  Sulli- 
van, 173  N.  Y.  App.  Div.  391,  156 
N.  Y.  Supp.  309,  afC'd  217  N.  Y.  691, 
112  N.  E.  1078. 

1  Connors  v.  Carp  River  Iron  Co., 
54  Mich.  168,  19  N.  W.  938;  Milroy  v. 
Spurr  Mountain  Iron  Min.  Co.,  43 
Mich.  231,  5  N.  W.  287;  Tilden  v. 
Young,  39  Mich.  58;  Mansfield  Iron 
Works  V.  Willcox,  52  Pa.  St.  377; 
Hoard  v.  Wilcox,  47  Pa.  St.  51. 
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defendant,  since  the  judgment  demanded  does  not  affect  the  corporate 
property.  ** 

§4228. In  suits  in  equity.  "When  a  statute  .imposing  in- 
dividual liability  upon  stockholders  expressly  or  impliedly  requires 
that  the  liability  shall  be  enforced  in  equity  for  the  purpose  of  pro- 
viding a  fund  for  the  common  benefit  of  all  the  creditors,^  a  single 
creditor  cannot  sue  for  his  own  benefit  alone,  but  all  the  creditors  must 
join  in  the  bill,  or  else,  if  it  is  brought  by  a  single  creditor,  it  must 
be  brought  on  behalf  of  himself  and  all  other  creditors  who  may  come 
in,  as  in  the  case  of  a  bill  to  reach  unpaid  subscriptions.*    And  where 


2  Lang  V.  Lutz,  180  N.  Y.  254,  73 
N.  E.  24,  aff'g  83  N.  Y.  App.  Div. 
534,  82  N.  Y.  Supp.  319. 

3  See  §  4218,  supra. 

4  United  States.  Terry  v.  Little,  101 
V.  S.  216,  25  L.  Ed.  864. 

Arkansas.  Jones  v.  Jarman,  34 
Ark.  323. 

Colorado.  Adams  v.  Clark,  36  Colo. 
65,  10  Ann.  Cas.  774,  85  Pac.  642; 
Zang  V.  Wyant,  25  Colo.  551,  71  Am. 
St.  Kep.  145,  56  Pac.  565;  Eiehardson 
V.  Boot,  18  Colo.  App.  140,  70  Pae. 
454;  Clark  v.  Knowles,  187  Mass.  35, 
105  Am.  St.  Eep.  376,  2  Ann.  Cas.  26, 
72  N.  E.  352;  Miller  v.  Smith,  26  E.  L 
146,  66  L.  E.  A.  473,  106  Am.  St.  Eep. 
699,  58  Atl.  634. 

Georgia.  John  V.  Farwell  Co.  v. 
Jackson  Stores,  137  Ga.  174,  73  S.  E. 
13;  Hill  &  Merry  v.  Jackson  Stores, 
137  Ga.  174,  73  S.  E.  13. 

Illinois.  Eames  v.  Doris,  102  111. 
360;  Harper  v.  Union  Mfg.  Co.,  100  111. 
225. 

Kentucky.  Eobertson  v.  Conway, 
188  Fed.  579;  Alsop  v.  Conway,  188 
Fed.  568,  certiorari  denied  223  U.  S. 
720,  56  L.  Ed.  629  (mem.  dec);  Con- 
way V.  Owensboro  Sav.  Bank  &  Trust 
Co.,  185  Fed.  950;  Id.  165  Fed.  822. 

Maryland.  Murphy  v.  Wheatley,  100 
Md.  358,  59  Atl.  704. 

Massachusetts.  First  Nat.  Bank  of 
Barre  v.  Higham  Mfg.  Co.,  127  Mass. 
563;  Pope  v.  Leomard,  115  Mass.  286; 


Grew  V.  Breed,  10  Mete.  569;  Crease 
V.  Babcoek,  10  Mete.  525. 

Minnesota.  Northwestern  Trust  Co. 
V.  Bradbury,  117  Minn.  83,  Ann.  Cas. 
3913  D  69,  134  N.  W.  513;  Hanson  v. 
Davison,  73  Minn.  454,  76  N.  W.  254; 
In  re  Martin's  Estate,  56  Minn.  420, 
57  N.  "W.  1065;  Allen  v.  Walsh,  25 
Minn.  543;  Eau  Claire  Nat.  Bank  v. 
Benson,  106  Wis.  624,  82  N.  W.  604; 
Finney  v.  Guy,  106  Wis.  256,  49  L.  E. 
A.  256,  82  N.  W.  595,  judgment  aff'd 
189  XT.  S.  335,  47  L.  Ed.  839. 

Montana.  Barth  v.  Pock,  51  Mont. 
418,  155  Pae.  282. 

Nebraska.  Goss  v.  Carter,  156  Fed. 
746;  Hazlett  v.  Woodhead,  28  E.  I. 
452,  67  Atl.  736,  27  E.  L  506,  63  Atl. 
952. 

New  HampsMre.  Hadley  v.  Eussell, 
40  N.  H.  109. 

New  York.  Hirshf  eld  v.  Fitzgerald, 
157  N.  Y.  166,  46  L.  E.  A.  839,  51  N. 
E.  997;  Marshall  v.  Sherman,  148  N. 
Y.  9,  34  L.  R.  A.  757,  51  Am.  St.  Eep. 
654,  42  N.  E.  419;  Graeber  v.  Ehrgott, 
—  App.  Div.  — ,  169  N.  Y.  Supp.  32; 
Warth  V.  Moore  Blind  Stitcher  & 
Overseamer  Co.,  146  App.  Div.  28,  130 
N.  Y.  Supp.  748,  aff'd  207  N.  Y.  673, 
100  N.  E.  1135;  In  re  Ziegler,  98  App. 
Div.  117,  90  N.  Y.  Supp.  681;  Dodge 
V.  Havenmeyer,  42  Hun  659;  Dyer  v. 
Drucker,  104  N.  Y.  Supp.  166.  See 
also  Lang  v.  Lutz,  180  N.  Y.  254,  73 
N.  B.  24,  aff'g  83  App.  Div.  534,  82 
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creditors  have  a  right  to  sue  either  in  law  or  equity,  a  suit  in  equity 
by  certain  creditors  should  be  brought  in  behalf  of  themselves  and 
the  other  creditors,  although  they  might  have  sued  alone  at  law.^ 
Although  their  claims  are  separate  and  distinct,  they  have  a  sufficient 
interest  in  common  to  warrant  them  in  joining  in  a  single  suit.® 


N.  Y.  Supp.  319;  Tord  v.  Chase,  118 
App.  Div.  605,  103  N.  Y.  Supp.  30, 
afe'd  189  N.  Y.  504,  81  N.  E.  1164. 

North  Caroliua.  Von  Glahn  v.  De 
Eossett,  76  N.  C.  292;  Von  Glahn  v. 
Lattimer,  73  N.  C.  333;  Von  Glahn  v. 
Harris,  73  N.  C.  323. 

Ohio.  Brown  v.  Hitchcock,  36  Ohio 
8t.  667;  XJmsted  v.  Buskirk,  17  Ohio 
St.  113;  Wright  v.  McCormaek,  17 
Ohio  St.  86;  Irvine  v.  Elliott,  203 
Fed.  82. 

Oregon.  Where  the  liability  is 
limited  to  the  amount  unpaid  on.  the 
stock,  the  suit  should  be  brought  on 
behalf  of  all  of  the  creditors  if  the 
corporation  is  insolvent  and  it  is 
sought  to  settle  or  wind  up  its  affairs. 
But  where  no  such  relief  is  sought, 
and  the  plaintiff  merely  seeks  to  sat- 
isfy his  own  judgment,  and  it  does 
not  appear  that  there  are  any  other . 
creditors,  the  suit  will  not  be  stayed 
because  not  brought  in  the  name  and 
for  the  benefit  of  all  the  creditors. 
Brundage  v.  Monumental  Gold  &  Sil- 
ver Min.  Co.,  12  Ore.  322,  7  Pac.  314. 

Pennsylvania.  Bates  v.  Day,  198 
Pa.  St.  513,  82  Am.  St.  Eep.  811,  48 
Atl.  407. 

South  Carolina.  Terry  v.  Calnan, 
4  S.  C.  508. 

Wisconsin.  Eehbein  v.  Eahr,  109 
Wis.  136,  85  N.  W.  315;  Eau  Claire 
Nat.  Bank  v.  Benson,  10&  Wis.  624, 
82  N.  W.  604;  Einney* v.  Guy,  106  Wis. 
256,  49  L.  R.  A.  486,  82  N.  W.  595, 
judgment  aff'd  189  XT.  S.  335,  47  L. 
Ed.  839;  Foster  v.  Posson,  105  Wis. 
99,  81  N.  W.  123;  Day  v.  Buckingham, 
87  Wis.  215,  58  N.  W.  254;  Carpenter 
V.  Marine  Bank,  14  Wis.  705,  note; 
Coleman  v.  White,  14  Wis.  700,  80 
Am.  Dec,  797. 


"The  liability  exists  in  favor  of 
the  creditors  collectively,  not  sev- 
erally, and  in  proportion  to  the 
amount  of  their  respective  claims 
against  the  corporation.  No  single 
creditor  can  enforce  payment  of  his 
debt  against  any  one  or  more  of  the 
stockholders,  because  he  has  no  several 
or  independent  right  to  the^  fund. ' ' 
Northwestern  Trust  Co.  v.  Bradbury, 
117  Minn.  83,  Ann.  Cas.  1913  D  69, 
134  N.  W.  513. 

Where  a  bill  was  filed  by  corpo- 
rate creditors  for  the  enforcement 
of  personal  liability  for  corporate 
debts  imposed  by  the  corporate 
charter,  debenture  holders  were  held 
to  have  been  properly  made  parties 
inasmuch  as  they  did  not  necessarily 
occupy  the  status  of  secured  creditors. 
Barton  Nat.  Bank  v.  Atkins,  _72  Vt.  33, 
47  Atl.  176. 

The  final  judgment  in  such  a  suit 
excludes  all  creditors  not  parties  to  it 
from  any  share  in  the  fund  realized 
from  the  liability  adjudged.  Eehbein 
v.  Eahr,  109  Wis.  136,  85  N.  W.  315. 

See  also  §  4218,  supra. 

6  Golden  v.  Cervenka,  278  111.  409, 
116  N.  E.  273;  Warth  v.  Moore  Blind 
Stitcher  &  Overseamer  Co.,  146  N.  Y. 
App.  Div.  28,  130  N.  Y.  Supp.  748, 
aff'd  207  N.  Y.  673,  100  N.  E.  1135; 
Hallett  V.  Metropolitan  Messenger  Co., 
69  N.  Y.  App.  Div.  258,  74  N.  Y.  Supp. 
639,  modifying  judgment  35  N.  Y. 
Misc.  659,  72  N.  Y.  Supp.  370:  See 
also  Dunn  v.  Bank  of  Union,  74  W. 
Va.  594,  L.  E.  A.  1915  B  168,  82  S.  E. 
758. 

And  see  §  4219,  supra. 

6  Dunn  V.  Bank  of  Union,  74  W.  Va. 
594,  L.  E.  A.  1915  B  168,  82  S.  E,  758, 
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Creditors  need  not  be  joined  as  plaintiffs  in  a  suit  by  a  receiver,  al- 
though such  joinder  is  not  prejudicial  to  the  defendantsJ 

It  is  generally  held  that  all  the  stockholders  who  are  within  the 
jurisdiction  of  the  court,  and  the  personal  representatives  of  deceased 
stockholders  whose  estates  are  liable,  should  be  made  parties  defend- 
ant, so  that  the  liability  of  all  may  be  enforced  in  the  same  suit,  and 
the  rights  of  the  stockholders  inter  se  protected.^    But  where  the  lia- 


7  Smathers  v.  "Western  Carolina 
Bank,  135  N.  C.  410,  47  S.  E.  893. 

8  United  States.  Walsh  v.  Memphis, 
C.  &  N.  W.  E.  Co.,  6  Ted.  797. 

Alabama.  Friend  v.  Powers,  93  Ala. 
114,  9  So.  392. 

Arkansas.  Jones  v.  Jarman,  34  Ark. 
323. 

Colorado.  Adams  v.  Clark,  36  Colo. 
65,  10  Ann.  Cas.  774,  85  Pac.  642;  Toll 
V.  Cobbey,  22  Colo.  App.  244,  124  Pac. 
357;  Eichardson  v.  Boot,  18  Colo.  App. 
140,  70  Pac.  454;  Clark  v.  Knowles, 
187  Mass.  35,  105  Am.  St.  Eep.  376,  2 
Ann.  Cas.  26,  72  N.  E.  352;  Miller  v. 
Smith,  26  E.  I.  146,  66  L.  E.  A.  473, 
106  Am.  St.  Eep.  699,  58  Atl.  634. 

Georgia.  Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  E.  626.  Several  per- 
sons alleged  to  have  organized  a  cor- 
poration and  to  have  transacted  busi- 
ness in  its  name  before  the  minimum 
capital  stock  was  subscribed  may  be 
joined  in  a  single  suit  to  enforce  the 
liability  imposed  upon  the  organizers 
of  a  corporation  under  such  circum- 
stances. John  v.  Farwell  Co.  v.  Jack- 
son Stores,  137  Ga.  174,  73  S.  E.  13. 

HUnolS.  Golden  v.  Cervenka,  278 
111.  409,  116  N.  E.  273;  Earwell  v. 
Great  Western  Tel.  Co.,  161  Bl.  522, 
44  N.  E.  891,  rev'g  47  111.  App.  579. 

Kansas.  All  the'  stockholders  who 
could  be  brought  within  the  jurisdic- 
tion of  the  court  were  required  to  be 
joined  as  defendants  in  a  suit  by  a 
receiver  under  Gen.  St.  1901,  §  3102. 
The  receiver  could  not  sue  a  single 
stockholder.  Waller  v.  Hamer,  65 
Kan.  168,  69  Pac.  185. 

Kentucky.      DeWolf    v.    Mallett,    2 


J.  J.  Marsh.  401;  Eobertson  v.  Con- 
way, 188  Fed.  579;  Alsop  v.  Conway, 
188  Fed.  568,  certiorari  denied  223  U. 
S.  720,  56  L.  Ed.  629  (mem.  dec); 
Conway  v.  Owensboro  Sav.  Bank  & 
Trust  Co.,  185  Fed.  950;  Id.  165  Fed. 
822. 

Maryland.  Murphy  v.  Wheatley,  100 
Md.  358,  59  Atl.  704. 

Minnesota.  Hanson  v.  Davison,  73 
Minn.  454,  76  N.  W.  254;  In  re  Mar- 
tin's Estate,  56  Minn.  420,  57  N.  W. 
1065;  Elkhart  Nat.  Bank  v.  North- 
western Guaranty  Loan  Co.,  87  Fed. 
252,  aff'g  84  Fed.  76;  Eau  Claire  Nat. 
Bank  v.  Benson,  106  Wis.  624,  82  N. 
W.  604;  Finney  v.  Guy,  106  Wis.  256, 
49  L.  E.  A.  486,  82  N.  W.  595,  judg- 
ment afe'd  189  U.  S.  335,  47  L.  Ed. 
839. 

Nebraska.  Goss  v.  Carter,  156  Fed. 
746;  Hazlett  v.  Woodhead,  28  E.  I. 
452,  67  Atl.  736,  27  E.  I.  506,  63  Atl. 
952.  The  representative  of  a  deceased 
stockholder  is  a  proper  party.  Brink- 
worth  V.  Hazlett,  64  Neb.  592,  90  N. 
W.  537. 

New  Hampshire.  Connecticut  Eiver 
Sav.  Bank  v.  Fiske,  60  N.  H.  363; 
Eice  V.  Merrimack  Hosiery  Co.,  56  N. 
II.  114;  Erickson  v.  Nesmith,  46  N.  H. 
371;  Hadley  v.  Eussell,  40  N.  H.  109. 

New  York.  Graeber  v.  Ehrgott,  — 
App.  Div.  — ,  169  N.  Y.  Supp.  32; 
Warth  V.  Moore  Blind  Stitcher  & 
Overseamer  Co.,  146  App.  Div.  28,  130 
N.  Y.  Supp.  748,  aff'd  207  N.  Y.  673, 
100  N.  E.  1135;  Ford  v.  Chase,  118 
App.  Div.  605,  103  N.  Y.  Supp.  30, 
aff'd  189  N.  Y.  504,  81  N.  E.  1164. 
Stockholders     inadvertently     omitted 
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bility  is  several,  or  joint  and  several,  some  courts  have  held  that  all 
the  stockholders  need  not  be  joined,®  especially  where  they  are  very 
numerous,  and  to  require  the  joinder  of  all  of  them  would  be  virtually 
to  deny  any  remedy  to  the  complainant.^"  Those  sued  may  bring  in  the 
others  by  cross-bill,  however.^^  Assignees  of  insolvent  stockholders  are 
proper  parties.^^  And  heirs  and  legatees  of  a  deceased  stockholder 
who  have  received  their  estates  are  necessary  parties.^'  But  they 
cannot  represent  the  estate,  and  hence  are  not  proper  parties  where 
they  are  made  liable  only  on  claims  which  have  been  established 

9  Palmer  v.  Woods,  149  111.  146,  35 
N.  E.  1122;  Gamewell  Fire  Alarm  Tel. 
Co.  V.  Fire  &  Police  Tel.  Co.,  116  Ky. 
759,  76  S.  W.  862;  Pettibone  v.  Me- 
Graw,  6  Mich;  441;  Hosier  Safe  Co. 
V.  Guardian  Trust  Co.,  208  N.  Y.  524, 
101  N.  E.  786,  modifying  and  aff'g 
judgment   153   N.   Y.   App.   Div.   117, 

138  N.  Y.  298.  See  also  Young  v. 
Farwell,  139  111.  326,  332,  28  N.  E. 
845.     And  see  §  4127,  supra. 

Where  the  liability  is  several  the 
court  may  decree  against  those  of  the 
defendants  who  have  been  served,  and 
continue  the  cause  as  to  the  others. 
Caistleman  v.  Holmes,  4  J.  J.  Marsh. 
(Ky.)  1. 

In  Brundage  v.  Monumental  Gold 
&  Silver  Min.  Co.,  12  Ore.  322,  7  Pac. 
314,  it  was  held  that  a  suit  to  enforce 
a,  statutory  liability  for  the  amount 
unpaid  on  the  stock  would  not  abate 
for  failure  to  join  all  of  the  stock- 
holders, where  it  is  not  sought  to  wind 
up  the  affairs  of  the  corporation. 

10  Pettibone  v.  McGraw,  6  Mich. 
441;  Brundage  v.  Monumental  Gold  & 
Silver  Min.  Co.,  12  Ore.  322,  7  Pae. 
314. 

n  Palmer  v.  Woods,  149  HI.  146,  35 
N.  E.  1122.    See  also  Young  v.  Parwell, 

139  111.  326,  332,-  28  N.  E.  845.  And 
see  §  4127,  supra. 

X2  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33,  47  Atl.  176.  And  see  §  4264, 
infra. 

13  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33,  47  Atl.  176. 


may  be  brought  in,  by  leave  of  court, 
by  a  supplemental  summons  and  com- 
plaint. Warth  V.  Moore  Blind  Stitcher 
and  Overseamer  Co.,  146  App.  Div.  28, 
130  N.  Y.  Supp.  748,  aff'd  207  N.  Y. 
673,  100  N.  E.  1135. 

North  Carolina.  Von  Glahn  v.  De 
Eossett,  76  N.  C.  292;  Von  Glahn  v. 
Harris,  73  N.  C.  323. 

Ohio.  Bullock  v.  Kilgour,  39  Ohio 
St.  543;  TJmsted  v.  Buskirk,  17  Ohio 
St.  113;  Irvine  v.  Elliott,  203  Fed.  82; 
Middletown  Nat.  Bank  v.  Toledo,  A. 
A.  &  N.  M.  By.  Co.,  113  Fed.  587. 
Questions  certified  to  Supreme  Court, 
127  Fed.  85,  which  decided  them  in 
accordance  with  the  opinion  of  the 
Circuit  Court.  197  U.  S.  394,  49  L.  Ed. 
803. 

Oklahoma.  The  stockholders  are 
necessary  parties  to  an  action  to  en- 
force the  liability  of  stockholders-  to 
the  extent  of  the  amount  unpaid  on 
their  stock,  under  the  Oklahoma 
statute.  Smith  v.  Kastor,  195  HI.  App. 
458. 

Washington.  New  York  Nat.  Exch.. 
Bank  v.  Metropolitan  Sav.  Bank,  28 
Wash.  553,  68  Pac.  905. 

Wisconsin.  Eehbein  v.  Eahr,  109 
Wis.  136,  85  N.  W.  315;  Eau  Claire 
Nat.  Bank  v.  Benson,  106  Wis.  624,  82 
N.  W.  604;  Finney  v.  Guy,  106  Wis. 
256,  49  L.  E.  A.  256,  82  N.  W.  595, 
judgment  aff'd  189  V.  S.  335,  47  L.  Ed. 
839;  Foster  v.  Posson,  105  Wis.  99,  81 
N.  W.  123;  Coleman  v.  White,  14  Wis. 
700,  80  Am.  Dec.  797. 
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against  the  estate,  and  its  liability  has  not  been  established,  i*  Nor 
is  a  residuary  legatee  who  has  received  nothing  from  the  estate  a 
proper  party,  since  he  has  no  interest  in  the  estate  which  can  prevent 
its  application  to  the  payment  of  the  testator's  debts.^^  It  is  a 
sufficient  excuse  for  omitting  certain  stockholders  as  parties  defend- 
ant, that  some  of  them  were  dead,  and  their  estates  unrepresented, 
and  that  others  cannot  be  found  within  the  jurisdiction  of  the  court.^® 
And  stockholders  whose  stock  has  been  forfeited,  or  who  have  not  paid 
the  perceqfage  of  their  subscriptions  necessary  to  make  them  stock- 
holders, need  not  be  joined.^''  But  the  fact  that  the  plaintiffs  elect 
to  omit  certain  stockholders,  because  of  their  insolvency,  or  for  any 
other  reason,  does  iiot  preclude  any  of  the  other  parties  from  bring- 
ing them  in,  if  their  presence  can  protect  any  rights  of  contribution 
or  otherwise.^*  The  objection  that  all  the  stockholders  are  not  joined 
as  parties  defendant  is  waived  if  not  raised  by  answer  or  demurrer.^^ 
A  decree  fixing  the  liability  of  stockholders  not  served  and  not 
appearing  is  erroneous.^"  The  final  judgment  excludes  all  creditors 
from  any  demand  against  omitted  stockholders,^^  and  it  has  been  held 
that  stockholders  who  are  joined  have  no  right  of  contribution  against 
stockholders  who  are  not  joined,  whether  within  the  jurisdiction  or 
not.22 

The  corporation  is  a  proper  party  defendant,  and  generally  it  is  a 

14  Brinkwortli  v.  Hazlett,  64  Neb.  stock  for  nonpayment  of  assessments 
592,  90  N.  W.  537.  See  also  §  4195,  on  the  liability  of  the  stockholder,  see 
supra.  §  665,  supra. 

15  Starkweather  &  Shepley  v.  Brown,  As  to  the  effect  of  the  nonpayment 
25  E.  I.  142,  55  Atl.  201,  rehearing  de-  of  the  required  percentage  on  the 
nied  25  R.  I.  176,  55  Atl.  324. .  validity  of  the  subscription,  see  §  708 

16  Wheatley  v.  Glorver,  125  Ga.  710,  et  seq.,  supra. 

54  S.  E.  626 ;  Brobston  v.  Downing,  95  18  Rehbein  v.  Eahr,  109  Wis.  136,  85 

Ga.    505,  22  S.   E.    277;    Mahoney   v.  N.  W.  315. 

Bernhard,  27  N.  Y.  Misc.  339,  58  N.  Y.  19  Arthur  v.  Willius,  44  Minn.  409, 

Supp.   748,   afE'd  45  N.  Y.  App.,  Div.  46  N.  W.  851. 

499,  63  N.  Y.  Supp.  642,  aff'd  169  N.  20  Dunn   v.  Bank   of  Union,   74  W. 

y.  589,  62  N.  E.  1097.     See  also  Gull-  Va.  594,  L.  E.  A.  1915  E  168,  82  S.  E. 

bert  v.  Eessinger,  173  Mo.  App.  680,  758. 

160   S.  W.   17;   Eehbein  v.   Eahr,  109  21  Rehbein  v.  Eahr,  109  Wis.  136,  85 

Wis.  136,  85  N.  W.  315.  N.  W.  315;   Finney  v.  Guy,  106  Wis. 

17  Ford  V.  Chase,  118  N.  Y.  ^pp.  256,  49  L.  E.  A.  486,  82  N.  W.  595, 
Div.  605,  103  N.  Y.  Supp.  30,  aff'd  judgment  aff'd  189  U.  S.  335,  47  L. 
189  N.  Y.  504,  81  N.  E.  1164.  Ed.  839. 

As  to  the  effect  of  a  forfeiture  of  22  See  §4265,  infra, 
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necessary  party .^    And  if  the  assets  of  the  corporation  are  in  the 
hands  of  an  assignee  for  the  benefit  of  creditors,  he  should  be  made  a 


23  United  States.  Irvine  v.  Elliott, 
203  Fed.  82;  Goss  v.  Carter,  156  Fed. 
746;  Elkhart  Nat.  Bank  v.  North- 
western Guaranty  Loan  Co.,  87  Fed. 
252,  afE'g  84  Fed.  76;  Flour  City  Nat. 
Bank  v.  Wechselberg,  45  Fed.  547; 
Walser  v.  Memphis,  C.  &  N. '  W.  Ey. 
Co.,  19  Fed.  152. 

Arkansas.  Jones  v.  J^j-man,  34  Ark. 
323. 

Minnesota.  In  re  Martin's  Estate, 
56  Minn.  420,  '57  N.  W.  1065. 

New  York.  Masters  v.  Eosaie  Lead 
Min.  Co.,  2  Sandf.  Ch.  301. 

Ohio.  TJmsted  v.  Buskirk,  17  Ohio 
St.  113. 

Pennsylvania.  Bates  v.  Day,  198 
Pa.  St.  513,  82  Am.  St.  Bep.  811,  48 
Atl.  407;  Patterson  v.  Wyomissing 
Mfg.  Co.,  40  Pa.  St.  117. 

West  Virginia.  Nimick  v.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184. 

Wisconsin.  Eehbein  v.  Eahr,  109 
Wis.  136,  85  N.  W.  315;  May  v.  Black, 
77  Wis.  101,  45  N.  W.  949;  Coleman 
V.  White,  14  Wis.  700,  80  Am.  Dee. 
797. 

The  corporation  may  be  joined  as 
a  ,  defendant  in  a  suit  to  enforce  the 
statutory  liability  of  persons  who 
organize  a  corporation  and  transact 
business  in  its  name  before  the  mini- 
mum capital  stock  is  subscribed.  John 
V.  Farwell  Co.  v.  Jackson  Stores,  137 
Ga.  174,  73  S.  E.  13.  And  in  Com- 
mercial Bank  of  Augusta  v.  Warthen, 
119  Ga.  990,  47  S.  E.  536,  it  is  held 
that  it  is  a  necessary  party. 

The  corporation  is  a  necessary 
party  to  a  suit  under  the  Oklahoma 
statute*  to  enforcp  the  liability  of 
stockholders  to  the  extent  of  thej 
amount  remaining  unpaid  on  their 
stock.  Smith  v.  Kastor,  195  111.  App. 
458. 

For  the  purpose  of  a  final  adjudica- 
tion of  all  matters  involved,  the  cor- 


poration is  a  necessary  party,  but  it  is 
not  a  necessary  party  where  the  only 
relief  sought  is  the  ascertainment  of 
the  liability  of  the  stockholders  and 
judgment  accordingly.  The  stock- 
holders cannot  plead  in  bar  that  it  is 
not  joined.  Kipp  v.  Miller,  47  Colo. 
598,  135  Am.  St.  Eep.  2^6,  108  Pac. 
164.  See  also  Clark  v.  Knowles,  .187 
Mass.  35,  105  Am.  St.  Eep.  376,  2  Ann. 
Cas.  26,  72  N.  E-  352. 

The  ascertainment  of  the  liabilities 
of  an  insolvent  bank,  which  is  neces- 
sary before  an  action  can  be  main- 
tained by  a  receiver  to  enforce  the 
liability  of  its  stockholders,  can  be 
had  only  in  an  action  to  which  the 
bank  is  a  party,  and  in  which  it  is 
served  witji  notice  of  the  pendency  of 
the  proceeding  or  has  voluntarily  ap- 
peared. Holeomb  v.  Tierney,  79  Neb. 
660,  113  N.  W.  204. 

But  the  corporation  is  not  a  neces- 
sary party  to  a  suit  to  enforce  the 
liability  of  the  stockholders,  brought 
after  the  ascertainment  of  the  corpo- 
rate indebtedness  and  the  application 
of  its  assets  to  the  payment  of  the 
same.  German  Nat.  Bank  of  Lincoln 
V.  Farmers'  &  Merchants'  Bank,  54 
Neb.  593,  74  N.  W.  1086;  Hazlett  v. 
Woodhead,  28  E.  L  452,  67  Atl.  736, 
27  E.  I.  506,  63  Atl.  952. 

But  it  is  not  an  improper  party. 
German  Nat.  Bank  of  Lincoln  v. 
Farmers '  &  Merchants '  Bank,  54  Neb. 
593,  H  N.  W.  1086. 

.The  corporation  is  a  necessary  party 
only  where  there  are  corporate  assets 
which  ought  td  be  applied  to  the  pay- 
ment of  the  debts.  Otherwise  it  is 
a  proper  party,  but  only  for  the  pur- 
pose* of  establishing  against  it  as  a 
finality  the  amount  of  the  indebted- 
ness for  which  the  stockholders  are 
liable.  Finney  v.  Guy,  106  Wis.  256, 
49  L.  E.  A.  486,  82  N.  W.  595,  judg- 
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party  defendant. 2*    But  it  has  been  held  that  a  receiver  is  not  a  neces- 
sary party.^^ 

§  4229.  —  Joinder  of  causes  of  action.  When  the  statute  imposing 
individual  liability  upon  stockholders  for  corporate  debts  is  intended 
to  provide  a  common  fund  for  the  benefit  of  all  creditors  ratably,  so 
that  it  may  be  enforced  by  a  suit  in  equity,  as  explained  in  a  former 
section,  a  creditor  in  bringing  such  a  suit  on  behalf  of  himself  and 
other  creditors  "who  may  come  in  may  unite  in  the  same  bill  or  com- 
plaint with  the  claim  to  enforce  the  statutory  liability  of  stockholders 
a  claim  to  compel  them  to  pay  in  the  balance  due  on  their  subscrip- 
tions.^^ And  a, cause  of' action  in  favor  of  a  receiver  to  enforce  the 
statutory  liability  of  a  stockholder  may  be  joined  with  one  to  recover 
the  amount  remaining  unpaid  on  his  stock  when  issued.^'' 

A  biU  in  behalf  of  all  the  creditors  to  enforce  the  statutory  liability 
of  all  the  stockholders  and  also  against  another  corporation  to  compel 
it  to  make  good  a  deficiency  in  the  corporate  assets  is  multifarious.^^* 
But  where  the  double  liability  is  enforceable  by  a  trustee  for  the 
benefit  of  creditors,  it  has  been  held  that  such  liability  and  the  liability 
of  officers  and  directors  for  neglect  and  mismanagement  may  be  en- 
forced by  him  in  a  single  suit.^® 


ment  aff'd  189  IT.  S.  335,  47  L.  Ed. 
839. 

24  Harper  v.  Union  Mfg.  Co.,  100  HI. 
225.  See  also  Kipp  v.  Miller,  47  Colo. 
598,  135  Am.  St.  Eep.  236,  108  Pac. 
164. 

25Malioney  v.  Bernhard,  27  N.  T. 
Misc.  339,  58  N.  T.  Supp.  748,  aff'd 
45  N.  Y.  App.  Div.  499,  63' N.  Y.  Supp. 
642,  aflf'd  169  N.  Y.  589,  62  N.  E.  1097. 

26  New  York  Life  Ins.  Co.  v.  Beard, 
80  Fed.  66;  Northwestern  Railroader 
V.  Prior,  68  Min.  95,  70  N.  W.  869; 
Barrick  v.  Gifford,  47  Ohio  St.  180, 
21  Am.  St.  Eep.  798,  24  N.  E.  259; 
Warner  v.  Callender,  20  Ohio  St.  190. 

' '  The  primary  purpose  of  a  suit 
being  to  wind  up  an  insolvent  corpora- 
tion and  distribute  its  assets  ratably 
among  its  creditors,  the  enforcement 
of  all  liabilities  of  ofScers  and  stock- 
holders to  the  corporation,  whether 
created  by  law  or  otherwise,  and  all 
liabilities  of  directors  and  stock- 
boldera  to  creditors  created  by  law, 


are  germane  to  the  main  purpose  of 
the  litigation  and  not  only  may  be 
joined  therewith  as  a  part  thereof 
under  the  established  rules  of  equity 
jurisdiction,  but,  under  the  scheme  of 
the  Cade  for  working  out  the  various 
liabilities  in  which  creditors  of  a  cor- 
poration as  a  class  are  interested, 
must  be  so  joined,  and  the  liabilities 
of  all  others  to  creditors,  of  a  trust 
nature,  may  be  so  joined."  Harri- 
gan  V.  Gilchrist,  121  Wis.  127,  239, 
99  N.  W.  909. 

27  Pish  v.  Chase,  114  Minn.  460,  131 
N.  W.  631. 

28  Golden  v.  Cervenka,  278  111.  409, 
116  N.  E.  278. 

29  If  the  trustee  does  not  ask  to 
have  the  liability  of  oficers  and  di- 
rectors enforced  in  a  suit  against  the 
stockholders,  the  latter  may'  do  so  by 
answers  in  the  nature  of  cross-bills. 
Clark  v.  Bank  of  Union,  72  W.,  Va, 
491,  78  S.  E.  785, 
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§4230.  Discontinuance  of  suit.  It  has  been  held  that,  although 
a  suit  instituted  by  a  creditor  on  behalf  of  himself  and  such  other 
creditors  as  may  come  in,  is  a  representative  suit  for  the  benefit  of  all 
creditors  ratably,  the  plaintiff  does  not  become  a  trustee  or  repre- 
sentative of  the  other  creditors  "to  such  an  extent  as  to  require  him  to 
carry  on  the  litigation  for  their  interests  in  opposition  to  his  own, 
or  after  he  has  settled  his  claim,"  and  that  he  may  discontinue  the 
suit,  unless  other  creditors  have  actually  come  in  and  been  made 
parties,  so  as  to  acquire  a  right  to  take  part  in  the  management  of  the 
suit.^"  But  there  is  also  authority  to  the  contrary .'^  Of  course,  if 
other  creditors  have  actually  come  in  and  become  parties,  they  may 
continue  the  suit.'^ 


§4231.  Necessity  for  exhausting^  assets  of  the  corporation  and 
remedies  against  it — General  principles.  If  the  liability  is  a  primary 
one,^*  creditors  need  not  resort  to  the  assets  of  the  corporation  before 
proceeding  against  the  stockholders,^*  and  may  sue  and  collect  from 
them  to  the  extent  of  their  liability,  without  first  exhausting  their 
remedies  against  the  corporation  by  recovering  a  judgment  against 
it  and  issuing  an  execution  thereon,  or  otherwise.^^     On  the  other 


30  Hirahf  eld  v.  Fitzgerald,  157  N.  Y. 
166,  46  L.  E.  A.  839,  51  N.  E.  997, 
rev'g  Hirshfeld  v.  Bopp,  27  N.  Y.  App. 
Div.  180,  50  N.  Y.  Supp.  676.  And 
eee  generally,  Belmont  Nail  Co.  v. 
Columbia  Irom  &  Steel  Co.,  46  Fed. 
336;  Derby  v.  Yale,  13  Hun  (N.  Y.) 
273;  Tremaiu  v.  Guardian  Mut.  Life 
Ins.  Co.,  11  Hun  (N.  Y.)  286;  Innes 
V.  Lansing,  7  Paige  Ch.  (N.  Y.)  583. 

31  Atlas  Bank  v.  Nahant  Bank,  28 
Pick.    (Mass.)    480. 

32  See  the  eases  above  cited. 

33  See  §4180,  supra. 

34  Eva  V.  Andersen,  166  Gal.  420, 137 
Pae.  16;  Shafer  v.  Moriarty,  46  Ind.  9. 
See  also  Marion  Tp.  Union  Draining 
Co.  V.  Norris,  37  Ind.  424. 

Where  the  liability  is  a  primary  one, 
it  may  be  enforced  without  waiting 
until  the  assets  of  the  corporation 
have.been  collected  and  converted  into 
money  and  applied  to  the  payment  of 
its  debts.  Pate  v.  Bank  of  Newton, 
1]  6  Miss.  666,  77  So.  601. 

Creditors  of  an  insolvent  bank  are 


not  required  to  exhaust  the  assets  of 
the  bank  before  suing  stockholders  on 
their  liability  fixed  by  law.  Buist  v. 
Williams,  81  S.  C.  495,  62  S.  E.  859. 

See  also  the  cases  cited  in  the  fol- 
lowing note. 

35  California.  MeGowaa  v.McDonald, 
111  Cal.  57,  52  Am.  St.  Eep.  149,  43 
Pac.  418;  Knowles  v.  Sandercock,  107 
Cal.  629,  40  Pae.  1047;  Morrow  v.  Su- 
perior Court,  64  Cal.  383,  1  Pae.  354; 
Faymonville  v.  MeCollough,  59  Cal. 
285;  Young  v.  Eosenbaum,  39  Cal.  646; 
Prince  v.  Lynch,  38  Cal.  528,  99  Am. 
Dec.  427;  Davidson  v.  Eankin,  34 
Oal.  503;  Lininger  v.  Botsford,  32  Cal. 
App.  386,  163  Pae.  63;  Trindade  v.  At- 
water  Canning  &  Packing  •Oo'.  (Cal. 
App.),  128  Pac.  756;  Buttner  v. 
Adams,  236  Fed.  105;  Dolbear  v.  For- 
eign Mines  Development  Co.,  Ltd.,  190 
Fed.  646. 

Florida.  Gibbs  v.  Davis,  27  Fla.  531, 
8  So.  633. 

lUinois.  Standard  Distilling  &  Dis- 
tributing Co.  V.  Springfield  Co»l  Min- 
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hand,  where  the. liability  is  a  secondary  one,*®  it  can  be  resorted  to 
only  after  the  assets  of  the  corporation  have  been  exhausted  for  the 
benefit  of  the  creditors,*'  and  in  such  case  creditors  cannot  proceed 


ing  &  Title  Co.,  239  111.  600,  88  N.  B. 
236j  Parmelee  v.  Price,  208  111.  544,  70 
K.  E.  725,  aff'g  105  111.  App.  271; 
World 's  Fair  Excursion  &  Transporta- 
tion Co.  V.  Gasch,  162  111.  402,  44  N.  E. 
724,  rev'g  judgment  58  111.  App.  391; 
Culver  V.  Third  Nat.  Bank  of  Chicago, 
64  111.  528;  Cohen  v.  Toy  Gun  Mfg. 
Co.,  172  111.  App.  .330;  American 
Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass. 
590,  95  N.  E.  942. 

Indiana.  Shafer  v.  Moriarty,  46 
Ind.  9.  See  also  Marion  Tp.  Union 
Draining  Co.  v.  Norris,  37  Ind. 
424.  Compare  Ewing  v.  Stultz,  9  Ind. 
App.  1,  36  N.  E.  170. 

Iowa.  Marshall  v.  Harris,  55  Iowa 
182,  7  N.  "W.  509. 

Minnesota.  Gebhard  v.  Eastman,  7 
Minn.  56. 

New  Hampshire.  Creditors  are  not 
obliged  to  exhaust  their  legal  remedies 
against  the  corporation  before  enforc- 
ing the  statnitory  liability  of  stock- 
holders for  debts  contracted  before 
the  full  amount  of  the  capital  has  been 
paid  in.  Connecticut  Eiver  Sav.  Bank 
V.  Fiske,  60  N.  H.  363. 

North  Dakota.  Marshall  -  Wells 
Hardware  Co.  v.  New  Era  Coai  Co.,  13 
N.  D.  396,  100  N.  W.  1084. 

South  Carolina.  Parker  v.  Carolina 
Sav.  Bank,  53  S.  C.  583,  69  Am.  St. 
Eep.  888,  31  S.  E.  673;  Bird  v.  Calvert, 
22  S.  C.  292;  Planters'  Bank  of  Pair- 
field  V.  Bivingsvd'lle  Cotton  Mfg.  Co., 
10  Rich.  L.  95. 

Wisconsin.  Sleeper  v.  Goodwin,  67 
Wis.  577,  31  N.  W.  335;  Merchants' 
Bank  v.  Chandler,  19  Wis.  434;  Cleve- 
land V.  Marine  Bank  of  Milwaukee, 
17  Wis.  545;  Perkins  v.  Church,  31 
Barb.  (N.  T-.)  84. 

36  See  §  4180,  supra. 

37  Indiana.  Ewing  v.  Stultz,  9  Ind. 
App.    1,    36   N.    E.  ■  |70;    Toucey    v. 


Bowen,  1  Biss.  81,  Ped.  Cas.  No. 
14,107. 

Kansas.  Hoyt  v.  Bunker,  50  Kan. 
547,  32  Pae.  126;  Carey  Lumber  C«.  v. 
Neal,  3  Kan.  App.  399,  42  Pac.  925. 

Maine.  Flynn  v.  American  Banking 
&  Trust  Co.,  104  Me.  141,  19  L.'  R.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771. 

Maryland.  Hall  v.  Hughes,  119  Md. 
487,  87  Atl.  387;  Hughes  v.  HaU,  117 
Md.  547,  83  Atl.  1023. 

Nebraska.  Talmage  v.  Minton-Wood- 
ward  Co.,  83  Neb.  29,  118  N.  W.  1099; 
Holcomb  v.  Tierney,  79  Neb.  660,  113 
N.  W.  204;  Hamilton  Nat.  Bj,uk  v. 
American  Loan  &  Trust  Co.,  72  Neb. 
81,  100  N.  W.  202;  Id..  66  Neb.  67,  92 
N.  W.  189;  Globe  Pub.  Co.  v.  State 
Bank  of  Nebraska,  41  Neb.  175,  27 
L.  E.  A.  854,  59  N.  W.  683;  Com- 
mercial Nat.  Bank  of  Omaha  v.  Gib- 
son, 37  Neb.  750,  56  N.  W.  616;  Goss 
V.  Carter,  156  Ped.  746;  New  Hamp- 
shire Sav.  Bank  v.  Eichey,  121  Ped. 
956;  Francis  v.  Hazlett,  192  Mass.  137, 
116  Am.  St.  Eep.  230,  78  N.  E.  405; 
Hazlett  V.  Woodhead,  28  E.  I.  452,  67 
Atl.  736,  27  B.  I.  506,  63  Atl.  952. 

New  York.  Gause  v.  Boldt,  49  Misc. 
340,  99  N.  T.  Supp.  442,  aff'd  115 
App.  Div.  897,  100  N.  T.  Supp.  1117, 
188  N.  Y.  546,  80  N.  E.  566. 

Ohio.  Bronson  v.  Schneider,  49  Ohio 
St.  438,  33  N.  E.  233;  Irvine  v.  Elliott, 
203  Fed.  82;  PfafE  v.  Gruen,  92  Mo. 
App.  560,  69  S.  W.  405. 

Pennsylvania.  Craig's  Appeal,  92 
Pa.  St.  396;  Appeal  of  Means,  85  Pa. 
St.  75. 

Waslilngton.  Shuey  v.  Adair,  24 
Wash.  378,  64  Pac.  536. 

Where  the  liability  is  secondary,  no 
right  of  action  accrues  until  it  has 
been  judicially  ascertained  that  the 
corporate  assets  have  been  exhausted 
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against  stockholders  to  enforce  their  liability  until  tuey  nave  ex- 
hausted their  legal  remedy  against  the  corporation  by  recovery  of  a 
judgment  against  it,  and  return  of  an  execution  wholly  or  partly  un- 
satisfied, or  unless  they  show  that  tMs  was  impossible,  or  would  have 
been  useless.  In  some  jurisdictions  this  is  the  rule  by  express  pro- 
vision of  the  statute.'* 


and  that  a  resort  to  the  stockholders 
is  neeessary.  Mynn  v.  American  Bank- 
ing &  Trust  Co.,  104  Me.  141,  19  L.  E. 
A.  (N.  S.)  428,  129  Am,  St.  Rep.  378, 
69  Atl.  771. 

Before  the  liability  o£  the  stock- 
holders can  be  enforced  by  a  receiver 
it  must  be  made  to  appear  that  the 
tangible  corporate  assets  are  insuffi- 
cient to  pay  the  corporate  debts.  Hall 
V.  Hughes,  119  Md.  487,  87  Atl.  387; 
Hugh^  V.  Hall,  117  Md.  547,  83  Atl. 
1023. 

The  liability  is  not  primary  but  con- 
tingent on  the  insolvency  of  the  com- 
pany and  its  inability  to  meet  its  ob- 
ligations to  creditors,  Pfaff  v.  Gruen, 
92  Mo.  App.  560,  69  S.  "W.  405. 

The  liability  is  not  available  when 
other  means  of  compelling  payment 
remain  open,  whether  through  the  col- 
lection of  unpaid  subscriptions  or  the 
seizure  and  sale  of  other  corporate 
assets.     Irvine  v.  Elliott,  203  Fed.  82. 

The  creditors  of  an  insolvent  bank 
for  which  a  receiver  has  been  ap- 
pointed niay  maintain  a  suit  in  equity 
to  enforce  the  liability  of  its  stock- 
holders although  the  receiver  has  not 
converted  and  applied  all  the  assets, 
and  it  is  not  alleged  that  the  full 
amount  of  the  stockholders'  liability 
will  be  required  to  pay  the  creditors. 
Barnes  v.  Arnold,  23  N.  Y.  Misc.  197, 
51  N.  Y.  Supp.  1109,  aff'd  45  N.  Y. 
App.  Div.  314,  61  N.  Y.  Supp.  85,  169 
N".  Y.  611,  6'2  N.  E.  1093. 

They  may  also  do  so  where  it  is 
shown  that  the  deficiency  will  exceed 
the  total  amount  of  the  liability  of 
all  the  .stockholders.  Mahoney  v. 
Bernhard,  27  N,  Y,  Misc,  339,  58  IT. 


Y.  Supp.  748,  aff'd  45  N.  Y,  App,  Div, 
499,  63  N,  Y,  Supp.  642,  judgment 
aff'd  169  JSr.  Y,  589,  62  N,  E,  1097. 

See  also  cases  cited  in  the  following 
note. 

38  trnited  States.  Fourth  Nat.  Bank 
of  New  York  v.  Francklyn,  120  IT.  S. 
747,  30  L.  Ed.  825;  Flash  v.  Conn, 
109  U.  S.  371,  27  L.  Ed.  966;  Harrison 
V.  Eemington  Paper  Co.,  140  Fed.  385, 
3  L.  E.  A.  (N.  S.)  954,  5  Ann.  Cas. 
314,  certiorari  denied  19i9  U.  S.  607, 
50  L.  Ed.  331  (mem.  dec);  Toucey  v. 
Bowen,  1  Biss.  81,  Fed.  Cas.  No.  14,- 
107;  Haskins  v.  Harding,  2  Dill.  99, 
Fed.  Cas.  No.  6,196. 

IMaware.  Eev.  Code  1915,  ^1965, 
expressly  provides  that  no  suit  shall 
be  brought  against  any  stockholder 
for  any  debt  of  the  corporation  until 
judgment  shall  be  obtained  therefor 
against  such  corporation  and  execu- 
tion thereon  returned  unsatisfied. 
John  W.  Cooney  Co.  v.  Arlington 
Hotel  Co.,  —  Del.  — ,  101  Atl.  879. 

Georgia.  Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  E.  626;  Lane  v.  Harris, 
16  Ga.  217;  Thornton  v.  Lane,  11  Ga. 
459. 

Idaho.  Weil  V.  Def  enbach,  .1 70  Pae. 
103. 

Illinois.  Outright  v.  Stanford,  81 
111.  240  (liability  on  claims  for  serv- 
ices under  Sess.  Laws  1849,  §  14,  p. 
21). 

Indiana.  Ewing  v.  Stultz,  9  Ind. 
App.  1,  36  N.  E.  170;  Toucey  v.  Bowen, 
1  Biss.  81,  Fed.  Gas.  No.  14,107.  See 
aJso  Union  Draining  Co.  v.  Norris,  37 
Ind.  424;  Todhunter  v.  Eandall,  29 
Ind.  275.  Compare  Shafer  v.  Mor- 
darty,  46  Ind.  9, 
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Where  the  liability  is  enforced  by  a  receiver  in  connection  with 


Iowa.  Code  1897,  §  1631,  which 
limits  the  liability  of  stockholders  "lio 
the  amouBt  unpaid  on  their  stock,  pio- 
vides  that  the  private  property  of 
stockholders  cannot  be  levied  upon  to 
satisfy  corporate  debts  while  corpo- 
rate property  can  be  found  to  satisfy 
the  same,  but  that  it  will  be  sufficient 
proof  that  no  property  can  be  found 
if  an  execution  has  issued  on  a  judg- 
ment against  the  corporation,  and  a 
demand  has  been  thereon  made 
against  an  officer  of  the  corporation 
for  property  on  which  to  levy,  and 
he  neglects  to  point  out  any  such 
property.  Mrst  Nat.  Bank  v. 
Greene,  64  Iowa  ,445,  20  N.  W.  754, 
17  N.  W.  86. 

Kansas.  Thomas  v.  Eemingtou 
Paper  Co.,  67  Kan.  599,  73  Pae.  909; 
Hoyt  V.  Bunker,  50  Kan.  547,  32  Pac. 
126;  Valley  Bank  &  Savings  Inst.  v. 
Ladies'  CongJegational  Sewing  So- 
ciety, 28  Kan.  423;  Carey  Lumber  Co. 
V.  Neal,  3  Kan.  App.  399,  42  Pac.  925; 
Harrison  v.  Remington  Paper  Co.,  140 
Fed.  385,  3  L.  E.  A.  (N.  S.)  954,  5  Ann. 
Cas.  314,  certiorari  denied  199  U.  S. 
607,  50  L.  Ed.  331  (mem.  dec);  Whit- 
man V.  Citizens '  Bank  of  Eeading,  110 
Fed.  503;  Giiilbert  v.  Kessinger,  173 
Mo.  App.  680,  160  S.  "W.  17. 

Maine.  Hathom  v.  Calef,  53  Me. 
471;  Whitney  v.  Hammond,  44  Me. 
305;  Grose  v.  Hilt,  36  Me.  22;  Stan- 
ley V.  Stanley,  26  Me.  191;  Drink- 
water  V.  Portland  Marine  By.  Co.,  18 
Me.  35. 

Massachusetts.  Coyle  v.  Taunton 
Safe  Deposit  &  Trust  Co.,  216  Mass. 
156,  103  N.  E.'288;  Nichols  v.  Taun- 
ton Safe  Deposit  &  Trust  Co.,  203 
Mass.  551,  89  N.  B.  1035;  E.  Beming- 
ton  &  Sons  v.  Samana  Bay  Co.,  140 
Mass.  494,  5  1^  E.  292;  Brown  v. 
Eastern  Slate  Co.,  134  Mass.  590; 
Peele  v.  PhiHips,  8  Allen  86;  Cam- 
bridge   Water    Works    v.    Somerville 


Dyeing  &  Bleaching  Co.,  4  Allen  239. 

Miclugaii.  Macomber  v.  Wright,  108 
Mi'ch.  109,  65.  N.  W.  610;  Bipley  v. 
Evans,  87  Mich.  217,  49  N.  W.  504; 
MUroy  v.  Spurr  Mountain  Iron  Min. 
Co.,  43  Mich.  231,  5  N.  W.  287;  Hanson 
V.  Donkersley,  37  Mich.  184. 

Nebraska^  Talmage  v.  Minton- 
Woodward  Co.,  83  Neb.  29,  118  N.  W. 
1099;  Ball  v.  Wicks,  45  Neb.  367,  63 
N.  W.  806;  Globe  Pub.  Co.  v.  State 
Bank  of  Nebraska,  41  Neb.  175,  27 
L.  R.  A.  854,  59  N.  W.  683;  Com- 
mercial Nat.  Bank  of  Omaha  v.  Gib- 
son, 37  Neb.  750,  56  N.  W.  616;  New 
Hampshire  Sav.  Bank  v.  Eichey,  121 
Fed.  956. 

New  York.  The  statute  expressly 
requires  the  recovery  of  judgment 
and  the  return  of  an  execution  thereon 
unsatisfied.  Card  v.  Groesbeck,  204 
N.  Y.  301,  97  N.  E.  728,  modifying 
judgment  140  App.  Div.  30,  124  1*T.  Y. 
^upp.  372;  Firestone  Tire  &  Rubber 
Co.  V.  Agnew,  194  N.  Y.  165,  24  L.  E. 
A.  (N.  S.)  628,  16  Ann.  Cas.  1150, 
86  N.  E.  1116,  rev'g  judgment  12S 
App.  Div.  518,  112  N.  Y.  Supp.  907; 
United  Glass  Co.  v.  Vary,  152  N.  Y. 
121,  46  N.  E.  312,  afif'g  79  Hun'  103, 
29  N.  Y.  Supp.  636;  Rocky  Mountain 
Nat.  Bank  v.  Bliss,  89  N.  Y.  338; 
Handy  v.  Dirapei,  89  N.  Y.  334,  rev'g 
23  Hun  256;  Kincaid  v.  Dwindle,  59 
N.  Y.  548;  ShelHington  v.  Howland,  53 
N.  Y.  371;  McMahon  v.  Macy,  51  N.  Y. 
155;  Graeber  v.  Bhrgott,  —  App.  Div. 
— ,  160  N.  Y.  Supp.  32;  Leighton  v. 
Leighton  Lea  Ass  'n,  146  App.  Div.  255, 

130  N.  Y.  Supp.  935;  Id.,  74  Misc.  229, 

131  N.  Y.  Supp.  561;  Warth  v.  Moore 
Blind  Stitcher  &  Overseamer  Co.,  146 
App.  Div.  28,  130  N.  Y.  Supp.  748,  aff 'd 
207  N.  Y.  673,  100  N.  E.  1135;  Padros 
V.  Swarzenbach,  134  App.  Div.  811, 
119  N.  Y.  Supp.  589;  Berwind- White 
Coal  Min.  Co.  v.  Ewart,  90  Hun  60,  35 
N.  Y.  .Supp.  573;   Dean  v.  Mace,  19 
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administering  the  estate  of  the  corporation,  it  is  generally  held  to  be 


Hun  391;  Gause  v.  Boldt,  49  Misc. 
340,  99  N.  Y.  Supp.  442,  aif'd  115  App. 
Div.  897,  100  N.  Y.  Supp.  1117,  188 
N.  Y.  546,  80  N.  B.  566;  Richards  v. 
Coe,  19  Abb.  N.  Cas.  79;  Young  v. 
Brice,  19'  Abb.  N.  Oas.  79,  note; 
Lindsley  v.  Simonds,  2  Abb.  Pr. 
(N.  S.)  69;  Harger  v.  McOuUough,  2 
Den.  119;  Freeland  v.  McOuUough,  1 
Den.  414,  43  Am.  Dee.  685 ;  Birming- 
ham Nat.  Bank  v.  Keck,  55  Bow.  Pr. 
222;  Hill  v.  Speneer,  2  Jones  &  S.  304; 
Plash  V.  Conn,  109  U.  S.  371,  27  L.  Ed. 
966.  Section  55  of  the  Stock  Corpo- 
ration Law  of  1892,  now  §  59  (Consol. 
Laws,  c.  59),  originally  provided  that 
no  action  shoulld  be  brought  against 
a  stockholder  for  any  d«bt  of  the 
corporation  untU  judgment  therefor 
had  been  rendered  against  the  corpo- 
ration and  an  execution  issued  thereon 
had  been  retujned  unsatisfied  in  whole 
or  in  part.  In  1890  an  amendment 
added  the  following:  "and  the 
amount  due  on  such  execution  shall 
be  the  amount  recoverable,  with 
costs,  againsit  the  stockholder."  As- 
sets Eealization  Co.  v.  Howard,  211 
N.  Y.  430,  105  N".  B.  680,  aff'g  152 
App.  Div.  900,  136  N.  Y.  Supp.  1130, 
70  Misc.  651,  127  N".  Y.  Supp.  798. 
"The  meaning  of  the  amendment 
was  that  the  amount  due  on  the  execu- 
tion thus  required  to  be  issued  should 
be  a  limitation  of  liability  and  not 
proof  of  an  indebtedness  for  which 
the  stockholder  is  liable."  Assets 
Realization  Co.  v.  Howard,  211  N.  Y. 
430,  105  N.  E.  680,  aff'g  152  App. 
Div.  900,  136  N.  Y.  Supp.  1130,  70 
Misc.  651,  127  N.  Y.  Supp.  798.  Under 
Laws  1875,  c.  611,  an  action  against 
a  stockholder  could  be  brought  before 
the  recovery  of  a  judgment  against 
the  corporation  and  the  return  of  an 
execution  thereon  unsatisfied,  but  a 
judgment  recovered -against  the  stoc^k- 
holder  could  not  be  enforced  until  the 


remedy  by  judgmient  and  execution 
against  the  corporation  was  exhausted. 
Walton  v.  Coe,  110  N.  Y.  109,  17  N.  B. 
676;  Richards  v.  Beach,  22  N.  Y.  St. 
Rep.  296,  5  N.  Y.  Supp.  574,  rev'g 
19  Abb.  N.  Cas.  84.  The  statute  ap- 
plies to  an.  action  by  a  creditor  to 
enforce  the  individual  liability  of  a 
stockholder  of  a  safe  deposit  com- 
pany, but  does  not  apply  where  the 
action  is  biought  by  the  superintend- 
ent of  banks  pursuant  to  the  au- 
thority vested  in  him  by  §  19  of  the 
Banking  Law.  Mosler  Safe  Co.  v. 
Guardian  Trust  Co.,  208  N.  Y.  524,  101 
N.  E.  786,  modifying  and  afE'g  judg- 
ment 153  App.  Div.  117,  138  N.  Y. 
Supp.  298.  In  National  Park  Bank  v. 
Remsen,  55  N.  Y.  Super.  Ct.  144,  the 
statute  was  held  not  fo  apply  to  a 
corporation  organized  under  a  special 
statute. 

Ohio.  Youuglove  v.  Kelly  Island 
Lime  Co.,  49  Ohio  St.  663,  33  N.  E. 
234;  Bronson  v.  Schneider,  49  Ohio  St. 
438,  33  N.  E.  233;  Barrick  v.  Gifford, 
47  Ohio  St.  180,  21  Am.  St.  Rep.  798, 
24  N.  E.  259;  Hawkins  v.  Iron  Valley 
Furnace  Co.,  40  Ohio  St.  507;  Brown 
V.  Hitchcock,  36  Ohio  St.  667;  Wright 
V.  McOormaek,  17  Ohio  St.  86. 

Oregon.  Ladd  v.  Cartwright,  7  Ore. 
329. 

Pennsylvania.     Craig's    Appeal,   92 
Pa.   St.   396;   Mean's  AppeaJ,   85  Pa. 
St.  75;  Patterson  v.  Wyomissing  Mfg.* 
Co.,  40  Pa.  St.  117. 

Bhode  Island.  W.  E.  A.  Legg  & 
Co.  V.  Dewing,  27  R.  I.  126,  60  Atl. 
1066;  Andrews  v.  O'Reilly,  25  R.  I. 
231,  55  Atl.  688;  Kiltt)n  v.  Providence 
Tool  Co.,  22  R.  L  605,  48  Atl.  1039; 
AUen  V.  Arnold,  18  R.  I.  809,  31  Atl. 
268;  New  Eingland  Commercial  Bank 
V.  Newport  Steam  Pactoiry,  6  R.  I. 
154,  75  Am.  Dec.  688;  Fourth  Nat. 
Bank  of  New  York  v.  IVancklyny  120 
TT.  S.  747,  30  L.  Ed.  825. 
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sufficient  if  it  is  made  to  appear  that  the  corporate  assets  are  insuffi- 
cient to  pay  all  of  its  liabilities,*^  and  that  it  is  not  aecessary  to  wait 
until  the  corporate  assets  have  been  converted  into  money  and  applied 
to  the  payment  of  claims,*"  or  until  the  estate  is  fully  wound  up,*^ 
before  suing  the  stockholders.  The  fact  that  there  have  been  losses  due 
to  the  negligence  or  misconduct  of  the  receiver  and  that  there  are 
unreported  assets  in  his  hands,  is  no  defense ;  ^  nor  will  the  right  to 
proceed  against  the  stockholders  be  affected  by  a  pending  suit  brought 
at  the  instance  of  stockholders  against  directors  for  breach  of  duty.** 
It  is  not  necessary  that  a  receiver  of  an  insolvent  corporation  pro- 
cure executions  against  himself  and  a  return  of  nulla  bona  on  all 
claims  against  the  corporation  before  proceeding  against  the  stock- 
holders.**   And  the  New  York  statute  requiring  the  recovery  of  a 


Vermont.    Dauchy  v.  Brown,  24  Vt. 

197. 

Where  the  absence  of  a  prior  judg- 
ment and  execution  appears  on  the 
face  of  the  petition,  the  objection 
that,  by  reason  thereof,  a  receiver  has 
no  capacity  to  sue  is  waived  if  not 
taken  advantage  of  by  demurrer. 
Guilbert  v.  Kessinger,  173  Mo.  App. 
680,  160  S.  W.  17. 

As  to  the  sufl&cieney  of  the  proof 
of  the  judgment  and  execu'tion,  see 
Lindeke  v.  ^eott  County  Co-operative 
Co.,  126  Minn.  -164,  148  N.  W.  459.  ' 

As  to  the  rule  with  respect  to  the 
recovery  of  judgment  and  issue  of 
execution  before  proceeding  against 
stockholders  in  other  states,  see 
§  4248  et  seq.,  infra. 

As  to  the  necessity  for  recovering 
judgment  and  having  execution  re- 
turned unsatisfied  before  suing  to  en- 
force unpaid  subscriptions,  see  §  4129, 
supra. 

As  to  what  will  excuse  a  failure  to 
exhaust  remedies  against  the  corpora- 
tion, see  §  4232,  infra. 

That  this  is  the  rule  with  respect  to 
creditors'  suita  generaiUy,  see  §3206, 
supra. 

39  Lamaa-  v.  Taylor,  141  Ga.  227,  80 
S.  E.  1085;  Smarthera  v.  Western  Caro- 
lina Bank,  135  N.  C.  410,  41  S.  E.  893. 

A    suit    against    the    stockholders 


after  the  approval  of  the  final  ac- 
count of  a  recedver  in  sequestration 
proceedings,  sihowing  a  full  disburse- 
ment of  all  his  receipts,  and  after  the 
filing  of  the  report  of  the  commis- 
sioners on  claims  has  been  filed  and 
accepted,  is  not  premature.  The  de- 
ficiency of  assets  and  the  amount 
thereof  then  appears  of  record,  and  uo 
further  decree  establishing  it  is  neces- 
sary. Flynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378,  69 
Atl.  771.  ^ 

40Smathers  v.  Western  Carolina 
Bank,  135  N.  C.  410,  47  S.  E.  893. 

The  court,  on  application  by  the  re- 
ceiver to  fix  the  amount  of  the  stoek- 
holdea"s'  liability,  may  find  the  amount 
of  the  deficiency  in  the  corporate 
assets  to  meet  the  claims  of  creditors 
before  the  actual  application  of  the 
assets  to  the  satisfaction  of  such 
claims.  Shuey  v.  Adair,  24  Wash.  378, 
64  Pao.  536. 

41  Lamar  v.  Taylor,  141  Ga.  227,  80 
g.  E.  1085. 

43Brankworbh  v.  Hazlett,  64  Neb. 
592,  90  N.  W.  537.  See  also  §4103, 
(supra. 

43  Laanar  v.  Taylor,  141  Ga.  227,  80 
S.  E.  1085. 

44Brinkworth  v.  Hazlett,  64  Neb, 
592,  90  N".  W,  537, 


7403 


4231] 


Peivaie  Coepobations 


[Ch.  56 


judgment  and  the  return  of  execution  has  been  held  not  to  apply  to 
a  proceeding  by  the  superintendent  of  banks  to  enforce  the  individual 
liability  of  stockholders  of  a  bank.**  It  has  also  been  held  that 
where  the  liability  constitutes  a.  trust  fund  for  the  benefit  of  the 
creditors,  creditors,  suing  in  behalf  of  themselves  and  all  other  credi- 
tors who  may  become  parties,  may  have  the  fund  administered  in 
equity  without  fii^st  having  obtained  a  judgment  at  law  upon  their 
demands.** 

In  some  states  the  right  to  enforce  a  statutory  liability  for  un- 
paid subscriptions  is  given  to  judgment  creditors  only,  but  such  a 
creditor  may  proceed  against  a  stockholder  without  taking  out  an 
execution.*"  > 


45  The  provision  of  the  General  Cor- 
poration Law  of  New  York  (Consol. 
Laws,  c.  59,  §  59),  requiring  the  re- 
covery of  a  judgment  against  the  cor- 
poration and  the  issuance  and  return 
of  execution  as  a  condition  to  the 
enforcement  of  the  liability  of  stock- 
holders does  not  apply  to  proceedings 
by  the  superintendent  of.  banks  to 
enforce  the  individual  liability  of 
stockholders  of  a  bank  or  trust  com- 
pany under  Laws  1908,  c.  143.  Mosler 
Safe  Co.  V.  Gniardian  Trust  Co.,  208 
N.  Y.  524,  lOi  N.  E.  786,  modifying 
and  aff 'g  judgment  153  N.^  Y.  App. 
Div.  117,  138  N.  Y.  Supp.  298;  Van 
Tuyl  V.  Seharmann,  208  N.  Y.  53,  101 
N.  E.  779,  afC'g  153  N.  Y.  App.  Div. 
.902,  137  N.  Y.  Supp.  1147;  Van  Tuyl 
V.  Sullivan,  173  N.  Y.  App.  Div.  391, 
156  N.  Y.  Supp.  309,  afC'd  217  N.  Y. 
691,  112  N.  E.  1078. 

"The  statute  of  1908  expressly  re- 
pealed all  acts  and  parts  of  acts  in- 
consistent therewith,  and  in  unmis- 
takable language  conferred  authority 
upon  the  superintendent  of  banks,  if 
necessary  to  pay  the  debts  and  lia- 
bilities of  a  trust  company,  to  insti- 
tute action  in  his  official  capacity  to 
enforce  the  liability  imposed  upon  the 
stockholders  thereof  by  section  196  of 
the  Banking  Law,  unhampered  by  any 
limitations  contained  in  the  Stock 
Corporation  Law  or  the  fact  that  the 


charter  of  the  company  had  not  been 
dissolved  by  judgment  of  the  court." 
Van  Tuyl  v.  Seharmann,  208  N.  Y. 
53,  101  N.  E.  779,  a£f 'g  153  N.  Y.  App. 
Div.  902,  137  N.  Y.  Soipp.  1147. 

Under  Laws  1892,  c.  689,  §52,  the 
right  of  creditors  to  enforce  the  Ha- 
bildty  of  stockholders  of  banks  was 
subject  to  the  limitations  of  the  Stock 
Corporation  Law,  and  it  was  incum- 
bent on  a  creditor  seeking  to  enforce 
such  liability  to  aver  and  prove  per- 
formance of  conditions  precedent  re- 
quired by  it.  Hirshfeld  >  Bopp,  145 
N.  Y.  84,  39  N.  E.  817.  And  see  Van 
Tuyl  V.  Seharmann,  208  N.  Y.  53,  101 
N.  E.  779,  afe'g  153  N.  Y.  App.  t)iv. 
902,  137  N.  Y.  Supp.  1147. 

Under  Laws  1897,  c.  441,  §  52,  pro- 
vision was  made  for  the  enforcement 
of  the  liability  of  stockholders  by  the 
receiver  of  a  banking  corporation 
which  had  been  dissolved  by  a  judg- 
ment of  the  court.  See  Van  Tuyl  v. 
Seharmann,  208  N.  Y.  53,  101  N.  E. 
779,  aS'g  153  N.  Y.  App.  Div.  902,  137 
jST.  Y.  Supp.  1147. , 

46  This  is  true  of  the  liability  im- 
posed by  the  Kentucky  statute  upon 
stockholders  of  banks.  Conway  v. 
Owensboro  Sav.  Bank  &  Trust  Co.,  185 
Fed.  950;  Id.,  165  Fed.  822. 

47Da)mon  v.  Webber,  111  Me.  473, 
89  Atl.  734;  Grindle  v.  Stone,  78  Me. 
176,  3  Atl.  183, 
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Ordinarily,  nothing  further  is  required  with  respect  to  exhausting 
remedies  against  the  corporation,  unless  by  express  provision,  than  to 
show  that  a  judgment  has  been  recovered  against  it,  and  an  execution 
thereon  returned  unsatisfied,**  and  such  a  return  is  conclusive,  as 
against  the  stockholders,  that  the  corporation  has  no  property  sub- 
ject to  execution.*^ 

§4232.  — Excuses  for  failure  to  exbaust  remedies  against  cor- 
poration. "Whether  the  liability  sought  to  be  enforced  is  a  statutory 
one,^  or  is  merely  the  liability  to  creditors  for  a  balance  due  on  the 
stock  which  exists  in  the  absence  of  statute,*^  it  is  generally  held  that 
the  rule  requiring  the  recovery  of  a  judgment  against  the  corpora- 
tion and  the  return  of  an  execution  thereon  unsatisfied  before  suing  a 
stockholder  does  not  apply  when  such  steps  are  for  any  reason  im- 
possible, or  when  they  would  be  useless.**    So  the  rule  is  generally 


But  the  fact  that  lie  does  take  out 
an  execution  and  causes  a  seizure  and 
sale  of  personal  property  of  the  cor- 
poration in  part  satisfaction  thereof 
does  not  prejudice  his  right  to  proceed 
against  the  stockholders.  Grindle  v. 
Stone,  78  Me.  176,  3  Atl.  183. 

48  Marion  Tp.  Union  Draining  Co.  v. 
Norri-s,  37  Ind.  424;  Todhunter  v.  Ean- 
dall,  29  Ind.  275;  Commercial  Nat. 
Bank  of  Omaha  v.  Gibson,  37  Neb. 
750,  56  N.  W.  616.  ' 

See  also  §  4129,  supra. 

49HathoTn  v.  Calef,  53  Me.  471; 
Whitney  v.  Hammond,  44  Me.  305; 
ChaflS.n  v.  Cummings,  37  Me.  76;  Stan- 
ley V.  Stanley,  26  Me.  191;  Eipley  v. 
Evans,  87  Mich.  217,  49  N.  "W.  504. 
But  see  Lane  v.  Haari^,  16  Ga.  217. 

See  also   §  4129,  supra. 

60  See  §  4231,  supra. 

51  As  to  the  necessity  for  exhaust- 
ing legal  remedies  against  the  corpo- 
ration before  such  a  liability  can  be 
enforced,  see  §  4129,  supra. 

52  United  States.  National  Tube 
"Works  Go.  V.  Ballon,  146  U.  S.  517,  36 
L,  Ed.  1070;  Flash  v.  Conn,  109  U.  S. 
371,  27  L.  Ed.  966. 

Alabama.  Drennen  v.  Jenkins,  180 
Ala.  261,  60  So.  856;  Dickinson  v. 
Traphagan,  147  Ala.  442,  41  So.  272. 


Connecticut.  Paine  v.  Stewart,  33 
Oonri.  516: 

*Hoiida,  Knight  &  Wlall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Pla. 
728,  46  So.  285. 

Kansas.  Stoeker  v.  Davidson,  74 
Kan.  214,  118  Am.  St.  Eep.  315,  86 
Pac.  136. 

Minnesota.  McConey  v.  Belton  Oil 
&  Gas  Oo.,  97  Minn.  190,  106  N.  W. 
900;  Rule  v.  Omega  Stove  &  Grate 
Co.,  64  Minn.  326,  67  N.  W.  60. 

Missouri.  Guerney  v.  Moore,  131 
Mo.  650,  32  S.  "W.  1132;  State  Sav. 
Ass'n  of  St.  Louis  v.  Kellogg,  52  Mo. 
583;  Guilbert  v.  Eesainger,  173  Mo. 
App.  680,  160  S.  W.  17;  Bryden  v. 
Kellogg,  2  Mo.  App.  87. 

Montana.  King  v.  Pony  Gold  Min. 
Co.,  28  Mont.  74,  72  Pac.  309. 

New  York.  Firestone  Tire  &  Rub- 
ber Co.  V.  Agnew,  194  N.  Y.  165,  24 
L.  E.  A.  (N.  S.)  628,  16  Ann.  Gas. 
1150,  86  N.  E.  1116,  rev'g  judgment 
128  App.  Div.  518,  112  N.  Y.  Supp. 
907;  Hirshfeld  v.  Bopp,  145  N.  Y.  84, 
39  N.  E.  817;  Hardman  v.  Sage,  124 
N.  Y.  25,  26  N.  E.  354,  aff'g  47  Hun 
230;  Kincaid  v.  Durnelle,  59  N.  Y.  548; 
Shellington  v.  Rowland,  53  N.  Y.  371; 
Moosbrugger  v.  Walsh,  89  Hun  564,  35 
N.  Y.  Supp.  550. 
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held  not  to  apply  where  the  corporation  has  gone  into  bankruptcy  or 
insolvency,  or  into  the  hands  of  a  receiver  for  the  purpose  of  winding 
up,  or  has  assigned  all  of  its  property  for  the  benefit  of  creditors,*' 


Ohio.  Peter  v.  Parrel  Foundry  & 
Machine  Co.,  53  Ohio  St.  534,  42  N.  E. 
690;  Younglove  v.  Kelly  Island  Lime 
Co.,  49  Ohio  St.  663,  33  N.  E.  234; 
Bronson  v.  Schneider,  49  Ohio  St.  438, 
33  N.  E.  233;  Barrick  v.  GifEord,  47 
Ohio  St.  180,  21  Am.  St.  Rep.  798,  24 
N.  E.  259;  Morgan  v.  Lewis,  46  Ohio 
St.  1,  17  N.  E.  558;  Irvine  v.  Elliott, 
203  Fed.  82. 

Oregon.  Garetson  Lumber  Co.  v. 
Hinson,  69  Ore.  605,  140  Pae.  633; 
Hodges  v.  Silver  Hill  Min.  Co.,  9  Ore. 
200. 

Khode  Island.  Andrews  v.  O  'Eeilly, 
25  R.  I.  231,  55  Atl.  688. 

South  Carolina.  Parker  v.  Carolina 
Sav.  Bank,  53  S.  C.  583,  66  Am.  St. 
Rep.  888,  31  S.  E.  673;  Bird  v.  Calvert, 
22  S.  G.  292. 

Utah.  Eolapp  v.  Ogden  &  N.  W.  E. 
Co.,  37  Utah  540,  110  Pac.  364;  Salt 
Lake  Hardware  Co.  v.  Tintic  Milling 
Co.,  13  Utah  423,  45  Pae.  200. 

Washington.  Ohilberg  v.  Sieben- 
baum,  41  "Wash.  663,  84  Pae.  598. 

' '  In  the  absence  of  statute,  it  is  not 
necessary  to  firsl^  obtain  a  judgment 
against  the  corporation,  when  it  is 
otherwise  shown  that  such  a  proceed- 
ing would  be  utterly  futile  and  sub- 
serve no  useful  purpose."  Chilberg 
V.  Siebenbaum,  41  Wash.  663,  84  Pae. 
598. 

The  issuance  and  levy  of  an  execu- 
tion is  excused  where  the  only  prop- 
erty of  the  corporation  is  subject  to 
a  paramount  lien,  which  is  jxrima  facie 
valid,  so  that  any  one  purchasing  it  at 
execution  saJe  would  merely  have  pur- 
ehaised  a  lawsuit.  Eolapp  v.  Ogden  & 
N.  W.  E.  Co.,  37  Utah  540,  110  Pac. 
364. 


Where  the  constitution  and  statutes 
require  foreign  corporations  doing 
business  in  the  staite  to  have  an  agent 
within  the  state,  a  creditor's  bill 
against  a  stockholder  of  such  a  cor- 
poration must  allege  noncompliance 
with  those  provisions  in  order  to  ex- 
cuse a  failure  to  obtain  a  judgment 
against  it  on  the  ground  that  there 
was  no  person  in  its  service  or  em- 
ployment in  the  state.  Dickinson  v. 
Traphagan,  147  Ala.  442,  41  So.  272. 

An  allegation  that  the  stockholders 
have  failed  and  refused  to  elect  di- 
rectors and  of&cers  shows  no  excuse 
for  failure  to  obtain  judgment 
against  the  corporation,  where  a 
statute  expressly  authorizes  service 
of  process  upon  the  late  president, 
cashier  or  any  director.  Blake  v. 
Hinkle,   10  Yerg.    (Tenn.)    218. 

See  also  the  cases  cited  in  the 
following  notes.  And  see  §  3206, 
supra. 

63  United  States.  Flash  v.  Conn, 
109  U.  S.  371,  27  L.  Ed.  966. 

Alabama.  Drennen  v.  Jenkins,  180 
Ala.  261,  60  So.  856. 

Connecticut.  Paine  v.  Stewart,  33 
Conn.  516. 

Florida.  See  Knight  &  Wall  Go.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Fla. 
728,  46  So.  285. 

Georgia.  HJarrell  v.  Blount,  112 
Ga.  711,  38  S.  E.  56.  See  Lamar  v. 
Taylor,  141  Ga.  227,  80  S.  E.  1085. 

Kansas.  Stocker  v.  Davidson,  74 
Kan.  214,  118  Am.  St.  Rep.  315,  86 
Pae.  136. 

Kentucky.  Williams  v.  Chamber- 
lain, 29  Ky.  L.  Rep.  606,  94  S.  W.  29. 

Minnesota.  Sturtevant-Larrabee  Co. 
v.  Mast,  Biuford  &  BurweU  Co.,  66 
Minn.  437,  69  N.  W.  324;  Minneapolis 
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or  where   the   corporate   creditors  have  been   enjoined  from  suing 


Paper  Oo.  v.  Swinburne  Printing  Co., 
66  Minn.  378,  69  N.  W.  144. 

ItUssouil.  State  Sav.  Ass'n  of  St. 
Louis  V.  Kellogg,  52  Mo.  583;  Dryden 
▼.  Kellogg,  2  Mo.  App.  87. 

Montana.  See  King  v.  Pony  Gold 
Min.  Co.,  28  Mont.  74,  72  Pao.  309. 

Now  Jeraey.  See  v.  Heppenheimer, 
69  N.  J.  Eq.  36,  61  Atl.  843. 

New  York.  Firestone  Tire  &  Kub- 
ber  Co.  v.  Agnew,  194  N.  Y.  165,  24 
L.  E.  A.  (N.  S.)  628,  16  Ann.  Cas. 
1150,  86  N.  E.  1116,  rev'g  128  App. 
Div.  518,  112  N.  Y.  Supp.  907; 
United  Glass  Co.  v.  Vary,  152  N.  Y. 
121,  46  N.  E.  312,  aff'g  79  Hun  103, 
29  N.  Y.  Supp.  636;  Hirshfeld  v. 
Bopp,  145  N.  Y.  84,  3'9  N.  E.  817; 
Hunting  v.  Blun,  143  N.  Y.  511,  38 
N.  E.  716;  Shellington  v.  Howland, 
53  N.  Y.  371;  Ford  v.  Chase,  118 
App.  Div.  605,  103  N.  Y.  Supp.  30, 
aff'd  189  N.  Y.  504,  81  N.  E.  1164; 
Bajnes  v.  Arnold,  23  Misc.  197,  51  N. 
Y.  Supp.  1109,  afe'd  45  App.  Div. 
314,  61  N.  Y.  Supp.  85,  169  N.  Y.  611, 
62  N.  E.  1093. 

Oliio.  Peter  v.  Farrel  Foundry  & 
Machine  Co.,  53  Ohio  St.  534,  42  N. 
B.  690;  Younglove  v.  Kelly  Island 
Lime  Co.,  49  Ohio  St.  663,  33  N.  E. 
234;  Barrick  v.  Gdfford,  47  Ohio  St. 
180,  21  Am.  St.  Rep.  798,  24  N.  E. 
259;  Morgan  v.  Lewis,  46  Ohio  St. 
1,  17  N.  E.  558. 

Utah.  See  Salt  Lake  Hardware 
Co.  V.  Tintie  Milling  Co.,  13  Utah 
423,  45  Pae.  200.  . 

In  Fourth  Nat.  Bank  of  New  York 
V.  Franeklyn,  120  U.  S.  747,  30  L. 
Ed.  825,  which  was  an  action  in  a 
federal  court  in  New  York  to  en- 
force the  statutory  liability  of  a 
stockholder  in  a  Rhode  Island  corpo- 
ration, it  was  held  that  the  failure 
to  obtain  a  judgment  against  the 
corporation,  as  required  by  the  stat- 
ute   of    Rhode    Island,    was    not    ex- 


eiised  because  the  corporation  had 
been  adjudicated  a  bankrupt,  on  the 
ground  that  the  statute  limited  tho 
right  of  proceeding  against  stock- 
holders to  judgment  creditors,  and 
there  was  nO'  showing  that  the  bank- 
ruptcy would  be  regarded  by  the 
courts  of  Rhode  Island  aa  a  suficient 
excuse  for  not  complying  with  it. 

The  allowance  of  claims  of  cred- 
itors and  the  distribfution  of  the  as- 
signed estate  and  the  discharge  of 
the  assignee  in  insolvency  proceed- 
ings in  the  county  court  do  not 
amount  to  a  judicial  exhaustion  of 
the  property  of  the  corporation,  so 
as  to  dispense  with  the  necessity 
for  the  recovery  of  judgment  and 
the  return  of  execution,  where  the 
deed  of  assig-nment  is  void.  Tal- 
mage  v.  Minton-Woodward  Co.,  83 
Neb.  29,  118  N.  W.  1099. 

A  provision  that  no  suit  shall  be 
brought  -againat  any  stockholder  for 
any  stockholder  until  judgment  shall 
have  been  obtained  therefor  against 
the  corporation  and  execution  there- 
on returned  unsatisfied  does  not 
make  it  necessary  for  creditors  to 
recover  judgment  and  have  execu- 
tion returned  unsaitisfied  before  they 
can  have  their  claims  paid  from  the 
unpaid  balance  due  on  stock  in  re- 
ceivership proceedings  in  which  the 
court  assesses  delinquent  stock- 
holders for  the  purpose  of  meeting 
a  deficiency  in  the  corporate  assets 
over  liabilities.  John  W.  Oooney 
Co.  V.  Arlington  Hotel  Co.,  —  Del. 
— ,  101  Atl.  879. 

"Obviously  the  only  purpose  of 
the  jiudgment  against  the  company 
and  the  execution  on  it  is  to  deter- 
mine that  the  debt  is  owing  and  that 
there  is  no  property  of  the  company 
from  which  it  can  be  collected,  or  in 
other  words,  that  the  company  is  in- 
solvent.    Both  of  these  elements  ma.y 
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t]ie  corporation ;  **  or  where  it  has  been  dissolved,  so  that  no  action 
can  be  maintained  against  it.*^     Nor,  according  to  the  weight  of 


be  determined  in  a  court  of  chancery 
by  a  bill  brought  by  one  or  more 
creditors,  or  as  here  by  a  judgment 
creddtoJ,  and  the  claims  of  all  other 
creditors  allowed,  and  their  prior- 
ities, if  any,  determined,  the  assets 
collected,  and  the  deficiency  of  assets 
over  'liabilities .  determined  *  *  *^ 
as  well  as  determining  *  *  *  the 
proportionate  liability  of  all  stock- 
holders to  meet  such  deficiency  in 
such  way  as  to  bind  both'  creditors 
and  stockholders  here  and  else- 
where." John  W.  Oooney  Co.  v. 
Arlington  Hotel  Co.,  —  Del.  — ,  101 
Atl.  879. 

A  creditor  of  an  insolvent  corpo- 
ration may  enforce  the  individual 
liability  of  stockholders  under  the 
Kansas  statute  (Gen.  St.  1897,  e.  66, 
§  50)  when  there  is  no  property  sub- 
ject to  be  taken  on  execution,  al- 
though there  may  be  assets  of  the 
corporation  in  the  hands  of  an  as- 
signee to  be  ultimately  applied  in 
payment  of  corporate  debts.  Sleeper 
V.  Norris,  59  Kan.  555,  53  Pac.   757. 

See  also   §  3206,  supra. 

54  Performance  of  the  condition  is 
excused  where,  by  final  judgment  in 
an  action  for  sequestration,  a  per- 
petual injunction  has  been  issued 
restraining  suits  by  creditors.  Lang 
V.  liutz,  180  N.  Y.  254,  73  N.  E.  24, 
aflE'g  83  N.  Y.  App.  Div.  534,  82  N. 
Y.  Supp.  319;  United  Glass  Go.  v. 
Vary,  152  N.  Y.  121,  46  N.  E.  312, 
afe'g  79  Hun  103,  29  N.  Y.  Supp.  636. 
See  also  Gause  v.  Boldt,  49  N.  Y. 
Misc.  340,  99  N.  Y.  Supp.  442,  aff'd 
115  N.  Y.  App.  Div.  897,  100  N.  Y. 
Supp.  1117,  188  N.  Y.  546,  80  N.  E. 
566. 

But  a  complaint  which  alleged 
that  the  corporataon  was  insolvent, 
that  a  receiver  had  been  appointed, 
and    th{it    the    court    had    made     a 


temporary  order  restraining  creditors 
of  the  corporation  from  suing  it, 
and  that  no  final  decree  had  been 
rendered  dissolving  the  corporation, 
but  did  not  allege  that  the  plaintiff 
had  made  any  effort  to  procure  a 
modification  of  the  restraining  order, 
was  held  not  to  show  a  sufficient  ex- 
cuse. United  Glass  Co.  v.  Vary,  152 
N.  Y.  121,  46  N.  E.  312,  aff'g  79 
Hun  103,  29  N.  Y.  Supp.  636. 

66  United  States.  See  Terry  v. 
Anderson,  95  U.  S.  628,  636,  24  L.  Ed. 
365. 

Alabama.  Pankey  v.  Lippman,  187 
Ala.  199,  65  So.  771;  Drennen  v.  Jen- 
kins, 180  Ala.  261,  60  So.  856;  Dick- 
inson V.  Traphagan,  147  Ala.  442,  41 
So.  272;  Spence  v.  Shapard,  57  Ala. 
598. 

norida.  Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Fla. 
728,  46  So.  285. 

Illinois.  A  judgment  at  law  is  not 
essential  to  a  bill  by  a  creditor  under 
the  statute  permitting  suits  in 
equity  to  be  brought  against  the 
stockholders  of  a  corporation  which 
dissolves  or  ceases  doing  business, 
leaving  debts  unpaid,  and  providing 
that  each  stockholder  may  be  re- 
quired to  pay  his  pro  rata  share  of 
such  debts.  J.  &  A.  Ann.  St.  IT  2242; 
Hurd's  Eev.  St.  1917,  c.  32,  §  25. 
Standard  Distilling  &  Distributing  Co. 
V.  Springfield  Coal  Mining  &  Tile  Co., 
239  111.  600,  88  N.  JS.  236,  aff'g  146 
111.  App.  144;  Parmelee  v.  Price,  208 
111.  544,  70  N.  E.  726,  aff'g  105  111. 
App.  271;  Patterson  v.  Lynde,  112  HI. 
196;  Cohn  v.  F.  S.  Waters  &  Co.,  83 
111.  App.  387;  Buda  Foundry  &  Manu- 
facturing Co.  V.  Columbian  Celebra- 
tion Co.,  55  III.  App.  381. 

Kansas.  Judgment  is  not  necessary 
to  enforce  the  liability  of  s.tookholders 
of    a    Kansas    corporation    which    is 
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authority,  does  it  apply  where  the  corporation  is  otherwise  shown  to 
be  insolvent,  or  is  notoriously  so.**    Some  courts,  however,  hold  that 


deemed  dissolved  because  it  has  ceased 
doing  business  for  a  year.  Dawson  v. 
fcholley,  4  Kan.  App.  367,  45  Pae.  949; ' 
Anglo-American  Land,  Mortgage  & 
Agency  Co.,  ■  Ltd.  v.  Lombard,  132 
Fed.  721,  certiorari  denied  196  U.  8. 

638,  49  L.  Ed.  630  (mem.  dec);  Guil- 
bert  V.  Kessinger,  173  Mo.  App.  680, 
160  S.  W.  17. 

IWlssouri.  A  creditor  need  not  have 
recovered  judgment  against  the  corpo- 
ration in  order  to  enforce  the  statu- 
■tory  liability  of  the  stockholders  of 
a  corporation  which  has  dissolved, 
leaving  debts  unpaid  to  the  amount  re- 
maining unpaid  on  their  stock.  State 
Sav.  Ass'n  v.  Kellogg,  63  Mo.  540; 
Schneider  v.  Johnson,   164  Mo.   App. 

639,  147  S.  W.  538;  Bibtner  v.  Lee, 
25  Mo.  App.  559. 

Montana.  See  King  v.  Pony  Gold 
Min.  Co.,  28  Mont.  74,  72  Pae.  309. 

New  York.  United  Glass  Co.  v. 
Vary,  152  N.  Y.  121,  46  N.  E.  312, 
aflE'g  79  Hun  103,  29  N.  Y.  Supp.  636; 
Hardman  v.  Sage,  124  N.  Y.  25,  26 
N.  E.  354,  aff'g  47  Hun  230;  Kineaid 
v.  Durnelle,  59  N.  Y,  548;  Moosbrug- 
ger  V.  Walsh,  89  Hun  564,  35  N.  Y. 
Supp.  550;  Ouykendall  v.  Douglas,  19 
Hun  577;  Barnes  v.  Arnold,  23  Misc. 
197,  51  N.  Y.  Supp.  1109,  afE'd  45 
App.  Ddv.  314,  61  N.  Y.  Supp.  85,  169 
N.  Y.  611,  62  N.  E.  1093;  Hetzel  v. 
Tannehill  Silver  Man.  Co.,  4  Abb.  JST. 
Gas.'  40.  See  also  Gause  v.  Boldt,  19 
Misc.  340,  99  N.  Y.  Supp.  442,  aff'd 
115  App.  Div.  897,  100  N.  Y.  Siipp. 
1117,  188  N.  Y.  54Q,  80  N.  E.  566. 

Utah.  Salt  Lake  Hardware  Co.  v. 
Tintio  Miaing  Co.,  13  Utah  423,  45 
Pae.  200. 

A  corporation  is  dissolved  within 
the  meaning  of  this  rule  where  it 
"comes  into  the  condition  of  having 
debts  and  no  assets,  and  has  ceased 
to  act  and  exercise  its  corporate  func- 


tions, or  has  suffered  acts  to  be  done 
which  end  the  object  for  which  it  was 
created."  Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Ela. 
728,  46  So.  285. 

A  corporate  creditor  will  not  be  re- 
quired to  obtain  judgment  and  exhaust 
his  remedy  against  the  corporation 
before  proceeding  against  stockholders 
where  there  has  been  a  judgment 
dissolving  the  corporation  and  re- 
straining its  creditors  from  institut- 
ing or  prosecuting  any  action  against 
it.  Lang  v.  Lutz,  180  N.  Y.  254,  73 
N.  E.  24,  aff'g  83  N.  Y.  App.  Div. 
534,  82  N.  Y.  Supp.  319. 

See  also  §  3206,  supra. 

In  E.  Eemington  &  Sons  v.  Samaua 
Bay  Co.,  140  Mass.  494,  5  N.  E.  292, 
under  a  statute  requiring  a  judgment 
agiinst  the  corporation  as  a  condition 
precedent  to  the  liability  of  stock- 
holders, it  was  held  that  a  stockholder 
could  not  be  held  liable  without  a 
judgment  against  the  corporation,  al- 
though it  had  been  dissolved,  and  that 
a  judgment  rendered  against  it  after 
its  dissolution,  being  void,  was  not 
suflScient. 

The  rule  does  not  apply,  however, 
where,  notwithstanding  the  dissolu- 
tion, a  statute  allows  the  creditor  to 
proceed  against  the  corporation.  An- 
drew V.  Vanderbat,  37  Hun  (N.  Y.) 
468. 

B6  Arkansas.  Davis  v.  Scott,  129 
Ark.  226,  195  S.  W.  383;  Lester  v. 
Bemis  Lumber  Co.,  71  Ark.  379,  74  S. 
W.  518;,  Fletcher  v.  Bank  of  Lonoke, 
71  Ark.  1,  69  S.  W.  580. 

California.  Merchants'  Mut.  Ad- 
justing Agency  v.  Davidson,  23  Cal. 
App.  274,  137  Pae.  1091. 

Florida.  Knight  &  Wall  Co.  v. 
Tampa  Sand  Lime  Brick  Co.,  55  Pla. 
728,  46  So.  285. 

Georgia.   HarreH  v.  Blount,  112  Ga. 
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the  mere  insolvency  of  the  corporation  is  not  al6ne  a  sufficient  ex- 
cuse.*'' So  in  New  York  it  is  held  that  only  the  intervention  of  a 
paramount  authority  rendering  the  recovery  of  a  judgment  and  the 
return  of  an  execution  legally  impossible,  will  be  deemed  a  sufficient 
excuse,**  and  that  the  mere  fact  -that  the  corporation  is  .insolvent, 
where  its  insolvency  has  not  been  adjudicated,**  or  that  the  recovery 
of  a  judgmient  in  an  action  instituted  for  that  purpose  by  the  credi- 
tor has  been  prevented  by  the  crowded  condition  of  the  calendar,^" 
is  not  a  sufficient  excuse. 


711,  38  S.  E.  56;  Brobston  v.  Down- 
ing, 95  Ga.  506,  22  S.  E.  277. 

Iowa.  Lartimer  v.  Citizens'  State 
Bank,  102  Iowa  162,  71  N.  W.  225. 

Kentucky.  Williams  v.  Chamberlain, 
29  Ky.  L.  Eep.  606,  94  S..  W.  29. 

Missouri.  Guemey  v.  Moore,  131 
Mo.  650,  32  S.  W.  1132;  Knight  v. 
Frost,  14  Mo.  App.  331;  Marks  v. 
Hardy,  12  Mo.  App.  595. 

Montana.  See  King  v.  Pony  Gold 
Min.  Co.,  28  Mont.  74,  72  Pae.  309. 

Ohio.  Morgan  v.  Lewis,  46  Ohio 
St.  1,  17  N;  E.  558;  Irvine  v.' Mliott, 
203  Fed.  82. 

Oregon.  Garetson  Lumber  Co.  v. 
Hinson,  69  Ore.  605,  140  Pac.  633; 
Shipman  v.  Portland  Const.  Co.,  64 
Ore.  1,  128  Pao.  989;  Hodges  v.  Silver 
Hill  Min.  Co.,  9  Ore.  200. 

Rhode  Island.  Andrews  v.  O  'Eeilly, 
25  E.  I.  231,  55  Atl.  688. 

South  Carolina.  Parker  v.  Caro- 
lina Sav.  Bank,  53  S.  C.  583,  69  Am. 
St.  Bep.  888,  31  S.  E.  673. 

Texas.  Bank  of  De  Soto  v.  Reed, 
50  Tex.  Civ.  App.  102,  109  S.  W.  256. 

Utah.  SaJt  Lake  Hardware  Co.  v. 
Tintic  Milling  Co.,  13  Utah  423,  45 
Pa«.  200. 

Washington.  Chilberg  v.  Sieben- 
baum,  41  Wash.  663,  84  Pae.  598. 

A  bill  alleging  in  substance  tliat  all 
the  corporation's  property  and  assets 
have  been  sold  under  foreclosure  pro- 
ceedings, and  that  there  is  no  property 
of  the  corporation  out  of  which  its 
existent  debts  can  be  enforced,  suffi- 


ciently shows  the  insolvency  of  the 
corporation  to  disi>ense  with  the  neces- 
sity for  recovering  a  judgment  against 
the  corporation.  Elnight  &  Wall  Co. 
V.  Tampa  Sand  Lime  Brick  Co.,  55 
Fla.  728,  46  So.  285. 

A  return  of  nulla  bona  is  but  one 
way  of  showing  the  insolvency  of  the 
corporation.  It  may  be  shown  by 
any  other  legal  evidence,  and  any 
witness  who  knows  the  condition  of 
the  corporation  may  testify  to  it. 
Harrell  v.  Blount,  112  Ga.  711,  38  8. 
E.  56. 

See  also  §3206,  supra. 

67  Dickinson  v.  Traphagan,  147  Ala. 

442,  41  So.  272. 

58  United  Glass  Co.  v.  Vary,  152  N. 
Y.  121,  46  N.  E.  312,  afif'g  79  Hun  103, 
29  N.  Y.  Supp.  636;  Gause  v.  Boldt, 
49   N.  Y.  Misc.   340,  99  N.  Y.  Supp. 

443,  afiE'd  115  N".  Y.  App.  Div.  897, 
100  N.  Y.  Supp.  1117,  188  N".  Y.  5,46, 
80  N.  E.  566. 

59  The  statute  makes  the  recovery 
of  judgment  and  thje  return  of  execu- 
tion unsatisfied  the  only  1;6st  of  the 
inability  to  collect  of  the  corporation. 
Gause  V.  Boldt,  49  N.  Y.  Misc.  340, 
99  N.  Y.  Supp.  442,  aff'd  115  N.  Y. 
App.  Div.  897,  100  N.  Y.  Supp.  1117, 
188  N.  Y.  546,  80  N.  E.  566. 

60  Under  such  circumstances  he  is 
not  prevented,  but  merely  delayed. 
Gause  v.  Boldt,  49  N.  Y.  Misc.  340, 
99  N.  Y.  Supp.  442,  aff'd  115  N,  Y. 
App.  Div.  897,  100  N.  Y.  Supp.  1117, 
188  N.  Y.  546,  80  N.  E.  566. 
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§4233.  — Sufficiency  and  validity  of  judgment,  execution  and 
return.  The  judgment  must  be  a  valid  one,®^  and  the  liability  can- 
not be  enforced  where  it  is  void  for  want  of  jurisdiction,^^  or  because 
I'endered  after  the  dissolution  of  the  corporation  or  the  forfeiture  of 
its  charter,®^  unless  the  stockholder  is  estopped  to  set  up  its  in- 
validity.®* But  it  has  been  held  that  the  termination  of  the  existence 
of  the  corporation  after  the  recovery  of  a  judgment  agairist  it,  by 
reason  of  its  failure  to  transact  business  and  the  disposal  of  all  of 
its  property,  does  not  prevent  the  judgment  creditor  from  subjecting 
unpaid  subscriptions  to  the  payment  of  such  judgment.^* 

There  must  at  least  be  a,  verdict  determining  the  amount  of  the 
"plaintiff's  claim,,  and  the  stockholder,  when  called  upon  to  pay,  cannot 
be  required  to  ascertain  the  amount  from  estimates  and  figures  made 
by  a  third  person  as  to  the  various  items  included  therein.^®  A  judg- 
ment by  default  and  the  return  of  an  execution  thereon  unsatisfied 
is  sufficient.®''     And  the  same  is  true  of  a  judgment  in  a  justice's 


61  E.  Eemington  &  Sons  v.  Samana 
Bay  Co.,  140  Mass.  494,  5  N.  E.  292. 

The  petition  in  the  stockholders' 
suit  need  not  show  service  of  sum- 
mons on  the  corporation  in  the  action 
against  it  in  view  of  the  presumption 
that  the  court  and  its  ofl&oers  proceed 
regularly.  Doug'lass  v.  Loftus,  85 
Kan.  720,  L.  E.  A.  1915  E.  797,  Ann. 
Cas.  1913  A  378,  119  Pac.  74. 

62  The .  allowance,  of  the  claims  of 
the  corporate  creditors  by  the  court 
and  the  sale  and  distribution  of  the 
corporate  .assets  in  assignment  pro- 
ceedings are  not  equivalent  to  the 
recovery  of  judgments  by  such  cred- 
itors and  the  issue  and  return  of  exe- 
cutions unsatisfied,  where  the  court  is 
without  jurisdiction  because  the  deed 
of  assignment  is  void.  Talmage  v. 
Minton-Woodward  Co.,  83  Neb.  29, 
118  N.  W.  1099. 

63  Llewellyn  Iron  Works  v.  Abbott 
Kinney  Co.,  172  Cal.  210, 155  Pac.  986; 
Merrill  v.  Suffolk  Bank,  ,31  Me.  57, 
50  Am.  Dee.  649;  E.  Eemington  & 
Sons  V.  Samana  Bay  Co.,  140  Mass. 
494,  5  N.  E.  2i92. 

64  The  fact  that  the"  president  and 
principal  stockholder  of  a  corporation 


sought  to  be  held  liable  as  a  stock- 
holder is  estopped  to  deny  the  validity 
of  the  judgment  against  the  corpora- 
tion in  which  the  stock  is  held  by 
reason  of  the  fact  that,  as  president 
of  the  latter  corporation,  he  failed 
to  set  up  the  forfeiture  of  its  char- 
ter as  a,  defense  to  the  action  against 
it,  does  not  estop  the  stockholder  cor- 
poration, although  the  contrary  might 
be  true  if  it  appeared  that  the  stock- 
holder corporation  was  a  mere  instru- 
mentality throTigh  which  the  president 
of  the  other  corporation  transacted 
business  for  his  own  convenience. 
Llewellyn  Iron  Works  v.  Abbott  Kin- 
ney Co.,  172  Cal.  210,  155  Pac.  986. 

66  Robinson  v.  Bloo^,  151  Cal.  504, 
91  Pae.  258. 

66  Card  v.  Groesbeck,  204  N.  Y.  301, 
97  N.  B.  728,  modifying  judgment  140 
N.  Y.  App.  Div.  30,  124  N.  Y.  Supp. 
372. 

67  But  the  issue  of  an  execution  on 
a  default  judgment  does  not  entitle  a 
creditor  to  sue  a  stockholder  for  the 
debt,  where  the  default  was  after- 
wards opened,  and  the  creditor's  re- 
covery reduced  on  a  trial  on  tho 
merits,  on  which  recovery  the  creditor 
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court,  and  a  return  of  an  execution  thereon, ^^  and  of  a  judgment  in 
favor  of  the  claimant  on  appeal  to  the  court  from  the  disallowance 
of  his  claiim  by  an  assignee  for  the  benefit  of  creditors  and  the  return 
of  an  execution  thereon.^® 

If  the  judgment  against  the  corporation  is  reversed  pending  the 
action  against  the'  stockholder,  the  effect  is  the  same  as  though  there 
had  never  been  a  judgment,  and  the  whole  proceeding  falls  to  the 
ground.'"'  Nor  can  any  subsequent  rendition  of  another  judgment 
revive  the  first  one  or  reinstate  any  part  of  the  proceedings  based  upon 
it,  but  the  creditor  must  begin  a  new  action  after  the  rendition  of 
the  second  judgment  and  the  issuance  and  return  of  a  second  exe- . 
cutionJ^ 

A  revivor  of  the  judgment  is  not  necessary  on  the  death  of  the 
judgment  creditor. ''^ 

Generally,  in  the  case  of  a  foreign  corporation,  it  is  necessary  to 
recover  judgment  and  have  execution  returned  unsatisfied  in  the  state 
where  the  suit  against  the  stockholder  is  instituted,'''  unless  for  any 
reason  it  is  impossible  to  do  so.''*  But  there  is  authority  to  the  effect 
that  where  creditors  have  pursued  and  exhausted  their  legal  remedies 
in  the  courts  of  the  corporation's  domicile  they  need  not  again  recover 
judgment  and  have  execution  returned  unsatisfied  in  the  state  of  the 

entered  a  new  judgment,  but  did  not  Bros.  v.  Alabama  Min.  &  Mfg.  Co.,  25 

issue  a  new  executdon  thereon.     Terry  111.  App.  144;  McConey  v.  Bel'ton  Oil 

V.   Eo'thsc'liild,   83   Hun    (N.   Y.)    486,  &  Gas  Co.,  97  Minn.  190,  106  N.  W. 

31  N.  Y.  Supp.  1119.  900;    Rule   v.   Omega   Stove    &   Grate 

68  Vodght  V.  Dregge,  97  Mich.  322,  Co.,  64  Minn.  326,  67  N.  W.  60;  Eocky 

56  N.  "W.  557.  Mountain  Nat.  Bank  v.  Bldss,  89   N. 

This  is  true  in  New  York  under  the  Y.  338;  Dean  v.  Mace,  19  Hun  (N.  Y.) 

statute  making  stockholders  liable  for  391;  Boutwell  v.  Townsend,  37  Barb. 

debts  due  laborers.     Padros  v.  Swarz-  (N.  Y.)   206. 

pnbach,  134  N..Y.  App.  Div.  811,  119  74 National  Tube  Works  Co.  v.  Bal- 

X.  Y.  Supp.  589.  lou,   146  U.  S.  517,  36   L.   Ed.  1070; 

69 Whitman    v.    Citizens'   Bank    of  Eule  v.  Omega  Stove  &  Grate  Co.,  64 

Reading,  110  Fed.  503.  Minn.  326,  67  N.  W.  60. 

70  Thomas  v.  Remington  Paper  Co.,  Where  the  complaint  shows  that  the 
67  Kan.  599,  73  Pae.  909.  foreign  corporation  has  ceased  to  do 

71  Thomas  v.  Remington  Paper  Co.,  business,  has  disposed  of  all  of  its 
67  Kan.  599,  73  Pac.  909.    '  assets,  and  has  no  property,  this  nega- 

72  Douglass  V.  Lof  tus,  85  Kan.  720,  tives  any  presumption  that  it  has  any 
L.  E.  A.  1915  E  797,  Ann.  Cas.  1913  ofBcers  in  the  state  upon  whom  serv- 
A  378,  119  Pac.  74.  ice  of  process  could  be  had  whereby 

73  National  Tube  Works  Co.  v.  Bal-  plaintiff  could  obtain  a  personal  judg- 
lou,  146  U.  S.  517,  36  L.  Ed.  1070;  raent  against  the  corporation  in  the 
Walser  v.  Seligman,  13  Fed.  415;  Pat-  state,  Rule  -fr.  Omega  Stove  &  Grate 
terson  v.  Lynde,  112  111.  196;  Turner       Co.  64  Minn.  326,  67  N.  W.  60. 
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forum,  even  though  service  could  there  he  had  on  the  corporation.'"' 
It  has  been  held  that  where  the  corporation  has  no  assets  in  the 
state  where  it  was  incorporated,  and  its  printjipal  place  of  business  is 
in  the  state  where  the  stockholder  sought  to  be  held  resides,  it  is 
sufficient  if  the  judgment  is  recovered  and  the  execution  issued  and 
returned  in  the  latter  state.'* 

The  execution  must  not  only  be  levied  upon  the  property  of  the 
corporation,  if  any  be  found,  but  the  property  must  be  sold,  and  it 
is  immaterial  that  the  sale  wiU  not  satisfy  the  judgment.''"'  Issue 
of  an  execution  in  one  county,  and  its  return  iinsatisfied,  is  sufficient, 
although  the  corporation  may  be  doing  business  in  two  or  more 
counties.''*  When  a  statute  requires  execution  on  a  judgment  against 
the  corporation  to  be  issued  to  the  county  in  which  its  principal  office 
is  situated,  it  is  not  necessary  that  the  execution  be  issued  to  any  other 
county,  although  the  corporation  may  do  business  and  may  have  prop- 
erty there.''* 

Under  some  statutes  there  must  be  a  demand  on  the  execution  and 
a  neglect  on  the  part  of  the  corporation  for  a  specified  length  of  time 
to  pay  the  amount  due  or  to  exhibit  property  of  the  corporation 
subject  to  execution  sufficient  to  satisfy  the  same.** 

The  facts  necessary  to  support  proceedings  against  the  stock- 
holders may  as  well  be  ascertained  and  certified  upon  an  alias  execu- 
tion as  upon  the  original  one.*^  A  return  "nulla  bona,"*^  or  "no 
property  found,"  **  is  a  sufficient  compliance  with  a  statute  requiring 
the  return  of  an  execution  unsatisfied. 

75  Shickle  v.  Watts,  94  Mo.  410,  7  e.  first  execution.  Whitney  v.  Ham- 
S.  W.  274.    See  also  Ready  v.  Smdth,      mond,  44  Me.  305. 

170  Mo.  163,  70  S.  W.  484.  82  Card    v.    Groesbeek,    140    N.    Y. 

76  McConey  v.  Belton  Oil  &  Gaa  Co.,  App.  Div.  30,  124  N.  Y.  Supp.  372, 
97  Minn.  190,  106  N.  W.  900.  ,  afe'd  204  N".  Y.  301,  97  K  E.  728. 

77  Berwind- White  Coal  Min.  Co.  v.  83  Thompson  v.  Pf eiffer,  60  Kan. 
Ewart,  90  Hun  (N.  Y.)   60,  35  N.  Y,  409,  56  Pae.  763. 

Supp.  573.  Under' a  statute  making  the  etock- 

78Bag'ley  V.  Tyler,  43  Mo.  App.  195;  holders  individually  liable  on  the  re- 

Maher  v.  Carman,  38  N.  Y.  25.  turn  of  no  "property  or  estate"  found 

79  Ripley  v.  Evans,  87  Mich.  217,  49  belonging  to  the  corporation,  a  return 
N.'  W.  504.  of  "No  property  found ' '  is  sufficient. 

80  See  §4235,  infra.  Stanley  v.  Stanley,  26  Me.  191. 

81  Under  a  statute  providing  that,  A  certificate  by  an  of^cer  that  he 
when  an  execution  against  a  corpora-  "made  diligent  search"  for  corporate 
tion  has  been  returned  unsatisfied,  the  property,  and  a  return  that  such  prop- 
creditor  may  have  a  scire  facias  erty  "could  not  be  found,''  is  a  suffi- 
against  the  .stockholders,  the  remedy  cient  compliance  with  a  statute  requir- 
may  be  had  as  well  on  a  second  as  on  ing     an     officer,     before     proceeding 
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A  creditor  who,  after  obtaining  a  levy  on  corporate  property,  re- 
leases the  same  under  an  agreement  with  the  directors,  cannot  sue  the 
stockholders,  for  he  has  n(>t  performed  the  condition  precedent.** 

§  4234.  —  Requirement  of  action  against  the  corponation  within 
a  limited  time.  It  is  sometimes  expressly  provided  that  no  stock- 
holder shall  be  personally  liable  for  a  corporate  debt  unless  a  suit  for 
the  collection  of  such  debt  shall  be  brought  against  the  corporation 
within  a  specified  time  after  the  same  shall  become  due,  and,  when 
such  is  the  case,  the  bringing  of  a  suit  against  the  corporation  within 
the  time  prescribed  is  a  condition  precedent  to  any  liability  on  the 
part  of  the  stockholder,  unless  there  is  some  sufficient  excuse  for  not 
bringing  it.*^  Nor  can  the  liability  of  a  stockholder  be  extended  under 
such  circumstances  by  any  a^eement  between  the  corporation  and 
a  creditor  renewing  or  extending  the  indebtedness.*®    Failure  to  bring 


against  the  property  of  a  stockholder, 
to  ' '  first  ascertain ' '  that  no  corporate 
property  is  in  existence.  Hathorn  v. 
CaJef,  53  M?.  471. 

84  Berwind-White  Coal  Min.  Co.  v. 
Ewart,  90  Hun  (N.  Y.)  60,  35  N.  T. 
Supp.  573,  11  N.  T.  Misc.  490,  32  N.  Y. 
Supp.  716. 

SSHaskins  v.  Harding,  E  DiU.  99, 
Fed.  Cas.  No.  6,196;  Tarbell  v.  Page, 
24  III.  46;  State  Sav.  Ass'n  of  St. 
Louis  V.  Kellogg,  52  Mo.  583;  Adam- 
son  V.  Davis,  47  Mo.  268;  Dryden  v. 
Kellogg,  2  Mo.  App.  87;  United  Glass 
Co.  V.  Vary,  152  N.  Y.  121,  46  N.  E. 
312;  Hardman  v.  Sage,  124  K  Y.  25, 
26  N.  E.  354,  ,47  Hun  230;  Jagger  Iron 
Co.  V.  Walker,  76  N.  Y.  521;  Parrott 
V.  Colby,  71  N.  Y.  597,  6  Hun  55;  Kiu- 
eaid  v.  Durnelle,  59  N.  Y.  548;  Shell- 
ington  V.  Howland,  53  N.  Y.  371; 
Graeber  v.  Ehrgott,  —  N".  Y.  App. 
rHv.  — ,  169  N.  Y.  Supp.  32;  Ford  v. 
Chase,  118  N.  Y.  App.  Div.  605,  103 
N.  Y.  Supp.  30,  aff 'd,  189  N.  Y.  504, 
81  N.  E.  1164;  Griffith  v.  Green,  59 
Hun  (N.  Y.)  619,  13  N.  Y.  Supp.  470; 
Birmingham  Nat.  Bank  v.  Mosser,  14 
Hun  (N.  Y.)  605;  Assets  Realization 
Co.  V.  Howard,  70  N.  Y.  Misc.  651,  127 
N.  Y.  Supp.  798,  judgment  aff'd  152 
N.  Y.  App.  Div.  900,  136  N.  Y.  Supp. 


1130,  211  N.  Y.  430,  105  N.  E.  680; 
Barnes  v.  Arnold,  23  N.  Y.  Misc.  197, 
51  N.  Y.  Supp.  1109,  aff'd  45  N.  Y. 
App.  Div.  314,  61  N.  Y.  Supp.  85,  169 
N.  Y.  611,  62  N.  E.  1093;  Leighton  v. 
Leighton  Lea  Asis'n,  122  N.  Y.  Supp. 
139. 

The  complaint  in  an  action  to  en- 
force the  liability  of  the  stockholders 
must  allege  that  the  action  against 
the  corporation  was  brought  within 
the  time  prescribed,  since  that  is  a 
condition  pr'ecedent  to  the  liability. 
Graeber  v.  Ehrgott,  —  N.  Y.  App. 
Div.  — ,  169  N.  Y.  Supp.  32. 

In  Adamson  v.  Davis,  47  Mo.  268, 
a  limitation  of  one  year  within  which 
•suit  was  required  to  be  brought 
against  the  corporation  was  held  not 
to  be  so  short  as  to  justify  the  court 
in  declaring  it  ^  unreasonable,  and 
hence  invalid. 

See  aliso  §  4172,  supra. 

86  Close  V.  Potter,  155  N.  Y.  145, 
49  N.  E.  686;  Hardman  v.  Sage,  124 
N.  Y.  25,  26  N.  E.  354,  aff'g  47  Hun 
230;  Jagger  Iron  Co.  v.  Walker,  76 
N.  Y.  521,  11  Jones  &  S.  275;  Parrott 
V.  Colby,  6  Hun  (N.  Y.)  55,  afC'd  71 
N.  Y.  597.  Compare  Fisher  v.  Marvin, 
47  Barb.  (N.  Y.)  159. 
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suit  against  the  corporation,  however,  is  excused  if  it  was  impossible 
because  of  the  dissolution  of  the  corporation,  or  appointment  of  a  re- 
ceiver preventing  the  bringing  of  an  action,  or  bankruptcy  pro- 
ceedings, etc.*''  But  it  has  been  held  that  it  is  not  excused  because  the 
company  has  become  insolvent.*' 

§4235.  — Requirement  of  demand  upon  corporation.  A  statute 
sometimes  provides  that  no  suit  shall  be  commenced  to  enforce  the 
individual  liability  of  a  stockholder  for  a  corporate  debt  until  after 
a  legal  demand  of  payment  shall  have  been  made  upon  the  corpora- 
tion, or  that  an  execution  against  a  corporation  shall  not  be  levied 
upon  the  individual  liability  of  the  stockholders  until  there  has  first 
been  a  demand  upon  officers  of  the  corporation  by  the  officer  holding 
the  execution  to  show  to  him  property  of  the  corporation  sufficient 
to  satisfy  the  execution.  And  there  is  no  liability  upon  the  part  of 
stockholders  under  such  a  statute  until  a  demand  has  been  made  in 
substantial  compliance  with  the  provisions  of  the  statute.'® 

It  is  sometimes  provided  that  before  a  laborer,  servant  or  employee 
shall  charge  a  stockholder  for  his  services,  he  shall  give  him  notice 
in  writing,  within  a  specified  time  after  the  termination  of  such 
services,  that  he  intends  to  hold  him  liable.*" 


87  state  Sav.  Ass'n  of  St.  Louis  v. 
Kellogg,  52  Mo.  583;  Dryden  v.  Kel- 
logg, 2  Mo.  App.  87;  Jones  v.  Butler, 
146  N".  T.  55,  40  N.  E.  633;  Hunting 
V.  Bluu,  143  N".  Y.  511,  38  N.  E.  716, 
69  Hun  562,  23  N.  T.  Supp.  965;  Hard- 
man  V.  Sage,  124  N.  Y.  25,  32,  26  N. 
E.  354;  Kincaid  v.  Dwinelle,  59  N.  Y. 
548;  Shellingtou  v.  Howland,  53  N.  Y. 
371;  Arnot  v.  Sage,  52  Him  (N".  Y.) 
613,  5  N.  Y.  Supp.  477;  Barnes  v. 
Arnold,  23  N.  Y.  Misc.  197,  51  N.  Y. 
Supp.  1109,  affi'd  45  N.  Y.  App.  Div. 
314,  61  N.  y.  Supp.  85,  160  N.  Y.  611, 
62  N.  E.  1093. 

See,  however,  Birmingham  Nat. 
Bank  v.  Mosaer,  14  Hun  (N.  Y.)  605; 
Birmingham  Nat.  Bank  v.  Keck,  55 
How.  Pr.  (N.  Y.)  222. 

88  Tarbell  v.  Page,  24  HI.  46. 

89  See  Eirst  Nat.  Bank  of  Barre  v. 
Hingham  Mfg.  Co.,  127  Mass.  563; 
Stone  V.  Wiggin,  5  Mete.  (Maiss.)  316; 
Connecticut  Elver  Sav.  Bank  v.  Piske, 
60  N.  H.  368;   Harvey  v.   Chase,   38 


N.  H.  272;  Haynes  v.  Brown,  36  N. 
H.  545. 

Under  the  Massachusetts  statute 
there  must  be  a  demand  on  the  execu- 
tion, and  a  neglect  on  the  part  of  the 
corporation  for  30  days  after  siuch  de- 
mand to  pay  the  amount  due  or  to 
exhibit  property  of  the  corporation 
subject  to  the  execution  sufficient  to 
satisfy  the  same.  A  return  on  the 
same  day  that  the  demand  was  made 
is  insufficient  to  support  an  action 
against  stockholders.  Nichols  v. 
Taunton  Safe  Deposdit  &  Trust  Co., 
203  Mass.  551,  89  N.  E.  1035. 

See  also  Coyle  v.  Taunton  Safe  De- 
posit &  Trust  Co.,  216  Mass.  156,  103 
N.  E.  288;  Priest  v.  Essex  Hat  Mfg. 
Co.,  115  Mass.  380. 

90  A  notice  signed  by  the  claimant's 
duly  authorized  attorney  is  a  sufficient 
coinplianee  with  such  a  provision. 
Card  V.  Groesbeck,  204  N.  Y.  301,  97 
N.  B.  728,  aff'g  140  N.  Y.  App.  Div. 
30,  124  N.  y.  Supp.  378. 
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Under  a  statute  making  the  stockholders  of  banks  personally  liable 
for  public  funds  deposited  in  the  bank  which  it  feiils  to  pay  on  de- 
mand,, no  demand  is  necessary  where  the  bank  is  admittedly  insolvent, 
and  for  that  reason  it  wcfuld  serve  no  useful  purpose.'^ 

§  4236.  Conclusiveness  of  judgment  against  corporation  as  lagainst 
stockholders.  A  judgment  against  a  corporation  by  a  court  of  com- 
petent jurisdiction,  rendered  Eifter  due  service  upon  the  corporation, 
is  conclusive  upon  the  stockholders  so  far  as  the  right  of  the  creditor 
to  proceed  to  have  his  debt  satisfied  out  of  the  corporate  assets  is 
concerned.'^  And  hence,  as  we  have  seen,  a  judgment  recovered  by  a 
creditor  against  a  corporation  is  conclusive  as  against  stockholders, 
unless  they  show  collusion  or  want  of  jurisdiction,  in  a  suit  to  reach 
and  subject  unpaid  subscriptions.^  There  is,  however,  some  conflict 
in  the  decisions  as  to  whether  the  same  rule  applies  when  it  is  sought 
to  enforce  the  statutory  liability  of  stockholders.'*  It  has  been  held 
by  some  courts  that  a  judgment  against  the  corporation  is  not  con- 
clusive evidence  of  the  indebtedness  on  which  it  is  based,  in  an  action 
or  other  proceeding  against  stockholders  to  enforce  their  statutory 
liability,  when  the  stockholders  themselves  were  not  parties  to  the 
action  in  which  the  judgment  was  recovered  and  had  no  opportunity 
to  defend.'^     Some  of  the  courts  adopting  this, rule  have  held  that 

91  Johnson  v.  Wallaee,  123  Axk.  74,  that  a  judgment .  against  the  eorpora- 
184  S.  W.  835.  tion  is  conelus-ive  against  the   stook- 

92  Wheatley  v.  G-lover,  125  6a.  710,  iiolder  to  recover  the  amount  of  an 
54  S.  E.  626.     See  also  §  4130,  supra.  unpaid  subscription;  and  it  has  been 

93  See   §  4130,  supra.  said  that  there  was  no  more  reason  in 
91  See  Wheatley  v.  Glover,  125  Ga.       liolding    the   judgment   conclusive   in 

710,  720,  54  S.  E.  626.  this  class  of  cases  than  in  those  eases 

95  Such     is    the     rule    in     Georgia.  where  the  etocloholdeT  is  sued  to  en- 

Wheatley  v.   Glover,  125  Ga.  710,  54  force    the    individual    liability    pro- 

S.  B.  626.  vided  for  in  the  charter.     There  is  a 

The  stockholder  is  not  concluded  as  distinction,  however,  between  the  two 

to  any  defense  which  the  corporation  classes  of  cases.     When  a  stockholder 

made     unsuccessfully,     or     which     it  is  sued  for  the  amount  of  his  unpaid 

might  have  made,  to  the  suit  against  subscription,  this  is  a  suit. upon  a  lia. 

it,  where  he  was  not  a  party  to  that  bility  to  the  corporation.    When  he  is 

suit  and  had  no  opportunity  to  defend  sued  upon  the  individual  liability  pro- 

against   it,   and   he  may  set  up   any  vided  for  in  the  charter,  it  is  not  a 

fact  which  would  establish  that  tho  liability  to  the  corporation,  but  a  lia- 

oorporation  was  not  liable  upon  the'  bility  to  the  creditors.     As   to   this 

debt  which  was  the  basis  of  the  judg-  liability  he  occupies  the  position   of 

ment.     Wheatley  v.   Glover,   125   Ga.  one  ultimately  liable  when  some  other 

710,  54  S.  E.  626.  person  is  primarily  liable;  as,  for  in- 

"  It  is  settled  in  this  state    *     *     *  stance,  a  surety,  a  guarantor,  or  the* 
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the  judgment  against  the  corporation  is  not  even  prima  facie  evidence 


like.  When  under  the  charter  he  is 
only  secondarily  liable,  the  niles  in 
reference  to  persona  secondarily  Hable 
would  be  in  principle  applicable.  A, 
judgment  against  a  party  is  generally 
not  conclusive  against  a  surety  or 
guarantor,  or  other  person  second- 
arily liable  on  the  obligation.  At 
most  it  is  prima  facie  evidence  of  the 
amount  and  validity  of  the  debt." 
WheaUey  v.  Glover,  126  Ga.  710,  54 
S.  B.  626. 

"This  claim  against  a  stockholder 
is  not  an  asset  belonging  to,  or  com- 
ing to,  or  asserted  in  behalf  of,  the 
corporation.  It  is  given  to  the  cred- 
itor as  an  independent  and  original 
remedy.  The  stockholder  in  respect  of 
this  remedy  is  the  only  one  who  ia 
interested  in  the  question  whether 
there  is  an  indebtedness;  the  corpora- 
tion has  no  practical  interest  in  it. 
The  stockholder  is  not  a  proper  party 
to  the  action  brought  against  the  cor- 
poration and  the  corporation  does  not 
in  any  direct  or  real  sense  represent 
him  as  to  this  liability;  the  extent  of 
its  interest  is  to  proteot  the  corporate 
assets.  Therefore  it  comes  about  that 
unless  in  the  action  to  charge  him  the 
stockholder  may  dispute  and  try  the 
issue  of  indebtedness,  he  may  very 
easily  and  probably  be  subjected  to 
this  onerous  and  unusual  liability  and 
compelled  to  pay  an  alleged  debt 
which  never  existed  and  which  has 
never  been  contested.  It; seems  to  be 
conceded  that  this  theory  of  conclu- 
sive effect  on  a  stockholder  of  a  judg- 
ment against  the  corporation  opens  up 
to  allow  proof  that  th*  judgment  was 
secured  by  fraud  or  collusion.  But 
why  confine  the  exceptions  to  this 
class?  It  is  of  no  material  conse- 
quence to  the  stockholder  who  is 
asked  to  pay  an  unjustified  judgment 
whether  it  resulted  from  fraud  or 
whether  as  ailleged  in  this  case  it  was 


negligently  or  ignorantly  allowed  to 
be  entered  by  default  on  claims  which 
either  never  existed  or  had  been  fully 
paid.  What  he  desires  and  as  it  seems 
to  me  plainly  ought  to  have,  is  an  op- 
portunity to  compel  proof  of  the 
existence  of  a  claim  before  he  is  com- 
pelled to  pay  it."  Assets  Eealliza- 
tion  Co.  V.  Howard,  211  N.  Y.  430, 
105  N.  E.  680,  aff'g  152  N",  T.  App. 
Div.  900,  136  N.  Y.  Supp.  1130,  70  N. 
Y;.  Misc.  651,  127  N.  Y.  Supp.  798. 

The  rule  stated  in  the  text  obtains 
in  New  York  also.  See  Assets  Eeali- 
zation  Co.  v.  Howard,  211  N.  Y.  430, 
105  N.  E.  680,  aff'g  152  N.  Y.  App. 
Div.  900,  136  N".  Y.  Supp.  1130,  70 
N.  Y.  Misc.  651,  127  N.  Y.  Supp.  798. 
(It  is  to  be  noted  that  in  this  case  the 
judgment  against  the  corporation  was 
entered  by  default.)  Kincaid  v. 
Dwindle,  59  N.  Y.  548;  Miller  v. 
White,  50  N.  Y.  137;  Truesdell  v.  Chu- 
mar,  75  Hun  (N.  Y.)  416,  27  N.  Y. 
Supp.  87;  Strong  v.  Wheaton,  38  Barb. 
(N.  Y.)  616;  Mobs  v.  McCullough,  5 
Hill   (N.  Y.)   131,  lev'd  5  Den.  567. 

The  provision,  in  the  section  of  the 
Stock  Corporation  Law  requiring 
the  recovery  of  a  judgment  against 
the  corporation  and  the  return  of  an 
execution  thereon  unsatisfied  as  a  con- 
dition of  enforcing  the  stockholder's 
liability,  that  "the  amount  due  on 
such  execution  shall  be  the  amount 
recoverable,  with  costs,  against  the 
stockholder,"  does  not  make  the  judg- 
ment conclusive.  It  merely  makes  the 
amount  due  on  the  execution  the 
limit  of  the  stockholder's  liability, 
'and  not  proof  of  an  indebtedness  for 
which  he  is  lisible.  Assets  Realiza- 
tion Co.  V.  Howard,  211  N".  Y.  430, 
105  N.  E.  680,  aff'g  152  N.  Y.  App. 
Div.  900,  136  N.  Y.  Supp.  1130,  70 
N.  Y.  Misc.  651,  127  N".  Y.  Supp.'  798. 

The  following  New  York  cases  con- 
tain statements  to  the  effect  that  the 
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of  the  indebtedness  under  such  circumstances,*^  while  other  courts 
hold  that  it  is  prima  facie  evidence.*'' 


judgment  is  conclusive.  Stephens  v. 
Fox,  83  N.  Y.  313,  17  Hun  435;  Bel- 
mont V.  CoLeman,  21  N.  Y.  96;  Moss 
V.  Averell,  10  N.  Y.  449;  Conklin  v. 
Purman,  8  Abb.  Pr.  N.  S.  (N.  Y.)  161, 
57  Barb.  484;  Moss  v.  McCuUough,  7 
Barb.  (N.  Y.)  279;  Moss  v.  Oakleyj  2 
Hill  (N.  Y.)  265;  Slee  v.  Bloom,  20 
Jolins.  (N.  Y.)  669,  19  Johns.  456,  10 
Am.  Dec.  273;  Hovey  v.  Ten  Broeck, 
3  Robt.  (N.  Y.)  316. 

In  Assets  Eealization  Co.  v.  Howard, 
supra,  dn  reference  to  Slee  v.  Bloom; 
Moss  V.  MeCullough;  Moss  v.  Averell; 
Belmont  v.  Coleman;  and  Conklin  v. 
furman,  which  were  cited  by  counsel 
as  authorities  upholding  the  conclu- 
siveness of  the  judgment,  the  court 
says:  "It  is  to  be  noted,  however, 
that  what  was  said  in  a  majority  of 
these  cases  on  this  point  was  either 
irrelevant  or  does  not  appear  to  have 
been  approved  by  a  majority  of  the 
judges,  and  that  those  cases  directly 
and  really  pajssing  on  the  question 
must  be  regarded  as  overruled  by  the 
later  decisions." 

96McMahon  v.  Macy,  51  N.  Y.  155; 
Assets  Eealization  Co.  v.  Howard,  70 
N.  Y.  Misc.  651,  127  N.  Y.  Supp.  798, 
judgment  aflf'd  152  N".  Y.  App.  Div. 
900,  136  N".  Y.  Supp.  1130,  211  N.  Y. 
430,  105  N.  E.  680;  Strong  v.  Wheaton, 
38  Barb.  (N.  Y.)  616;  Moss  v.  Me- 
Cullough, 5  Hill  (N.  Y.)  131;  Union 
Bank  v.  Wando  Min.  &  Mfg.  Co.,  17 
8.  C.  339.  See  also  Sehenck  Chemical 
Co.  V.  Industrial  Advertising  &  Dis- 
tributing Co.,  66  N.  Y.  Misc.  597,  121 
N.  Y.  Supp.  838,  judgment  afE'd  143 
N.  Y.  App.  Div.  905,  127  N.  Y.  Supp. 
1143. 

Compare  Hastings  v.  Drew,  76  N. 
Y.  9;  Belmont  v.  Coleman,  21  N.  Y. 
96,  i  Bosw.  188;  Moss  v.  Averell,  10 
N.  Y.  449;  Lawyer  v.  Eosebrook,  48 
Hun   (N.  Y.)  463,  1  N.  Y.  Supp.  594; 


Hoagland  v.  Bell,  36  Barb.  (N.  Y.) 
57;  Moss  v.  McCuHough,  7  Barb.  (N. 
Y.)  279;  Squires  v.  Brown,  22  How. 
Pr.  (N.  Y.)  35,  as  to  which  see  Assets 
Eealization  Co.  v.  Howard,  supra. 

97W:heatley  v.  Glover,  125  Ga.  710, 
54  S.  E.  626;  Grund  v.  Tucker,  5  Kau. 
70;  In  re  Warreh's  Estate,  52  Mich. 
557,  18  N.  W.  356. 

"Whether  the  stockholder  bound 
for  the  ultimate  payment  of  the  debts 
of  the  conipany,  or  a^jortion  of  them, 
is  properly  characterized  as  a  guar- 
antor, surety,  or  second  indorser,  or 
otherwise,  he  is  one  ultimately  liable, 
and  a  judgment  against  the  person 
primarily  liable,  that  is  the  corpora- 
tion, is,  as  against  him,  presumptively 
correct  as  to  all  matters  adjudicated, 
even  though  he  had  no  notice  of  the 
suit  and  no  opportunity  to  defend.  In 
a  suit  against  such  a  stockholder  it  is 
therefore  only  necessary  to  allege  that 
a  judgment  has  been  rendered  against 
the  corporation;  and  the  petition  need 
not  show  the  character  of  the  debt 
'  upon  which  the  judgment  was 
founded,  or  other  particulars  in  refer- 
ence thereto."  Wheatley  v.  Glover, 
125  Ga.  710,  54  S.  E.  626. 

But  this  rule  does  not  apply  where 
the  ultimate  liability  of  the  stock- 
holders of  a  bank,  under  its  charter,  to 
redeem  bills  and  notes  issued  by  it 
does  not  attach  to  a  decree  or  judg- 
ment against  the  corporation  or  its 
assignees,  but  to  the  bills  or  notes 
themselves,  and  in  such  case,  where 
the  liability  is  (sought  to  be  enforced, 
the  plaintiff  must  set  out  and  describe 
the  bills  or  notes  notwithstanding  a 
prior  judgment  for  their  payment  may 
ihave  been  rendered  against  the  'Cor- 
poration or  its  assignees.  Branch, 
Sons  &  Co.  V.  Knapp,  61  Ga.  614. 

See  also  Sehaeffer  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  248  (where  it  is  held 
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In  most  jurisdictions,  however,  it  is  held  that,  in  an  action  against 
a  corporation  to  recover  a  judgment  for  a  corporate  debt,  the  stock- 
holders, as  such,  are  represented  by  the  corporation,  and  that  a  judg- 
ment in  such  an  action  is  conclusive  against  them,  whether  residents 
or  nonresidents  of  the  state  in  which  it  is  rendered,  in  an  action  or 
other  proceeding  against  them  to  enforce  their  individual  statutory- 
liability  for  the  debt  or  on  the  judgment.*'    And  this  rule  has  been. 


that  the  judgment  is  prima  faeie  evi- 
dence of  the  existence  of  the  corpora- 
tion, on  a  motion  for  execution  against 
a,  stockholder),  and  Union  Nat.  Bank 
of  Omaha  v.  Halley,  19  S.  D.  474,  104 
N.  W.  213  (where  it  is  said  that  the 
judgment. is  at  least  prima  facie  evi- 
dence). 

In  Missoorri  ithis  has  also  been  held 
to  be  true  of  an  order  or  decree  of  a 
court  of  another  state  levying  an  as- 
sessment on  stockholders.  See  §  4237, 
infxa. 

98  United  States.  Waird  v.  Joslin, 
186  U.  S.  142,  46  L.  Ed.  1093,  aff'g  105 
Fed.  224,  100  Fed.  676;  Hancock  Nat. 
Bank  v.  Farnum,  176  TJ.  S.  640,  44  L. 
Ed.  619,  rev'g  20  E.  I.  466,  40  Atl. 
341j  Anglo-American  Land,  Mortgage 
&  Agency  Co.,  Ltd.  v.  Lombard,  132 
Fed.  721,  certiorari  denied  196  TJ.  S. 
638,  49  L.  Ed.  630  (mem.  dec.).;  Mar- 
tin V.  Wilson,  120  Fed.  202;  Ha'le  v. 
Harden,  95  Fed.  747;  Brown  v.  Trail, 
89  Fed.  641;  Dexter  v.  Edmands,  89 
Fed.  467;  Hendrickson  v.  Bradley,  85 
Fed.  508;  Powell  v.  Oregonian  By. 
Co.,  38  Fed.  187. 

Ullnois.  Coalfield  Co.  v.  Peck,  98 
m.  139j  rev'g  3  111.  App.  619;  Schertz 
V.  First  Nat.  Bank  of  Chester,  47  111. 
App.  124.  See  also  Mutual  Fire  Ins. 
Co.  V.  Phoenix  Furniture  Co.,  108  Mich. 
170,  .34  L.  E.  A.  694,  62  Am.  St.  Eep. 
693,  66  N.  W.  1095. 

Iowa.  Corse  v.  Sanford,  14  Iowa 
235;  Donworth  v.  Coolbaugh,  5  Iowa 
300. 

Kansas.  Douglass  v.  Loftus,  85 
Kan.  720,  L.  E.  A.  1915  B  797,  Ann. 
Cas.  1913  A  378,  119  Pae.  74;  Steflansi 


V.  Gurney,  61  Kan.  292,  59  Pae.  725; 
Ball  V.  Eeese,  58  Kan.  614,  62  Am.  St. 
Eep.  638,  50  Pae.  875;  Hancock  Nat. 
Bank  v.  Farnum,  176  U.  S.  640,  44  L. 
Ed.  619,  rev'g  20  E.  L  466,  40  Atl. 
341;  Martin  v.  Wilson,  120  Fed.  202. 

Maine.  Barron  v.  Paine,  83  Me. 
312,  22  Atl.  218;  Milliken  'v.  White- 
house,  49  Me.  527;  Cole  v.  Butler,  43 
Me.  401;  Came  v.  Brigham,  39  Me. 
35;  Ohaffin  v.  Cummings,  37  Me.  76. 
Compare  Whitman  v.  Cox,  26  Me. 
335. 

Massachusetts.  Thayer  v.  New  Eng- 
land Lithographic  Steam  Printing  Co., 
108  Mass.  523;  Hawes  v.  Anglo-Saxon 
Petroleum  Co.,  101  Mass.  385;  Farnum 
v.  Balard  Vale  Maeh.  Shop,  12  Cush. 
507;  Holyoke  Bank  v.  Goodman  Paper 
Mfg.  Co.,  9  Cush.  576;  Gaskill  v.  Dud- 
ley,  6   Mete.   546. 

Minnesota.  Greenfield  v.  Minnesota 
Mining  &  Development  Co.,  138  Minn. 
446,  165  N.  W.  274  (holding  that  a, 
judgment  recovered  by  a  creditor  who 
institutes  sequestration  proceedings  is 
conclusive,  in  such  proceedings,  as  to 
the  corporate  indebtedness,  in  the  ab- 
sence of  fraud);  Town  of  Hinckley 
V.  Kettle'  Eiver  E.  Co.,  80  Minn.  32, 
82  N.  W.  1088;  Holland  v.  Duluth  Iron 
Mining  &  Development  Co.,  65  Minn. 
324,  60  Am.  St.  Eep.  480,  68  N.  W.  50; 
Oswald  V.  Minneapolis  Times  Co.,  65 
Minn.  249,  68  N.  W.  15.  See  also  Wil- 
lius  v.  Mann,  91  Minn.  494,  98  N.  W. 
341,  867. 

Missouri.  Nichols  v.  Stevens,  123 
Mo.  96,  45  Am.  St.  Eep.  514,  27  S. 
W.  613. 

North  Carolina.    Heggie  v.  People 's 
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applied  to  a  judgment  entered  against  the  corporation  by  default.®' 
The  rule  does  not  apply  when  the  liability  imposed  upon  stock- 
holders is  penal  in  its  nature.^ 

A  judgment  recovered  against  a  corporation  after  its  dissolution, 
being  void,  is  clearly  not  even  prima  facie  evidence  against  stock- 
holders;* and  it  has  been  held  that  a  judgment  is  not  conclusive 
where  it  was  rendered  against  the  corporation  after  it  had  gone  iato 
liquidation  under  the  statute.^ 

In  all  jurisdictions  the  judgment  may  be  attacked  for  fraud  or 
collusion,  or  for  want  of  jurisdiction.*    A  stockholder  may  also  show 


Building  &  Loan  Ass'n,  107  N.  C.  581, 
12  S.  E.  275. 

Pennsylvsmia.  Wilson  v.  Pittsburgh 
&  Y.  Coal  €o.,  43  Pa.  St.  424. 

Tennessee.  See  Van  Tuyl  v.  Car- 
penter, 135  Tenn.  629,  188  S.  W.  234. 

Wisconsin.  Mercliants'  Bank  v. 
Chandler,  19  Wis.  434;  Cleveland  v. 
Marine  Bank  of  Milwaukee,  17  Wis. 
545. 

Where  the  judgmemt  against  the 
corporation  is  for  its  'liability  as  a 
stockholder  in  another  corporation,  a 
stockholder  sued  in  a  federal  court  in 
another  state  is  concluded  as  to  the 
power  of  the  corporation  to  subscribe 
for  the  stock.  Martin  v.  Wilson,  120 
Fed.  202.  As  to  the  conclusiveness  of 
the  judgment  in  other  states,  see  fur- 
ther §  4252,  infra. 

This  is  also  true  of  an  order  or  de-' 
cree  of  court  levying  an  assessment  on 
stockhoMera  on  account  of  their  stat- 
utory liability  (see  §  4237,  infra), 
of  an  assessment  by  the  comptroller 
of  ithe  currency  upon  the  stockholders 
of  a  national  bank  (see  §  4225,  supra), 
and  of  a  eaJl  or  assessment  by  the 
court  for  the  balance  duo  on  the  stock 
(see  §  4120,  supra). 

How  far  such  a  judgment  is  eon- 
cluisive  on  the  stockholders  depends 
on  the  law  of  the  corporation's  domi- 
cile. If  it  is  conclusive  there,  it  is 
conclusive  everywhere.  See  §  4252, 
infra. 

99  Holyoke  Bank  v.  Goodman  Paper 


Mfg.  Co.,  9  Oush.  (Mass.)  576;  Hol- 
land V.  Duluth  Irooi  Mining  &  De- 
velopment Co.,  65  Minn.  324,  60  Am. 
St.  Eep.  480,  68  N.  W.  .50;  Nichols  v, 
Stevens,  123  Mo.  96,  45  Am.  Sit.  Eep. 
514,  27  S.  W.  613,  25  S.  W.  578. 

1  McMahon  v.  Macy,  51  N.  T.  155; 
Miller  v.  White,  50  N.  T.  137. 

As  to  when  the  liability  will  be  re- 
garded as  penal,  see  §  4176,  supra. 

2BonaflEe  v.  Fowler,  7  Paige  (N.  Y.) 
676.  And  see  Merrill  v.  Suffolk  Bank, 
31  Me.  57,  50  Am.  Dec.  649. 

And  see  the  chapter  on  Dissolution, 
infra. 

3  A  judgment  against  a  national 
bank,  rendered  after  it  had  become 
insolvent  and  gone  into  liquidation,  is 
not  conclusive  as  against  stockholders. 
Schrader  v.  Manufacturers'  Nat. 
Bank,  133  TJ.  S.  67,  33  L.  Ed.  564; 
Irons  v.  Manufacturers'  Nat.  Bank, 
36  Fed.  843. 

4  United.  States.  Martin  v.  Wilson, 
120  Fed.  202;  Ball  v.  Warrington,  108 
Fed.  472;  Warrington  v.  Ball,  90  Fed. 
464. 

Kansas.  Ohoatt  v.  Boyd,  59  Kan. 
682,  54  Pac.  1042. 

Minnesota.  Greenfield  v.  Minnesota 
Mining  &  Development  Co.,  138  Minn. 
446,  165  N.  W.  274;  Town  of  Hinck- 
ley V.  Kettle  River  R.  Co.,  80  Minn. 
Z2,  82  N.  W'.  1088.      . 

Missouri.  Nichols  v.  Stevens,  123 
Mo.  96,  45  Am.  St.  Rep.  614,  2i7  S.  W. 
613. 
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that  a  judgment  recovered  against  the  corporation  was  on  an  indebted- 
ness or  liability  for  which  the  statute  does  not  render  stockholders 
liable,®  or  that  the  judgment  has  been  paid  or  discharged*  And  he  is 
not  concluded  from  setting  up  defenses  personal  to  himself,'"  as  for 
example  that  he  is  not  a  stockholder ; '  or  that  he  does  not  hold  so 
large  an  amount  of  stock  as  alleged ;  *  or  that  he  has  discharged  his 


New  York.  See  Assets  Realization 
Co.  V.  Howard,  211  N.  Y.  430,  105  N. 
E.  680,  aff'g  152  App.  Div.  900,  136 
N.  Y.  Supp.  1130,  70  Misc.  651,  127 
K  Y.  Supp.  798. 

In.  a  sequestration  proceeding,  hav- 
ing as  one  object  the  enforcement  of 
stock  liability,  the  stockholders  may 
by  answer  assail  for  fraud  or  collusion 
the  judgment  for  the  plaintiff  creditor 
against  the  corporation  upon  which 
the  proceeding,  resits.  Greenfield  v. 
Minnesota  Mining  &  Development  Co., 
138  Minn.  446,  165  N.  "W.  274. 

In  Greenfield  v.  Minnesota  Mining 
&  Development  Co.,  138  Minn.  446, 
165  N.  W.  274,  the  coi.tut  says  that 
"it  is  not  of  moment  whether  it  is 
said  that  such  an  attack  is  a  direct  at- 
tack or  that  because  of  the  fraud  a 
permissible  collateral  -attack."  It 
also  points  out  that  the  apparent  hold- 
ing to  the  contrary  in  Oswald  v.  Min- 
neapolis Times  Co.,  65  MiA.  249,  68  N. 
W.  15,  was  dictum. 

This  is  also  true  of  an  order  or 
decree  levying  an  assessment  on  stock- 
holders on  account  of  their  statutory 
liability  (see  §  4237,  infra),  or  for  the 
balance  due  on  their  stock  (see  §  4130, 
supra). 

6  Wood  V.  Joslin,  186  U.  S.  142,  46 
L.  Ed.  1093,  aff'g  105  Ted.  224,  100 
Fed.  676.  See  Bohn  v.  Brown,  33 
Mich.  257;  Conant  v.  Yan  Schaick, 
24  Barb.  (N.  Y.)  87;  "Wilson  v.  Pitts- 
burgh &  Y.  Coal  Co.,  43  Pa.  St.  424. 

He  may  show  that  the  contract  on 
which  the  judgment  was  rendered  was 
ultra  vires,  where  he  is  not  liable  in 
respect  to  ultra  vires  contracts.  Ward 
V.  Joslin,  im  V.  g»  142,  46  .L.  Ed. 


1093,  aff'g  105  Fed.  224,  100  Fed, 
1676. 

A  judgment  based  on  services  ren- 
dered- to  the  corporation  after  the  ap- 
pointment of  a  receiver  is  prima  facie 
evidence  as  to  the  indebtedness  of  the 
corporation,  but  a  federal  court  of 
equity  sitting  in  another  state  may 
determine  Whether  the  right  of  action 
was  such  as  to  bind  the  stockholders. 
Covell  V.  Fowler,  144  Fed.  535.      , 

The  question  whether  demands 
merged  in  the  judgment  are  recover- 
able against  the  stockholders  is  not  at 
issue  in  the  action  against  the  cor- 
poration. Crissey  v.  Morrill,  125  Fed. 
878. 

See  also  §§  4120,  4130,  supra. 

e  Martin   v.   Wilson,   120   Fed.   202. 

VWheatley  v.  Glover,  125  Ga.  710, 
54  &.  E.  626;  Heard  v.  Sibley,  52  Ga. 
310. 

This  is  also  true  in  the  case  of  an 
order  or  decree  of  court  levying  an 
assessment  on  stockholders  on  account 
of  their  statutory  liability  (see  §  4237, 
infra),  of  an  assessment  by  the  comp- 
troller of  the  currency  upon  the  stock- 
holders of  a  national  bank  (see  §  4225, 
supra),  and  of  a  call  or  assessment  by 
the  court  for  the  balance  due  on  stock 
(see  §4120,  supra). 

8  Hancock  Nat.  Bank  v.  Farnum,  176 
U.  S.  640,  44  L.  Ed.  619,  rev'g  judg- 
ment 20  E.  I.  466,  40  Atl.  341;  Martin 
V.  Wilson,  120  Fed.  202;  Van  Tuyl  v. 
Carpenter,  135  Tenn.  629,  188  S.  W. 
234. 

See  also  §4237,  infra,  and  §4103, 
supra. 

9  See  Van  Tuyl  v.  Carpenter,  135 
Tenn.  620,  188  S.  W.  834,     See  also 
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liability ;  ^"^  or  that  he  has  a  claim  against  the  corporation  which  is  a 
valid  subject  of  set-off  against  his  liability.!^ 

A  creditor  may  show  when  a  claim  merged  in  the  judgment  became 
a  corporate  debt  for  the  purpose  of  avoiding  a  defense  of  the  statute 
of  limitations  interposed  by  the  stockholder.^* 

§|42[3.7.  Conclusiveness  of  order  or  decree  assessing  stocldiolders. 

Where  the  liability  is  enforced  by  a  proceeding  for  the  benefit  of  all 
of  the  creditors  in  which  the  court  levies  an  assessment  on  all  of  the 
stock  and  appoints  a  receiver  who  is  authorized  to  enforce  the  assess- 
ment so  levied  against  those  stockholders  who  do  not  voluntarily 
pay  the  same,^*  it  is  generally  held  that  the  order  levying  the  assess- 
ment is  conclusive  on  both  resident  and  nonresident  stockholders 
as  to  all  matters  nec^sarily  involved  in  making  it,  and  is  not 
open  to  collateral  attack  as  to  such  matters  in  subsequent  actions 
by  the  receiver  against  stockholders  to  collect  the  assessment.^* 
The  corporation,  when  duly  summoned  and  brought  into  court  in 
such  a  proceeding,  represents  the  stockholders,  and  its  presence  is 
their  presence  for  the  purpose  of  the  making  of  the  assessment, 
whether  they  are  residents  of  the  state  or  not,  and  hence  their  per- 
sonal notification  and  presence  is  not  necessary  in  so  far  as  the  con- 
clusiveness of  the  assessment  is  concerned,  unless  the  peculiar  char- 
acter of  the  statute  requires  it.^^     A  reason  given  for  holding  the 

§§  4120,  4130,  supra,  and  §  4237,  infra.  13  See  §  4223,  supra. 

10  Hancock  Nat.  Bank  v.  Famum,  14  Hale  v.  Hardon,  95  Fed.  747, 
176  U.  S.  640,  44  L.  Ed.  619,  rev'g  rev'g  judgment  89  Ted.  283;  State  v. 
judgment  20  E.  I.  466,  40  Atl.  341.  Union  Stoct  Yards  State 'Bank,  103 
See  Van  Tuyl  v.  Carpenter,  135  Tenn.  Iowa  549,  72  N.  W.  1076,  70  N.  W. 
629,  188  S.  W.  234.  See  also  §§4120,  752.  And  see  the  cases  cited  in  the 
4130,   supra,  and   §  4237,  infra.  following  notes. 

As  to  what  amounts  to  a  diseliarge  IS  United  States.    Selig  v.  Hamilton, 

of  liability,  see  §  4254  et  seq.,  infra.  234  TJ.  S.  652,  58  L.  Ed.  1518,  Ann.  Gas. 

11  Hancock  Nat.  Bank  v.  Farnum,  1917  A  104,  aff'g  195  Fed.  153;  Coa- 
176  TJ.  e.  640,  44  L.  Ed.  619,  rev'g  verse  v.  Hamilton,  224  U.  S.  243,  56 
judgment  20  E.  I.  466,  40  Atl.  341;  L.  Ed.  749,  Ann.  Gas.  1913  D  1292, 
Van  Tuyl  v.  Carpenter,  135  Tenn.  629,  rev  'g  judgment  136  Wis.  589,  118  N. 
188  S.  W.  234.  See  also  §4132,  supra,  W.  190;  Bernheimer  v.  Converse,  206 
and  §4237,  infra.  U.  S.  516,  51  L.  Ed.  1163;  Irvine  v. 

As  to  the  right  of  a  stockholder  who  Baker,    225    Fed.    834;    Mottinger    v. 

is  also  a  creditor  to  set  off  his  claim  Hendricks,  208  Fed.  824;  Blackburn  v. 

against  his  liability,  see  §  4246,  infra.  Irvine,   205  Fed.   217,   aff'g  198  Fed. 

12 He  may  show  tha*  it  became  a  360;   Irvine   v.   Elliott,  203   Fed.   82; 

corporate  debt  at  such  a  late  date  that  Converse   v.   Stewart,    197   Fed.    152, 

it  is  not  barred.     Crissey  v.  Morrill,  afE'g  judgment  192  Fed.  941;  Spargo 

125  Fed.  878.  v.   Converse,  191   ii'ed.   823,  aff'g  184 
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stockholder  bound  under  such  cireunistances  is  that  he  contracts 
with  reference  to  the  provisions  of  the  statute  as  to  the  manner  of 
enforcing  the  liability  when  he  takes  his  stock.^^    In  Minnesota  the 


Fed.  324;  Hamilton  v.  Simon,  178  Fed. 
130;  Irvine  v.  Putnam,  167  Fed.  174; 
Goss  V.  Carter,  156  Fed.  746;  HaJe  v. 
Harden,  95  Fed.  747,  rev'g  judgment 
89  Fed.  283;  Howarth  v.  EUwanger, 
86  Fed.  54;  Sheaf  e  v.  Larimer,  79  Fed. 
921. 

Maine.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  Atl.  647; 
Childs  V.  Cleaves,  95  Me.  498,  50  Atl. 
714. 

Massachusetts.  Converse  v.  Ayer, 
197  Mass.  443,  84  N..E.  98;  Francis  v. 
Hazlett,  192  Mass.  137,  116  Am.  St. 
Eep.  230,  78  N.  E.  405;  Howarth  v. 
Lombard,  175  Mass.  570,  49  L.  E.  A. 
301,  56  N.  E.  888. 

JVUiuieeota.  NefE  v.  Lamm,  99  Minn. 
115,  108  N.  W.  849;  Willius  v.  Mann, 
91  Minn.  494,  98  N.  W.  341,  867; 
Straw  &  Ellsworth  Mfg.  Co.  v.  L.  D. 
Kilbourne  Boot  &  Shoe  Co.,  80  Minn. 
125,  83  N.  W.  36;  Hanson  v.  Davison, 
73  Minn.  454,  76  N.  W.  254. 

New  Hampshire.  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  111. 

Vermont.  King  v.  Cochran,  76  "Vt. 
141,  104  Am.  St.  Rep.  922,  56  Atl. 
667. 

The  personal  representatives  and 
heirs  at  law  of  a  stockholder  are 
bound  by  an  assessment  made  after 
his  death  without  notice  to  them. 
Johnson  v.  Libby,  111  Me.  204,  Ann. 
Cas.  1916  CI  681,  88  Atl.  647. 

The  fact  that  the  assessment  was 
made  after  the  death  of  the  stock- 
holder and  that  notice  was  sent  to  her 
instead  of  her  executor,  does  not 
render  it  invalid  as  against  her  estate. 
Spargo  V.  Converse,  191  Fed.  823, 
aflE'g  184  Fed.  324. 

Since  no  notice  to  the  stockholders 
is  necessary,  no  irregularity  or  defect 
in  a  notice  actually  given  can  avail  to 
avoid  the  judgment  declaring  the  as- 


sessment. Irvine  v.  Baker,  225  Fed. 
834. 

Ohio  Act  of  April  16,  1900  (94  Ohio 
Laws,  p.  359)  provides  that  it  shall 
apply  to  pending  actions,  and  it  has 
been  held  that,  in  an  action  in  a  fed- 
eral court  in  another  state  to  enforce 
an  assessment  made  by  the  Ohio  court 
in  proceedings  pending  when  the  act 
was  adopted,  such  proceedings  will  be 
deemed  to  have  been  conducted  under 
STich  act,  so  as  to  make  the  corporation 
the  representative  of  the  stockholders. 
Irvine  v.  Baker,  225  Fed.  834. 

See  also  Blackbufn  v.  Irvine,  205 
Fed.  217,  afE'g  198   Fed.  360. 

A  judgment  of  a  Colorado  court  in 
a  creditors '  suit  brought  in  that  state 
to  ascertain  the  amount  of  the  eor- 
porajte  liabilities  and  to  obtain  judg^ 
ment  for  the  same,  and  to  ascertain 
the  amount  for  which  each  stockholder 
was  liable  and  for  judgment  against 
such  as  were  served  or  appeared,  was 
held  not  binding  on  a  stockholder  re- 
siding in  California,  and  who  had 
never  been  brought  within  the  juris- 
diction of  the  Colorado  court,  in  a  suit 
brought  against  him  in  California  by 
certain  creditors  appointed  by  the 
Colorado  court  to  represent  and  sue 
for  the  benefit  of  all  the  creditors. 
Miller  v.  Lane,  160  Cal.  90,  116  Pac. 
58.  In  this  case  the  defendant  suc- 
cessfully interposed  the  defense  of  the 
statute  of  limitations,  as  to  which  such 
judgment  would  not  be  conclusive  in 
any  event. 

See  also  §§  4236,  4120,  4130,  supra. 

16  By  becoming  a  member  of  the 
corporation  and  assuming  the  liability 
attaching  to  isuch  membership,  the 
stockholder  becomes  subject  to  such 
remedies  as  the  state  may  lawfully 
make  to  render  the  liability  effectual. 
Bernheimer   v.    Converse,    206    V.   8. 
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statute  specifically  provides  that  the  assessment  shall  be  conclusive 
as  against  all  stockholders,  whether  they  appear  or  have  notice  of 
the  proceedings  or  not,  as  to  all  matters  relating  to  the  amount  of 
and  necessity  for  said  assessment.^''  It  has  been  held  in  some  juris- 
dictions, however,  that  the  corporation  does  not  represent  the  stock- 


516,  51  L.  Ed.  1163;  Irvine  v.  Piitnam, 
167  Fed.  174. 

"The  main,  reason  for  holding  the 
decree  making  the  assessment  binding 
on  the  stockholder  is  that  his  obliga- 
tion is  contractual,  and  that  it  contem- 
pla/tes  the  possibility  of  an  assess- 
ment by  a  court."  Goss  v.  Carter, 
156  Fed.  746. 

The  stockholder  contracts  with  ref- 
erence to  the  requirements  of  the 
statute  when  he  takes  his  stock,  ' '  and 
is  as  mutfh  bound  by  them  as  if  they 
were  incorporated  in  a  written  agree- 
ment bearing  his  signature.  His 
agreement  covers  not  only  the  lia- 
bility, but  the  manner  in  which  the 
extent  of  the  liability  shall  be  de- 
termined; and  when  required  to  con- 
tribute in  accordance  with  his  under- 
taking, he  cannot  be  permitted  to 
question  the  conclusiveness  of  the  pro- 
ceeding."  King  V.  Cochran,  76  Tt. 
141,  104  Am.  St.  Eep.  922,  56  Atl. 
667. 

IT  Laws  1899,  c.  272;  Finch,  Van 
Slyck  &  McConville  v.  Vanasek,  132 
Minn.  9,  155  N.  W.  754;  Neff  v.  Lamm, 
99  Minn.  115,  108  N.  W.  849;  Straw 
&  Ellsworth  Mfg.  Oo.  v.  L.  ■  D.  Kil- 
bourne  Boot  &  Shoe  Co.,  80  Minn.  125, 
83  N.  W.  36;  Selig  v.  Hamilton,  234 
IT.  S.  652,  58  L.  Ed.  1518,  Ann.  Cas. 
1917  A  104,  aff'g  195  Fed.  153;  Con- 
verse v.  Hamilton,  224  U.  S.  243,  56 
L.  Ed.  749,  Ann.  Cas.  1913  D  1292, 
rev'g  judgment  136  "Wis.  589,  118  N". 
W.  190;  Bernheimer  v.  Converse,  206 
TJ.  S.  516,  51  L.  Ed.  1163;  Hamilton  v. 
Levison,  198  Fed.  444;  Spargo  v.  Con- 
verse, 191  Fed.  823,  aff'g  184  Fed.  324; 
Coiiverse  v.  Ayer,  197  Mass.  443,  84 
N,  E,  98. 


This  provision  is  not  unconstitu- 
tionajl  as  authorizing  a  judicial  pro- 
ceeding without  due  process  of  law. 
Straw  &  EUswonth  Mfg.  Co.  v.  L.  D. 
Kilbourne  Boot  &  Shoe  Co.,  80  Minn. 
125,  83  N.  W.  36;  SeUg  v.  Hamilton, 
234  U.  S.  652,  58  L.  Ed.  1518,  Ann. 
Cas.  1917  A  104;  Converse  v.  Hamil- 
ton, 224  U.  S.  243,  56  L.  Ed.  749,  Ann. 
Cas.  1913  D  1292,  rev'g  judgment  136 
Wis.  589,  118  N.'  "W.  190. 

"The  statute  is  but  a  reasonable 
regulation  of  the  mode  and  means  of 
enforcing  the  double  liability  assumed 
by  those  who  become  stockholders  in 
a  Minnesota  corporation."  Converse 
V.  HamUton,  224  U.  'S.  243,  56  L.  Ed. 
749,  Ann.  Cas.  1913  D  1292,  rev'g 
judgment  136  Wis.  589,  118  N.  W.  190. 

No  substantial  rights  of  stock- 
holders are  affected  by  this  provision 
because  there  may  be  equities  and  dif- 
ferent liabilities  as  between  the  stock- 
holders themselves,  and  as  between 
stockholders  and  creditors,  which  can- 
not be  cut  off  or  abridged.  These 
equities  and  liabilities  may  be  in- 
quiTod  into  and  determined  in  the 
original  action  or  proceedings,  and 
there  the  stockholders  may  be  heard. 
Straw  &  Ellsworth  Mfg.  Co.  v.  L.  D. 
Kilbourne  Boot  &  Shoe  Co.,  80  Minn. 
125,  83  N".  W.  36. 

What  questions  were  determined  by 
the  court  levying  the  assessment,  and 
whether  it  undertook  to  assess  former 
stockholders  who  were  not  relieved 
from  liability  by  the  transfer  of  their 
stock,  must  be  ascertained  from  the 
order  of  assessment.  Selig  v.  Hamil- 
ton, 234  IT.  S.  652,  58  L.  Ed.  1518,  Ann. 
C^.  1917  A  104. 
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holders  where  it  is  not  a  necessary  party  to  the  suit  in  which  the 
assessment  is  levied.^'  In  Ohio  the  statute  requires  personal  service 
on  resident  stockholders  and  notice  by  publication  to  nonresident 
stockholders.^*  In  Missouri  it  has  been  held  that  the  order  or  decree 
in  the  parent  suit  is  only  prima  facie  evidence  against  foreign  share- 
holders who  are  not  parties  thereto.^"  And  in  Iowa,  to  make  the 
assessment  binding  upon  a  stockholder,  he  must  have  been  brought 
into  the  litigation  before  the  assessment. ^^  Of  course  the  assessment 
is  conclusive  on  stockholders  who  were  parties  and  were  duly  served 
with  process  in  the  parent  suit.^* 

"Where  the  order  or  decree  levying  the  assessment  is  held  to  be 
conclusive,  it  cannot  be  attacked  in  an  action  by  the  receiver  against 
a  stockholder  to  collect  the  same  on  the  ground  that  the  assessment: 
was  unnecessary  or  excessive,^*  or  for  mere  nonjurisdictional  errors 


18  Finney  v.  Guy,  106  Wis.  256,  49 
L.  E.  A.  486,  82  N.  W.  595,  judgment 
aff'd  189   U.  S.  335,   47  L.   Ed.   839. 

In  Hazlett  v.  Woodhead,  28  E.  I. 
452,  67  Atl.  736,  27  E.  I.  506,  63  Atl. 
952,  it  was  held  that  a  Nebraska  bank 
did  not  represent  Ehode  Island  stock- 
holders for  this  reason,  so  as  to  dis- 
panse  with  the  necessity  for  making 
them  parties. 

19  See  §  4223,  supra. 

20  Miller  v.  Connor,  177  Mo.  App. 
630,  160  S.  W.  582;  Guilbert  v.  Kes- 
singer,  173  Mo.  App.  680,  160  S.  W. 
17;  Pfaffi  V.  Gruen,  92  Mo.  App.  560, 
69   S.  W.  405. 

21  This  is  true  under  the  provision  of 
Code,  §  1882,  relative  to  the  enforce- 
ment of  the  liability  of  sitockholders 
in  banks,  that  "all  parties  interested 
shall  be  brought  into  court."  Elson 
V.  Wright,  134  Iowa  634,  112  N.  W. 
105. 

Prior  to  the  adoption  of  this  pro- 
vision the  assessment  was  held  to  be 
binding  upon  the  stockholders  whether 
they  were  made  parties  to  i;he  re- 
ceivership proceeding  or  not.  State  v. 
Union  Stock  Yards  State  Bank,  103 
Iowa  549,  72  N.  W.  1076,  70  N.  W. 
752. 

22  They  cannot  collaterally  attack 
the  judgment  in  the  parent  suit  in  a 


subsequent  action  to  collect  the  assess- 
ment in  a  suit  in  a  federal  court  in 
another  state.  Howarth  v.  Ellwanger, 
86  Ped.  54. 

23  United  States.  Bermheimer  v. 
Converse,  206  U.  S.  516,  51  L.  Ed. 
1163;  Mottinger  v.  Hendricks,  20S 
Fed.  824;  Blackburn  v.  Irvine,  205 
Fed.  217,  aff'g  198  Fed.  360;  Irvine  v. 
Elliott,  203  Fed.  82;  Hamilton  v.  Levi- 
son,  198  Fed.  444;  Spargo  v.  Converse, 
191  Fed.  823,  aff'g  184  Fed.  324;  Gosa 
V.  Carter,  156  Fed.  746;  Eobinson  v. 
Brown,  126  Fed.  429;  Howarth  v.  Ell- 
wanger, 86  Fed.  54;  Sheafe  v.  Larimer, 
79  Fed.  921. 

Iowa.  State  v.  Union  Stock  Yards 
State  Bank,  103  Iowa  549,  72  N.  W. 
1076,  70  N.  W.  752. 

Maryland.  Mister  v.  Thomas,  122 
Md.  445,  89  Atl.  844. 

Massachusetts.  Converse  v.  Ayev, 
197  Mass.  443,  84  N.  E.  98;  Francis 
V.  Hazletit,  192  Mass.  137,  116  Am.  St. 
Eep.  230,  78  IsT.  E.  405;  Howarth  v. 
Lombard,  175  Mass.  570,  49  L.  E.  A. 
301,  56  N.  E.  888. 

Minnesota.  NefE  v.  Lamm,  99  Minn. 
115,  108  N.  W.  84.9;  Swing  v.  Hum- 
bird,  94  Minn.  1,  101  N.  W.  938; 
Straw  &  Ellsworth  Mfg.  Co.  v.  L.  D. 
Kilbourne  Boot  &  Shoe  Co.,  80  Minn. 
125,  83  N.  W.  36. 
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or  irregularities  committed  by  the  court  in  exercising  the  power  con- 
ferred.^* Nor  can  the  stockholders  question  the  validity  of  the  ap- 
pointment of  the  receiver.2^ 

But  such  an  order  or  decree  is  binding  on  the  stockholders  only  in 


New  York.  Shipman  v.  Treadwell, 
208  N.  Y.  404,  102  N.  E.  634,  aff'g 
150  App.  Div.  57,  133  N.  Y.  Supp.  970, 
rehearing  denied  209  N.  Y.  545,  102  N. 
E.  1113  (under  the  Ohio  statute). 

Vermont.  King  v.  Cochran,  76  Vt. 
141,  104  Am.  St.  Eep.  922,  56  Atl.  667. 

Washington.  Shuey  v.  Adair,  24 
Wash.  378,  64  Pae.  536. 

The  order  or  decree  is  conclusive  as 
to  the  differeoice  between  the  value 
of  the  corporate  assets  and  its  liabili- 
ties (Shuey  v.  Adair,  24  Wash.  378, 
64  Pac.  536),  as  to  the  propriety  of 
including  the  expenses  of  the  receiver- 
ship in  arriving  at  the  amount  to  be 
raised  ('Converse  v.  Ayer,  197  Mass. 
443,  84  N.  E.  98),  and  aa  to  'the  neces- 
sity for  and  the  amount  of  an  assess- 
ment of  former  stockholders  to  pro- 
vide for  debts  incurred  while  they 
held  their  stock  (Selig  v.  Hamilton, 
234  XT.  S.  652,  58  L.  Ed.  749,  Ann. 
Gas.  1913  D  1292,  aff'g  195  Fed.  153). 
And  it  precludes  a  defense  thait  the 
stockholders  should  not  have  been  as- 
sessed until  the  other  assets  of  the 
corporation  had  been  wholly  ex- 
hausted. Howarth  v.  BUwanger,  86 
Fed.  54;  Sheaf e  v.  Larimer,  79  Fed. 
921. 

"It  is  quite  obvious  that  another 
court,  in  an  action  by  the  receiver 
against  the  stockholder,  could  not 
undertake  to  fix  the  amount  required 
to  pay  the  debts  for  which  the  stock- 
holder is  liable  unless  it  virtually  as- 
sumed the  duty  imposed  by  the  statute 
of  determining  of  what  a  ratable  as- 
sessment should  be,  and  thus  denied 
due  credit  to  the  determination  al- 
ready made  in  a  court  of  competent 
jurisdiction."  Selig  v.  Hamilton,  234 
IT.  S.  652,  58  L.  Ed.  1518,  Ann.  Cas. 
1917  A  104. 


This  is  also  true  of  an  assessment 
on  national  bank  stock  by  the  comp- 
troller of  the  currency  (see  §  4225, 
supra),  and  it  is  generally  true  of  an 
assessment  by  a  superintendent  of 
banks,  or  other  similar  officer,  on  the 
stock  of  a  state  bank  (see  §  4224, 
supra). 

Bt  is  also  true  of  a  call  or  assess- 
ment by  the  court  on  account  of  un- 
paid subscriptions  to  stock.  See  §  4120, 
supra. 

84  Irvine  v.  Baker,  225  Ped.  834; 
Irvine  v.  Elliott,  203  Fed.  82;  Hamil- 
ton V.  Levison,  198  Fed.  444;  Hamil- 
ton V.  Simon,  178  Fed.  130. 

The  objection  that  a  stockholder 
who  had  transferred  his  stock  is  bound 
only  to  contribute  ratably  with  all 
other  sitockholders  who  were  liable 
with  respect  to  debts  whioh  arosc- 
prior  to  the  date  of  the  transfer,  and 
that  no  assessment  has  been  made 
based  upon  those  debts,  but  only  a 
general  assessment  against  all  past 
and  existing  stockholders,  does  not 
go  to  the  existence  of  the  jurisdiction 
to  make  the  order  of  assessment,  or  to 
the  scope  of  the  order  actually  made, 
but  rather  to  the  question  whether  the 
court  committed  error  in  the  exercise 
of  the  authority  which  it  possessed,- 
and  hence  is  not  available  in  an  action 
by  the  receiver  to  collect  the  assess- 
ment. Selig  V.  Hamilton,  234  TJ.  S. 
652,  58  L.  Ed.  1518,  Ann.  Cas.  1917 
A  104,  aff'g  195  Fed.  153. 

25  Hamilton  v.  Simon,  178  Fed.  130 ; 
State  V.  Union  Stock  Yards  State 
Bank,  103  Iowa  549,  72  N".  W.  1076, 
70  N.  W.  752;  Guilbert  v.  Kessinger^ 
173  Mo.  App.  680,  160  S.  W.  17.  See 
also  §  4225,  supra. 
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so  far  as  it  concerns  the  affairs  and  liability  of  the  corporation  itself, 
and  does  not  conclude  them  upon  questions  respecting  their  personal 
or  individual  liability  as- stockholders,  or  prevent  theia  from  setting- 
up  any  defenses  personal  to  themselves.*®  And  the  person  sued  as  a 
stockholder  may  show,  if  he  can,  that  he  is  not  a  stockholder,*''  or  that 


26  United  States.  Selig  v.  Hamilton, 
234  V.  S.  652,  58  L.  Ed.  1518,  Ann. 
Gas.  1917  A  104,  afE'g  195  FeJ.  153; 
Converse  v.  Hamilton,  224  TJ.  S.  243, 
56  L.  Ed.  749,  Ann.  Oas.  1913  D  1292, 
rev  'g  judgment  136  Wis.  589,  118  N. 
W.  190;  Bernheimer  v.  Converse,  2(fe 
U.  S.  516,  51  L.  Ed.  1163;  Irvine  v. 
Baker,  225  Ted.  834;  Mottinger  v. 
Hendricks,  208  Fed.  8'24;  Blackburn  v. 
Irvine,  205  Ted.  217,  a^fif'g  198  Fed. 
360;  Irvine  v.  .Elliott,  203  Fed.  82; 
Hamilton  v.  Levison,  198  Fed.  444; 
Hale  V.  Harden,  95  Fed.  747,  rev'g 
judgment  89  Fed.  283.  See  also  Goss 
V.  Carter,  156  Fed.  746. 

Iowa.  State  V.  Uudon  Stock  Tarda 
State  Bank,  103  Iowa  549,  72  N.  W. 
1076,  70  N.  W.  752. 

Maine.  Childs  v.  Cleaves,  95  Me. 
498,  50  Atl.  714. 

Massachusetts.  Howarth  v.  Lom- 
bard, 175  Mass.  570,  49  L.  E.  A.  301, 
56  N.  E.  888. 

Minnesota.  Finch,  Van  Slyck  &  Me- 
Conville  v.  Vanasek,  132  Minn.  9,  155 
N.  W.  754;  Neff  v.  Lamm,  99  Minn. 
115,  108  N".  W.  849;  Swing  v.  Hum- 
bird,  94  Minn.  1,  101  N.  W.  938;  Straw 
&  Ellsworth  Mfg.  Co.  v.~  L.  D.  Kil- 
bourn©  Boot  &  Shoe  Co.,  80  Minn.  125, 
83  N.  W.  36.  See  also  Willius  v. 
Mann,  91  Minn.  494,  98  N.  "W.  341, 
867. 

New  Hampshire.  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  111. 

New  York.  Shipman  v.  Treadwell, 
208  N.  T.  404,  102  N.  E.  634,  aff'g 
150  App.  Div.  57,  133  N.  Y.  Supp.' 
970,  rehearing  denied  209  N.  Y.  545, 
102  N.  E.  1113. 

Washington.  Shuey  v.  Adair,  24 
Wash.-  378,  64  Pae.  536. 


It  is  conclusive  only  as  to  the 
amount  of  the  corporate  assets  and 
liabilities  and  the  necessity  for  mak- 
ing an  assessment  to  the  extent  and 
amount  ordered.  Bernheimer  v.  Con- 
verse, 206  U.  S.  516.  51  L.  Ed.  1163. 

A  member  of  a  mutual  insurance 
company  ma_y  show  that  by  the  terms 
of  his  contract  he  was  not  liable  for 
assessments,  or  in  'other  words,  that 
his  policy  was  of  a  class  which  im- 
posed no  liability  upon  the  holders 
thereof  beyond  the  amount  of  the  cash 
deposit  required.  Swing  v.  Humbird, 
94  Minn.  1,  101  N.  W.  938. 

This  is  also  true  of  a  judgment 
against  a  corporation  (see  §  4236, 
supra),  or  an  assessment  levied  by 
the  comptroller  of  the  currency  upon 
the  stockholders  of  a  national  bank 
(see  §  4225,  supra),  or  a  call  or  assess- 
ment levied  by  the  court  upon  stock- 
holders for  amounts  remaining  unpaid 
on  their  stack  (see  §4120,  supra). 

27  United  States.  Selig  v.  Hamil- 
ton, 234  U.  S.  652,  58  L.  Ed.  1518,  Ann. 
Cas.  1917  A  104,  aff'g  195  Fed.  153; 
Converse  v.  Hamilton,  224  XT.  S.  243, 
56  L.  Ed.  74fl,  Ann.  Cas.  1913  D  1292, 
rev'g  judgment  136  Wis.  589,  118  N. 
W.  190;  Bernheimer  v.  Converse,  206 
H.  S.  516, '51  L.  Ed.  1163;  Mottinger 
V.  Hendricks,  208  Fed.  824;  Irvine  v. 
Elliott,  203  Fed.  82;  Hamilton  v.  Levi- 
son, 198  Fed.  444;  Converse  v.  Stew- 
art, 197  Fed.  152,  aff'g  judgment  192 
Fed.  941;  Hale  v.  Hardon,  95  Fed. 
747,  rev'g  judgment  89  Fed.  283.  See 
also  Goss  V.  Carter,  156  Fed.  746. 

Maine.  Childs  v.  Cleaves,  95  Me. 
498,  50  Atl.  714. 

Massachusetts.     Howarth.  v,  Lom- 
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he  does  not  hold  so  large  an  amount  of  stock  as  alleged,^*  or  that  he 
has  discharged  his  liability,^'  or  that  he  has  a  claim  against  the  cor- 
poration which  is  a  proper  subject  of  set-off  in  law  or  equity  as  against 
the  assessment.^"  And  he  may  also  impeach  the  decree  of  assessment 
for  fraud.*^    It  has  also  been  held  that  such  an  assessment  will  not 


bard,  175  Mass.  570,  49.  L.  E.  A.  301, 
56  N.  E.  888. 

Hinnesota.  NefE  v.  Lamm,  99  Minn. 
115,  108  N.  W.  849;  Straw  &  Ellsworth 
Mfg.  Co.  V.  L.  D.  Kilbourne  Boot  & 
Shoe  Co.,  80  Minn.  1S5,  83  N.  W.  36. 

New  Hampshire.  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  111. 

New  York.  Converse"  v.  Stewart) 
192  N.  Y.  578,  §5  N.  E.  1107,  aff'g 
judgmenit  117  App.  Div.  922,  102  N.  Y. 
Supp.  1133. 

Washington.  Shuey  v.  Adair,  24 
Wash.  378,  64  Pac.  536. 

He  is  not  concluded  on  an  issue  as 
to  the  transfer  of  his  stock,  or  the 
good  faith  with  -which  the  transfer 
was  made,  and  (may  dispute  allega- 
tions as  to  the  length  of  time  that  he 
re-maaned  a  stockholder.  Selig  v. 
Hamilton,  234  XT.  S.  652,  58  L.  Ed. 
1518,  Ann.  Oas.  1917  A  104. 

That  the  decree  in  the  parent  suit  is 
jonelusive  that  a  person  not  named 
therein  as  a  stockholder  is  net  a  stock- 
holder, see  Hamilton  v.  Titus,  185  Eed. 
140. 

See  also  §§4225,  4236>  4120  and 
4130,  supra. 

28Belig  V.  Hamilton,  234  V,  S.  652, 
58  L.  Ed.  1518,  Ann.  Gas.  1917  A  104, 
aff  'g  195  Fed.  153  ;  Converse  v.  Hamil- 
ton, 224  U.  S.  243,  56  L.  Ed.  749, 
Ann.  Gas.  1913  D  1292,  rev  'g  judgment 
136  Wis.  589,  118  N.  W.  190;  Bern- 
heimer  v.  Converse,  206  TJ.  S.  516,  51 
L.  Ed.  1163;  Mottinger  v.  Hendricks, 
208  Fed.  824;  Irvine  v.  Elliott,  203 
Fed.  82;  Hamilton  v.  Levison,  19S 
Fed.  444;  Howarth  v.  Lombard,  175 
Mass.  570,  49  L.  E.  A.  301,  '56  N.  B. 
888;  NefE  v.  Lamm,  99  Minn.  115, 
108   N.   W.   849;    Straw   &   Ellsworth 


Mfg.  Co.  v.  L.  B.  Kilbourne  Boot  & 
Shoe  Co.,  80  Minn.  125,  83  N.  W.  36; 
Shuey  v.  Adair,  24  Wash.  378,  64  Pac. 
536.  See  also  Gobs  v.  Carter,  156  Fed. 
746. 

See  also  §§  4236,  4120,  4130,  supra. 

29  United  States.  Hamilton  v.  Levi- 
son, 198  Fed.  444. 

Maine.  Childs  v.  Cleaves,  95  Me. 
498,  50  Atl.   714. 

Minnesota.  Neff  v.  Lamm,  99  Minn. 
115,  108  N.  W.  849;  Straw  &  Ells- 
worth Mfg.  Co.  V.  L.  D.  Kilbourne 
Boot  &  Shoe  Co.,  30  Minn.  125,  83  N. 
W.  36. 

New  Hampsliire.  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  111. 

Washington.  Shuey  v.  Adair,  24 
Wash.  378,  64  Pac.  536. 

See  also   §§4236,  4120,  4130,  supra. 

As  to  what  amounts  to  a  discharge 
of  liability,  see  §  4254  et  seq.,  infra. 

30  Selig  V.  Hamilton,  234  U.  S.  652, 
58  L.  Ed.  1518,  Ann.  Gas.  1917  A  104, 
aff'g  195  Fed.  153;  Gon^rse  v.  Hamil- 
ton, 224  V.  S.  243,  56  Ljpd.  749,  Ann. 
Gas.  1913  D  1292,  rev 'g''judgment  136 
Wis.  589,  118  N.  W. -la^  Bernheimer 
V.  Converse,  206  U.  S.  «6,  51  L.  Ed. 
1163;  Mottinger  v.  Hendricks,  208 
Fed.  824;  Irvine  v.  Elliott,  203  Fed. 
82;  Hamilton  v.  Levison,'  198  Fei 
444;  Ohilds  v.  Cleaves,  95  Me.  498,  50 
Atl.  714;  NefE  v.  Lamm,  99  Minn. 
115,  108  N.  W.  849;  Straw  &  Ells- 
worth Mfg.  Co.  V.  L.  D.  Kilbourne 
Boot  &  Shoe  Co.,  80  Minn.  125,  83  N. 
W.  36. 

See  also  §§4236,  412O5  4130,  supra. 

As  to  the  right  of  a  stockholder  who 
is  also  a  creditor  to  set  ofE  his  claim 
against  his  liability,  see  .§  4246,  infra. 

31  Goss    V.    Carter,    156    Fed.    746; 
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be  enforced  by  the  courts  of  another  state  against  a  stockholder  who 
was  not  a  party  to  the  original  proceedings,  where  the  complaint  in 
the  receiver's  action  shows  that  the  corporation  belongs  to  a  class 
whose  stockholders  are  expressly  exempted  from  personal  liability 
by  the  constitution  of  the  state  under  whose  laws  the  corporation  was 
formed.^^ 

Decrees  in  the  .original  sequestration  suit  determining  the  amount 
of  the  outstanding  claims  against  the  corporation  and  when  they  arose 
are  admissible  in  an  action  by  the  receiver  against  a  former  stock- 
holder to  show  that  there  are  debts  remaining  unpaid  which  antedated 
his  transfer  of  his  stock.** 

§  4238.  Application  of  the  statute  of  limitations — General  prin- 
ciples. A  constitutional  provision  declaring  the  liability  of  stock- 
holders is  always  subject  to  reasonable  statutory  limitations  of  the 
time  within  which  it  may  be  enforced,  unless  otherwise  declared  in 
the  constitution  itself.** 

The  statute  imposing  individual  liability  upon  stockholders  some- 
times expressly  provides  that  an  action  to  enforce  the  same  shall  be 
brought  within  a  certain  time,  instead  of  leaving  such  actions  subject 
to  the  general  statute  of  limitations.** 

Hale  V.  Harden,  95  Fed.   747,  rev'g  sion   that   eaoh    stockholder   shall  be 

judgment    89    Fed.    283;    Hanson    v.  liable  for  a  proportionate  amount  of 

Davison,  73  Minn.  454,  76  N.  W.  254;  corporate  debts  contracted  while  he  is 

King  V.  Cochran,  76  Vt.  141,  104  Am.  a  stockholder.    Santa  Kosa  Nat.  Bank 

St.   Kep.    922,    56   Atl.   667.  v.  Bamett,  125  Cal.  407,  58  Pao.  86. 
See  also  §§  4236,  4120,  4130,  supra.  35  Ulinois.    Baker  v.  Backus'  Adm'r, 

32  Under     such     cireumistances    the  32  lU.  99. 

court    making    the     assessment    was  Maine.      Lovegrove    v.    Brown,    60 

without  jurisdiction.    The  fa<5t  that  it  Me.  592;  Ingalls  v.  Cole,  47  Me.  530. 

thought  it  had  jurisdiction  is  not  con-  Missouri     Perry  v.  Turner,  55  Mo', 

elusive  on  the  courts  of  another  state.  418;    Hauser    v.    Thompson,    56    Mo. 

Marin  v.  Augedahl,  32  N.  D.  536,  156  App.  85. 

N.  W.  101.  New  York.    HoUingshead  v.  Wood- 

33  The  stockholder  is  represented  by  ward,   107  N.  Y.   96,   13   N.  E.   621; 
the   corporation  in   such  proceedings.  Handy  v.  Draper,  89  N.  Y.  334;  King  ■ 
Selig  V.  Hamilton,  234  V.  S.  652,  58  v.  Duncan,  38  Hun  461. 

L.  Ed.   1518,  Ann.   Oas.   1917  A  104.  South  Carolina.    Parker  v.  Carolina 

31  Hunt   v.   Ward,   99   Cal.   612,   37  Sav.  Bank,  53  S.  C.  583,  69  Am.  St. 

Am.  St.  Eep.  87,  34  Pac.  335.  Eep.  888,  31  S.  E.  673. 

A  statute  providing  that  actions  to  A  special  statute  of  limitations  gov- 

enforce  the  personal  liability  of  stock-  erning   actions    to    enforce    liabilities 

holders  for  corporate   debts  must  be  arising   under   statutes    and    acts    of 

brought  within  three  years  is  not  in  incorporation  is   to   be  considered   as 

conflict   with   a  egnstitutional  provi-  entering  into  a  subsequent  act  Of  iffl- 
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Wten  the  statute  does  noit  prescribe  any  special  limitation,  the 
general  statute  of  limitations  applies,  and  the  nature  of  the  liability 
and  of  the  action  will  determine  what  clause  or  section  of  the  statute 


corporation,  unless  excluded,  and 
governs  actions  to  enforce  the  lia- 
bility of  stockholders  thereunder. 
Brunswick  Terminal  Co.  v.  National 
Bank  of  Baltimore,  ft9  Fed.  635,  48 
L.  E.  A.  625,  rev  'g  judgment  88  Fed. 
607. 

The  California  statute  provides  that 
actions  against  stockholders  of  a  cor- 
poration to  enforce  a  liability  created 
by  law  must  be  brought  within -three 
years  after  the  liability  was  created, 
and  the  con^itutionaJ  liability  of 
stockholders  is  held  to  be  a  liability  ' 
created  by  law  within  the  meaning  of 
this  .provision.  Eoyal  Trust  Co.  v. 
MacBean,  168  Oal.  642,  144  Pac.  139; 
Gardiner  v.  Royer,  167  Cal.  238,  139 
Pac.  75;  Jones  v.  Goldtree  Bros.  Co., 
H2  Cal.  383,  77  Pac.  939;  Goodall  v. 
Jack,  127  Oal.  258,  59  Pac.  575;  Hunt 
V.  Ward,  99  Cal.  612,  37  Am.  St.  Rep. 
87,  34  Pac.  835;  Moore  v.  Boyd,  74 
Cal.  167,  15  Pac.  670;  Green  v.  Beck- 
man,  59  Cal.  545;  Johnson  v.  Hinkel, 
29  Cal.  App.  78,  154  Pae.  487;  Cut- 
ting V.  Oliphant,  27  Cal.  App.  120,  148 
Pae.  940;  O'Neill  v.  Quarnstrom,  6 
Caa.  App.  469,  92  Pac.  391. 

This  provision  applies  to  an  action 
in  California  to  enforce  the  statutory 
liability  of  a  stockholder  in  a  Kansas 
national  bank.  King  v.  Armstrong, 
9  Cal.  App.  368,  99  Pac.  527.  And  to 
an  action  to  enforce  the  liability  of 
stockholders  of  a  Canadian  bank, 
under  the  Canada  Bank  Act,  for  an 
amount  equal  to  the  ■pair  value  of  the 
shares  held  by  them.  Eoyal  Trust  Co. 
V.  MacBean,  168  Cal.  642,  144  Pac. 
139. 

The  Georgia  Act  of  1869  required 
all  suits  for  the  enforcement  of  rights 
accruing  to  individuals  under  acts  of 
incorporation,  which  accrued  prior  to 
June  1,  1865,  and  not  barred  at  the 


time  of  the  passage  of  the  act,  to 
be  brought  by  January  1,  1870.  See 
Mills  v.  Scott,  99  U.  S.  25,  25  L.  Ed. 
294;  Terry  v.  Tubman,  92  U.  S.  156, 
23  L.  Ed.  537;  Stone  v.  Davidson,  56 
Ga.  179. 

The  provision  of  sec.  59  of  the  New 
York  Stock  Corporation  Law  that  no 
action  shall  be  brought  against  a 
stockholde'r  for  any  debt  of  the  cor- 
poration unless  brought  within  two 
years  from  the  time  he  shall  have 
ceased  to  be  a  stockholder,  applies 
to  all  stock  corporations,  including 
iankiug  corporations.  Smith  v.  Quale, 
86  N.  Y.  Misc.  259,  148  N.  Y.  Supp. 
448.  But  it  does  not  apply  to  an  ac- 
tion by  a  receiver  of  a  foreign  cor- 
poration, appointed  in  the  latter 's 
domicile,  to  enforce  a  stockholder's 
statutory  liability,  but  tihe  action  is 
governed  by  §  382  of  the  code  govern- 
ing actions  upon  contracts  or  upon  lia- 
bilities created  by  statute.  Bern- 
heimer  v.  Converse,  206  U.  S.  516,  51 
L.  Ed.  1163. 

Under  the  North  Carolina  statute 
continuing  the  existence  of  defunct 
corporations  for  three  years  after  the 
expiration  of  their  oharte'rs  for  the 
purpose  of  bringing  and  defending 
suits  and  closing  their  general  busi- 
ness, a  creditor's  failure  to  proceed 
in  that  time  is  a  complete  defense,  not 
on'ly  to  the  corporation,  but  also  to 
th«  stockholders  who  are  made  by  its 
charter  individually  responsible  in  the 
event  of  its  insolvency.  Von  Glahn  v. 
De  Eosset,  81  N.  C.  467. 

Ohio  Act  of  April  29,  1902,  95  Ohio 
Laws,  p.  312,  Page  &  Adams  Ann. 
Code,  §  8688,  provides  tha;t  "an  action 
upon  the  liability  of  stockholders  can 
only  be  brought  within  18  months 
after  the  debt  or  obligation  shall 
become     enforceable     against    stock- 
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is  applicable.  If  the  liability  is,  primary  and  directly  to  the  individual 
creditors,  so  that  the  stockholders  may  be  sued  as  soon  as  the  corpora- 
tion may  be  sued,  the  same  statute  applies  in  an  action  to  enforce 


holders."  Irvine  v.  Baker,  225  Fed. 
834;  Irvine  v.  MeCoy,  16  Ohio  N.  P. 
(N.  S.)  481,  certiorari  denied. 

This  provision  does  not  affect  ac- 
tions pending  at  the  time  of  its  adop- 
tion, and  hence  does  not  apply  to  an 
action  by  a  receiver  on  an  assessment 
levied  in  an  action  commenced  prior 
to  its  adoption.  Irvine  v.  McCoy,  16 
Ohio  N.  P..  (N.  S.)  481,  certiorari  de- 
nied; Blackburn  v.  Irvine,  205  Fed. 
217,  aff'g  198  Fed.  360. 

It  has  been  held  that  thig  provision 
applies  only  to  the  parent  suit  in 
which  the  assessment  against  stock- 
holder,s  is  declared,  and  not  to  an  ac- 
tion by  a  receiver  to  enforce  the 
assessment  against  an  individual 
stockholder.  Irvine  v.  McCoy,  16  Ohio 
N.  P.  (N.  S.)  481,  certiorari  denied; 
Irvine  v. 'Baker,  225  Fed.  834. 

In  Shipman  v.  Treadwell,  208  N.  Y. 
404,  102  N.  E.  634,  aff'g  150  N.  Y. 
App.  Div.  57,  138  N.  T.  Supp.  970,  re- 
hearing denied  209  N".  Y.  545,  102  N. 
B..1113,  the  New  York  Court  of  Ap- 
peals held  that  this  provision  applied 
to  an  action  brought  in  New  York  by 
a  receiver  of  an  Ohio  corporation  after 
its  enactment  to  enforce  an  assessment 
levied  before  its  enactment.  The 
court  distinguishes  Blackburn  v.  Ir- 
vine, supra,  on  the  ground  that  the 
defense  there  was  that  the  parent  ac- 
tion in  Ohio  was  barred. 

In  Irvine  v.  Baker,  supra,  it  is 
pointed  out  that  Shipman  v.  Treadwell 
was  decided  before  Irvine  v.  MeCoy, 
and  that  the  New  York  court  did  not 
have  the  Ohio  case  before  it  when 
making  its  decision.  Attention  is  also 
called  to  the  fact  that  the  Ohio  Court 
of  Appeals  cites  both  Shipman  v. 
Treadwell  and  Blackburn  v.  Irvine  in 
its  opinion  (16  Ohio  N.  P.  (N.  S.) 
481),  af^ming  the  judgment  of  the 


Common  Pleas  Court,  and  follows 
the  holding  in  the  latter  case,  and  that 
the  conflict  between  these  two  cases 
was  relied  on  in  applying- to  the  Su- 
preme Court- of  Ohio  for  a  writ  of  cer- 
tiorari to  review  the  holding  of  the 
Court  of  Appeals,  which  application 
was  denied. 

South  Carolina  Code  Civ.  Proc.  1912, 
§  156,  requires  actions  against  Stock- 
holders of  a  moneyed  corporation,  or 
banking  associations,  to  enforce  a  lia- 
bility created  by  law  to  be  brought 
within  six  years  after  the  liability  is 
created,  unless  otherwise  provided  in 
the  law  under  which  the  corporation 
is  organized.  Grice  v.  Anderson,  — 
S.  C.  — ,  96  S.  ]E.  322;  Parker  v.  Caro- 
lina Sav.  Bank,  53  S.  C.  583,  69  Am. 
St.  Rep.  888,  31  S.  E.  673. 

This>  provision  applies  to  an  action 
to  recover  the  statutory  liability  of 
the  stockholders  of  such  a  corporation 
to  the  extent  of  the  amount  remain- 
ing due  to  the  corporation  upon  the 
stock  owned  by  them.  Grice  v.  An- 
derson, —  S.  C.  — ,  96  S.  E.  222. 

A  corporation  organized  to  accumu- 
late wealth  is  a  moneyed  corporation 
within  the  meaning  of  this  provision. 
So  a  corporation  organized  to  buy,  sell, 
mortgage  and  improve  real  estate,  and 
to  deal  in  negotiable  paper,  bonds, 
stocks  and  all  other  securities  comes 
within  it.  Grice  v.  Anderson,  —  S. 
C.  — ,  96  S.  E.  222. 

A  charter  making  each  stockholder 
liable  to  creditors  to  a  certain  extent 
above  the  value  of  his  shares  at  the 
time  the  demand  was  created,  pro- 
vided that  such  demand  "shall  have 
been  payable  within  one  year,"  does 
not  require  suit  to  be  brought  within 
one  year  after  the  demand  becomes 
due.     Sadler  v.  Nicholson,  49  S.  0.  7. 

A    statute    making    a    stockholder 
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a  stockholder's  liability  as  would  apply  in  an  action  against  the  cor- 
poration to  enforce  the  debt.^^  If  the  liability  is  penal  in  its  nature,^'' 
an  action  to  enforce  the  same  is  governed,  according  to  the  better- 
opinion,  by  the  clause  of  the  statute  limiting  the  time  for  bringing 
an  action  to  recover  or  enforce  a  penalty ;  **  or,  in  some  states,  by  the 
statute  relating  to  actions  of  debt  on  a  specialty.**  If  the  liability  is 
contractual  in  its  nature,*"  and  there  is  no  clause  of  the  statute  which 
applies  specially,  an  action  to  enforce  the  liability  is  governed  by  the 
limitation  prescribed  for  actions  on  contracts,*^  or  by  the  limitation 


liable  for  corporate  debts  to  double 
the  amount  of  stock  held  or  owned 
by  him,  and  for  three  months  after 
giving  notice  of  a  transfer  of  his 
stock,  merely  makes  a  stockholder 
liable  to  the  extent  named  for  all 
debts  contracted  While  he  owns  stock, 
and  for  all  contracted  during  the 
three  months  following  notice  of  a 
transfer  of  his  stock,  and  does  not 
require  that  an  action  shall  be  brought 
to  enforce  his  liability  within  three 
months  after  notice  of  a  transfer. 
Hull  V.  Burtis,  90  111.  213;  Puller  v. 
Ledden,  87  111.  310. 

As  to  the  eonstitutionality  of 
changes  in  the  statute  of  limitations, 
see  §  4243,  infra. 

36  Where  the  liability  of  the  stock- 
holder is  primary  and  directly  to  the 
individual  creditors,  so  that  they  may 
be  sued  as  soon  as  the  corporation  may 
be  sued,  the  same  statute  applies  in 
an  action  to  enforce  a  stockholder's 
liability  as  would  apply  in  an  action 
against  the  corporation  to  enforce  the 
debt.  SehalUiCky  v.  Field,  124  111.  617, 
7  Am.  St.  Eep.  399,  16  N.  B.  904. 

37  See  §4176,  supra. 

38Gridley  v.  Barnes,  103  III.  211; 
Lawler  v.  Burt,  7  Ohio  St.  340.  Com- 
pare, however,  Nebraska  Nat.  Bank  v. 
Walsh,  68  Ark.  433,  82  Am.  St.  Eep. 
301,   59   S.   W.   952. 

The  eases  of  Howell  v.  Roberts,  29 
Neb.  483,  45  N.  W.  923,  and  Coy  v. 
.Tones,  30  Neb.  798,  10  L.  R.  A.  65S, 
47  N,  W.  208,  which  were  to  the  con- 


trary,, have  been  overiruled  by  Globe 
Pub.  Co.  V.  State  Bank,  41  Neb.  175. 
See  also  §  2701,  supra. 

39  The  Rhode  Island  statute  relative 
to  suits  founded  on  penal  statutes  re- 
lates only  to  penal  statutes  strictly 
and  properly  so  called,  that  is  statutes 
imposing  penalties  for  some  violation 
of  public  right,  and  does  not  apply  to 
an  action  to  enforce  the  statutory 
liability  of  stockiholders  for  debts  con- 
tracted by  the  corporation  before  the 
full  amount  of  the  capital  stock  is 
paid  in,  and  a  certificate  thereof  re- 
corded. Such  an  action  is  governed  by 
the  statute  which  allows  20  years  for 
bringing  an  action  of  debt  on  a 
specialty.  Kilton  v.  Providence  Tt)ol 
Co.,  22  R.  I.  606,  48  Atl.  1039. 

40  See  §  4176,  supra. 

41  Carrol  v.  Green,  92  U.  S.  509,  23 
L.  Ed.  738;  Ramsden  v.  Knowles,  151 
Fed.  721,  to  L.  R.  A.  (N.  S.)  897,  151 
Fed.  718;  Brunswick  Terminal  Co.  v. 
National  Bank  of  Baltimore,  99  Fed. 
635;  Id.,  88  Fed.  607;  Dexter  v.  Ed- 
mands,  89  Fed.  467;  Hutchings  v. 
Lampson,  82  Fed.  960;  Wiles  v.  Suy- 
dam,  64  N.  Y.  173;  Merchants'  Bank 
of  New  Haven  v.  Bliss,  35  N.  Y.  412, 
21  How.  Pr.  366,  1  Rob.  401;  Corning 
V.  McCullough,  1  N.  Y.  47,  49  Am. 
Dec.  287;  Lawler  v.  Walker,  18  Ohio 
151;    Terry  v.   Oalnan,  13   S.   C.  220. 

Such  an  action  is  within  the  Penn- 
sylvania statute  governing  actions  on 
contract  without  specialty.  IJttle  V, 
Kohn,  185  Fed.  295. 
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prescribed  for  actions  on  a  liability  created  by  statute  other  than  a 
iorfeiture  or  penalty,*^  or  a  liability  created  by  law,*^  or  suits  for  the 


An  action  of  debt  under  such  a 
statute  has  been  held  to  be  within  a 
section  of  the  statute  relating  .to 
' '  actions  of  debt  grounded  upon  any 
lending  or  contract  without  spe- 
cialty." Carrol  v.  Green,  92  U.  S. 
509,  23  L.  Ed.  738;  Terry  v.  Calnan, 
13  S.  C.  220.  But  see  Andrews  v. 
Bacon,  38  Fed.  777;  BuUard  v.  Bell, 
1  Mason  243,  Fed.  Cas.  No.  2,121;  At- 
wood  V.  Ehode  Island  Agr.  Bank,  1 
E.  I.  376. 

An  action  against  a  stockholder  to 
enforce  his  statutory  liability,  when 
the  liability  is  contractual  in  its  na- 
ture, is  not  within  a  section  of  the 
statute  limiting  the  time  for  com- 
nieneing  an  action  "upon  any  statute, 
made  or  to  be  made,  for  any  forfeiture 
or  cause,  the  benefit  amd  suit  whereof 
ia,  limited  to  the  party  aggrieved." 
Corning  v.  MeCuUough,  1  N.  Y.  47, 
49  Am.  Dee.  287  (in  effect  overruling 
Freeland  v.  McCullough,  1  Den.  414, 
43  Am.  Dee.  685,  and,  on  this  point, 
Van  Hook  v.  Whitlock,  2  Edw.  Oh. 
304,  3  Paige  409,  and  explaining  the' 
decision  on  appeal  in  the  latter  ease 
in  26  Wend.  43,  37  Am.  Dec.  246). 

12  Colorado.  The  liability  of  the 
stockholders  of  a  Colorado  bank  is  one 
created  by  statute.  Miller  v.  Lane, 
160  Gal.  90,  116  Pac.  58. 

Kansas.  Abernathy  v.  Loftus,  95 
Kan.  87,  147  Pac.  818;  First  Nat.  Bank 
of  Atchison  v.  King,  60  Kan.  733,  57 
Pac.  952;  Oottrell  v.  Manlove,  58  Kan. 
405,  49  Pac.  519;  Schwartz  v.  Loftus, 
216  Fed.  320;  Hobbs  v.  National  Bank 
of  Commerce  of  Kansas  City,  Missouri, 
96  Fed.  396. 

Missouri.  Miller  v.  Connor,  177  Mo. 
App.  630,  160  S.  W.  582. 

New  York.  An  action  to  enforce 
tlie  statutory  liability  of  a  moneyed 
corporation  is  governed  by  N.  Y.  Code 
Civ.  Proe.    §  394,  requiring  an  action 


against  a  stockholder  of  a  moneyed 
corporation  or  banking  association 
' '  to  enforce  a  liability  created  by  Uie 
common  law  or  by  statute"  to  be 
brought  within  three  yeaTS  after  the 
cause  of  action  accrues.  Piatt  v.  Wil- 
mot,  193  U.  S.  602,  48  L.  Ed.  809; 
Whitman  v.  Atkinson,  130  Fed.  759; 
Hilliker  v.  Hale,  117  Fed.  220;  Hobbs 
V.  National  Bank  of  Commerce  of 
Kansas  City,  Missouri,  96  Fed!  396; 
Leighton  v.  Leightou  Lea  Ass'n,  14'J 
App.  Div.  255,  130  N.  Y.  Supp.  935; 
Jd.,  74  Misc.  229,  131  N.  Y.  Supp. 
5G1.  See  also  Bernheimer  v.  Con- 
verse, 206  U.  S.  516,  51  L.  Ed.  1163; 
Smith  V.  Quale,  86  Misc.  259,  148  N. 
Y.  Supp.  448.  A  moneyed  corpora- 
tion within  the  meaning  of  this  pro- 
vision is  one  having  'banking  powers, 
or  having  power  to  make  loans  upon 
pledges  or  deposits,  or  authorized  1<j 
make  insurances.  Piatt  v.  Wilmot, 
193  U.  S.  602,  48  L.  Ed.  809.  This 
provision  applies  to  an  action  to  en- 
force the  liability  of  a  stockholder  ol' 
ii  national  bank.  Beckham  v.  Hague, 
38  Misc.  606,  78  N.  Y.  Supp.  79,  aff'd 
SO  App.  Div.  626,  80  N.  Y.  Supp.  1129. 

Ohio.  Hawkins  v.  Iron  Valley  Fur- 
nace Co.,  40  Ohio  St.  507;  Blackburn  v. 
Irvine,  205  Fed.  217,  aff'g  198  Fed. 
360;  Shipman  v.  Treadwell,  208  N.  Y. 
404,  102  N.  E.  634,  aff'g  150  N.  Y. 
App.  Div.  57,  133  N.  Y.  Supp.  970,  re- 
hearing denied  209  N.  Y.  545,  102  N. 
E.  1113.  And  see  Barrick  v.  Gifford, 
47  Ohio  St.  180,  21  Am.  St.  Rep.  798, 
24  N.  E.  259;  Davis  v.  Stewart,  20 
Oliio  St.  643. 

43  Hobbs  V.  National  Bank  of  Com- 
merce of  Kansas  City,  Missouri,  96 
Fed.  396. 

The  California  statute  provides  that 
actions  against  stockholders  of  a  cor- 
poration to  enforce  a  liability  createcl 
by  law  must  be  brought  within  three 
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enforcement  of  rights  aeeruing  under  statutes,  acts  of  incorporation 
or  by  operation  of  law,**  or  "civil  actions  not  otherwise  provided 


lor. 


"45 


It  has  been  held  that  a  statute  limiting  the  time  within?  which  to 
bring  civil  actions  upon  a  liability  created  by  statute  does  not  apply 
to  the  issuance  and  enforcement  of  an  execution  against  a  stockholder 
under  an  order  of  court  therefor,  both  because  it  is  not  the  bringing 
of  a  civil  action  within  the  meaning  of  the  statute,  and  because  the 
execution  is  based  upon  the  order  awarding  it  and  not  upon  the 
statutory  liability  of  the  stockholder.*^ 

A  statute  sometimes  provides  that  an  action  shall  be  brought  by 
a  creditor  against  the  corporation  within  a  certain  time  after  the 
maturity  of  the  debt,  in  order  to  hold  stockholders  individually  liable 
for  the  debt;  and  failure  to  sue  the  corporation  within  the  time 
limited,  unless  there  is  sufficient  excuse,  will  bar  an  action  against  a 
stockholder.*' 

§  4239.  —  Accrual  of  right  of  action  and  running  of  the  statute. 

In  the  absence  of  a  provision  to  the  contrary,  the  statute  of  limitations 
does  not  begin  to  run  against  an  action  at  law  or  suit  in  equity  by 


years  after  the  liability  was  created, 
and  the  oonstitutional  liability  of 
stockholders  is  held  to  be  a  liability 
created  by  law  within  the  meaning  of 
this  provision.  See  note  35,  supra, 
this  section. 

The  South^  Carolina  statute  contains 
a  similar  provision  except  that  the 
period  of  limitation  is  six  years.  See 
note  35,  supra,  this  section. 

44Wheatley  v.  Glover,  125  Ga.  710, 
54  S.  E.  626. 

•  Prior  to  the  adoption  of  this  statute 
it  was  held  that  such  a  suit  was  upon 
a,  liability  imposed  by  statute,  and  was 
in  the  nature  of  a  specialty,  and  was 
not  barred  until  20  years.  Thornton 
V.  Lane,  11  Ga.  459;  Lane  v.  Morris, 
10  Ga.  164.  See  also  Wheatley  v. 
Glover,  125  Ga.  7io,  54  S:  E.'626. 

45  McClaine  v.  Eankin,  197  TJ.  S. 
154,  49  L.  Ed.  702,  3  Ann.  Cas.  500, 
rev'g  judgment  119  Fed.  110  (Wash- 
ington statute);  Parmelee  v.  Price, 
808  HI.  544,  70  N.  E.  725,  aff'g  105 


m.  App.  271.  See  also  Fox  v.  Prod- 
uce Cold  Storage  Exchange,  192  111. 
App.  301. 

46  Such  an  order  may  be  enforced 
•though  more  than  the  statutory  period 

has  elapsed  since  it  was  made. 
Wheeler  v.  Chenault,  63  Kan.  730,  66 
Pac.  1010.  In  the  above  case  the 
court  said:  "The  execution  was  not 
based  upon  any  liability  created  by 
statute  bait  upon  an  order  of  the 
court  awarding  it.  While  the  liability, 
to  enforce  which  the  order  was  made, 
was  a  liability  created  by  statute, 
that  liability  had  become  fixed  in  the 
order  for  execution  which  had  been 
made,  and  the  execution  issued  not 
upon  the  stockholder's  statutory  lia- 
bility, but  upon  the  order  for  execu- 
tion." 

As  to  the  nature  of  a  proceeding  by 
execution  against  a  stockholder  gen- 
erally, see  §  4221,  supra. 

47  See  §4234,  supra. 
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creditors  or  their  representative  to  enforce  the  statutory  liability  of 
stockholders  until  the  cause  of  action  accrues,  and  it  does  begin  to 
run  at  that  time.**  The  time  when  the  cause  of  action  accrues  de- 
pends, of  course,  upon  the  terms  of  the  particular  statute  and  the 
nature  of  the  liability.*' 

Where  the  statute  provides  two  methods  for  enforcing  the  liability, 
the  statute  of  limitations  commences  to  run  from  the  time  when  suit 
might  have  been  brought  against  the  stockholder  under  either  form 
of  procedure,  and  when  the  statutory  period,  counting  from  that  time, 
has  elapsed,  the  right  to  proceed  by  either  method  is  barred.^" 

If  the  statute  makes  the  stockholders  primarily  and  absolutely 
liable  with  the  corporation  as  principal  debtors,  the  cause  of  action 
in  favor  of  a  creditor  against  a  stockholder  on  a  debt  of  the  corpora- 
tion accrues  at  the  same  time  as  the  cause  of  action  against  the  cor- 
poration,— that  is,  when  the  defbt  becomes  due,  so  that  an  action  could 


48Willius  V.  Albrecht,  100  Minn. 
436,  112  N.  W.  862,  111  N.  W.  387; 
Guilbert  v.  Kessinger,  173  Mo.  App. 
680,  160  S.  W.  17;  Kilton  v.  Provi- 
dence Tool  Co.,  22  E.  I.  605,  48  Atl. 
1039;  Sleeper  v.  Goodwin,  67  Wis.  577, 
31  N.  -W.  335. 

The  cause  of  action  accrues  when 
the  party  has  a  right  to  apply  to  the 
proper  tribunal  for  relief.  Willins  v. 
Albrecht,  100  Minn.  436,  112  N.  W. 
862,  111  N.  W.  387. 

The  rig'ht  of  action  accrues  when  it 
becomes  the  duty  of  the  stockholder 
to  pay,  and.  not  until  then.  Dajnon 
V.  "Webber,  111  Me.  473,  89  Atl.  734. 

In  the  absence  of  a  statute  to  the 
contrary,  limitations  do  not  commence 
to  run  until  the  obligation  or  debt  is 
due  and  payable,  in  the  sense  that  it 
is  defined  sufficiently  to  be  capable  of 
enforcement.  Kirsc'hler  v.  Wain- 
wright,  255  Pa.  525,  L.  E.  A.  1917  E 
393,  100  Atl.  484. 

49  Where  the  charter  of  the  corpora- 
tion makes  stockholders  individually 
liable,  "at  the  time  of  suits,"  for  the 
ultimate  payment  of  the  corporate 
debts,  in  a  given- proportion,  no  cause 
of  action  arises  against  the  stock- 
holders until  the  institution  of  a  suit 
by  a  creditor  against  the  corporation. 


and  hence  the  statute  will  not  begin 
to  run  until  that  time,  and  possibly 
not  until  the  insolvency  of  the  cor- 
poration. Wheatley  v.  Glover,  125 
Ga.  710,  54  S.  E.  626. 

SOParmelee  v.  Price,  208  111.  544, 
70  N.  E.  725,afE'g  105  111.  App.  271; 
Willius  v.  Beyer,  100  Minn.  548,  111 
N.  W.  386;  Willius  v.  Albrecht,  100 
Minn.  436,  112  N.  W.  862,  111  N.  W. 
387;  Conklin  v.  Furman,  57  Barb. 
(N.  Y.)  484,  aff'd  48  N.  T.  527. 

So  wihere  the  statute  gives  an  im- 
mediate right  of  action  on  the  dissolu- 
tion of  the  corporation,  the  creditor 
cannot  extend  the  period  by  adopting 
the  slower  process  of  obtaining  judg- 
ment against  the  corporation  and  mov- 
ing for  execution  against  the  stock- 
holder, even  if  the  two  remedies  are 
cumulative.  (Kansas  statute.)  First 
^J■at.  Bank  of  Atchison  v.  King,  60 
Kan.  733,  57  Pac.  952;  Cottrell  v.  Man- 
love,  58  Kan.  405,  49  Pac.  519;  Hairi- 
son  V.  Eemington  Paper  Co.,  140  Fed. 
385,  3  L.  E.  A.  (N.  S.)  954,  5  Anji. 
Cas.  314,  certiorari  denied  199  U.  S. 
607,  50  L.  Ed.  331  (mem.  dec);  Whil.- 
man  v.  Atkinson,  130  Fed.  759;  Whit- 
man V.  Citizens'  Bank  of  Eeading,  1  111 
Fed.  503.  See  also  Stebbins  v.  ScottJ 
172  Mass.  356,  362,  52  N.  E.  535. 
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be  maintained  against  the  corporation, — and  the  statute  of  limitations 
runs  from  that  time  in  favor  of  the  stockholders.^^ 

If  the  stockholders  are  made  liable  on  the  dissolution  of  the  cor- 
poration only,  or  for  debts  due  at  the  time  of  its  dissolution,®^  the 
statute  begins  to  run  from  the  time  -the  corporation  is  dissolved, 
within  the  meaning  of  the  statute,  arid  not  before.*'  It  has  been 
held,  however,  as  we  have  seen,  that  a  corporation  is  dissolved,  within 
the  meaning  of  such  a  statute,  so  as  to  start  the  running  of  the 
statute  of  limitations,  when  it  has  become  insolvent  and  gone  into  the 
hands  of  a  receiver  for  the  purpose  of  being  wound  up,  "or  into  bank- 
ruptcy or  insolvency,  or  has  made  an  assignment  for  the 'benefit  of 
creditors,  etc.,  although  it  has  not  ceased  to  exist.^'  And  where,  by 
the  express  terms  of  the  statute,  suspension  of  its  business  by  a  cor- 
poration for  more  than  a  year  is  equivalent  to  a  dissolution  for  the 
purpose  of  rendering  the  stockholders  liable,  the  statute  of  limitations 
will  begin  to  run  as  soon  as  business  has  been  suspended  for  that 
length  of  time.*®    Nor  is  the  conservation  and  disposition  of  the  cor- 


51  Sehalueky  v.  Field,  124  111.  617,  7 
Am.  St.  Eep.  399,  16  N.  E.  904;  Conk- 
liu  V.  Furman,  48  N.  Y.  527,  57  Barb. 
484;  Coleman  v.  White,  14  Wis.  700, 
80  Am.  Dec.  797. 

52  See  §  4181,  supra. 

53  McDonnell  v.  Alabama  Gold  Life 
Ins.  Co.,  86  Ala.  401,  5  So.  120;  Sleeper 
V.  Goodwin,  67  Wis.  577,  31  N.  W.  335, 
and  other  eases  in  the  notes  following. 

54  McDonnell  v.  Alabama  Gold  Life 
Ins.  Co.,  85  Ala.  401,  5  So.  120;  Hol- 
lingahead  v.  Woodward,  107  N.  Y.  96, 
13  N.  E.  621;  Briggs  v.  Penniman, 
8  Cow.  (N.  Y.)  387,  18  Am.  Dec.  454; 
Slee  V.  Bloom,  19  Johns.  (N.  Y.)  456, 
10  Am.  Dee.  273.  Compaje,  however, 
Sleeper  v.  Goodwin,  67  Wis.  577,  31 
N.  W.  335. 

See  also  §  4181,  supra. 

55  Jones  V.  Sloneeker,  66  Kan.  286. 
71  Pae.  573;  McHale  v.  Moore,  66  Kan. 
267,  71  Pac.  522;  Brigham  v.  Nathan, 
62  Kan.  243,  62  Pae.  319;  First  Nat. 
Bank  of  Atchison  v.  King,  60  Kan. 
733,  57  Pac.  952;  CottreM  v.  Manlove, 
58  Kan.  405,  49  Pac.  519;  Jones  v. 
Edson,  10  Kan.  App.  110,  62  Pae.  249 ; 
Fox  V.  First  Nat.  Bank,  9  Kan.  App. 


18,  57  Pac.  241;  Bamsden  v.  Knowles, 
151  Fed.  721,  10  L.  E.  A.  (N.  S.)  897, 
151  Fed.  718;  Ramsden  v.  Gately,  142 
Fed.  912;  Harrison  v.  Remington 
Paper  Co.,  140  Fed.  386,  3  L.  E.  A. 
(N.  S.)  954,  5  Ann.  Cas.  314,  certiorari 
denied  199  U.  S.  607,  50  L.  Ed.  331 
(mem.  dec);  Anglo-American  Land, 
Mortgage  &  Agency  Co.,  Ltd.  v.  Lom- 
bard, 132  Fed.  721,  certiorari  denied 
196  TJ.  S.  638,  49  L.  Ed.  630  (mem. 
dec);  Whitman  v.  Atkinson,  130  Fed. 
759;  Crissey  v.  Morrill,  125  Fed.  878; 
Whitman  v.  Citizens'  Bank  of  Bead- 
ing, 110  Fed.  503;  Seattle  Nat.  Bank 
V.  Pratt,  103  Fed.  62  (under  the  Kan- 
sas statute);  Hayward  v.  Senoen- 
baugh,  158  111.  App.  72  (under  the 
Kansas  statute). 

No  separate  or  precedent  judicial 
determination  of  the  dissolution  is 
necessary  under  such  a  statute.  First 
Nat.  Bank  of  Atchison  v.  King,  60 
Kan.  733,  57  Pac.  952;  Anglo-Ameri- 
can Land,  Mortgage  &  Agency  Co., 
Ltd.  V.  Lombard,  132  Fed.  721,  certi- 
orari denied  196  U.  S.  638,  49  L.  Ed. 
630  (mem.  dec). 

A  right  of  action  accrues  as  against 
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porate  estate  by  the  corporation  in  the  process  of  winding  up  its 
affairs  such  a  transaction  of  the  business  of  the  corporation,  or  such 
a  prosecution  of  the  purposes  for  which  it  was  created,  as  will  pre- 
vent or  suspend  the  running  of  the  statute.^^ "  A  dissolution  of  a  cor- 
poration, by  formal  decree  or  otherwise,  starts  the  running  of  a 
statute  requiring  the  action  to  be  brought  against  a  stockholder 
within  a  specified  period  from  the  time  when  he  shall  have  ceased  to 
be  a  stockholder.^''  If  the  stockholders  are  made  liable  on  the  failure 
of  the  corporation,  the  statute  commences  to  run  from  the  time  of 
such  failure.^* 

In  some  jurisdictions,  where  the  liability  is  secondary,  it  is  held 
that  the  cause  of  action  accrues,  and  the  statute  commences  to  run,, 
when  there  has  been  a  judicial  determination  that  the  assets  of  the 
corporation  have  been  exhausted  and  that  a  resort  to  the  stockholders ' 


a  corporation  upon  ite  suspension  of 
business.  Three  years  after  such  sus- 
pension, right  of  action  is  barred  by 
the  statute  of  limitations.  One  year 
after  such  suspension,  although  not 
before,  action  may  be  iustituted  by 
a  creditor  against  a  stockholder  for 
the  enforcement  of  his  liability.  Ir- 
respective of  the  fact  that  action  can- 
not he  commenced  against  a  stock- 
holder during  such  first  year  after 
suspension,  the  action  against  the 
stockholder  will  be  deemed  barred  at 
the  expiration  of  the  three-year 
period.  This  on  tiie  ground  that  the 
liability  of  the  stockholder  is  not  in- 
tended as  the  primary  source  for  the 
reimbursement  of  creditors,  and  that, 
therefore,  if  no  valid  claim  exists  as 
against  the  corporation,  none  can  exist 
against  the  stockholder.  Pacific  Ele- 
vator Co.  V.  Whitbeck,  63  Kan.  102, 
88  Am.  /St.  Eep.  229,  64  Pac  984. 

See  also  §  4181,  supra. 

66  Brigbam  v.  Nathan,  62  Kan.  243, 
62  Pae.  319;  Jones  v.  Edson,  10  Kan. 
App.  110,  62  Pac.  249. 

This  is  true  of  the  sale  of  real 
estate  for  the  prupose  of  closing  out 
the  property  of  a  oorpoipation  or- 
ganized for  the  purpose,  among  others, 
of  purohaaiug  and  selling  real  estate. 


Jones  v.  Slonecker,  66  Kan.  286,  71 
Pac.  573;  Jones  v.  Edson,  10  Kan. 
App.  110,  62  Pac.  249. 

67  The  statute  begins  to  run  upon 
the  actual  dissolution  of  the  corpora- 
tion by  formal  judgment,  or  by  a 
surrender  of  its  corporate  rights,  priv- 
ileges and  franchises,  as  where  it 
becomes  insolvent  and  ceases  to  do 
business.  HoUingshead  v.  Woodward, 
107  N.  Y.  96,  13  N.  E.  621. 

A  decree  dissolving  a  corporation 
and  appointing  a  permanent  receiver 
to  wind  up  its  affairs  terminates  the 
relation  of  the  stockholders  to  the 
corporation  and  starts  the  running  of 
the' statute.  Smith  v. 'Quale,  86  N.  Y. 
Misc.  259,  148  N.  Y.  Supp.  448. 

An  agreement  conveying  all  the  as- 
sets of  the  corporation  to  -another 
corporation,  which  agreed  to  pay  its 
liabilities,  was  held  not  to  have 
worked  a  dissolution  of  the  corpora- 
tion within  this  rule,  since  the  cor- 
poration continued  in  existence  for 
some  purposes.  Assets  Realization  Co. 
v.  Howard,  70  N.  Y.  Misc.  651,  127  N. 
Y.  Supp.  798,  judgment  aff'd  152  N. 
Y.  App.  Div.  900,  136  N.  Y.  Supp. 
1130,  211  N.  Y.  430,  105  N.  E.  680. 

58  Godfrey  v.  Terry,  97  U.  S.  171, 
24  L.  Ed.  944. 
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liability  is  necessary,  and  not  until  then.P  So  if  the  liability  is 
enforced  by  a  receiver  for  the  benefit  of  all  of  the  creditors  after  the 
stockholder  has  failed  to  pay  an  assessment  made  by  the  court,  it  is 
generally  held  that  the  cause  of  action  does  not  accrue  until  the  re- 
ceiver has  a  right  to  sue  upon  the  assessment,^  and  hence  that  the 
statute  does  not  commence  to  run  until  the  rendition  of  the  judgment 
or  decree  fixing  and  determining  the  amount  of  the  assessment  upon 
the  stock.^^    In  other  jurisdictions,  however,  it  is  held  that  the  cause 


59Flynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L..  B.  A. 
(N.  S.)  428,  129  Am.  St.  Eep.  378, 
69  Atl.  771. 

In  yiynn  v.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  E.  A. 
(N.  S.)  428,  129  Am.  St.  Bep.  378, 
69  Atl.  771,  where  sequestration  pro- 
ceedings had  been  instituted  against 
the  corporation  and  a  receiver  ap- 
pointed, it  was  held  that  it  was  not 
judicially  ascertained  that  the  assets 
were  exhausted  and  that  a  resort  to 
the  shareholders  was  necessary  at  least 
until  the  filing  of  the  receiver's  final 
account  showing  a  full  disbursement 
of  all  his  receipts,  and  that  a  bill 
filed  within  six  years  after  that  time 
was  not  barred. 

The  cause  of  action  under  the  Ne- 
braska Constitution  to  enforce  the  lia- 
bility of  an  original  subscriber  who 
has  transferred  his  stock  does  not  ac- 
crue until  the  claims  against  the  cor- 
poration are  judicially  ascertained, 
and  the  corporate  property  is  ex- 
hausted. Wyman  v.  Bowman,  127 
Fed.  257. 

Since  the  liability  of  the  stock- 
holders of  a  bank  under  the  Colorado 
statute  is  secondary,  a  cause  of  action 
therefor  does  nqt  accrue  until  the  in- 
solvency of  the  bank,  its  inability  to 
pay,  and  the  amount  necessary  to  be 
contributed  by  each  stockholder  is  as- 
certained and  determined  by  a  compe- 
tent tribunal.  The  statute  of  limita- 
tions commences  to  run  upon  such 
determination,  and  not  before.    Miller 

7438 


V.  Connor,  177  Mo.  App.  630,  160  S. 
W.  582. 

eOBernheimer  v.  Converse,  206  U. 
S.  516,  51  L.  Ed.  1163;  Irvine  v. 
ElUott,  208  Fed.  82. 

Not  until  a  receiver  has  been  ap- 
pointed and  ordered  to  proceed 
against  the  stockholder.  Guilbert  v. 
Kessinger,  173  Mo.  App.  680,  160  S. 
W.  17  (under  the  Kansas  statute). 

61  Maryland.  Mister  v.  Thomas,  122 
Md.  445,  89  Atl.  844;  Mister  v.  Burk- 
holder,  56  Pa.  Super.  Ot.  517,  holding 
that  in  Maryland  the  statute  begins 
to  rum  only  from  the  date  of  the  order 
fixing  the  amount  to  be  paid  by  the 
stockholder. 

Minnesota.  Willius  v.  Albreeht,  100 
Minn.  436,  111  N.  W.  387,  112  N.  W. 
862.  Under  a  former  Minnesota  statute 
providing  for  the  enforcement  of  the 
liability  by  am'  equitable  action 
against  all  of  the  stockholders,  it  was 
held  that  the  rig'ht  of  action  arose 
immediately  upon  the  insolvency  of 
the  company.  Willius  v.  Albreeht, 
100  Minn.  436,  111  N.  W.  387,  112  N. 
W.  862;  Lagerman  v.  Oasserly,  107 
Minn.  491,  23  L.  E.  A.  (N.  S.)  673, 
131  Am.  St.  Eep.  506,  120  N.  W.  1086; 
Hilliker  v.  Hale,  117  Fed.  220,  con- 
struing a  Minnesota  statute. 

Nebraska.  Gross  v.  Carter,  156  Fed. 
746. 

Ohio.  Mottinger  v.  Hendricks,  208 
Fed.  824;  Irvine  v.  Elliott,  203  Fed. 
82;  Irvine  v.  Bankard,  181  Fed.  206, 
aff'd  184  Fed.  986  (mem.  dec);  Irvine 
V.  Putnam,  167  Fed.  174.     The  cause 
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of  action  accrues  and  the  statute  commences  to  run  immediately  upon 
the  declared  insolvency  of  the  corporation,  and  is  not  postponed  unt.l 
the  corporate  assets  have  been  exhausted  and  em.  assessment  has  bee.i 
levied  against  the  stockholders.®^  In  support  of  this  rule  it  has  bee.i 
said  that  the  rule  as  to  the  secondary  nature  of  the  liability  is  merely 
a  rule  for  the  equitable  application  of  the  fund,  and  has  no  application 
to  the  statute  of  limitations;®^  that  "the  liability  for  the  payment 
is  not  made  to  depend  upon  the  application  of  assets,  as  these  are  but 
the  conditions  that  accurately  fix  the  extent  of  liability;  not  the  delict 
that  creates  it";  ®*  and  that  the  order  of  court  levying  an  assessment 
does  not  create  the  liability,  and  does  not  pertain  to  the  right  of 
action,  but  only  to  the  evidence  required  to  establish  it.®*  And  also, 
where  the  liability  is  enforced  by  a  receiver,  that  his  delay  in  taking 
the  necessary  steps  cannot  operate  to  toll  the  statute.®® 


of  action  in  favor  of  the  receiver 
suing  in  another  state  does  not  arise 
until  that  time.  Shipman  v.  Tread- 
well,  208  N.  Y.  404,  102  N.  E.  634, 
afE'g  150  N.  Y.  App.  Div.  57,  13.3  N. 
Y.  Supp.  970,  rehearing  denied  209 
N.  E.  545,  102  N.  E.  1113. 

Pennsylvania.  Kirschler  v.  Wain- 
wright,  255  Pa.  525,  L.  E.  A.  1917  E 
393,  100  Atl.  484,  followed  in  Kirsch- 
ler V.  Colonial  Trust  Co.,  255  Pa.  536, 
100  Atl.  487.  The  Pennsylvania  stat- 
ute of  limitations  does  not  commence 
to  run  in  favor  of  a  stockholder  in  an 
Ohio  corporation  until  the  entry  of  a 
decree  of  the  Ohio'  court  defining  his 
liability,  levying  an  assessment,  and 
appointing  a  receiver  to  sue  for  it  in 
case  of  default.  Blackburn  v.  Irvine, 
205  Fed.  217,  aff'g  198  Fed.  360. 

The  fact  that  the  statutory  period 
lias  elapsed  since  the  making  of  the 
order  levying  the  assessment  does  not 
entitle  stockholders  to  recover  money 
paid  into  court  pending  a  determina- 
tion of  the  amount  of  their  liability, 
where  such  payment  was  made  within 
the  statutory  period,  tand  less  than  the 
statutory  period  has  elapsed  since  such 
payment.  State  v.  Germania  Bank  of 
St.  Paul,  106  Minn.  446,  119  N.  W.  61. 

An  appeal  which  suspends  the  opera- 
tion of  the  judgment  or  decree  stops 


the  running  of  the  statute,  although  it 
is  taken  by  creditors.  That  the  re- 
ceiver receives  paymient  of  assess- 
ments from  some  of  the  stockholders 
pending  the  appeal  does  not  estop  him 
from  asserting  that  the  running  of 
limitations  was  thereby  suspended  as 
to  others.  Irvine  v.  Bankard,  181  Fed. 
206,  aff'd  184  Fed.  986   (mem.  dec). 

It  has  been  held  that  the  institution 
of  the  parent  suit  in  which  the  assess- 
ment is  levied  stops  the  running  ot 
the  statute  of  limitations  of  that  stale 
against  the  right  of  the  receiver  to 
sue  nonresident  stockholders  in  the 
jurisdictions  where  they  reside,  es- 
pecially where  the  statute  provides 
for  service  on  nonresidents  by  publica- 
tion, and  such  service  is  had.  Black- 
burn V.  Irvine,  205  Fed.  217,  afC'g  198 
Fed.  360. 

62Bciino,tt  v.  Thome,  86  Wash.  253, 
68  L.  R.  A.  113,  78  Pac.  936;  HowartJi 
v.  Ellwanger,  86  Fed.  54. 

63  Bennett  v.  Thome,  36  Wash.  25;), 
68  L.  E.  A.  113,  78  Pae.  936. 

64  Bennett  v.  Thome,  36  Wash.  25;i, 
68  L.  E.  A.  113,  78  Pae.  936. 

66  Bensiett  v.  Thome,  36  Wash.  253, 
68  L.  E.  A.  113,  78  Pae.  936. 

66  Bennett  v.  Thome,  36  Wash.  253, 
68  L.  E.  A.  113,  ,78  Pac.  936. 
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If  the  statute  expressly  or  impliedly  makes  the  stockholders  liable 
to  suit  only  after  a  judgment  has  been  recovered  against  the  corpora- 
tion and  an  execution  thereon  has  been  returned  unsatisfied,  or  when 
insolvency  or  other  conditions  have  arisen  which  render  such  a  step 
impossible  or  useless,*''  the  statute  of  limitations  begins  to  run  in 
favor  of  the  stockholders  when  the  judgment  has  been  recovered  and 
the  execution  returned  unsatisfied,  or  when  the  conditions  have 
arisen  which  excuse  the  recovery  of  judgment  and  issue  of  execution 
against  the  corporation,  and  not  before  then.**  "When  recovery  of 
judgment  against  the  corporation  and  issue  of  execution  against  it 
is  excused,  however,  because  such  a  step  is  impossible  or  would  be 
useless,  as  in  a  case  where  the  corporation  is  dissolved,  or  has  made 
an  assignment  for  the  benefit  of  creditors  and  ceased  to  do  business, 
or  has  gone  into  bankruptcy  or  insolvency,  or  into  the  hands  of  a  re- 


6'?  See  §  4231  et  seq.,  supra. 

68  United  States.  Taylor  v.  Bowker, 
ni  U.  S;  110,  28  L.  Ed.  368;  Terry  v. 
McLure,  103  IJ.  S.  442,  26  L.  Ed.  403; 
Terry  v.  Tubman,  92  tJ.  S.  156,  23 
L.  Ed.  537;  Bank  of  North  America, 
V.  5indge,  57  Fed.  279;  Powell  v.  Ore- 
gonian  Ey.  Co.,  38  Fed.  187. 

Alabama.  McDonnell  v.  Alabama. 
Gold  Life  Ins.  Co.,  85  Ala.  401,  5  So. 
120. 

Idaho.  See  Weil  v.  Defenbaeh,  170 
Pao.  103. 

Kansas.  Henley  v.  Myers,  76  Kan. 
•723,  17  L.  R.  A.  (N.  S.)  779,  93  Pac. 
168,  on  rehearing  76  Kan.  736,  93  Pac. 
173;  Schwartz  v.  Loftus,  216  Fed. 
320. 

Maine.  See  Longley  v.  Little,  26 
Me.  1.62. 

Massachusetts.  Coyle  v.  Taunton 
Safe  Deposit  &  Trust  Co.,  216  Mass. 
156,,  103  N.  E.  288. 

Missouri.  Washington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  107  Mo. 
133,  28  Am.  St.  Eep.  405,  17  S.  W.  644. 

Montana.  Kelly  v.  Clark,  21  Mont. 
291,  342,  42  L.  E.  A.  621,  69  Am.  St. 
Eep.  668,  695,  53  Pac.  959. 

New  York.  Handy  v.  Draper,  89 
N.  Y.  334;  Leighton  v.  Leighton  Lea 
Ass'n,  146  App.  Div.  255,  130  N.  Y. 


Supp.  935;  Id.,  74  Misc.  229,  131  N.  Y. 
Supp.    561. 

Ohio.  Younglove  v.  Kelly  Island 
Lime  Co.,  49  Ohio  St.  663,  33  N.  E. 
234;  Bronson  v.  Schneider,  49  Ohio  St. 
438,  33  N.  E.  233;.  Barrick  v.  Giflford, 
47  Ohio  iSt.  180;  21  Am.  St.  Eep.  798, 
24  N.  E.  259. 

"Ta  set  the  statute  of  limitatioua 
running  against  the  creditor  and  m 
favor  of  the  stockholders,  it  is  neces- 
sary that  the  creditor's  claim  be 
reduced  to  judgment  and  execution 
returned  unsatisfied,  or,  that  the  prop- 
erty of  the  corporation,  by  some  legal 
proceeding,  be  put  in  process  of  appli- 
cation to  the  payment  of  its  debts,  so 
as  to  render  judgment  and  process 
against  it  impossible  or  nugatory;  as, 
where  the  corporation  has  been  dis- 
solved, or  thrown  into  bankruptcy,  or 
placed  in  the  hands  of  a  receiver,  or 
has  made  an  assignment  of  its  prop- 
erty for  the  benefit  of  its  creditors." 
Bronson  v.  Schneider,  49  Ohio  St.  438, 
33  N.  E.  233. 

If  execution  is  stayed,  the  statute 
will  begin  to  run  from  the  expiration 
of  *he  stay.  Henley  v.  Myers,  76  Kan. 
733,  17  L.  E.  A.  (N.  S.)  779,  93  Pae. 
168,  on  rehearing  76  Kan.  736,  93  Pac". 
173. 
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ceiver  for  the  purpose  of  a  winding  up,  etc.,  the  statute  runs  from  the 
time  such  conditions  arise,  as  the  right  of  creditors  to  sue  thereby 
accrues. ^^  But  the  statute  does  not  begin  to  run  merely  because  the 
corporation  is  unable  to  pay  its  debts,  where  it  is  still  continuing  its 
business,  or  because  a  receiver  is  appointed,  where  it  is  not  because  of 
.  insolvency  and  for  the  purpose  of  winding  up,  but  to  continue  the 
business.''''  And  since  it  is  within  the  power  of  a  judgment  creditor 
to  procure  the  issuance  and  return  of  an  execution  at  any  time,  he 
cannot  extend  the  statute  of  limitations  indefinitely  by  neglecting  to 
act,  and  it  is  incumbent  on  him  to  perfect  his  right  of  action  within  a 
reasonable  time,  which  can  never  be  more  than  the  statutory  period.'^ 
If  the  right  of  action  is  given  to  judgment  creditors,  without  any 
requirement  for  the  issuance  and  return  of  execution,  the  statute 
begins  to  run  from  the  recovery  of  a  judgment  by  the  creditor  against 
the  corporation,'''^  and  this  has  been  held  to  be  true  even  though  such 
judgment  is  recovered  in  another  state.'" 

Where  the  liability  is  limited  to  the  amount  unpaid  on  the  stock, 
and  subscriptions  are  payable  only  on  call,  it  is  generally  held  that 
the  statute  commences  to  run  when  a  call  or  assessment  is  made  by 
the  corporation  or  the  court,  and  not  until  then.''* 

Generally  a  creditor  has  no  right  of  action  until  his  debt  matures, 
and  hence  the  statute  does  not  commence  to  run  against  him  until 

69  United  States.  Terry  v.  Tubman,  Iowa  446,  20  N.  W.  754,  17  N.  "W.  86; 
92  U.  S.  156,  23  L.  Ed.  537.  Douglass  v.  Loftus,   85  Kan.   720,  L. 

Alabama.     McDonirgll   v.   Alabama  R.  A.  1915  E  797,  Ann.  Cas.  1913  A 

Gold  Life  Ins.  Co.,  85  Ala.  401,  5  So.  378,  119  Pac.  74;  Henley  v.  Myers,  76 

120.                 &  Kan.  723,  17  L.  E.  A.  (N.  S.)   779,  93 

Iowa.     Fir^  Nat.  Bank  v.  Greene,  Pae.  16S,  on  rehearing  76  Kan.'  736, 

64  Iowa  445,   20   N.   "W.   754,    17   N.  93  Pae.  173. 

W.  86.  Where    the    court    at   the   time    of 

North,  Carolina.     Long  v.  Bank  of  rendering   judgment    stays    execution, 

Yauceyville,   90   N.   C.  405.  for  five  months,  pending  the  making 

Ohio.     King  v.  Armstrong,  50  Ohio  of   a  case  for  review,  the  fact  that 

St.  222,  34  N.  E.  163;   Younglove  v.  the  plaintifE  consents  to  such  a  stay 

Kelly   Island   Lime   Co.,  49   Ohio   St.  will  not  be  deemed   to  show  a  want 

663,     33     N.     E.     234;     Bronson     v.  of    diligence.      Henley    v.    Myers,    76 

Schneider,  49  Ohio  St.  438,  33  N.  E.  Kan.   723,   17  L.  E.  A.   (N.  S.)    779, 

233;   Barriek  v.  Gififord,  47  Ohio  St.  93  Pac.  168,  on  rehearing  76  Kan.  736, 

180,   21   Am.  St.  E;ep.   798,  24  N.  E.  93  Pac.  173. 

259.  72  Damon  v.  Webber,  111  Me.  473, 

70  Younglove  v.  KeUy  Island  Lime  89  Atl.  734. 

Co.,  49   Ohio  St.  663,   33   N.   B.  234;  73  Damon   v.  Webber,   111  Me.  473, 

Bronson  v.  Schneider,  49  Ohio  St.  438,  .89  Atl.  734. 

33  N.  E.  233.  74  See  §  4134,  supra. 

71  First    Nat.    Bank    v.    Greene,    64 
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that  time.'''^  But  a  different  rule  obtains  where  a  corporation  is 
actually  dissolved,  or  in  law  is  deemed  to  be  dissolved.  Under  such 
circumstances  the  creditor's  right  of  action  accrues,  and  the  statute 
commences  to  run  at  the  time  of  such  dissolution,  regardless  of  whether 
his  debt  is  mature  or  immature.''^  If,  however,  the  corporation  is 
liable  merely  as  a  guarantor,  the  right  of  action  does  not  accrue  and 
the  statute  does  not  commence  to  run  until  the  principal  obligor  has 
defaulted  and  the  liability  on  the  guarantee  has  thereby  become  an 
actual  debt  of  the  corporation.  And  this  is  true  even  though  the 
corporation  is  deemed  to  have  been  dissolved  in  the  meantime.''"'' 

In  California  the  statute  provides  that  the  action  must  be  brought 
within  a  specified  time  after  the  liability  is  "created."  In  that  state, 
as  we  have  seen,''*  the  stockholders  are  absolutely  and  primarily  liable 
with  the  corporation,  as  principal  debtors,  for  its  debts  and  liabilities, 
and  it  is  therefore  held  that  the  liability  of  the  stockholders  arises  and 
the  statute  commences  to  run  in  their  favor,  when  the  debt  or  liability 
of  the  corporation  is  created,  rather  than  when  the  same  matures 
and  a  cause  of  action  with  respect  to  it  accrues.''®    So  it  has  been  held 


75McHale  v.  Moore,  66  Kan.  267, 
71  Pae.  522. 

TBMcHale  v.  Moore,  66  Kan.  267, 
71  Pac,  522;  Brigham  v.  Nathan,  62 
Kan.  243,  62  Pae.  319;  Cottrell  v. 
Manlove,  58  Kan.  406,  49  Pae.  519; 
Eamsden  v.  Knowles,  151  Fed.  721, 
10  L.  E.  A.  (N.  S.)  897,  151  Fed.  718; 
Orissey  v.  Morrill,  125  Fed.  878  (under 
the  Kansas  statute). 

TTMcHale  v.  Moore,  66  Kan.  267, 
71  Pac.  522;  Anglo-American  Lajid, 
Mortgage  &  Agency  Co.,  Ltd.  v.  Lom- 
bard, 132  Fed.  721,  certiorari  denied 
196  U.  S.  638,  49  L.  Ed.  630  (mem. 
dec.) ;  Crissey  v.  Morrill,  125  Fed.  878 
(under  the  Kansas  statute). 

78  See  §§4177,  4180,  supra. 

79  Code  Civ.  Proe.  §  359,  which  is  a 
part  of  the  general  statute  of  limita- 
tions, provides:  "This  title  does  not 
affect  actions  against  directors  or 
stockholders  of  a  corporation,  to  re- 
cover a  penalty  or  forfeiture  imposed, 
or  to  enforce  a  liability  created  by 
law;  but  such  actions  must  be  brought 
within  three  years  after  the  discovery 
by  the  aggrieved  party  of  the  facts 


upon  which  the  penalty  or  forfeiture 
attached,  or  the  liability  was 
created."  This  provision  makes  the 
discovery  the  starting  point  of  the 
period  of  limitation  only  in  cases  of 
actions  to  recover  a  penalty  or  for- 
feiture. In  actions  to  enforce  "a  lia- 
bility created  by-law"  the  period  of 
limitation  is  three  years  from  the  cre- 
ation of  the  liability,  regardless  of  the 
time  when  the  facts  creating  such  lia- 
bility were  discovered.  Eoyal  Trust 
Co.  V.  MacBean,  168  Gal.  642,  144  Pae. 
139;  Johnson  v.  Hinkel,  29  Cal.  App. 
78,  154  Pae.  487. 

In  Royal  Trust  Go.  v.  MacBean, 
supra,  it  is  said:  "It  is  true  that  in 
Moore  v.  Boyd,  74  Cal.  171,  15  Pae. 
670,  the  court  assumed  that  the  dis- 
covery of  the  facts  started  the  period 
of  limitation  in  an.  action  on  stock- 
holders' liability.  The  point  was  not, 
however,  material  to  the  decision.  In" 
later  cases,  the  court  seems  to  have 
taken  it  for  granted  that  the  section 
required  an  action  like  the  one  before 
us  to  be  begun  'within  three  years 
after  the  liability  was  created.'  " 
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that  the  liability  is  created  and  the  statute  commences  to  run  in  the 
case  of  a  deposit  in  a  bank,  on  the  acceptance  by  the  bank  of  the 


The  liability  of  the  stockholder 
arises  when  the  debt  is  oontraeted 
or  the  liability  is  incurred  by  the  cor- 
poration, and  the  creditor 'a  right  of 
action  against  both  accrues  at  the 
same  time.  The  statute  begins  to  run 
as  soon  as  the  debt  is  contracted  or 
the  liability  is  incurred  by  the  cor- 
poration, and  the  right  of  action  is 
barred  at  the  expiration  of  three  years 
from  that  time  regardless  of  the  time 
when  the  debt  becomes  due  or  the 
cause  of  action  accrues,  and  though  no 
cause  of  action  may  have  accrued. 
Royal  Trust  Co.  v.  MacBean,  168  Oal. 
642,  144  Pac.  139 ;  Gardiner  v.  Eoyer, 
167  Oal.  238,  139  Pac.  75;  Eva  v. 
Andersen,  166  Oal.  420,  137  Pac.  16; 
Miller  v.  Lane,  160  Oal.  90,  116  Pac. 
68;  Jones  v.  Groldtree  Bros.  Co.,  142 
Oal.  383,  77  Pac.  939;  Goodall  v.  Jack, 
127  Oal.  258,  59  Pac.  575;  London  & 
S:  F.  Bank  v.  Parrott,  125  Oal.  472, 
73  Am.  St.  Rep.  64,  58  Pac^l64;  Wells 
V.  Black,  117  Cal.  157,  37  L.  E.  A. 
619,  59  Am.  St.  Rep.  168,  48  Pac. 
1090;  Bank  of  San  Liiis  Obispo  v. 
Pacific  Coast  Steamship  Co.,  103  Oal. 
5&4,  37  Pac.  499;  Hunt  v.  Ward,  99 
Cal.  612,  37  Am.  St.  Rep.  87,  34  Pac. 
335;  Eediiigton  v.  Cornwell,  90  Cal. 
49,  27  Pac.  40;  Hymau  v.  Coleman,  82 
Cal.  650,  16  Am.  St.  Rep.  178,  23  Pac. 
62;  Mitchell  v.  Beckman,  64  Cal.  117, 
28  Pac.  110;  Davidson  v.  Rankin,  34 
CaL  503;  Cutting  v.  Oliphant,  27  Oal. 
App.  120,  148  Pac.  940;  O'Neill  v. 
Quarnsrtrom,  6  Cal.  App.  469,  92  Pac. 
391. 

"There  is  a  clear  and  wide  distinc- 
tion between  the  creation  of  a  liability 
and  the  accruing  of  a  cause  of  action 
thereon;  and  section  359,  ex  industria, 
emphasizes  that  distinction.  A  lia- 
bility may  be  -absolute  or  contingent; 
it  may  be  presently  enforceable  by 
action,  or  there  may  be  time  given  for 


its  performance;  but  whatever  its 
character,  it  is  created  by  the  consum- 
mation of  the  contract,  act,  or  omis- 
sion by  which  the  liability  is  in- 
curred." Hunt  V.  Ward,  99  Oal.  612, 
37  Am.  St.  Rep.  87,  34  Pac.  335. 

' '  This  is,  of  course,  a  mtoked  excep- 
tion to  the  general  ruie,  which  meas- 
ures the  period  of  limitation  from  the 
aoeruial  of  the  cause  of  action." 
Royal  Trust  Co.  v.  MacBean,  168  Oal. 
642,  144  Pac.  139. 

The  statute  as  so  construed  is  not 
inconsistent  with  the  constitutional 
provision  making  each  stockholder 
liable  for  a  proportionate  share  of  the 
corporate  debts.  Gardiner  v.  Royer, 
167  Oal.  238,  139  Pac.  75;  Santa  Rosa 
Nat.  Bank  v.  Barnett,  125  Cal.  407, 
410,  58  Pac.  86;  Hunt  v.  Ward,  99  Cal. 
632,  37  Am.  St.  Rep.  87,  34  Pac.  335. 
And  since  it  is  not  repugnant  to  the 
constitutional  provision  it  was  not  re- 
pealed by  its  enactment.  Gardiner  v. 
Royer,  167  Oal.  238,  139  Pac.  75. 

In  an  action  against  stockholders 
for  damages,  based  on  the  breach  by 
the  corporation  of  a  provision  of  an 
oil  lease  assigned  to  it  that  if  the 
lessee  elected  to  abandon  the  enter- 
prise it  should  not  remove  the  casing 
from  any  wells  drilled  by  it  on  the 
leased  land,  without  the  consent  of 
the  lessor,  it  was  held  that  the  lia- 
bility was  created  and  the  statute 
commenced  to  run  when  the  corpora- 
tion removed  the  easing,  and  not  when 
the  lease  was  assigned  to  it.  Johnson 
v.  Hinkel,  29  Oal.  App.  78,  154  Pac. 
487. 

In  Johnson  v.  Bank  of  Lake,  125 
Oal.  6,  73  Am.  St.  Rep.  17,  57  Pac. 
664,  it  was  held  that  the  liability  of 
a  corporation  and  its  stockholders  for  _ 
the  services  of  an  attorney  was 
created,  and  consequently  the  statute 
commenced  to  run,  when  the  services 
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deposit,'"  in  the  case  of  a  guaranty  by  the  corporation,  at  the  date 
of  the  making  of  the  contract  of  giiaranty,'^  in  the  case  of  advance- 
ments to  the  corporation,  at  the  dates  when  such  advancements  are 
respectively  made,*^  in  the  case  of  a  judgment  against  the  corpora- 
tion for  a  tort,  at  the  date  when  the  tort  is  committed,*'  and  in  the 
case  of  a  payment  of  a  corporate  debt  by  a  surety,  at  the  date  of  such 


were  rendered  rather  than  when  the 
contract  under  which  the  attorney  was 
employed  was  made.  This  ease  was 
expressly  overruled  in  Coulter  Dry 
Goods  Co.  V.  Wentworth,  171  Oal.  500, 
153  Pac.  939,  where  it  was  held  that 
liability  for  goods  sold  to  a  ■corpora- 
tion attaehfed  to  those  who  owned 
stock  at  the  time  when  the  contract 
of  sale  was  made  rather  than  to  those 
■vsho  owned  stock  when  the  goods  were 
delivered,  and  hence  that  one  who 
acquired  his  stock  between  the  da;te 
of  the  making  of  the  contract  and 
the  date  of  delivery  was  not  liable. 

In  Miller  v.  Lane,  160  Oal.  90,  116 
Pae.  58,  it  was  held  that  the  cause  of 
action  to  enforce  the  liability  of  a 
California  stockholder  in  a  bank  under 
the  Colorado  statute  arose  at  least 
when  an  action  was  brought  in  Colo- 
rado by  creditors  to  enforce  the  lia- 
bility of  the  stockholders. 

In  an  action  in  California  to  enforce 
the  liability  of  a  stockholder  in  an  in- 
solvent Canadian  bank,  it  was  held 
that  the  liability  under  the  Bank  Act 
of  Canada  was  created  at  least  aa 
early  as  the  insolvency  of  the  bank; 
and  that  the  statute  commenced  to 
run  at  that  time  rather  than  when  a 
call  was  made,  although  a  call  was  nec- 
essary before  an  action  could  be 
brought.  Royal  Trust  Go.  v.  Mac- 
Bean,  168  Cal.  642,  144  Pae.  139.  "It 
may  be,"  said  the  court,  "that  no 
action  could  be  brought  in  advance  of 
a  call,  and  that  the  action  became 
barred  before  the  occurrence  of  the 
event  upon  which  the  right  to  insti- 
tute suit  depended.  But  this  result, 
anomalous  as  it  seems,  necessarily  fol- 
lows from  the  language  of  §  359,  con- 


strued as  that  section  has  uniformly 
been  construed  by  this  court." 

As  to  the  application  of  deposits  in 
a  bank  to  overdrafts  and  the  effect 
thereof  on  the  running  of  limitations 
against  the  liability  of  the  stock- 
holders of  the  depositing  corporation, 
see  London  &  S.  F.  Bank  v.  Parrott, 
125  Cal.  472,  73  Am.  St.  Eep.  64,  58 
Pac.  164. 

As  to  the  effect  of  amendment  of 
the  complaint,  and  whether  the  amend- 
ment states  a  new  cause  of  action,  see 
Nellis  V.  Pacific  Bank,  127  Cal.  166, 
59  Pac.  830. 

80  Gardiner  v.  Eoyer,  167  Cal.  238, 
139  Pac.  75;  Jones  v.  Goldtree  Bros. 
Co.,  142  Cal.  383,  77  Pac.  939;  Nellis 
V.  Paoifie  Bank,  12,'  Cal.  166,  59  Pac. 
830;  Wells  v.  Black,  117  Oal.  157, 
37  L.  E.  A.  '619,  59  Am.  St.  Eep.  162, 
48  Pae.  1090. 

In  Mitchell  v.  Beckman,  64  Cal. 
117,  28  Pac.  110,  it  was  held  that 
where,  under  the  terms  of  the  by-laws 
of  a  savings  bank,  there  was  no 
right  of  action  against  it  for  the 
amount  of  a  deposit  until  a  demand 
and  the  presentation  of  the  depositor's 
book,  and  no  such  demand  was  ever 
made,  the  statute  commenced  to  run 
upon  stoppage  of  payment  by  the 
bank,  and  not  until  then. 

81  First  Nat.  Bank  of  Eedlands  v. 
Consolidated  Lumber  Co.,  16  Cal.  App. 
267,  116  Pae.  680. 

82 O'Neill  V.  Quarnstrom,  6  Cal. 
App.  469,  92  Pae.  391. 

83  Liability  on  a  judgment  for  a 
tort  accrues  when  the  tort  is  com- 
mitted, and  not  at  the  date  of  the 
judgment.  In  re  Putnam,  193  Fed. 
464. 
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payment.^*  Suspension  of  the  remedy  against  the  corporation  does 
not  suspend  the  running  of  the  statute  in  favor  of  the  stockholders.** 
Nor  can  the  corporation  extend  the  period  of  limitations  as  against  the 
stockholders  without  direct  authority  from  them  by  any  agreement 
with  the  creditor  postponing  its  own  liability,*®  or  changing  the  form 
of  the  indebtedness,*''  as  by  giving  a  promissory  note  for  the  amount 
of  such  indebtedness,**  or  by  the  renewal  of  existing  notes,**  or  by  a 


84Tule  V.  Bishop,  133  Cal.  574,  62 
Pac.  68,  65  Pae.  1094;  Eyland  y.  Com- 
mercial &  Savings  Bank  of  San  Jose, 
127  Oal.  525,  59  Pae.  9«9.  And  see 
generally  Loewenthal  v.  Coonan,  135 
Cal.  381,  87  Am.  St.  Eep.  115,  68  Pae. 
303,  67  Pae.  324,  1033. 

Since  the  right  of  action  of  a 
surety  who  has  paid  the  note  of  a. 
coiporation  is  not  upon  the  note,  but 
is  in  implied  assumpsit  for  moneys 
paid  out  and  expended,  the  liability 
of  the  corporation  and  its  stockholders 
to  reimburse  him  is  a  new  debt  which 
is  created  when  the  payment  by  the 
surety  is  made.  Yule  v.  Bishop,  133 
Oal.    574,   65  Pac.   1094,   62   Pae.   68. 

Where  individuals  executed  notes 
for  advances  made  to  the  corporation, 
to  which  notes  it  was  not  a  party,  it 
was  held  that  the  execution  of  renewal 
notes  by  the  corporation  as  principal 
and  such  'individuals  as  sureties  did 
not  create  a  new  liability  of  the  eor- 
poratiooi  so  as  to  entitle  the  persons 
signing  as  sureties  to  avail  themselves 
of  this  rule.  O'Neill  v.  Quarnstrom, 
6  Cal.  App.  469,  92  Pae.  391. 

85  Hyman  v.  Coleman,  83  Oal.  650, 
16  Am.  St.  Eep.  178,  2.3  Pac.  62; 
Young  v.  Eosenbaum,  39  Cal.  646. 

86  Jones  V.  Goldtree  Bros.  Oo.,  142 
Cal.  383,  77  Pac.  939;  Eedington  v. 
Gornwell,  90  Cal.  49,  27  Pac.  40; 
O'Neill  V.  Quarnstrom,  6  Cal.  App. 
469,  9a  Pae.  391. 

87  A  transfer  by  a  bank  of  money 
from  a  depositor 's  open  account  to  his 
savings  account  is  merely  a  change  in 
the  oharacter  of  the  indebtedness,  and 
does  not  stop  the  running  of  the 
statute.     Jones  v.  Goldtree  Bros.  Co., 


142  Cal.  383,  77  Pac.  939. 

88  London  &  S.  F.  Bank  v.  Parrott, 
125  Oal.  472,  73  Am.  St.  Eep.  64,  58 
Pac.  164. 

The  statute  begins  to  run  at  least 
from  the  date  of  the  execution  of  the 
note,  and  not  from  the  date  of  its  ma- 
turity. Eyland  v.  Commercial  &  Sav- 
ings Bank  of  San  Jose,  127  Oal.  525, 
59  Pa,e.  989;  Bank  of  San  Luis  Obispo 
V.  Pacific  Coast  S.  S.  Co.,  103  Cal. 
595,  37  Pac.  499;  Hunt  v.  Ward,  99 
Oal.  612,  37  Am.  St.  Eep.  87,  34  Pac. 
335. 

"If  the  liability  of  the  stockholder 
be  created  by  the  giving  of  a  note  by 
the  corporation,  the  statute  com- 
mences to  run  in  his  favor  from  the 
date  of  its  execution  and  not  from  its 
maturity."  O'Neill  v.  Quarnstrom,  6 
■Cal.  App.' 469,  92  Pac.  391. 

"A  note  given  in  renewal  or  ex- 
tension of  the  indebtedness  of  a  cor- 
poration cannot  operate  to  renew  or 
extend  the  liability  of  the  stockholder 
or  prevent  the  statute  of  limitations 
from  running  against  it. "  O  'Neill  v. 
Quarnstrom,  6  Cal.  App.  469,  92  Pac. 
891. 

Where  certain  individuals  executed 
notes  for  money  advanced  for  the 
benefit  of  the  corporation,  it  was  held 
that  the  execution  of  renewal  notes, 
signed  by  the  corporation  as  principal 
and  such  individuals  as  sureties,  did 
not  operate  to  revive  the  liability  of 
the  stockholders  on  the  original  debt, 
which  had  become  barred,  or  create  a 
new  liability.  O'Neill  v.  QuamstTom, 
6  Cal.  App.  469,  92  Pac.  391. 

89G-oodall  v.  Jack,  127  Cal.  258, 
59  Pae.  575;  Hyman  v.  Coleman,  82 
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mutual  open  account  between  it  and  the  creditor.**  Nor  is  the  time 
extended  by  the  recovery  of  a  judgment  against  the  corporation  by 
the  creditor.'* 

§  4240.  — »lnterruptioii  or  tolling  of  statute.  The  statute  does  not 
run  while  the  bringing  of  a  suit  to  enforce  it  is  prevented  by  an  in- 
junction,'^  nor,  in  some  jurisdictions,  where  the  person  against  whom 
the  cause  of  action  exists  is  out  of  the  state. '* 

When  one  creditor  files  a  bill  on  behalf  of  himself  and  all  other 
creditors  who  may  come  in,  the  suit  is  sufficient  to  stop  the  running 
of  the  statute  as  against  all  creditors  who  may  afterwards  come  in 
and  present  their  claims,  as  well  as  against  the  creditor  instituting 
the  suit.** 

The  institution  of  a  creditor's  suit  against  numerous  stockholders 
stops  the  running  of  the  statute  against  those  of  the  defendants  who 
are  not  served  with  process,  and  they  may  be  brought  in  by  alias 


Cal,  660,  16  Am;  St.  Eep.  178,  23 
Pae.  62. 

90  Kedington  v.  Comwell,  90  Cal.  49, 
27  Pae.  40.  See  also  Hunt  v.  "Ward, 
99  Cal.  612,  37  Am.  St.  Eep.  87,  34 
Pae.  335. 

91  Stilpten  V.  Ware,  45  Cal.  110. 
92Pord  V.   Chase,   118   N.   Y.   App. 

Div.  605,  103  N.  T.  Supp.  30,  aff'd 
189  N.  Y,  504,  81  N.  E.  1164. 

This  rule  applies  only  where  the  re- 
straint is  imposed  at  the  instance  of 
the  other  party,  or  by.  the  court,  in 
some  proceeding  to  which  the  debtor 
is  a  party.  It  does  not  apply  so  as 
to  prevent  the  running  of  the  statute 
against  the  right  of  the  receiver  to 
sue  a  particular  stockholder,  where 
the  injunction  was  obtained  on  the 
application  of  the  receiver  himself  in 
a  proceeding  to  which  such  stock- 
holder was'  not  a  party.  Lagerman 
V.  Casserly,  107  Minn.  491,  23  L.  li. 
A.  (N.  S.)  673,  131  Am.  St.  Eep.  506, 
120  N.  W.  1086. 

93  As  to  the  Kansas  statute,  see 
Schwartz  v.  Loftus,  216  Fed.  320; 
Anglo-American  Land,  Mortgage  & 
Agency  Co.,  Ltd.  v.  Lombard,  132  Fed. 
721,  certiorari  denied  196  U.  S.  638, 


49  L.  Ed.  630  (mem.  dec.);  Martin  v. 
"Wilson,  120  Fed.  202;  Sargent  v.  Stet- 
son, 181  Mass.  371,  63  N.  B.  929; 
Broadway  Nat.  Bank  v.  Baker,  176 
Mass.  294,  57  N.  E.  603»;  Guilbert  v. 
Kessinger,  173  Mp.  App'.  680.  This 
provision  applies  to  the  personal  rep- 
resentative of  a  deceased  stock- 
holder's estate.  Schwartz  v.  Loftus, 
216  Fed.  320.  Where  the  defendant 
pleads  the  statute,  the  burden  is  on 
the  plaintiif  to  show,  that  he  comes 
within  the  exception.  Crissey  v.  Mor- 
rill, 125  Fed.  878. 

The  California  statute  excluding 
from  the  statutory  period  the  time 
during  which  the  defendant  is  absent 
from  the  state  does  not  apply  to  ac- 
tions to  enforce  the  statutory  liability 
of  stockholders,  and  hence  such  time 
cannot  be  excluded.  King  v.  Arm- 
strong, 9  Cal.  App.  368,  99  Pae.  627. 

91  Eichmond  v.  Irons,  121  U.  S.  27, 
30  L.  Ed.  864;  King  v.  Pomeroy,  121 
Fed.  287;  Fox  v.  Produce  Cold  Storage 
Exchange,  192  111.  App.  301;  Barrick 
V.  Gifford,  47  Ohio  St.  180,  21  Am.  St. 
Rep.  798,  24  N".  E.  259.  See  also 
Brinckerhoff  v.  Bostwick,  99  N".  Y. 
185,  1  N.  E.  663. 
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suiamons  and  judgment  may  be  rendered  against  them  at  any  time 
thereafter,  provided  the  plaintiff  is  not  guilty  of  laches.®^ 

Where  a  corporation  purchases  the  property  and  assumes  the  liabili- 
ties of  a  partnership,  and  thereafter  sells  all  its  property  to  another 
corporation,  which  in  turn  assumes  all  its  liabilities,  the  statute  does 
not  begin  to  run  in  favor  of  a  stockholder  in  the  latter  corporation  as 
against  the  claim  of  a  creditor  of  the  partnership  so  long  as  such 
creditor  is  prosecuting,  with  reasonable  diligence,  actions  to  establish 
the  liabilities  of  the  successive  purchasers.^^ 

Lapse  of  time  between  the  entry  of  an  interlocut&ry  and  a  final 
judgment  against  the  stockholders  will  not  deprive  the  court  of 
jurisdiction.*'' 

Statutes  in  some  states  provide  that  if  a  suit  or  action  is  commenced 
in  time  and  the  plaintiff  is  nonsuited,®*  or  fails  otherwise  than  on  the 
merits,'*  he  may  eommence  a  new  action  within  a  specified  time, 
iilthough  the  statute  may  have  run  in  the  meantime. 

The  tolling  of  the  statute  with  respect  to  claims  for  contribution 
among  stockholders  will  be  considered  in  a  subsequent  section.^ 

§4241.  — Liability  of  estates  of  deceased  stockholders.  Limita- 
tions prescribed  by  statute  with  respect  to  the  presentation  of  claims 
and  suits  against  the  estates  of  decedents  and  personal  representatives 
are  generally  held  to  apply  to  a  claim  against  the  estate  of  a  deceased 
stockholder  under  a  statute  imposing  upon  stockholders  individual 
liability  for  corporate  debts.^     And  the  same  is  true  of  a  statute 

95Kingsley  v.  Clark,  57  Ofalo.  352,  98 The  word  "actions"  in  the  Illi- 

141  Pac.  464.  nois    statute    to    this    effect   includes 

96  Walterseheid  v.  Bowdish,  77  Kan.  suits  in  equity,  and  an  action  at  law 
665,  96  Pac.  56.  '  commenced  within  one  year  after  the 

97  01iilds  V.  Blethen,  40  Wash.  340,  dismissal  of  a  chancery  suit,  not  on 
82  Pac.  405.  the  merits,   comes  within  the  saving 

Where,  in  a  suit  in  equity,  the  court  clause,  and  is  not  barred.     Lamson  v. 

finds  the  amount  due  the  several  plain-  Hutchings,  118  Fed.  321. 

tiffs,  adjudges  that  all  the  defendants  99  Harrison  v.  Remington  Paper  Co., 

are  jointly  and  severally  liajjle,  and  140  Fed.  385,  3  L.  E.  A.  (N.  S.)  954, 

adjudges  each  of  them  to  pay  a  spe-  5  Ann.  Oas.  314,  certiorari  denied  199 

cific  amount,  and  holds  the  case  open  U.  S.  607,  50  L.  Ed.  331  (mem.  dec), 

for  a  further  decree  in  the  event  of  1  See  §  4266,  infra, 

any  of  the  defendants  failing  to  pay,  2  United  States.    Butler  v.  Poole,  44 

an  application  for  such  a  further  de-  Fed.  586. 

cree   is   not  a   new   cause   of   action.  California.    Davidson  v.  Bankin,  34 

First  Nat.  Bank  of  Omaha  v.  Cooper,  Cal.  503. 

91  Neb.  624,  136  N.  W.  1023.  Massachusetts.  •   Coyle   v.   Taunton 
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limiting  the  time  within  which  actions  may  be  brought  against  the 
heirs  or  devisees  of  a  decedent  on  claims  not  so  presented.'  But  it  has 
been  held  that  the  claim  of  a  judgment  creditor  of  at  deceased  stock- 
holder is  not  provable  in  the  probate  coiurt  until  it  has  been  reduced 
to  judgment  against  the  estate  and  henee  does  not  com-e  within  the 
provisions  of  the  statute  of  nonclaim  *  And  also  that  where  the 
liability  can  be  enforced  only  in  a  court  of  equity,  the  claim  need 
not  be  presented  against  the  stockholder's  estate  and  is  not  barred 
by  a  failure  to  so  present  it.*  Nor  need  the  claim  be  presented  where 
the  liability  arose  on  a  debt  contracted  after  the  decedent's  death." 
In  Mississippi  it  has  been  held  that  a  claim  based  on  the  statutory 
liability  of  stockholders  to  creditors  for  the  amount  of  their  unpaid 
subscriptions- need  not  be  presented,  for  the  rea^n  that  the  creditor's 
right  is  an  original,  independent,  statutory  right,  which  is  not  a 
derivative  one  coming  through  the  corporation,  and  does  not  rest  upon 
the  existence  of  the  relation  of  debtor  and  creditor  between  the  stock- 
holder and  the  corporation.'  The  necessity  for  presenting  contingent 
claims  and  the  time  within  which  they  must  be  presented  depends 
upon  the  statutes  of  the  various  states.* 


Safe  Deposit  &  Trust  Co.,  216  Mass. 
156,  103  N.  E.  288;  Converse  v. 
Nichols,  202  Mass.  270,  89  N.  E.  135; 
Stebbins  v.  Seott,  172  Mass.  362,  52 
N.  E.  535. 

Missouri.  Garesehe  v.  Lewis,  15  Mo. 
App.  565,  aff'd  93  Mo.  197,  6  S.  W. 
54;  Larkin  v.  Willi,  12  Mo.  App.  135. 

Nebraska.  Brinkworth  v.  Hazlett, 
64  Neb.  592,  90  N.  W.  537. 

Rhode  Island.  Sayles  v.  Bates,  15 
E.  I.  342,  5  Atl.  497;  New  England 
Commercial  Bank  v.  Newport  Steam 
Factory,  6  E.  I.  154,  75  Am.  Dec.  688. 

3  Hale  V.  Coffin,  120  Fed.  470,  afE'g 
114  Fed.  567;  Johnson  v.  Libby,  111 
Me.  204,  Ann.  Cas.  1916  C  681,  88  Atl. 
647. 

Such  a  statute  applies  in  a  suit  in 
equity  in  a  federal"  court  against  a 
stockholder  of  a  foreign  corporation. 
Hale  V.  Coffin,  120  Fed.  470,  aff'g  114 
Fed.  567. 

1  Douglass  V.  Loftus,  85  Kan.  720, 
L.  E.  A.  1915  B  797,  Ann.  Cas.  1913  A 
378,  11»  Pao.  74. 

6  Barton  Nat.   Bank  v.   Atkins,  72 


V*.   33,  47   Atl.   176;   Gager  v.  Pau3, 
111  Wis.  638,  87  N.  W.  875. 

See  also  In  re  Martin's  Estate,  56 
Minn.  420,  57  N.  W.  1065,  where  it  is 
Qield  that  such  a  claim  cannot  be  pre- 
sented for  allowance  in  the  probate 
court  or  enforced  by  proceedings  in 
that  court,  and  where  it  is  said  that 
its  presentation  would  be  a  useless  and 
idle  ceremony. 

6  Mfller  &  Lux.v.  Katz,  10  Cal.  App. 
576,  102  Pac.  946. 

7  Eobinett  v.  Starling,  72  Miss.  652, 
18  So.  421. 

8  See  Garesehe  v.  Lewis,  15  Mo.  App. 
565,  aff'd  93  Mo.  197,  6  S.  W.  54; 
Larkin  v.  Willi,  12  Mo.  App.  135; 
Brinkwoith  v.  Hazlett,  64  Neb.  592, 
90  N.  W.  537. 

WheVe  a  receiver  had  been  ap- 
pointed for  a  Minnesota  corporation, 
and  the  amount  of  its  debts  for  which 
the  stockholders  were  liable  had  bedn 
judicially  determined,  and  an  assess- 
ment for  less  than  the  full  liability 
'had  been  levied,  before  the  death  of 
a   stockholder   residing  in  Massaeha- 
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Where  the  statutfe  requires  suit  upon  a  claim  which  has  been  dis- 
puted or  rejected  by  the  executor  or  administrator  to  be  brought 
within  a  specified  time  from  the  date  of  such  dispute  or  rejection,  a 
rejection,  in  order  to  put  the  statute  in  operation,  must  be  one  which 
would  authorize  the  immediate  bringing  of  a  suit.® 

Although  the  right  to  enforce  the  liability  against  the  estate  is 
barred  by  the  statute  of  nonclaim,  it  may  be  set  off  against  an  in- 
debtedness due  the  estate  by  the  corporation.^" 

Whether  statutes  of  nonclaim  apply  where  it  is  sought  to  enforce 
the  liability  of  deceased  stockholders  in  national  banks  will  be  con- 
sidered in  a  subsequent  section. ^^ 

The  statute  of  limitations  does  not  commence  to  run  against  the 
liability  of  a  devisee  of  a  stockholder  until  the  latter 's  death,  nor, 
where  the  quesition  of  his  liability  is  then  being  litigated,  until  such 
liability  has  been  judicially  determined.^^ 

§  4242.  —  Liiability  of  stockholders  in  national  banks.  Since  the 
act  of  congress  prescribing  the  H&bility  of  stockholders  in  national 
banks  fixes  no  period  of  limitations  within  which  actions  for  its  en- 
forcement must  be  brought,  the  statute  of  limitations  of  the  state  of 
the  forum  governs  j^^  and  it  will  operate  as  a  bar  both  at  law  and 
ia  equity.^*    While  the  liability  is  in  a  sense  contractual,  it  does  not 

setts,  and  the  amount  of  such  debts  12  Eiehards  v.  Gill,  ISS  N.  Y.  App. 

greatly  exceeded  the  par  value  of  the  Div.  75,   122  N".   Y.  Supp.  620. 

stock,    it,   was    held    that    a    second  13  Eankin  v.  Barton,  199  U.  S.  228, 

assessment     made    after    the     stock-  50  L.  Ed.  163,  rev 'g  judgment  69  Kan. 

holder's   death    and   after   his   estate  629,  77  Pac.  531;  McClaine  v.  Eankin, 

had  been  fully  administered  eould  not  197  U.  S.  154,  49  L.  Ed.  702,  3  Ann. 

be  collected   from   the  heirs,   since   a  Oas.    500,    rev'g   judgment    119    Fed. 

claim  therefor   could   have  been  pre-  110;   McDonald  v.  Thompson,  184  IJ. 

sented  to  the  probate  court  and  pro-  S.  71,  46  L.  Ed.  437,  aff'g  101  Fed. 

vision  made  for  its  payment  by  the  183;  Eankin  v.  Miller,  207  Fed.  602; 

retention   of  funds   or  the  taking  of  Thompson  v.  German  Ins.  Co.,  77  Fed. 

a   bond  from   the   distributees.     Con-  258,  76  Fed.  892;  Butler  v.  Poole,  44 

verse  v.  Nichols,  202  Mass.  270,  89  N.  Fed.  586;   Beckham  v.  Hague,  38  N. 

E.  135.  Y.  Misc.  606,  78  N.  Y.  Supp.  79,  aff'd 

9  A  presentation  and  rejection  pend-  80  N.  Y.  App.  Div.  626,  80  N.  Y.  Supp. 
ing  an  appeal  from  the  drder  levying  1129.  See  also  Clark  v.  Ogilvie,  111 
the  assessment  will  not  start  the  run-  Ky.  181,  63  S.  W.  429. 

ning  of  the  statute.    Irvine  v.  Baker,  An  action  in  California  to  enforce 

225  Fed.  834.  the  liability  of  a  stockholder  in  a  Kan- 

10  Coyle  V.  Taunton  Safe  Deposit  sas  national  bank  is  governed  by  the 
&  Trust  Co.,  216  Mass.  156,  103  N.  E.  California  statute.  King  v.  Arm- 
288.  strong,  9  Cal.  App.  36-8,  99  Pac.  527. 

11  See  §  4242,  infra.  11  McDonald  v.  Thompson,  184  U.  S. 
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arise  wholly  out  of  contract,  but  is  rather  a  liability  imposed  by 
statute,^^  and  hence  an  action  to  enforce  it  is  governed  by  the  statute 
of  limitations  relative  to  actions  to  enforce  a  statutory  liability  rather 
than  the  statute  relative  to  actions  on"  contracts.^* 

Where  the  liquidation  is  involuntary,  the  statute  commences  to  run 
from  the  time  when  the  assessment  made  by  the  comptroller  of  the 
currency  is  payable.^'  And  this  is  true  regardless  of  the  local  law  on 
the  subject,,  since  the  power  of  the  comptroller  is  derived  from  the 
federal  statutes,  and  cannot  be  controlled  or  limited  by  state  laws.^^ 

Where  the  liquidation  is  a  voluntary  one,  and  the  liability  is  en- 
forced by  a  receiver  appointed  by  a  court  of  equity  in  a,  suit .  for  a 
judicial  administration  of  the  bank's  affairs,  the  liability  does  not 
accrue  and  the  statute  does  not  commence  to  run  until  the  court  as- 
certains the  necessity  for  enforcing  the  liability,  determines  the 
amount  which  the  shareholder  must  pay,  and  fixes  the  time  of  pay- 
ment.^^  Under  such  circumstances  the  statute  does  not  run  while  the 
liquidation  proceedings  are  pending.^ 

It  has  been  held  that  state  statutes  limiting  the  time  for  presenting 
claims  against  decedents'  estates  and  barring  claims  not  presented 
within  such  time  have  no  application  to  the  collection  of  assessments 


71,  46  L.  Ed.  437,  aff'g  101  Fed.  183; 
Thompson  v.  German  Ins.  Co.,  77  Fed. 
258,  76  Fed.  8'92. 

15  See  §  4176,  supra. 

l«  MeClaine  v.  Kankin,  197  TJ.  S. 
354,  49  ti.  Ed.  702,  3  Ann.  Gas.  500, 
rev'g  119  Fed.  110. 

In  McDonald  v.  Thompson,  184  U. 
S.  71,  46  L.  Ed.  437,  aff'g  101  Fed. 
183,  it  was  held  that  the  liability 
was  not  one  upon  a  contract  in  writ- 
ing, within  the  meaning  ori  the  Ne- 
braska statute  of  limitations,  but  was 
either  one  upon  an  implied  contract 
no*  in  writing  or  upon  a  liability 
created  by  statute.  The  court  did  not 
decide  which  it  was  since  the  action 
was  ba,rred  in  either  ease. 

17  Rankin  v.  Barton,  199  XT.  S.  228, 
50  L.  Ed.  163,  rev'g  69  Kan.  629,  77 
Pao.  531;  McDonald  v.  Thompson,  184 
tJ.  S.  71,  46  L.  Ed.  437,  aff'g  101  Fed. 
183;  Rankin  v.  Miller,  207  Fed.  602; 
Deweese  v.  Smith,  106  Fed.  438,  66 
L.  R.  A.  971,  rev'g  judgment  97  Fed. 
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309,  judgment  aff'd  187  U.  S.  637,  47 
L.  Ed.  344  (mem.  dec.) ;  Thompson  v. 
German  Ins.  Co.,  77  Fed.  258,  76  Fed. 
892;  Clark  v.  Ogilvie,  111  Ky.  181, 
63  S.  W.  429;  Beckham  v.  Hague,  38 
N.  Y.  Misc.  606,  78  N.  Y.  Supp.  79, 
aff'd  80  N.  Y.  App.  Div.  626,  80  N.  Y. 
Supp.  1129.  See  also  Bennett  v. 
Thome,  36  Wash.  253,  68  L.  E.  A.  113, 
78  Pae.  936. 

The  statute  does  not  commence  to 
run  until  after  assessment  has  been 
made.  MeClaine  v.  Rankin,  197  U.  S. 
154,  49  L.  Ed.  702,  3  Ann.  Cas.  500, 
rev'g  judgment  119  Fed.  110. 

18  Rankin  v.  Barton,  199  U.  S.  22S,- 
50  L.  Ed.  163,  rev'g  69  Kan.  629,  77 
Pae.  531,  where  the  Snipreme  Court  re- 
versed a  holding  of  the  Kansas  court, 
based  on  loca?  law,  that  the  statute 
of  limitations  was  put  in  motion  by 
delay  in  making  the  assessment. 

19  King  v.  Pomeroy,   121  Fed.   287. 

20  King  V.  Pomeroy,   121  Fed.  287. 
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on  stock  of  an  insolvent  national  bank;  ^^  but  there  is  authority  to  the 
effect  that  a  statute  limiting  the  time  within  which  to  sue  executoi-s  or 
administrators  on  claims  against  the  decedent  applies.*^  Cases  con- 
struing»state  statutes  on  this  subject  will  be  found  in  the  note.^^ 

A  suit  by  the  receiver  against  executors  of  a  deceased  stockholder 
to  enforce  the  statutory  liability  is  not  an  action  on  a  testamentary 
bond  within  the  meaning  of  a  statute  limiting  the  time  within  which 
^uch  an  action  may  be  brought  against  either  principal  Or  sureties.^* 

§4243.  — Extension  or  reduction  of  time  by  the  legislature. 

Where  the  liability  of  stockholders  for  corporate  debts  is  contractual 
in  its  nature  and  secondary,  in  the  nature  of  the  liability  of  a  surety, 
the  legislature,  although  it  has  power  to  alter  or  amend  the  "statute 
of  limitations  as  to  existing  liabilities,  has  no  power  to  extend  the 
period  during  which  the  liability  of  a  stockholder  shall  continue  be- 
yond that  fixed  at  the  time  when  the  debts  were  incurred.^     The 


21  Zimmerman  v.  Carpenter,  84  Fed. 
747;  Mortimer  v.  Potter,  213  111.  178, 
72  N.  E.  817,  aff 'g  114  111.  App.  422. 

See  also  Raoakin  v.  Herod,  140  Fed. 
661,  and  Eankin  v.  Big  Bapids,  133 
Fed.  670,  where  the  applicability  of 
the  statute  was  assumed,  but  the 
claims   were   held  not.  to   be   barred. 

22  Butler  V.  Poole,  44  Fed.  586. 

23  In  jSTebraska  a  claim  presented 
within  the  time  limited  by  the  statute 
is  not  barred,  althoucrh  not  allowed 
uatil  after  the  expiration  of  such  time. 
Sehaberg  v.  McDonald,  60  Neb.  493, 
83  N.  W.  737. 

The  statute  of  Michigan  providing 
for  the  presentation  of  contingent 
claims  to  the  commissioners  or  to  the 
probate  court  during  the  time  lindted 
for  the  presentation  of  claims,  as  con- 
strued by  the  courts  of  that  state,  is 
permissive  merely,  and  hence  a  failure 
to  file  such  a  claim  does  not  operate 
as  a  bar.  It  follows  that  where  no 
assessment  is  levied  until  after  the 
time  for  presenting  claims  has  expired, 
the  failure  to  present  a  claim  based 
on  the  contingent  liability  of  the  de- 
ceased stockholder  is  not  a  bar  to  the 
subsequent  enforcement  of  such  lia- 
bility  against  the  heirs.     Eankin  v. 


Herod,  140  Fed.  661;  Bankin  v.  Big 
Eapida,  133  Fed.  670. 

The  further  provisions  for  the  pre- 
sentation, all'owance  and  payment  of 
contingent  claims  whi-eh  become  abso- 
lute after  the  time  fixed  for  pre- 
senting claims  haa  expired  do  not 
apply  to  claims  which  become  abso- 
lute after  the  estate  hag  been  closed, 
and  hence  not  to  a  claim  based  on  the 
liability  of  a  deceased  stockholder 
where  no  assessment  is  levied  until 
after  the  estate  has  •  been  closed. 
Therefore  the  failure  to  present  such 
a  claim  does  not  bar  a  subsequent 
action  by  the  receiver  to  enforce  the 
liability  against  those  to  whom  the 
estate  has  been  distributed.  Eankin 
V.  Herod,  140  Fed.  661;  Rankin  v.  Big 
Eapids,  133  Fed.  670. 

In  Eankin  v.  Miller,  207  Fed.  602, 
it  was  held  that  a  receiver  was  under 
no  obligaljon  to  establish  his  claim 
before  the  Delaware  register  of  wills 
within  or  after  a  year  from  its  full 
maturity,  before  stiing  the  executors 
on  an  assessment  made  after  the  estate 
had  been  closed. 

24  Eankin   v.   Miller,  207  Fed.  602. 

25  Close  V.  Potter,  155  N.  Y.  145, 
49  N.  E.  686. 
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legislature  may  reduce  the  period  for  enforcing  the  liability  fixed  by 
the  statute  of  limitations'  and  make  the  reduction  apply  io  existing 
causes  of  action,  provided  it  gives  a  reasonable  time  for  the  commence- 
ment of  an  action  before  the  bar  takes  effect,  but  not  otherwise.^^ 

§  4244.  —  Conflict  of  laws.  Where  the  statute  imposing  the  lia- 
bility and  creating  the  remedy  does  not  itself  limit  the  time  within 
which  an  action  to  enforce  it  must  be  brought,  but  leaves  the  matter  to 
be  governed  by  the  general  statute  of  limitations,  the  laws  of  the 
forum  will  govern  in  determining  whether  an  action  brought  in  a 
state  other  than  that  by  which  the  corporation  was  created  is  barred, 
since  general  statutes  of  limitation  relate  to  the  remedy  and  have 
no  extraterritorial  force.^''    This  rule  does  not  apply,  however,  when 


28  Terry  v.  Anderson,  95  XJ.  S.  628, 
24  L.  Ed.  3'65;  Blackburn  v.  Irvine, 
205  Fed.  217,  aflf'g  198  Fed.  360;  Ir- 
vine V.  Elliott,  203  Fed.  82;  Lang  v. 
Lutz,  180  N.  Y.  254,  73  N.  E.  24, 
afE'g  83  N.  Y.  App.  Div.  534,  82  N.  Y. 
Supp.  319;  Smith  v.  Quale,  86  N.  Y. 
Misc.  259,  148  N.  Y.  Supp.  448.     ■ 

It  cannot  reduce  the  time  so  as  to 
deprive  creditors  of  all  reniedy.  Ir- 
vine  V.  Elliott,   203   Fed.   82. 

,  The  constitutionality  of  provisions, 
in  an  act  changing  the  remedy  for 
enforcing  the  liability  of  stockholders, 
touching  the  running  of  limitations 
against  the  claims  of  creditors  on 
which  actions  had  been  brought  prior 
to  its  passage,  cannot  be  raised  by 
a  creditor  whose  rights  are  not  af- 
fected thereby.  Bettendorf  Axle  Co. 
V.  Field,  114  Md.  487,  79  Atl.  724; 
Pittsburg  Steel  Co.  v.  Baltimore  Equit- 
able Society,  113  Md.  77,  77  Atl.  355, 
aff'd  226  U.  S.  455,  57  L.  Ed.  297. 

See  generally  standard  works  on 
limitation  of  Actions. 

27  Irvine  v.  Elliott,  20^  Fed.  82; 
Little  V.  Kohn,  185  Fed.  295;  Bams- 
den  V.  Knowles,  151  Fed.  721,  10  L.  R. 
A.  (N.  S.)  897,  151  Fed.  718;  Hale 
V.  CofSn,  120  Fed.  470,  aff'g  114  Fed. 
567;  Lamson  v.  Hatchings,  118  Fed. 
321;  Whitman  v.  Citizens'  Bank  of 
Beading,    110    Fed.    503;    Brunswick 


Terminal  Co.  v.  National  'Bank  oi' 
Baltimore,  99  Fed.  63.5,  48  L.  B.  A. 
62S,  rev'g  judgment  88  Fed.  607, 
Hutehings  v.  Lamson,  96  Fed.  720; 
Hobbs  V.  National  Bank  of  Commerce 
of  Kansas  Citj,  Missouri,  96  Fed.  396; 
Dexter  v.  Edmands,  89  Fed.  467; 
Schiffer  v.  Trustees  of  Columbia  Col- 
lege in  City  of  New  York,  87  Fed. 
166;  Eoyal  Trust  Co.  v.  MacBean,  168 
Cal.  642,  144  Pae.  139;  Miller  v.  Laae, 
160  Cal.  90,  116  Pac.  58;  Pulsifer  v. 
Greene,  96  Me.  438,  52  Atl.  921; 
Miller  v.  Connor,  177  Mo.  App.  630, 
160  S.  W.  582.  See  also  Hilliker  v. 
Hale,  117  Fed.  220. 

' '  The  general  rule  is  that  in  respect 
to  the  limitation  of  actions  the  law 
of  the  forum  governs,  and  while  the 
courts  will  enforce  a  limitation  estab- 
lished under  the  law  of  another  state, 
when  applicable,  it  does  not  do  so  to 
the  exclusion  of  the  law  of  the 
forum."  Hutehings  v.  Lamson,  96 
Fed.  720. 

New  York  Gode  CSv.  Proc.  §  394, 
requiring  an  action  against  a  stock- 
holder of  a  moneyed  corporation  or 
banking  association  to  enforce  a  lia- 
bility created  by  the  common  law  or 
by  statute  to  be  brought  within  three 
years  after  the  cause  of  action  ac- 
crues applies  to  an  action  brought  in  a 
federal  court  of  that  state  to  enfoica 
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the  statutes  of  the  state  by  which  the  corporation  was  created  and  the 
liability  is  imposed  prescribes  a  special  limitation  for  actions  to  en- 
force the  liability.  In  such  a  case  the  statutes  of  that  state  govern,*' 
and  they  will  be  given  the  construction  which  they  have  received  by 
the  highest  court  of  that  state.^' 

In  some  jurisdictions  it  is  provided  by  statute  that  no  action  shall 
be  brought  in  the  state  to  enforce  a  cause  Of  action  arising  in  another 
state  after  the  expiration  of  the  time  limited  by  the  laws  of  the  latter 
state  for  bringing  an  action  upon  it.*"    The  cause  of  action  arises  in 


the  statutory  liability  of  a  stockholder 
of  a  foreign  moneyed  corporation. 
Piatt  V.  Wilmot,  193  U.  S.  602,  48  L. 
Ed.  809;  Eamsden  v.  Gately,  142  Fed. 
912;  Hobbs  v.  National  Bank  of  Com- 
merce of  Kansas  City,  Missouri,  96 
Fed.  396. 

Whether  a  foreign  corporation  is  a 
moneyed  corporation  within  the  mean- 
ing of  the  statute  is  to  be  determined 
by  reference  to  the  meaning  given 
that  term  by  the  legislature  and  courts 
of  New  York.  Selig  v.  Hamilton,  234 
U.  S.  652,  58  L.  Ed.  1518,  Ann.  Cas. 
1917  A  104;  Piatt  v.  Wilmot,  193  U. 
S.  602,  48  L.  Ed.  809;  Hobbs  v.  Na- 
tional Bank  of  Commerce  of  Kansas 
City,  Missouri,  96  Fed.  396. 

28  Irvine  v.  Elliott,  203  Fed.  82; 
Ramsden  v.  Knowles,  151  Fed.  721, 
10  L.  B.  A.  (N.  S.)  897,  151  Fed.  718; 
Brunawick  Terminal  Co.  v.  National 
Bank  of  Baltimore,  99  Fed.  635,  rev  'g 
judgment  88  Fed.  607;  Dexter  v.  Ed- 
mands,  89  Fed.  467;  Andrews  v. 
Bacon,  38  Fed.  777;  Pulsifer  v. 
Greene,  96  Me.  438,  52  Atl.  921;  Broad- 
way Nat.  Bank  v.  Baker,  176  Mass. 
294,  57  N.  E.  603;  Halsey  v.  McLean, 
12  Allen  (Mass.)  438,  90  Am.  Dec. 
157.  See  also  Hobbs  v.  National  Bank 
of  Commerce  of  Kansas  City,  Missouri, 
96  Fed.  396;  Miller  v.  Connor,  177  Mo. 
App.  630,  160  S.  W.  582. 

In  Brunswick  Terminal  Co.  v.  Na- 
tional Bank  of  Baltimore,  99  Fed.  635, ' 
48  L.  R.  A.  625,  rev'g  88  Fed.  607, 
it  was  held  that  a  statute  of  the  state 


of  the  corporation's  domicile  limiting 
the  time  for  commencing  actions  ac- 
cruing to  individuals  "under  statutes, 
acts  of  incorporation,  or  by  operation 
of  law,"  was  not,  in  its  broader  sense, 
the  general  statute  of  limitations, 
even  though  it  was  not  contained  in 
the  particular  enactment  imposing  lia- 
bility on  stockholders  and  providing 
for  its  enforcement,  but  was  in  the 
nature  of  a  special  statute  applicable 
to  liabilities  of  the  character  enumer- 
ated, and  hence  that  it  applied  to  an 
action  to  enforce  such  a  liability 
brought  in  another  state. 

29  A  federal  court  sitting  in  another 
state  will  follow  the  construction 
given  by  the  highest  court  of  the 
state  creating  the  corporation  to  a 
statute  of  limitations  of  that  state. 
Brunswick  Terminal  Co.  v.  "National 
Bank  of  Baltimore,  99  Fed.  635,  48 
L.  R.  A.  625,  rev'g  judgment  88  Fed. 
607;  Andrews  v.  Bacon,  38  Fed.  777. 

30  Hayward  v.  Sencenbaugh,  158  111. 
App.  72;  Guilbert  v.  Kessinger,  173 
Mo.  App.  680,  160  S.  W.  17. 

New  York  Civ.  Code,  §  390a.  Under 
this  provision  the  limitation  of  18 
months  for  bringing  actions  to  en- 
force the  liability  of  stockholders  pre- 
scribed by  Ohio  Act  of  April  29,  1902, 
(96  Ohio  Laws,  p.  312)  is  pleadable 
as  a  defense  to  an  action  in  a  fed- 
eral court  in  New  York  to  enforce  the 
liability  of  a  stockholder  in  an  Ohio 
corporation.  Irvine  v.  Baker,  225  Fed. 
834.     See  also  Shipman  v.  Treadwell, 
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the  state  under  whose  laws  the-  corporation  was  formed,  even  though 
the  creditor  and  the  stockholder  sought  to  be  held  are  nonresidents, 
and  hence  a  statute  of  that  state  relating  to  the  period  of  limitations 
where  the  cause  of  action  arises  in  another  state  does  not  apply .^^ 

A  provision  that  the  statute  shall  not  run  while  the  defendant  is 
out  of  the  state  is  only  intended  to  operate  within  the  state  of  its 
creation  and  upon  such  parties  as  are  within  its  jurisdiction,  and  has 
no  extraterritorial  effect.*^ 

The  time  when  the  cause  of  action  accrues  is  to  be  determined  by 
the  laws  of  the  state  where  the  corporation  was  created,^'  as  con< 
strued  by  its  highest  eourt.^* 

State  statutes  of  limitations  apply  wjjere  the  suit  or  action  is 
brought  in  the  federal  courts  sitting  in  such  state.^^    And  the  federal 


208  N.  T.  404,  102  N.  E.  634,  aff'g  150 
N.  Y.  App.  Div.  57,  133  N.  Y.  Supp. 
970,  reiheariiig  denied  209  N.  Y.  545, 
102  N.  K  1113. 

Under  such  circumstances  the  Ohio 
'statute  will  be  adopted  into  New  York 
with  the  construction,  i£  any,  placed 
upon  it  by  the  Ohio  court  of  last  re- 
sort.    Irvine  v.  Baker,  225  Fed.  834. 

The  Illinois  statute  to  this  efEect 
does  not  apply  where  the  action  would 
not  have  been  barred  in  the  state 
where  the  cause  of  action  arose  be- 
cause of  the  defendant  'a  absence  from 
that  state.  Martin  v.  Wilaon,  120  Fed. 
202. 

Under"  such  a  provision  the  courts 
of  the  forum  will  follow  th«  decisions 
of  the  courts  of  the  state  where  the 
cause  of  action  arose  in  determining 
whether  it  is  barred.  Mister  v.  Burk- 
holder,  56  Pa.  Soiper.  Ct.  517. 

31  Anglo-American  Land,  Mortgage 
&  Agency  Co.,  Ltd.  v.  Lombard,  132 
Fed.  721,  certiorari  denied  196  U.  6. 
638,  49  L.  Ed.  630  (mem.  dec).        ' 

32Ramisden  v.  Knowles,  151  Fed. 
721,  10  L.  E.  A.  (N.  S.)  897,  151  Fed. 
718. 

As  to  auch  provisions  generally,  see 
§  4240,  supra. 

33  Ramsden  v.  Knowles,  151  Fed. 
721,  10  L.  E.  A.  (N.  S.)  897,  151  Fed. 
718;  Ramsden  v.  Gately,  142  Fed.  912; 


Whitman  v.  Atkinson,  130  Fed.  759; 
Hilliker  v.  Hale,  117  Fed.  220;  Dexter 
v.  Edmands,  89  Fed.  467. 

34  Hilliker  v.  Hale,  117  Fed.  220. 

The  federal  court  will  deem  itself 
bound  by  the  construction  placed  by 
the  highest  court  of  a  state  on  the 
laws  of  the  state  with  reference  to 
the  time  at  which  the  statute  of  limi- 
tations begins  as  against  the  liability 
of  stockholders.  Whitman  v.  Atkin- 
son, 130  Fed.  759. 

36  Terry  v.  Anderson,  95  U.  S.  628, 
24  L.  Ed.  365;  Carroll  v.  Green,  92 
U.  S.  509,  23  L.  Ed.  738;  Terry  t. 
Tubman,  92  U.  S.  156,  23  L.  Ed.  537; 
Harrison  v.  Remington  Paper  Co.,  140 
Fed.  385,  3  L.  E.^  A.  (N.  S.)  964,  5 
Ann.  Gas.  314,  certiorari  denied  199 
U.  S.  607,  50  L.  Ed.  331  (mem.  dec); 
Crissey  v.  Morrill,  125  Fed.  878. 

A  state  statute  providing  that  if  an 
action  is  commenced  in  time,  and  the 
plaintiff  fails  in  it  otherwise  than  on 
the  merits,  he  may  commence  a  new 
action  within  one  year  after  such 
failure,  applies  in  the  federal  courts 
sitting  in  that  state,  and  such  new  ac- 
tion may  be  brought  in  the  federal 
court  althoaigh  the  original  one  was 
brought  in  the  state  court.  Harrison 
■V.  Remington  Paper  Co.,  140  Fed.  385, 
3  L.  R.  A.  (N.  S.)  954,  5  Ann.  Oaa. 
314,  certiorari  denied  199  U.  S.  607, 
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courts  will  follow  the  decisions  of  the  highest  state  courts  in  constru- 
ing them.^^ 

The  application  of  state  statutes  of  limitation  where  it  is  sought  to 
enforce  the  liability  of  stockholders  in  national  banks  has  been  con- 
sidered in  a  previous  section.^'' 

§  4245.  Laches.  The  right  to  relief  in  equity  may  be  barred  by 
laches.'*  Mere  lapse  of  time  is  not  sufficient  to  constitute  laches,  but 
in  addition  thereto'  the  situation  of  the  parties  must  have  so  changed 
as  to  render  the  prosecution  of  the  suit  inequitable.*® 

Although  courts  of  equity  are  not  bound  by  the  statute  of  limita- 
tions governing  actions  at  law  of  like  character,  they  usually  act  or 
refuse  to  act  in  analogy  to  it  in  applying  the  doctrine  of  laches.*" 
Generally  a  suit  will  not  be  stayed  for  laches  before  the  expiration  of 
the  time  fixed  by  the  analogous  statute  of  limitations  at  law,*^  and 
will  be  stayed  after  the  expiration  of  that  time**  unless,  because  of 


50  L.  Ed.  331  (mem.  dec).  See  also 
Lamaon  v.   Hutehings,  118   Fed.   321. 

36  Irvine  v.  Elliott,  203  Fed.  82; 
Harrison  v.  Remington  Paper  Co.,  140 
Fed.  385,  3'L.  E.  A.  (N.  S.)  954,  5 
Ann.  Cas.  314,  certiorari  denied  199 
U.  S.  607,  50  L.  Ed.  331  (mem.  dec.) ; 
Crissey  v.  Morrill,  125  Fed.  878. 

St  See  §  4242,  supra. 

38Gilmore's  Ex'rs  v.  Bank  of  Cin- 
cinnati, 8  Ohio  62.  See  CoylS  v.  Taun- 
ton Safe  Deposit  &  Trust  Co.,  216 
Mass.  156,  103  N.  E.  288,  where  the 
suit  was  held  not  to  be  barred. 

A  bill  by  a  receiver  of  a  national 
bank  against  the  distributees  of  a  de- 
ceased stockholder  must  be  brought 
within  a  reasonable  time  after  the 
claim  matures,  and  unreasonable  defay 
will  constitute  laches  which  will  bar 
the  suit.  Rankin  v.  Big  Rapids,  133 
Fed.  670. 

In  First  Nat.  Bank  of  Omaha  v. 
Cooper,  91  Neb.  624,  136  N.  W.  1023, 
the  right  of  creditors  to  apply  for  a 
further  judgment  against  certain 
stockholders  to  make  up  a  deficiency 
arising  from  a  failure  of  other  stock- 
holders to  pay  the  amount  adjudged 


against  them  was  held  not  to  be 
barred. 

39  The  right  to  sue  in  equity  is  not 
barred  where  the  statutory  period  of 
limitation  has  not  run,  and  there  is  no 
basis  for  any  claim  of  estoppel  and  no 
equitable  circumstances  are  shown 
why  any  shorter  period  should  bar  the 
suit.  Moore  v.  United  States  One 
Stave  Barrel  Co.,  238  111.  544,  87  N.  E. 
536,  aff 'g  141  111.  App.  104. 

Absence  of  the  administratrix  from 
the  state  was  held  to  be  a  sufficient 
excuse  for  delay  in  prosecuting  a, 
suit  to  enforce  the  liability  of  a  de- 
ceased stockholder  against  his  estate. 
Schwartz  v.  Loftus,  21,6  Fed.  320. 

40Wyman  v.  Bowman,  127  Fed.  257. 
And  see  cases  cited  in  the  following 
notes. 

41  Wyman  v.  Bowman,  127  Fed.  257. 
See  also  Moore  v.  United  States  One 
Stave  Barrel  Co.,  238  111.  544,  87  N.  E. 
536,  aff'g  141  111.  App.  104. 

42  Terry  v.  McLure,  103  U.  S.  442, 
26  L.  Ed.  403;  Oarrol  v.  Green,  92  IJ. 
S.  509,  23  L.  Ed.  738;  Wyman  v.  Bow- 
man, 127  Fed.  257;  Hale  v.  Coffin,  120 
Fed.  470,  aff'g  114  Fed,  567;  Thomp- 
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unusual   conditions  or  extraordinary  eireumstances,  such  a  course 
would  be  inequitable.*^ 

The  defense  of  laches  is  not  available  to  bar  an  action  at  law 
brought  within  the  period  fixed  by  the  s.tatute  of  limitations.** 

§4246.  Set-o£f  of  debts  due  to  stockholders.  According  to  the 
weight  of  authority,  when  the  statute  imposes  upon  stockholders  a 
several  liability  for  corporate  debts  to  the  extent  unpaid  on  their 
stock,  or  to  a  certain  additional  extent,  and  allows  any  creditor  to  sue 
any  stockholder  to  recover  a  judgment  to  the  extent  of  his  liability, 
and  a  single  creditor  proceeds  against  a.  stockholder  to  enforce  his 
liability,  the  stockholder  is  entitled  in  equity  to  set  off  against  his 
liability  a  bona  fide  debt  due  from  the  corporation,  or  to  set  up  the 
debt  as  a  defense,  or  defense  pro  tanto,  in  an  action  at  law.**    And 


son  V.  German  Ins.  Co.,  76  Fed.  892; 
Oom.  V.  CoeMtuate  Bank,  3  Allen 
(Mass.)  42;  Baker  v.  Atlas  Bank,  9 
Mete.  (Mass.)  192;  Washington  Sav. 
Bank  v.  Butchers'  &  Drovers'  Bank, 
107  Mo.  133,  28  Am.  St.  Eep.  405,  17 
S.  W.  644;  Van  Hook  v.  Whitloek,  3 
Paige  (N.  Y.)  409;  Bank  of  Pough- 
'keepsie  v.  Ibbotson,  24  Wend.  (N.  Y.) 
473. 

43  Wyman  v.  Bowman,  127  Fed.  257. 
If  the  "suit  is  brought  within  the 

time  fixed  by  the  analogous  statute, 
the  burden  is  on  the  defendant  to 
show,  either  from  the  face  of  the  bill, 
or  by  his  answer,  that  extraordinary 
circumstances  exist,  which  require  the 
application  of  the  doctrine  of  laehes. 
And  when  such  suit  is  brought  after 
the  statutory  period  has  elapsed,  the 
burden  is  on  the  complainant  to  show 
that  it  would  be  inequitable  to  apply 
it  in  his  case."  Wyman  v.  Bowman, 
127  Fed.  257. 

44  Sadler  v.  Nicholson,  49  S.  C.  7, 
26  S.  E.  893. 

46  norida.  Hood  v.  French,  37  Fla. 
117,  19  So.   165. 

Georgia.  Boyd  &  Son  v.  Hall,  56  G-a. 
563. 

Kansas.  Van  Pelt  v.  Strickland,  60 
Kan.  584,  57  Pac.  498;  Pierce  v.  To- 
peka  Commercial  Security  Co.,  60  Kan. 


164,  55  Pac.  853;  Crocker  v.  Ball,  10 
Kan.  App.  364,  59  Pae.  691;  Kendall  v. 
Underhill,  8  Kan.  App.  521,  56  Pao. 
644;  Musgrave  v.  Glen  Elder  Ass'n, 
5  Kan.  App.  393,  49  Pac.  338;  Bamsden 
V.  Keene  Five  Cents  Sav.  Bank,  198 
Fed.  807;  Fidelity  Insurance,  Trust  & 
(Safe-Deposit  Co.  v.  Mechanics'  Sav. 
Bank,  97  Fed.  297;  Brown  v.  Trail,  89 
Fed.  641;  Broadway  Nat.  Bank  v. 
Baker,  176  Mass.  294,  57  N.  E.  603; 
American  Freehold  Mortg.  Co.  v. 
Brower  (Miss.),  32  So.  906;  Ball  v. 
Anderson,  .196  Pa.  St.  86,  79  Am.  St. 
Rep.  693,  46  Atl.  366  (under  Kansas 
statute).  See  also  Anglo- Am.erican 
JJand,  Mori^age  &•  Agency  Co.,  Ltd.  v. 
Lombard,  132  Fed.  721,  certiorari  de- 
nied 196  U.  S.  638,  49  L.  Ed.  630  (mem. 
dec).  The  stockholder  may  interpose 
a  judgment  in  his  favor  against  the 
corporation  in  reduction  of  his  lia- 
bility. Manley  v.  Mayer,  68  Kan.  377, 
1  Ann.  Gas.  825,  75  Pac.  550. 

Kentucky.  Stockholders  in  an  in- 
solvent bank  who  are  also  depositors 
may  set  oflf  ratably  against  their  lia- 
bility whatever  pro  rata  may  be  found 
to  be  due  them  as  depositors.  Barnes 
V.  Scott,  168  Ky.  121,  181  S.  W.  984. 
This  holding  was  reversed  on  rehear- 
ing, 168  Ky.  640,  181  S.  W.  1199,  but 
the   latter   opinion   was   subsequently 

7456 


Ch.  56] 


Stock  and  Stockholdees 


[§4246 


where  this  rule  obtains,  it  applies  when  a  creditor  sues  a  stockholder 
in  another  state.*®  "If  the  stpckholder  sued,"  it  was  said  in  a  New 
York  ease,  ' '  is  himself  such  creditor  to  an  amount  equaling  his  statu- 
tory liability,  he  has  quite  as  good  a  right  to  the  fund  which  is  pursued, 
as  the  pursuer.  Indeed,  he  has  the  better  right,  because  it  is  already 
in  his  possession,  and  it  would  be  inequitable  to  take  it  from  him  for 
the  benefit  of  another  creditor  who  has  no  superior  equity. ' '  *^  Some 
courts,  however,  have  held  that  no  right  of  set-off  exists  even  under 


withdrawn  and  the  original  opinion 
left  to  stand,  171  Ky.  115,  186  S.  W. 
904. 

Maryland.  Strauss  v.  Denny,  95 
Md.  690,  53  Atl.  571;  Gahill  V.  Original 
Big  Gun  Beneficial  &  Pleasure  Ass'n, 
94  Md.  353,  89  Am.  St.  Eep.  434,  50 
Atl;  1044.  See  also  Matthews  v. 
Albert,  24  Md.  527. 

Missouii.  Washington  Sav.  Bank  v. 
Butchers'  &  Drovers'  Bank,  130  Mo. 
155,  31  S.  W.  761;  Jerman's  Adm'r 
V.  Benton,  79  Mo.  148;  Webber  f. 
Leighton,  8  Mo.  App.  502. 

New  York.  Mosler  Safe  Co.  v. 
Guardian  Trust  Co.,  208  N.  Y.  524, 
101  N.  E.  786,  modifying  and  aff'g 
judgment  153  App.  Div.  117,  138  N. 
Y.  Supp.  298;  Bulkley  v.  Whiteomb, 
121  N.  Y.  107,  24  jST.  E.  13,  49  Hun 
290,  1  N.  Y.  Supp.  748;  Wheeler  v. 
Miller,  90  N.  Y.  353;  Agate  v.  Sands, 
73  N.  Y.  620;  Mathez  v.  Neidig,  72 
N.  Y.  100;  United  States  Trust  Co.  of 
New  York  v.  United  States  Fire  Ins. 
Co.,  18  N.  Y.  199,  227;  Garrison 
V.  Howe,  17  N.  Y.  438;  Christensen  v. 
Colby,  43  Hun  362;  Eichards  v. 
Crocker,  19„Abb.  N.  Cas.  73;  Reming- 
ton V.  King,  11  Abb.  Pr.  278;  In  re 
Empire  City  Bank,  8  Abb.  Pr.  192; 
Eichards  v.  Kinsley,  14  Daly  334,  14 
N.  Y.  St.  Eep.  701,  12  N.  Y.  St.  Eep. 
125. 

"A.  stockholder,  who  is  also  a  cred- 
itor in  a  class  which  would  ■  entitle 
him  to  enforce  the  personal  liability 
of  other  stockholders,  may  properly 
offset  this  right  against  his  liability. 
Such    a    creditor    should    not    be    re- 


quired to  contribute  to  a  fund  m  which 
he  is  entitled  to  share  except  to  the 
extent  of  the  difference  between  what 
is  owing  to  him  and  what  ho  owes." 
Mosler  Safe  Co.  v.  Guardian  Trust  Co., 
208  N.  Y.  524,  101  N.  E.  7&6,  modify- 
ing and  aff'g  judgment  153  N.  Y. 
App.  Div.  117,  138  N.  Y.  Supp.  298. 

"The  claim  of  the  stockholder  is 
not  a  set-off  in  its  technical  legal 
sense,  but  it  is  an  equitable  defense 
which  he  is  entitled  to  make.  When 
he  becomes  a  bona  fide  creditor  of  the 
corporation  he  is  clothed  with  the 
same  equity  as  contract  creditors.'" 
Pierce  v.  Topeba  Commercial  Security 
Co.,  60  Kan.  164,  55  Pac.  85.i,  quotad 
with  approval  in  CahiU  v.  Original 
Big  Gun  Beneficial  &  Pleasure  Ass'n, 
94  Md.  353,  89  Am.  St.  Eep.  434,  50 
Atl.  1044;  Eamsden  v.  Keene  Five 
Cents  Sav.  Bank,  198  Fed.  807.  See 
also,  to  the  same  effect,  Anglo-Ameri- 
can Land,  Mortgage  &  Agency  Co., 
Ltd.  v.  Lombard,  132  Fed.  721,  certi- 
orari denied  196  U.  S.  638,  49  L.  Ed. 
630  (mem.  dec.) ;  Sargent  v.  Stetson, 
181  Mass.  371,  63  N.  B.  929;  Broad- 
way Nat.  Bank  v.  Baker,  176  Mass. 
294,  57  N.  E.  603. 

In  French  v.  Busch,  189  Fed.  4S0, 
which  was  an  action  by  the  receiver 
of  a  New  Jersey  corporation  against 
a  New  York  stockholder  on  an  assess- 
ment levied  by  a  New  Jersey  court, 
a  counterclaim  was  held  to  be  suffi- 
cient on  demurrer. 

46  See  §4250,  infra. 

47 Judge  Finch,  in  Wheeler  v.  Mil- 
lar,   90   N.   Y.   353. 
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such  circumstances.**  And  no  such  right  of  set-off  exists  iir-,  an 
action  at  law  in  the  federal  courts,  where  the  distinction  between  ac- 
tions at  law  and  suits  in  equity  is  still  observed,  since  the  right  is  an 
equitable  one  because  the  stockholder's  liability  is  to  the  creditors 
and  not  to  the  corporation,  and  the  corporation  could  not  maintain 
an  action  to  enforce  it.**  Nor  does  a  right  of  set-off  exist  in  favor 
of  a  stockholder  who  does  not  belong  to  the  class  of  creditors  entitled 
to  share  in  the  fund  resulting  from  the  enforcement  of  the  liability.^" 
According  to  the  weight  of  authoi;ity,  no  right  of  set-off  exists 
where  the  liability  imposed  by  the  statute  is  not  a  liability  which  can 
be  enforced  by  an  action  at  law  by  any  creditor  against  any  stock- 
holder, but  is  a  liability  to  be  enforced  by  a  suit  in  equity  or  other 
proceeding  to  raise  a  fund  for  the  common  benefit  of  all  the  creditors 
ratably;  but  in  such  a  suit  or  proceeding  the  stockholder  must  pay 
into  the  fund  the  full  amount  of  his  statutory  liability,  and  then. come 
in  as  a  creditor  and  share  ratably  with  the  other  creditors  in  the-  dis- 
tribution of  the  fund.^^    Eeasons  given  for  this  rule  are  that  the  two 


48  Thebus  v.  Smiley,   110   HI.   31fi 
Thompson    v.    Meisser,    108    111.    350 
Buchanan    v.    Meisser,    105    111.    633 
Gentry    v.    Alexander,    16    Ind.    471 
Tama   "Water-Power    Co.    v.   Hopkins, 
79  Iowa  653,  44  N.  W.  797;  Boulton 
Carbon   Co.  v.  Mills,   78  Iowa  460,   5 
L.  E.  A.  649,  43  N.  W.  290;  Singer  v. 
Given,    61   Iowa   93,    15   N.   W.    858; 
Lauraglenn  Mills  v.  Ruff,  57  S.  C.  53, 
49  L.  R.  A.  448,  35  S.  E.  387. 

49  This  is  true  although  a  set-off 
would  be  allowed  in  the  courts  of  the 
state  of  the  corporation's  domicile. 
Harrison  v.  Bemington  Paper  Co.,  140 
Fed.  385,  3  L.  E.  A.  (N.  S.)  954,  5 
Ann.  Cas.  314,  certiorari  denied  199 
U.  S.  607,  50  L.  Ed.  331  (mem.  dee.); 
Anglo-American  Land,  Mortgage  & 
Agency  Co.,  Ltd.  v.  Lombard,  132  Fed. 
721,'  196  U.  S.  638,  49  L.  Ed.  630  (mem. 
dec.) ;  Crissey  v.  Morrill,  125  Fed.  878. 

50  As  where  he  has  not  reduced  his 
claim  to  judgment  and  had  an  execu- 
tion returned  unsatisfied.  Mosler  Safe 
Co.  V.  Guardian  Trust  Co.,  208  N.  T. 
524,  101  N.  E.  786,  modifying  and  aff 'g 
Judgment  153  N.  Y.  App.  Div.  117, 
138  N.  Y.  Supp.  298. 


51  Connecticut.  Ball  Elec.  Light  Co. 
V.  Child,  68  Conn.  522,  37  Atl.  391. 

niinoi's.  Thebus  v.  Smiley,  110  111. 
316;  Thompson  v.  Meisser,  108  111. 
359;  Buchanan  v.  Meisser,  105  111.  638. 

Indiana.  Gentry  v.  Alexander,  16 
Ind.  471. 

Maryland.  Matthews  v.  Albert,  24 
Md.  .'527.  See  Cahill  v.  Original  Big 
Gun  Beneficial  &  Pleasure  Ass'n,  94 
Md.  353,  89  Am.  St.  Eep.  434,  50  Atl. 
1044. 

Massachusetts.  See  Burnap  v.  Has- 
kins  Steam-Engine  Co.,  127  Mass.  586. 

Minnesota.  This  is  true  in  a  suit 
by  a,  receiver  to  enforce  the  liability 
of  a  stockholder  in  a  Minnesota  cor- 
poration. Hale  ^.  Cald«r,  113  Fed. 
670;  Burget  v.  Eobinson,  113  Fed.  669, 
certiorari  denied  188  U.  S  739,  47 
L.  Ed.  677  (mem.  dec);  Robinson  v. 
Brown,  126  Fed.  429.  A  stockholder's 
claim  against  the  corporation  is  not  a 
proper  counterclaim  in  a  creditors' 
suit  to  enforce  the  stockholders'  lia- 
bility, but  it  should  be  presented  by 
petition  or  complaint  filed  in  the  origi- 
nal action.  Helm  v.  Smith-Fee  Co., 
76  Minn.  328,  79  N,  W.  313. 
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claims  are  not  in  the  same  right,  the  one  being  in  favor  of  creditors 
against  the  stockholder,  and  the  other  being  in  favor  of  the  stock 
holder  against  the  corporation;*^  and  also  that  "to  adopt  any  other 


Montana.  Barth  v.  Pock,  51  Mont. 
418,  155  Pae.  282. 

New  York.  United  States  Trust  Co. 
of  New  York  v.  United  States  Fire 
Ins.  Co.,  18  N.  Y.  199;  Barnes  v.  Ar- 
nold, 45  App.  Div.  314,  61  N.  Y.  Supp. 
85,  aff'g  23  Mise.  197,  51  N.  Y.  Siipp. 
1109,  judgment  aff'd  169  N.  Y.  611, 
62  N.  E.  1093.  This  is  true  in  an 
action  by  the  superintendent  of  banks 
to  enforce  the  statutory  liability  of 
stockholders  in  a  bank  or  trust  com- 
pany. Richards  v.  Schwab,  101  Mise. 
128,  167  N.  Y.  Supp.  535;  Van  Tuyl 
V.  Schwab,  85  Misc.  172,  148  N.  Y. 
Supp.  292.  In  an  action  by  the  super- 
intendent of  banks,  the  defendant  can- 
not set  up  a  debt  owning  to  him  by  the 
bank  as  a  counterclaim,  or  as  an 
equitable  set-off,  nor  can  he  offset  the 
amount  which  will  eventually  be  paid 
to  him  as  a  •creditor  on  such  claim. 
Van  Tuyl  v.  Schwab,  165  App.  Div. 
412,  150  N.  Y.  Supp.  786.  Compare 
Briggs  V.  Penniman,  8  Cow.  387,  18 
Am.  Dec.  454;  Slee  v.  Bloom,  19  Johns. 
456,  10  Am.  Dec.  273.  And  see  eases 
cited  in  note  45,  supra. 

North  Carolina.  See  First  Nat. 
Bank  of  Winston  v.  Eiggins,  124  N. 
C.  534,  32  S.  E.  801. 

Ohio.  Union  Cent.  Life  Ins.  Co.  v. 
Jones,  36  Ohio  St.  351. 

South  Carolina.  Lauraglenn  Mills 
V.  Euff,  57  S.  C.  53,  49  L.  E.  A.  448, 
35  S.  E.  387;  Parker  v.  Carolina  Sav. 
Bank,  53  S.  C.  583,  69  Am.  St.  Eep. 
888,  31  S.  E.  673. 

Washington.  He  cannot  interpose 
a  counterclaim  for  unliquidated  dam- 
ages for  fraud  on  the  part  of  the  cor- 
poration's  oflieers  whereby  he  was 
induced  to  purchase  the  stock.  Sheafe 
V.   Larimer,   79   Fed.   921."   ■ 

"The  fund  collected  from  an  assess- 


ment is  held  in  trust  for  a  ratable  dis- 
tribution ajnong  all  the  creditors,  and 
its  character  is  such  as  to  preclude 
the  idea  that  a  stockholder  may  have 
his  creditor's  claim  set  off  against  his 
stockholder's  liability."  Barth  v. 
Pock,  51  Mont.  418,  155  Pac.  282. 

"The  stockholder  must  pay  all 
assessments  on  the  judgment  against 
him  in  full  until  so  much  is  paid  that 
the  court  is  fully  satisfied  that  the 
dividend  coming  to  him  on  his  claim 
as  creditor  will  fully  pay  the  balance 
that  will  be  due  from  him  on  the  fur- 
ther assessments  on  the  judgment 
against  him,  when  the  court  may  order 
the  collection  of  further  assessment? 
against  him  stayed."  Harper  v.  Car- 
roll, 66  Minn.  487,  69  N.  W.  610,  1069, 
quoted  and  followed  in  Hamilton  v. 
Simon,  178  Fed.  130. 

As  to  the  right  of  a  stockholder  to 
set  off  a  claim  against  the  Corporation 
against  his  liability  ior  a  balance  due 
on  his  stock,  see  §  4132,  supra. 

62  "The  two  claims  do  not  arise  in 
the  same  right.  His  claim  is  against 
the  bank,  while  his  liability  is  to  the 
creditors — not  to  the  bank. ' '  Barth  v. 
Pock,  51  Mont.  418,  156  Pae.  282. 

In  a  suit  by  a  receiver  to  enforce 
the  liability  of  a  stockholder  in  a 
Minnesota  corporation,  the  claims  are, 
not  in  the  same  right,  since  the  re-' 
ceiver  represents  the  creditors  and  not 
the  corporation.  Eobinson  v.'  Brown, 
126  Fed.  429;  Hale  v.  Calder,  113  Fed. 
670;  Burget  v.  Eobinson,  113  Fed. 
669,  certiorari  denied  188  U.  S.  739, 
47  L.  Ed.  677  (mem.  dec). 

In  a  suit  by  the  superintendent 
of  banks  under  the  New  York  statute, 
he  represents  the  creditors  while  the 
claim  is  against  the  corporation  which 
could  not  sue  to  enforce  the  liability 
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rule  would  be  to  prefer  a  stoekliolder  creditor  over  other  creditors. ' '  *^ 
A  stockholder  in  an  insolvent  national  bank  cannot  set  off  against 
the  assessment  made  upon  him  by  the  comptroller  of  the  currency 
the  amount  of  his  deposits  in  the  bank  at  the  time  it  became  in- 
solvent ;  **  nor  can  he  counterclaim  for  money  paid  for  stock  pur- 
chased from  the  bank  on  the  ground  that  he  was  induced  to  purchase 
it  by  fraud.** 

A  set-off  by  stockholders  is  allowed  by  express  statutory  provision 
in  some  jurisdictions.*® 

In  those  jurisdictions  and  cases  in  which  a  stockholder  is  allowed 
to  set  off  a  debt  due  to  him  from  the  corporation,  "the  stockholder 
must  be  really  a  creditor  of  the  company.  He  must  stand  in  a  rela- 
tion to  it  which  in  equity  and  justice  is  as  strong  as  that  of  the 
assailant. "  *''    It  has  been  held,  therefore,  that,  under  a  statute  mak- 

of    the    stockholder.      Van    Tuyl    v.      with  the  other  creditors.    Authorities 
Sfehwab,  85  N.  Y.  Misc.  172,  148  N.  Y.       are  very  numerous  to  the  effect  that 


Supp.  292. 

63  Van  Tuyl  v.  Schwab,  85  N.  Y. 
Mise.  172,  148  N.  Y.  Supp.  292. 

"Under  a  proceeding  for  winding 
up  a  corporation,  where  an  account  of 
all  the  debts  and  of  the  effects,  includ- 
ing the  aggregate  liabilities  of  the 
stockholders,  is  required  to  be  taken, 
there  is  no  reason  why  a  creditor 
should  be  in  any  better  situation  on 
account  of  being  at  the  same  time  a 
stockholder.  *  *  *  If  he  could  set 
off  his  claim  .as  a  creditor  against  his 
liability  as  a  stockholder,  he  might  be 
paid  in  full,  while  the  other  creditors 
would  receive  only  a  part  of  the 
amount  due  them."  Judge  Denio,  in 
United  States  Trust  Co.  v.  United 
States  Fire  Ins.  Co.,  18  N.  Y.  199, 
227. 

"Since  our  statute  creates  a  fund 
for  distribution  among  all  creditors 
ratably,  it  would  be  inequitable  to 
other  creditors  to  allow  a  stockholder 
in  an  insolvent  bank  to  set  off  his 
claims  against  the  corporation  against 
his  statutory  liability,  for  this  would 
give  him  a.  preference.  Equality  here 
is  equity.  The  stockholder  must  pay 
in  his  dues  under  the  statute,  and  then 
share   in    the    common    fund    ratably 


in  a  suit  in  equity  to  compel  payment 
of  subscriptions  for  capital  stock,  a 
stockholder  cannot  set  off  a  debt  due 
him  by  the  corporation.  This  ia  so 
held,  because  stock  subscriptions  are 
treated  as  a  trust  fund,  in  case  of  in- 
solvency, for  the  benefit  of  the  cor- 
poration creditors,  and  equity  requires 
its  ratable  distribution.  The  same 
rule  should  prevail  when  the  statute 
creating  the  individual  liability  of 
stockholders  is  construed  as  providing 
a  common  fund  for  all  the  creditors." 
Parker  v.  Carolina  Sav.  Bank,  53  S.  C. 
583,  593,  69  Am.  St.  Eep.  888,  894. 
54  Delano  v.  Butler,  118  U.  S.  634, 
30  L.  Ed.  260;  Williams  v.  Eose,  218 
Fed.  898;  Wingate  v.  Orchard,  75  Fed. 
241.  See  First  Nat.  Bank  of  Winston 
V.  Riggins,  124  N.  C.  534,  32  S.  K. 
801. 

66  Lantry  v.  Wallace,  182  U.  S.  53R, 
45  L.  Ed.  1218,  aff'g  97  Fed.  865,  89 
Fed.  1023  (mem.  dec),  followed  in 
Hood  V.  Wallace,  182  U.  S.  555,  45  L. 
Ed.  1227,  aff'g  97  Fed.  983  (mem. 
dec),  89  Fed.  11. 

66Appleton  V.  Turnbull,  84  Me.  72, 
24  Atl.  592. 

67  Judge  Finch,  in  Wheeler  v.  Mil- 
lar, 90  N.  Y.  £53. 
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ing  stockholders  liable  to  creditors  to  an  amount  equal  to  the  amount 
of  their  stock,  until  the  whole  capital  stock  is  paid  in,  a  stockholder 
cannot,  in  an  action  against  him  by  creditors  of  the  corporation,  set 
off  a  claim  which  he  has  against  the  corporation,  where  he  is  himself  in 
debt  to  the  corporation  upon  his  stock  for  a  larger  amount.  "Equi- 
tably he  is  the  debtor  of  the  company  with  his  claim  against  it  ex- 
tinguished, and  has  nothing  upon  which  to  found  an  equitable  claim 
against  the  statutory  liability."  ^^ 

It  has  been  held  that  since  the  claim  of  the  stockholder  is  an  equi- 
table defense,  it  may  be  set  off  although  the  statute  of  limitations  has 
run-,  against  it ;  ^^  but  there  is  also  authority  to  the  contrary.™ 

If  a  stockholder  buys  up  claims  against  the  corporation  at  a  dis- 
count, after  its  insolvency,  or  in  contemplation  thereof,  he  c?m.  set  them 
off  aga,inst  his  statutory  liability,  if  at  all,  only  to  the  amount  which 
he  actually  paid  therefor .^^ 

As  a  rule  a  stockholder  cannot  set  off  payments  made  by  him  to,  or 
for  the  benefit  of,  the  corporation  for  the  purpose  of  restoring  its 
capital  so  that  it  can  continue  in  business.*'^  But  he  is  entitled  to 
credit  for  payments  made  to  a  receiver  of  the  corporation  pursuant 
to  an  agreement  that  they  were  to  be  applied  in  reduction  of  his 
statutory  liability.^  And  his  liability  may  be  set  off  against  his  claim 
or  a  dividend  due  him  thereon  where  he  is  insolvent  or  has  not  paid, 
even  though  he  himself  would  not  be  entitled  to  a  set-off.^* 

Where  an  unsatisfied  judgment  in  favor  of  a  stockholder  against 

The  bona  fides  of  the  stockholder's  In  Covington  Stone  &  Sand  Co.   v. 

debt,  whether  in  judgment   or  other-  Eosedale  Elec.  Light  Jockey  Club,  S5 

wise,  may  be  attacked,  and  it  cannot  Ky.  L.  Eep.  9'63,  76  S.  W.  506,  it  was 

be  set  off  if  it  is  found  to  be  fraudu-  'held  that  it  would  be  inequitable  to 

lent.    Boyd  &  Son  v.  Hall,  56  Ga.  563.  allow  a  set-off,  since  the  way  in  which 

He  cannot  set  off  claims  based  on  the    affairs    of    the    corporation   were 

guaranties  by  the   corporation,  as  to  managed  was  in  itself  a  fraud  on  the 

which    its     obligation    is    secondary,  creditors,  and  the  stockholders  seeking 

where  its  liability  has  been  discharged  it  did  not  come  with  clean  hands, 

by  his  negligence  in  attempting  to  en-  58  Wheeler  v.  Millar,  90  N;  T.  353. 

force    the    liability    of    the    principal  59  Bamsden    v.    Keene    Five    Cents 

obligor.     Mauley  v.   Mayer,   68   Kan.  Sav.  Bank,  198  Fed.  807. 

377,  1  Ann.  €as.  825,  75  Pac.  550.  60  Merchants '  Ins.   Co.   v.   HiU,    12 

He  cannot  set  off  claims  for  prinei-  Mo.   App.   148.     See   also   Strauss   v. 

pal   and   interest   guaranteed   by   the  Denny,  95  Md.  690,  53  Atl.  571,  where 

corporation,   originally   owned  by  his  the  debt  was  held  not  to  be  barred, 

wife,  and  taken  by  him,. after  suspen-  •     61  See  §4261,  infra, 

sion  of  the   corporation,  to   save  her  62  gee  §  4261,  infra, 

from  loss.     Broadway  Nat.  Bank  v.  63  See   §  4261,  infra. 

Baker,  176  M^ass.  294,  57  N,  B.  603.  64  gee  §  4211,  supra, 
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the  corporation,  which  has  been  allowed  as  a  set-off  in  a  proceeding 
to  enforce  the  stockholder's  statutoiy  liability  for  the  debts  of  the 
corporation,  has  since  been  satisfied,  it  is  no  defense  to  another  action 
against  him  to  enforce  his  statutory  liability.^^ 

It  has  been  held  that  where  a  stockholder  is  permitted  to  set  off  a 
claim  on  debenture  bonds  of  the  corporation,  he  will  bejrequired  to 
assign  the  bonds  and  a  judgment  recovered  thereon  against  the  com- 
pany to  the  creditor.*® 

§4247.  Priority  as  between  creditors;  distribution.  When  the 
statute  imposes  upon  stockholders  liability  directly  to  creditors  which 
may  be  enforced  by  amy  creditor  by  an  action  at  law  against  any 
stockholder,®'''  or  by  an  execution  against  any  stockholder,®*  a  creditor, 
by  suing  a  stockholder  or  issuing  an  execution  against  him,  may 
thereby  obtain  priority  over  other  creditors,  .so  far  as  the  liability  of 
that  stockhol'der  is  concerned.  And  after  such  a  suit  has  been  com- 
menced against  a  stockholder,  he  cannot  defeat  it  by  paying  the  claims 
of  other  creditors  to  the  extent  of  his  liability;®*  When  the  statute, 
however,  imposes  the  liability  for  the  purpose  of  creating  a  fund 
for  the  common  benefit  of  all  the  creditors  ratably,  one  creditor  can- 
not, by  a  suit  for  his  own  benefit  alone,  either  at  law  or  in  equity, 
obtain  any  priority  over  the  other  creditors.  The  liability  of  the 
stockholders,  ae  we  have  seen,  must  be  enforced  in  equity  by  a  bill 
brought  by  all  the  creditors,  or  'by  one  or  more  for  the  benefit  of  all 
who  may  come  in,  and  the  fund  realized  from,  the  stockholders  is  to 
be  distributed  among  them  pro  rata.'''"  When  a  general  creditors' 
bill  is  brought,  other  creditors  may  be  enjoined  from  maintaining 
independent  actions  at  law  or  in  equity  against  particular  stock- 
holders.''^ 

^s  a  general  rule,  a  creditor  who  is  given  a  preference  in  the  dis- 
tribution of  the  assets  of  a  bank  on  the  ground  that  the  fund  which 
he  claims  as  a  trust  fund  was  wrongfully  received  by  the  oflSeers  of 
the  bank,  and  should  be  returned  to  him  before  the  assets  are  used 
in  the  payment  of  general  creditors,''*  is  not. entitled  to  a  preference 

65  Simmons  y.  Heman,  17  Mo.  App.      for  the  benefit  of  all  the  creditors,  and 

444.  no  creditor  can  acquire  a  priority,  or 

esVanPelt  v.   Strickland,  60   Kan.      maintain  a  separate  suit  if  there  are 

584,  57  Pac.  498.  other  creditors."     Poston  v.  Hull,  75 

67  See  §  4218,  supra.  Ohio  St.  502,  80  N.  E.  11. 

68  See  §  4221,  supra.  71  See  §  4218,  supra. 

69  See  §  4261,  infra.  72  As  to  preferred  claims  generally, 
■JO  See  §§  4218,  4228,  supra.  see  the  chapter  on  Insolvency. 

"A  suit  to  enforce  such  liability  is 
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in  the  distribution  of  a  fund  derived  from  the  enforcement  of  a 
statutory  liability  of  the  banks'  stockholders,  since  it  cannot  be 
claimed  that  such  fund  has  in  any  way  'been  augmented  by  the  trust 
fund.  And  especially  is  this  true  where  the  statute  provides  that 
the  fund  derived  from  the  assessment  of  the  stockholders  shall  be 
distributed  equally  among  all  the  creditors  in  proportion  to  the  amount 
due  each.  But  equity  will  allow  him  a  preference  out  of  such  a  fund 
to  the  extent  to  which  general  assets,  which  should  have  been  applied 
to  the  payment  of  the  preferred  claim,  were  distributed  to  general 
creditors  before  the  right  to  a  preference  was  established,  or  have 
been  used  to  defray  expenses  incurred  in  enforcing  the  liability  of 
the  stockholders.'* 

The  method  of  distributing  funds  derived  from  the  assessment  of 
the  transferrer  of  stock  and  the  transferee,  where  a  transfer  does  not 
relieve  the  transferrer  from  liability,  has  been  considered  in  a  previous 
section.''* 

§4248.  Enforcing  liability  in  other  states — General  principles. 

There  has  been  much  difficulty  in  determining  the  extent  to  which 
statutory  and  constitutional  provisions  imposing  individual  liability 
upon  stockholders  for  corporate  debts  will  be  enforced  against  non- 
resident stockholders  in  the  courts'  pf  other  states  than  that  by  which 
the  corporation  was  created  and  in  the  federal  courts  sitting  in  other 
states,  and  there  is  some  conflict  in  the  decisions  on  the  question. 
Whether  the  liability  can  be  enforced  against  stockholder's  in  the 
courts  of  other  states  depends,  as  we  shall  see,  upon  several  con- 
siderations,— ^upon  whether  the  liability  is  contractual  or  penal  in  its 
nature,  and,  if  contractual,  upon  whether  a  special  remedy  is  pro- 
vided, which  can  only  be  applied  in  the  state  enacting  the  statute, 
whether  to  enforce  the  liability  in  the  foreign  state  will  result  in 
wrong  or  injury  to  its  citizens,  whether  the  policy  of  its  own  laws  will 
be  contravened  or  impaired,  and  whether  the  court  can  do  complete 
justice  to  those  who  will  be  affected  by  its  judgment  or  decree.''* 

73  Sioux  City  Stock  Yards  Co.  v.  person  against  whom  it  is  sought  to 
Fribourg,  121  Iowa  230,  96  N.  "W.  747.  be  enforeed  into  another  state.    Sueh 

74  See  §  4207,  supra.  a  right,  arising  under  the  common  law, 

75  See  New  Haven  Horse  Nail  Co.  is  enforceable  everywhere.  Sueh  a 
V.  I/inden  Spring  Co.,  142  Mass.  349,  right,  arising  under  a  local  statute, 
7  N.   E.   773.                                    .  will  be   enforced   ex  comitate  in  an- 

"The     fundamental     question     is  other   state    unless    there    is    a    good 

whether  there  is  a  substantive  right  reason  for  refusing  to  enforce  it.     It 

originating  in  one  state,  and  a  eorre-  will  be  enforced,  not  because  of  the 

spending  liability  whieh  follows  the  existence  of  the  statute,  but  because 
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It  is  well  settled,  as  a  principle  of  intematioijal  law,  xhat  the 
courts  of  one  state  or  country  will  not  enforce  the  penal  laws  of 
another  state  or  country.  Some  of  the  courts  have  held  that  statutes 
imposing  a  liability  in  the  nature  of  a  penalty  upon  stockholders  for 
corporate  debts  are  penal  laws,  within  the  meaning  of  this  principle, 
and  that  they  will  not  be  enforced.''®  The  more  recent  eases,  however, 
in  which  the  question  has  been  well  considered,  hold  that  this  rule  of 
international  law  only  applies  to  penal  statutes  in  the  strict  and 
proper  sense, — statutes  imposing  a  punishment  for  offenses  against 
the  state, — ^amd  that  statutes  making  stockholders  or  ofiScers  liable  for 
corporate  debts,  although  the  liability  may  be  in  the  nature  of  a 
penalty,  in  a  restricted  sense,  axe  not  penal  statutes,  within  the  mean- 
ing of  this  principle.''' 

It  is  equally  well  settled  that,  when  a  statute  imposes  upon  the  stock- 
holders of  a  corporation  a  certain  personal  liability  for  debts  which  it 


it  is  a  right  which  the  plaintiff  legiti- 
mately acquired,  and  -which  still  be- 
longs to  him.  If  the  statute  creating 
the  liability  is  against  the  policy  of 
the  l.aw  of  the  neighboring  state,  that 
is  a  sufficient  reason  for  refusing  to 
enforce  the  right  there.  In  the  neigii- 
boring  state,.iu  such  a  case,  it  will  not 
be  considered  a  right.  If  the  enforce- 
ment of  a.  statutory  right  in  a  neigh- 
boring state  in  the  manner  proposed 
will  Work  injustice  to  its  citizens,  con- 
siderations of  comity  do  not  require 
the  recognition  of  it  by  the  courts  of 
that  state.  If  the  right  by  the  terms 
of  the  statute  creating  it,  is  to  be 
enforced  by  prescribed  proceedings 
within  the  state,  the  right  is  limited 
by  the  statute,  and  can  only  be  en- 
forced in  accordance  with  the  statute. 
If  it  is  of  such  a  kind  that,  with  a  due 
regard  for  the  interests  of  the  parties, 
a  proper  remedy  can  be  given  only 
in  the  jurisdiction  where  it  is  created, 
it  will  not  be  enforced  elsewhere.  Bub 
if  there  is  ■  a  substantive  right,  of  a 
kind  which  is  generally  recognized, 
courts,  through  comity,  ought  to  re- 
gard it  and  enforce  it  aa  well  when  it 
arises  under  a  statute  of  another  state 
as  when  it  arises  at  common  law,  un- 


less there  is  some  good  reason  for  dis- 
regarding it."  Howarth  v.  Lombard, 
175  Mass.  570,  49  L.  E.  A.  301,  56  N. 
E.  888. 

'eSayles  v.  Brown,  40  Fed.  8; 
Halsey  v..  McLean,  12  Allen  (Mass.) 
439,  90  Am.'  Dec.  157;  Patteson  v. 
Baker,  34  How.  Pr.  (N.  Y.)  180.  See 
also  Flash  v.  Conn,  109  V.  S.  371,  27 
L.  Ed.  966;  Leyner  Engineering  Works 
V.  Kempner,  163  Fed.  605;  Howarth  v. 
Lombard,  175  Mass.  570,  49  L.  E.  A. 
301,  56  N.  E.  888;  Coffing  v.  Dodge, 
167  Mass.  231,  45  N.  E.  928;  Kulp  v. 
Fleming,  65  Ohio  St.  321,  87  Am.  St. 
Eep.  611,  62  N.  E.  334;  Sullivan  v. 
Farnsworth,  132  Tenn.  691,  179  S.  W. 
317.    And  see"§  2718,  supra. 

77  "  A  penalty  of  a  character  which 
will  not  be  enforced  outside  the  juris- 
diction, implies  some  wrong  done,  and 
that  the  money  claimed  is  compensa- 
tion, or  by  way  of  punishment."  Kulp 
v.  Fleming,  65  Ohio  St.  321,  87  Am. 
St.  Eep.  611,  62  N.  E.  334. 

See  also  Huntington  v.  Attrill,  146 
U.  S.  657,  36  L.  Ed.  1123;  Hunting- 
ton V.  Attrill,  [1893]  App.  Gas.  150, 
which  were  cases  dealing  with  the 
liability  of  corporate  officers.  And 
see  §  3718,  supra. 
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may  contract,  the  statute  is  applicable  to  nonresident,  as  well  as  resi- 
dent, stockholders,  for  in  becoming  stockholders  they  agree  to  assume 
such  liability.''*  "It  is  elementary  law  that,  where  a  person  becomes 
a  stockholder  in  a  corporation  organized  under  the  laws  of  a  foreign, 
state,  he  must  be  held  to  contract  with  reference  to  all  of  the  laws  of 
the  state  under  which,  the  corporation  is  organized  and  which  enter 
into  its  constitution;  and  the  extent  of  his  individual  liability  as  a 
shareholder  to  the  creditors  of  the  company  must  be  determined  by 
the  laws  of  that  state,  not  because  such  laws  are  in  force  in  this  state, 
but  because  he  has  voluntarily  agreed  to  the  "terms  of  the  company's 
constitution." '''  And  it  has  been  generally  held  that  if, the  liability 
of  the  stockholders  is  absolute  and  several,'"  and  is  contractual  and 
not  penal  in  its  nature,*^  it  will  be  enforced  by  the  courts  of  other 
states**  against  nonresident  stockholders,  as  a  matter  of  comity,  if 


78  United.  States.  Payson  v.  Withers, 
5  Biss.  269,  Fed.  Cas.  No.  10,864. 

Maine.  Pulsifer  v.  Greene,  96  Me. 
438,  52  Atl.  921. 

Idinnesota.  First  Nat.  Bank  of 
Deadwood  v.  Gustin  Minerva  Consol. 
Min.  Co.,  42  Minn.  327,  6  L.  E.  A.  676, 
18  Am.  St.  Eep.  510,  44  N.  "W.  198.   . 

Missouri.  Hodgson  v.  Cheever,  8 
Mo.  App.  318. 

Pennsylvania.  Aultman  's  Appeal, 
98  Pa.  St.  505. 

See  also  other  cases  in  the  notes 
following. 

The  liability  is  enforced  not  because 
the  laws  of  the  foreign  state  run  in 
the  state  of  the  forum,  but  because  the 
stockholder  voluntarily  assented  to 
the  conditions  under  which  the  cor- 
poration was  organized.  Howarth  v. 
Angle,  162  N.  T.  179,  47  L.  E.  A.  725, 
59  N".  E.  489,  aff'g  39  N.  T.  App. 
Div.  151,  57  N.  T.  Supp.  187,  25  N,  Y. 
Misc.  551,  55  N.  T.  Supp.  1108. 

A  statute  imposing  individual  lia- 
bility upon  stockholders  of  corpora- 
tions does  not  impose  liability  upon 
stockholders  of  foreign  corporations 
doing  business  in  the  state.  See  the 
chapter  on  Foreign  Corporations, 
infra. 

79  First  Nat.  Bank  of  Deadwood  v. 
Gustin  Minerva  Consol!  Min.  Co.,  42 


Minn.  327,  6  L.  E.  A.  676,  18  Am.  St. 
Eep.  510,  44  N.  W.  198. 

80  As  to  whether  the  liability  is 
joint,  or  several,  or  joint  and  several, 
see  §  4179,  supra. 

81  See  §4176,  supra. 

82  United  States.  Selig  v.  Hamilton, 
234  U.  S.  652,  '58  L.  Ed.  1518,  Ann. 
Cas.  1917  A  104;  Thomas  v.  Matthies- 
sen,  232  U.  S.  221,  58  L.  Ed.  577,  rev'g 
judgiment  192  Fed.  495,  which  afE'd 
170  Fed.  362;  Converse  v.  Hamilton, 
224  U.  S.  243,  56  L-.  Ed.  749,  Ann.  Cas. 
1913  D  1292,  rev  'g  judgment  136  Wis. 
589,  118  N.  W.  190;  Bernheimer  v. 
Converse,  206  TJ.  S.  516^  51  -L.  Ed. 
1163;  Hancock  Nat.  Bank  v.  Parnum, 
176  U.  S.  640,  44  L.  Ed.  619,  rev'g  20 
E.  I.  466,  40  Atl.  341;  Whitman  v. 
Oxford  Nat.  Bank,  176  U.  S.  559,  44 
L.  Ed.  587,  aff  'g  83  Fed.  288,  76  Fed. 
697;  Flash  v.  Conn,  109  U.  S.  371,  27 
L.  Ed.  966;  Little  v.  Kohn,  185  Fed. 
295;  Converse  v.  Mears,  162  Fed.  767; 
Goss  V.  Carter,  156.  Fed.  746,  decision 
adhered  to  on  second  appeal,  175  Fed. 
1019  (mem.  dec),  certiorari  denied 
217  TJ.  S.  605,  54  L.  Ed.  900  (mem. 
dec);  Eamsdeu  v.  Knowles,  151  Fed. 
718;  Martin  v.  Wilson,  120  Fed.  202; 
liamson  v.  Hutchings,  118  Fed.  321;* 
Atlantic  Trust  Co.  v.  Osgood,  116  Fed. 
1019;   Whitman  v.  Citizens'  Bank  of 
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Eeading,  110  Fed.  503,  certiorari  de- 
nied 183  U.  S.  695,  46  L.  Ed.  394 
(mem.  dec);  Kirtley  v.  Holmes,  107 
Fed.  1,  52  L.  E.  A.  738;  Fidelity  In- 
surance, Trust  &  Safe-Deposit  Co.  v. 
Mechanics'  Sav.  Bank,  97  Fed.  297; 
Buteliings  v.  Lamson,  96  Fed.  720; 
Hobbs  V.  National  Bank  of  Commeree 
of  Kansas  City,  Missouri,  96  Fed. 
396;  Western  Nat.  Bank  v.  Eeckless, 
96  Fed.  70;  Kisseberth  v.  Prescott, 
91  Fed.  611;  Brown  v.  TraU,  89  Fed. 
641 ;  Dexter  v.  Edmands,  89  Fed.  467; 
Sehiffer  v.  Trustees  of  Columbia  Col- 
lege in  City  of  New  York,  87  Fed. 
166;  American  Freehold  Land  Mortg. 
Co.  V.  Woodworth,  82  Fed.  269,  79 
Fed.  951;  MeVickar  v.  Jones,  70  Fed. 
754;  Ehodes  v.  United  States  Nat. 
Bank,  66  Fed,  512;  Guykendall  v. 
Miles,  10  Fed.  342;  Tinker  v.  Van 
Dyke,  1  Flip.  532,  Fed.  Cas.  No.  14,058. 
See  also  Huntington  v.  Attrill,  146  U. 
S.  657,  36  L.  Ed.  1123. 

Arkansas.  Lanigan  v.  North,  69 
Ark.  62,  63  S.  "W.  62. 

California.  Miller  v.  Lane,  160  Cal. 
90,  116  Pac.  58;  Ferguson  v.  Sherman, 
116  Cal.  169,  37  L.  E.  A.  622,  47  Pae. 
1023;  Eussell  v.  Pacific  E.  Co.,  113 
Cal.  258,  261,  34  L.  E.  A.  747,  45 
Pac.  323,  324. 

Oonuecticut.  Paine  v.  Stewart,  33 
Conn.  516. 

Delaware.  Love  v.  Pusey  &  Jones 
Co.,  3  Pennew.  577,  52  Atl.  542. 

Florida.    Flash  v.  Conn,  16  Fla.  428, 

26  Am.  Eep.  721,  aff'd  109  U.  S.  371, 

27  L.  Ed.  966. 

Dlinois.  Bell  v.  Farwell,  176  Til. 
489,  42  L.  E.  A.  804,  68  Am.  St.  Eep. 
194,  52  N.  E.  346. 

Iowa.  Latimer  v.  Citizens'  S'tate 
Bank,  102  Iowa  162,  71  N.  W.  225. 

Kansas.  Howell  v.  Manglesdorf,  33 
'Kan.  194,  5  Pae.  759.         ' 

Halne.  Johnson  v.  Libby,  111  Me. 
204,  Ann.  Cas.  1916  C  681,  88  Atl.  647; 


Miller  v.  Spaulding',  107  Me.  264,  78 
Atl.  358;  Pulsifer  v.  Greene,  96  Me. 
438,  52  Atl.  921;  Ohilds  v.  Cleaves,  95 
•Me.  498,  50  Atl.  714. 

Massachusetts.  American  Spirits 
Mfg.  Co.  V.  Eldridge,  209  Mass.  590, 
95  N.  E.  942;  Converse  v.  Ayer,  197 
Mass.  443,  84  N.  E.  98;  Broadway  Nat, 
Bank  v.  Baker,  176  Mass.  294,  57  N. 
E.  603;  Howiarth  v.  Lombard,  175 
Mass.  570,  49  L.  E.  A.  301,  56  N.  B. 
888;  Hancock  Nat.  Bank  v.  Ellis,  172 
Mass.  39,  42  L.  E.  A.  396,  70  Am. 
St.  Eep.  232,  51  N.  E.  207;  Id.,  166 
Mass.  414,  55  Am.  St.  Eep,  414,  44 
N.  E.  349; 

MSchlgan.  Western  Nat.  Bank  of 
New  York  v.  Lawrence,  117  Mich. 
669,  76  N.  W.  105. 

Minnesota.  Straw  &  Ellsworth  Mfg. 
Co.  V.  L.  D.  Kilbourne  Boot  &  Shoe 
Co.,  80  Minn.  125,  83  N.  W.  36;  First 
Nat.  Bank  of  Deadwood  v.  Gustin 
Minerva  Consol.  Min.  Co.,  42  Minn. 
327,  6  L.  E.  A.  676,  18  Am.  St.  Eep. 
510,  44  N.  W.  198. 

Missouri.     Guerney   v.   Moore,   131 
Mo.    650,    32    S.W.    1132;    PfafE   v, 
Gruen,  92  Mo.  App.  560,  69  S.  W.  405 
Bagley  v.   Tyler,   43   Mo.   App.   195 
Hodgson  V.  Cheever,  8  Mo.  App.  318, 

New  Hampshire.  Carter,  Eiee  &  Co, 
V.  Samuel  Hano  Co.,  72  N.  H.  549, 
58  Atl.  243. 

New  York.  Howarth  v.  Angle,  162 
N.  Y.  179,  47  L.  E.  A.  725,  59  N.  E. 
489,  aff'g  39  App.  Div.  151,  57  N.  Y. 
Supp.  187,  25  Misc.  551,  55  N.  Y. 
Supp.  1108;  Lowry  v.  Inman,  46  N.  Y. 
119;  Eoyal  Trust  Co.  v.  Harding,  155 
App.  Div.  104,  140  N.  Y.  Supp.  9,  afC'g 
78  Misc.  309,  137  N.  Y.  Supp.  1101; 
Ex  parte  Van  Eiper,  20  Wend.  614. 

Ohio.  Blair  v.  Newbegin,  65  Ohio 
St.  426,  58  L.  E.  A.  644,  62  N.  E. 
1040;  Kulp  V.  Fleming,  65  Ohio  St. 
321,  87  Am.  St.  Eep.  611,  62  N.  E.  334. 

Oregon.    Aldrich  V.  Anchor  Coal  & 
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cannot  or  should  not  be  enforced.*^    And  of  course  a  judgment  recov- 
ered by  the  creditors  against  the  stockholders  in  the  state  of  the  cor- 


Development  Co.,  24  Ore.  32,  41  Am. 
St.  Eep.  831,  32  Pac.  756. 

Fenhsylvauia.  Ball  v.  Anderson, 
196  Pa.  St.  86,  79  Am.  St.  Eep.  693, 
46  Atl.  366;  Aultman's  Appeal,  98  Pa. 
St.  505.  AniJ  see  Gushing  v.  Perot, 
175  Pa.  St.  66,  73,  34  L.  E.  A.  737.  52 
Am.  St.  Eep.  835,  837,  34  Atl.  447. 

South  Carolina.  Saekett's  Harbour 
Bank  v.  Blake,  3  Eieh.  Eq.  226. 

Tennessee.  Sullivan  v.  Farnswarth, 
]32  Tenn.  691,  179  S.  W.  317;  Woods 
V.  Wicks,  7  Lea  40. 

Vermont.  King  v.  Cochran,  76  Vt. 
141,  104  Am.  St.  Eep.  922,  56  Atl.  667. 

Wyoming.  See  McLaughlin  v. 
O'NeiH,  7  Wyo.  215,  51  Pac.  251;  Id., 
7  Wyo.  187,  51  Pac.  243. 

' '  Where  a  liability  is  created  which 
is  not  penal,  and  no  remedy  is  pre- 
scribed, the  liability  may  be  enforced 
wherever  the  person  is  found."  Eus- 
sell  V.  Pacific  Ey.  Co.,  113  Cal.  253, 
261,  34  L.  E.  A.  747,  45  Pac.  323,  324, 
quoted  in  Miller  v.  Lane,  160  Cal.  90, 
116  Pac.  58. 

"When  the  liability  is  distinctly 
imposed  by  statute  upon  the  stock- 
holders severally,  it  would  be  unfortu- 
nate if  it  could  not  be  enforced 
against  stockholders  not  resident  with- 
in the  state  under  whose  laws  the 
corporation  has  been  established,  on 
the  ground  that  due  process  could  not 
be  served  on  them  within  that  state, 
and  the  courts  of  the  state  where  they 
reside  would  not  take  jurisdiction  of 
suits  to  enforce  the  liability.  It  cer- 
tainly concerns  the  due  administration 
of  justice  that  all  stockholders  wher- 
ever they  reside,  should  be  compelled 
by  proceedings  somewhere  to  perform 
the  statutory  obligations  toward  cred- 
itors of  the  corporation  which  they 
have  assumed  by  becoming  stock- 
holders." Chief  Justice  Field,  in 
Hancock  Nat.  Bank  v.  Ellis,  172  Mass, 


39,  47,  42  L.  E.  A.  .396,  70  Am.  St. 
Eep.  232,  239,  51  N.  E.  207. 

The  Supreme  Court  of  the  "CTnited 
States,  in  an  opinion  holding  that  the 
liability  imposed  by  the  California 
Constitution  and  statutes  may  be  en- 
forced in  the  federal  courts  of  another 
state,  said:  "We  think  that  there  can 
be  no  doubt  of  the  meaning  of  the 
California  statute.  It  reads  'Each 
stockholder  of  a  corporation  is  in- 
dividually and  personally  liable  for 
such  proportion  of  its  debts  and  lia- 
bilities,' etc.  *  *  *j  and  supposes 
the  action  against  him  to  be  brought 

•  'upon  such  debt.'  Civ.  Code,  §322. 
This  means  that  by  force  of  the  stat- 
ute, if  the  corporation  incurs  a  debt 
within  the  jurisdiction,  the  stock- 
holder is  a  party  to  it  and  joins  in 
the  contract  in  the  proportion  of  his 
shares.  And  while  the  statutes  of 
California  cannot  force  an  agent  upon 
a  foreign  principal,  still,  if  he  has 
created  such  an  agency  in  advance,  he 
has  come  within  the  jurisdiction  by  his 
agent,  as  in  other  eases  of  contract 
made  within  a  state  from  outside,  and 
wiU  be  bound."  Thomas  v.  Matthies- 
sen,  232  U.  S.  221,  58  L.  Ed.  577,  rev'g 
judgment  192  Fed.  495. 

As  to  enforcing  the  liability  of 
stockholders  to  creditors  on  account 
of  unpaid  subscriptions,  see  §  4131, 
supra. 

83Kirtley   v.   Holmes,   107   Fed.    1, 

•  52  L.  E.  A.  738;  Western  Nat.  Bank 

•  of  New  York  v.  Eeekless,  96  Fed.  70; 
Childs  v.  Cleaves,  95  Me.  498,  50  Atl. 
714;  Howarth  v.  Lombard,  175  Mass. 

.570,  49  L.  E.  A.  301,  56  N.  E.  888. 
See  also  Puisifer  v.  Greene,  96  Me. 
438,  52  Atl.  921. 

"The  right  to  maintain  the  action 
here  does  not  depend  upon  the  exer- 
cise of  comity;  it  rests  whblly  on  the 
duty  of  tbe  Ohio  courts  to  enforce  » 
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poration's  domicile  may  be  enforced  by  an  action  thereon  in  another, 
state  against  a  stockholder  who  was  personally  served  in  the  parent 
suit,  but  has  since  removed  to  the  state  of  the  forum.^* 

On  the  other  hand  there  have  been  numerous  holdings  to  the  effect 
that  such  a  liability  will  not  be  enforced  in  other  states  where  its 
nature  and  the  circumstances  of  the  case  are  such  that  complete  justice 
to  all  parties  in  interest  could  not  be  done  elsewhere  than  at  the 
domicile  of  the  corporation ;  ^s  or  where  to  enforce  it  in  any  other 
state  would  result  in  injustice  to  its  citizens,  or  would  work  a  hard- 
ship or  impose  an  additional  burden  upon  them,*®  or  would  be  con- 


contract  voluntarily  entered  into  in 
another  state  and  made  legal  by  the 
laws  of  that  state."  Kulp  v.  Flem- 
ing, 65  Ohio  St.  321,  87  Am.  St.  Eep. 
611,  62  N.  E.  334. 

SiBoya'l  Trust  Co.  v.  Harding,  155 
N.  Y.  App.  Div.  104,  140  N.  Y.  Supp. 
9,  afE'g  78  N.  Y.  Misc.  309,  137  N.  Y. 
Supp.  1101;  Ohilds  v.  Blethen,  40 
Wash.  340,  82  Pae.  405, 

SSrUinols.  Young  V.  Farwell,  139 
III.  326,  28  2Sr.  E.  845. 

Massachusetts.  Howarth  v.  Lom- 
bard, 175  Mass.  570,  49  L.  E.  A.  301, 
56  N.  E.  888;  Coffing  v.  Dodge,  167 
Mass.  231,  45  K.  E.  928;  Bank  of 
North  America  v.  Eindge,  154  Mass. 
203,  13  L.  E.  A.  56,  26  Am.  St.  Eep. 
240,  27  N.  E.  1015;  Post  v.  Toledo,  C. 
&  St.  L.  E.  Co.,  144  Mass.  341,  59  Am. 
Eep.  86,  11  N.  E.  540;  New  Haven 
Horse  Nail  Oo.  v.  Linden  Spring  Co., 
142  Mass.  349,  7  N.  E.  773. 

New  York.  Marshall  v.  Sherman, 
148  N.  Y.  9,  34  L.  E.  A.  757,  51  Am. 
St.  Eep.  654,  42  N.  E.  419,  rev'g  84 
Hun  186,  32  N.  Y.  Supp.  193;  Cleve- 
land, L.  &  W.  E.  Co.  v.  Kent,  87  Hun 
329,  34  N.  Y.  Supp.  427.  See  also 
Howarth  v.  Angle,  162  N.  Y.  179,  47 
L.  E.  A.  725,  i59  N.  E.  489,  afC'g  39^ 
App.  Div.  151,  57  N.  Y.  Supp.  187,  25 
Misc.  551,  55  N.  Y.  Supp.  1108. 

Pennsylvama.  Ba;tes  v.  Day,  198 
Pa.  513,  82  Am.  St.  Eep.  811,  48  Atl. 
*07. 


Wisconsin.  Finney  v.  Guy,  106  "Wis. 
'256,  49  L.  E.  A.  486,  82  N.  W.  595, 
judgment  aff'd  189  U.  S.  335,  47  L.  Ed. 
839. 

Wyoming.  McLaughlin  v.  O'Neill, 
7  Wyo.  187,  i51  Pae.  243. 

If  the  right  "is  of  such  a  kind 
that,  with  due  regard  for  the  interests 
of  the  parties,  a  proper  remedy  can 
be  given  only  in  the  jurisdiction  where 
it  is  created,  it  will  not  be  enforced 
elsewhere."  Howarth  v.  Lombard, 
175  Mass.  570,  49  L.  E.  A.  301^  56 
N.  E.  888. 

It  is  not  necessary  that  the  pro- 
cedure to  enforce  the  liability  should 
be  that  required  by  the  statutes  ol 
the  state  of  the  forum  in  the  case 
of  domestic  corporations,  but  it  is  suf- 
ficient if  the  method  of  procedure  is 
such  that  no  injustice  will  be  done  to 
the  defendant,  or  to  any  citizen  of  the 
state  of  the  forum,  and  that  its  estab- 
lished policy  is  not  interfered  with. 
Howarth  v.  Anglfe,  162  N.  Y.  179,  47 
L.  E.  A.  725,  59  N.  E.  489,  aff'g  39 
■  N.  Y.  App.  Div.  151,  57  N.  Y.  Supp. 
187,  25  N.  Y.  Mise.  551,  55  N.  Y. 
Supp.  1108. 

86  United  States.  Fourth  Nat.  Bank 
of  New  York  v.  Francklyn,  120  TJ.  S. 
747,  30  L.  Ed.  825;  Kirtley  v.  Holmes, 
107  Fed.  1,  52  L.  E.  A.  738;  State  Nat. 
Bank  of  Cleveland,  Ohio  v.  Sayward, 
91  Fed.  443,  aff'g  86  Fed.  45. 
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trary  to  the  policy  of  the  law  of  the  forum,*''  or  where  the  statute 
creating  the  liability  prescribes  a  special  and  local  remedy  for  enforc- 
ing it.*^ 

But  while  the  foregoing  rules  appear  to  have  been  generally  ap- 
proved there  has  been  considerable  conflict  in  applying  them,  due  to  a 
diversity  of  opinion  as  to  the  meaning  and  effect  of  particular  pro- 
visions imposing  the  liability  and  providing  methods  for  its  enforce- 
ment. And  as  a  result  there  have  been  contrary  holdings  on  the  ques- 
tion whether  the  liability  imposed  by  the  constitutions  and  statutes 
of  certain  particular  states  is  enforceable  outside  of  their  borders. 
This  has  been  particularly  true,  for  example,  in  the  case  of  the  lia- 
bility formerly  imposed  by  the  Constitution  and  statutes  of  Kansas," 


Illinois.  Young  v.  Farwdl,  139  111. 
326,  28  N.  E.  845. 

Maine.  Abbott  v.  GoodaU,  100  Me. 
231,  60  Atl.  1030;  Ohilds  v.  Cleaves, 
95  Me.  498;  50  Atl.  714. 

Massachusetts.  Howarth  v.  Lom- 
bard, 175  Mass.  570,  49  L.  B.  A.  301, 
56  N.  E.  888;  Coffing  v.  Dodge,  167 
Mass.  231,  45  N.  E.  928;  New  Haven 
Horse  Nail  Go.  v.  Linden  Spring  Co., 
142  Mass.  349,  7  N.  E.  773;  Erickson 
V.  Nesmith,  15  Gray  232.  See  also 
Hutehins  v.  New  England  Coal  Min. 
Co.,  4  Allen  580. 

New  York.  Marshall  v.  Sherman, 
148  N.  Y.  9,  34  L.  R.  A.  757,  51  Am. 
St.  Eep.  654,  42  N.  E.  419,  rev'g  84 
Hun  186,  32  N.  Y.  Supp.  193.  See 
also  Howarth  v.  Angle,  162  N.  Y.  179, 
47  L>.  E.  A.  725,  59  N.  E.  489,  afl'g 
39  App.  Div.  151,  57  N.  Y.  Supp.  187, 
25  Misc.  551,  55  N.  Y.  Supp.  1108. 

Pennsylvania.  Bates  v.  Day,  198 
Pa.  513,  82  Am.  St.  Eep.  811,  48  Atl. 
407. 

Rhode  Island.  Miller  v.  Smith,  26 
E.  L  146,  66  L.  E.  A.  473,  106  Am.  St. 
Eep.  699,  58  Atl.  634. 

Wisconsin.  '  Eau  Claire  Nat.  Bank 
V.  Benson,  106  Wis.  624,  82  N.  W.  604; 
Finney  y.  Guy,  106  Wis.  256,  49  L.  E. 
A.  486,  82  N.  W.  595,  judgment  aflf'd 
189  U.  S.  335,  47  L.  Ed.  839. 

"Nothing    could    bevmore    unjust 


than  to  permit  a  creditor  or  a  number 
of  creditors  to  recover  from  a  foreign 
stockholder  to  the  full  limit  to  his 
liability,  when  other  stockholders  re- 
siding in  the  home  state  were  only 
required  to  contribute  a  less  propor- 
tion of  the  value  of  their  stock." 
Miller  v.  Smith,  26  E.  L  146,  66  L.  E. 
A.  473,  106  Am.  St.  Eep.  699,  58  Atl. 
634. 

87  Abbott  V.  Goodall,  100  Me.  231, 
60  Atl.  1030;  New  Haven  Horse  Nail 
Go.  V.  Linden  Spring  Co.,  142  Mass. 
349,  7  N.  E.  773;  Howarth  v.  Angle, 
162  N.  Y.  179,  47  L.  E.  A.  725,  59 
N.  E.  489,  aff'g  39  N.  Y.  App.  Div. 
151,  57  N.  Y.  Supp.  187,  25  N.  Y.'Mise. 
551,  55  N.  Y.  Supp.  1108;  Eau  Claire 
Nat.  Bank  v.  Benson,  106- Wis.  624, 
82  N.  W.  604;  Finney  v.  Guy,  106  Wis. 
256,  49  L.  E.  A.  486,  82  N.  W.  505, 
judgment  aff 'd  189  TJ.  S.  335,  47  L.  Ed. 
839.  See  also  Childs  v.  Cleaves,  95 
Me.  498,  50  Atl.  714;  Hutehins  v.  New 
England  Goal  Min.  Co.,  4  Allen 
(Mass.)  580. 

88  See   §4249,  infra. 

89  In  the  following  d-eeisions  the 
right  to  enforce  this  liability  jn  other 
states  ha^  been  recognized  and  up- 
held:- 

XTnJtefl  States.    Whitman  v.  Oxford 

Nat.  Bank,  176  U.S.  559,  44  L.  Ed. 

.587,  ;aff?g  §3  Fed.  288,"  76  Fed.  697; 
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upon  stockholders,  and  the  liability  imposed  upon  stockholders  in 


Martin  v.  Wilson,  120  Fed.  202;  Fidel- 
ity Insurance,  Trust  &  Safe-Deposit 
Co.  V.  Mechanics'  Sav.  Bank,  97  Fed. 
297;  Western  Nat.  Bank  v.  Eeckless, 
96  Fed.  70;  Kiaseberth  v.  Preseott,  91 
Fed.  611;  Brown  v.  Trail,  89  Fed.  641; 
Dexter  v.  Edmands,  89  Fed.  467; 
American  Freehold  Land-Mortgage 
Co.  V.  Woodworth,  82  Fed.  269,  79  Fed. 
951;  MoViokar  v.  Jones,  70  Fed.  754; 
Rhodes  V.  United  .States  Nat.  Bank, 
66  Fed.  512;  Bank  of  North  America 
V.  Bindge,  57  Fed.  279. 

California.  Ferguson  v.  German, 
116  Gal.  169,  37  L.  E.  A.  622,  47  Pae. 
1023. 

Delaware.  Love  v.  Pusey  &  Jones 
Co.,  3  Pennew.  577,  52  Atl.  542. 

Dlinois.  Bell  v.  FarweU,  176  111. 
489,  42  L.  E.  A.  804,  68  Am.  St.  Eep. 
194,  52  N.  E.  346. 

Massachusetts.  Broadway  Nat.  Bank 
V.  Baker,  176  Mass.  294,  57  N.  E.  603; 
Hancock  Nat.  Bank  v.  Ellis,  172  Mass. 
39,  42  L.  R.  A.  396,  70  Am.  St.  Eep. 
232,  51  N.  E.  207;  Id.,  166  Mass.  414, 
55  Am.  St.  Eep.  414,  44  N.  E.  349. 
Compare  Coffing  v.  Dodge,  167  Mass. 
231,  45  N.  E.  928. 

Michigan.  Western  Nat.  Bank  of 
New  York  v.  Lawrence,  117  Mich.  669, 
76  N.  W.  105. 

Missouri.  Guerney  v.  Moore,  131 
Mo.  650,  32  S.  W.  1132;  Bagley  v. 
Tyler,  43  Mo.  App.  195. 

Ohio.  Blair  v.  Newbegin,  65  Ohio 
St.  42S,  58  L.  R.  A.  644,  62  N.  E. 
1040;  Kulp  V.  Fleming,  65  Ohio  St. 
321,  87  Am.  St.  Eep.  611,  62  N.  B.  334. 

Pennsylvania.  Ball  v.  Anderson,  196 
Pa.  St.  86,  79  Am.  St.  Eep.  693,  46 
Atl.  366. 

On  the  other  hand,  the  right  to  en- 
force it  was  denied  for  various  reasons 
in  Crippen  v.  Laighton,  69  N.  H.  540, 
46  L.  E.  A.  467,  76  Am.  St.  Eep.  192, 
44  Atl.  538;  Marshall  v.  Sherman,  148 
N.  Y.  9,  34  L.  B.  A.  757,  51  Am.  St. 


Eep.  654,  42  N.  E.  419,  rev'g  84  Hun 
186,  32  N.  Y.  Supp.  193. 

As  was  pointed  out  in  Hancock  Nat. 
Bank  v.  Ellis,  172  Mass.  39,  45,  42 
L.  B.  A.  396,  70  Am.  St.  Eep.  232,  237, 
51  N.  E.  207,  the  case  of  Marshall  v. 
Sherman,  supra,  and  the  case  of  Bank 
of  North  America  v.  Bindge,  154  Mass. 
203,  13  L.  E.  A.  56,  26  Am.  St.  Eep. 
240,  27  N.  E.  1015,  arose  on  demurrer, 
and  were  therefore  decided  solely  on 
the  averments  in  the  compdaint  and 
declaration,  respectively. 

It  is  also  to  be  noted  that,  in  the 
case  of  Marshall  v.  Sherman,  supra, 
the  New  York  court  was  apparently 
very  much  influenced  by  the  Massa,- 
chusetts  oases  cited  and  r.eferred  to  in 
the  opinion,  and  that  the  later  Mas- 
sachusetts case,  of  Hancock  Nat.  Bank 
v.  Ellis,  supra, ,  distinguished  those 
caseiB,  and  decided  that  the  liability 
should  be  enforced. 

In  Tuttle  V.  National  Bank  of  Ee- 
public  of  St.  Louis,  161  111.  497,  34 
L.  E.  A.  750,  44  N.  E.  984,  rev'g  48 
111.  App.  481,  the  court  held  that  the 
liability  imposed  by  the  Kansas 
statute  could  not  be  enforced  in  Illi- 
nois, but  that  was  because  of  defec- 
tive pleading.  The  contrary  was  held 
in  a  later  case,  in  which  the  pleadings 
properly  showed  the  statute  of  Kan- 
sas, and  the  construction  put  upon  it 
by  the  Kansas  courts.  Bell  v.  Far- 
well,  176  111.  489,  42  L.  E.  A.  804,  68 
Am.  St.  Rep.  194,  52  N.  E.  346.  This 
case,  of  course,  in  effect  overrules 
Fowler  v.  Lamson,  146  111.  472,  37 
Aip.  St.  Eep.  163,  34  N.  K  932,  writ 
of  error  dismissed  164  XT.  S.  352,  41 
L.  Ed.  424,  in  so  far  as  it  conflicts. 

In  Cushing  v.  Perot,  175  Pa.  St.  66, 
34  L.  E.  A.  737,  52  Am.  St.  Eep.  835,  34; 
Atl.  447,  it  was  held  that  a  creditor 
of  a  Kansas  corporation  could  not  sue 
a  stockholder  in  Pennsylvania  be- 
cause  a   receiver   of   the   corporatiop. 
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banks  by  the  laws  of  Colorado.'"    In  New  Jersey  the  matter  is  regu- 
lated by  statute.'^ 


"had  been  appointed  in  Kansas.  It  was 
assumed  that  the  right  to  enforce  the 
liability  was  in  the  receiver,  contrary 
to  the  general  rule  that  the  liability 
is  imposed  upon  stockholders  for  the 
sole  bgnefit  of  the  creditors,  and  not 
as  part  of  the  assets  of  the  corpora- 
tion, and  that  the  liability,  therefore, 
cannot  be  enforced,  either  by  the  cor- 
poration or  by  its  receiver,  unless  it 
is  so  provided.  And  see  Hancock  Nat. 
Bank  v.  Ellis,  166  Mass.  414,  55  Am. 
St.  Eep.  414,  44  N.  E.  349;  Id.,  172 
Mass.  39,  42  L.  B.  A.  396,  70  Am.  St. 
Eep.  232,  51  N.  E.  207,  which  is  di- 
rectly contrary  to  the  Pennsylvania 
case.  In  a  later  Pennsylvania  case, 
—Ball  v.  Anderson,  196  Pa.  St.  86,  79 
Am.  St.  Eep.  693,  46  Atl.  366,— the 
earlier  case  of  Gushing  v.  Perot,  siipra, 
was  overruled,  because  of  a  Kansas 
decision  construing  the  statute,  and 
the  liability  imposed  by  the  statute 
was  enforced  in  an  action  by  a 
creditor; 

In  Beed  v.  Burg,  2  Neb.  TJnofE.  117, 
96  N.  W.  414,  the  court  refused  to  per- 
mit a  judgment  creditor  of  a  Kansas 
corporation  to  recover  against  a  Ne- 
braska stockholder  on  the  ground  that 
his  petition  failed  to  show  the  juris- 
diction of  the  Kansas  court  rendering 
the  judgment. 

In  Whitman  v.  Oxford  Nat.  Bank, 
176  U.  S.  559,  44  L.  Ed.  587,  afE'g  83 
Ted.  288,  76  Fed.  697,  it  was  held  that 
the  liability  was  contractual  in  its 
nature,  and  that  a  creditor,  after  the 
recovery  of  a  judgment  against  a 
Kansas  corporation  in  the  courts  of 
Kansas,  and  the  return  of  an  execu- 
tion unsatisfied,  could  maintain  an 
action  in  SiUy  court  of  competent  juris- 
diction, including  a  federal  court  sit- 
ting in  another  state,  against  a  stock- 
holder of  the  corporation  to  recover 
in    satisfaction    of   his    judgment    an 


amount  not  exceeding  the  par  value 
of  the  defendant's  stock.  This  hold- 
ing was  followed  in  Hancock  Nat. 
Bank  v.  Parnum,  176  U.  S.  640,  44  L. 
Ed.  619,  rev'g  20  E.  I.  466,  40  Atl. 
341,  where  it  was  held  that  a  creditor 
might  maintain  such  an  action  in  the  - 
state  courts  of  another  state.  And  it 
was  also  followed  in  Whitman  v.  Citi- 
zens' Bank  of  Reading,  110  Ped.  503, 
certiorari  denied  183  U.  S.  695,  46  L. 
Ed.  394  (mem.  dec,). 

90  Compare  Miller  v.  Connor,  177 
Mo.  App.  630,  160  S.  W.  582,  where 
the  liability  was  enforced,  with  the 
following  cases  where  the  court  re-, 
fused  to  enforce  it.  Miller  v.  Lane, 
160  Cal.  90,  116  Pae.  58;  Miller  v. 
Spaulding,  107  Me.  264,  78  Atl.  358; 
Abbott  V.  GoodaU,  100  Me.  231,  60 
Atl.  1030;  Clark  v.  Knowles,  187 
Mass.  35,  105  Am.  St.  Eep.  376,  2 
Ann.  Gas.  26,  72  N.  E.  352;  Bates  v. 
Day,  198  Pa.  513,  82  Am.  St.  Eep.  811, 
48  Atl.  407;  Miller  v.  Smith,  26  E.  I. 
146,  66  L.  E.  A.  473,  106  Am.  St.  Eep. 
699,  56  Atl.  634. 

In  Miller  v.  Willett,  71  N.  J.  Eq. 
741,  62  Atl.  178,  afC'g  judgment  70  N. 
J.  Eq.  396,  65  Atl.  981,  it  was  held 
that  a  New  Jersey  court  of  equity 
would  not  entertain  a  bill  by  several 
creditors  of  a  Colorado  bank  to  en- 
force- the  liability  of  several  of  its 
stockholders  on  the  sole  ground  of 
preventing  a  multiplicity  of  actions 
at  law.  The  bill  in  this  case  did  not 
contemplate  a  collection  from  each 
defendant  of  the  proportionate  part  of 
the  bank's  indebtedness  which  he 
ought  to  pay.' 

91  New  Jersey  Act  of  March  30, 
1897  (Laws  1897,  p.  124) ;  2-  Eev.  St. 
1910,  p.  1656,  .§§94a,  94b,  provides 
(§  1)  -  that  no  action  or  proceeding- 
shall  be  maintained  is  any  court  of 
that  state  against  any  stockholder  of 
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It  has  been  held  that  a  creditor  of  a  corporation  may  maintain  a 
bill  in  equity,  in  another  state  than  that  by  which  the  corporation 
was  created,  against  the  officers  of  the  corporation,  for  discovery  of, 
the  names  of  the  stockholders  and  of  the  number  of  shares  held  by 
each,  for  the  purpose  of  enforcing  the  liability  of  the  stockholders  by 
a  suit  in  the  state  by  which  the  corporation  was  created,  where  the 
officers  of  the  corporation  reside  and  the  books  of  the  corporation  are 
kept  in  the  state  in  which  the  bill  for  discovery  is  brought,  •  even 
though  the  liability  of  the  stockholders  could  not  be  enforced  there.*^ 


any  domestic  corporation  for  the  pur- 
pose of  enforcing  any  statutory  per- 
sonal liability  sreated  or  arising  under 
the  statutes  or  laws  of  any  other  state 
or  foreign  country,  and  that  "no  ac- 
tion or  proceeding  shall  be  maintained 
in  any  court  of  law  of  this  state 
against  any  stockholder,  officer  or  di- 
rector of  any  domestic  or  foreign  cor- 
poration by  or  on  behalf  of  any  cred- 
itor of  such  corporation  to  enforce  any 
statutory  personal  liability  of  such 
stockholder,  officer  or  director  for  or 
upon  any  debt,  default  or  obligation 
of  such  corporation,  whether  such  stat- 
utory personal  liability  be  deemed 
penal  or  contractual,  if  such  statutory 
personal  liability  be  created  by  or 
arise  from  the  statutes  or  laws  of  any 
other  state  or  foreign  country,  and  no 
pending  or  future  action  or  proceed- 
ing to  enforce  any  such  statutory  per- 
sonal liability  shall  be  maintained  in 
any  court  of  this  state  other  than  in 
the  nature  of  an  equitable  accounting 
for  the  proportionate  benefit  of  all 
parties  interested,  to  which  such  cor- 
poration and  its  legal  representatives, 
if  any,  and  all  of  its  creditors  and  all 
of  its  stockholders  shall  be  necessary- 
parties.  ' '  Western  Nat.  Bank  of  New 
York  V.  Eeckless,  96  Fed.  70. 

In  Johnson  v.  Tennessee  Oil,  etc., 
Co.,  74  N".  J.  Eq.  32,  69  Atl.  788,  it  was 
held  that  the  liability  of  New  Jersey 
stockholders  in  an  Arizoaa  corporation 
to  creditors  in  respect  to  the  amount 
unpaid  on  stock  issued   as  full  paid, 


and  nonassessable  depended  upon  the 
laws  of  Arizona,  subject  to  the  pro- 
visions of  this  act  as  to  parties  and 
procedure. 

In  Miller  v.  Willett,  70  N.  J.  Eq. 
396,  62  Atl.  178,  aff'd  71  N.  J.  Eq. 
741,  65  Atl.  981,  the  court  declined  to 
pass  upon  questions  raised  as  to  the 
constitutionality,  operation  and  effect 
of  this  provision,  holding  that  the  bill 
was  demurrable  on  other  grounds. 

In  Western  Nat.  Bank  of  New  York 
V.  Eeckless,  96  Ted.  70,  it  was  held 
that  a  creditor  of  a  Kansas  corpora- 
tion, who  was  given,  by  its  laws,  a 
personal  right  of  action  against  any 
one  of  its  stockholders  for  the  collec- 
tion of  his  debt  in  the  event  of  the 
insolvency  of  the  corporation,  had, 
prior  to  the  passage  of  this  .act,  not 
merely  as  a  matter  tDf  comity,  but 
under  the  general  principles  of  juris- 
prudence, a  remedy  for  the  enforce- 
ment of  his  contract  in  the  law  courts 
of  New  Jersey,  of  which  remedy  the 
act  deprived  him,  and  that,  as  to  con- 
tracts made  prior  to  its  passage,  .the 
act  was  in  violation  of  .the  .provision 
of  -  the  New  Jersey  Constitution  that 
"the  legislature  shall  not  pass  any 
*  *  *  law  impairing  the  obligation 
of  contracts,  or  depriving  a  party  of 
any  remedy  for  enforcing  a  contract 
which  existed  when  the  contract  was 
made. ' ' 

92  Post  v.  Toledo,  C.  &  St.  L.  E. 
Co.,  144  Mass.  341,  58  Am.  Eep.  86, 
lnil,N.  E.  540. 
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§  4249.  —  Where  a.  special  remedy  is  prescribed  by  the  statute. 

When  the  statute  imposing  liability  upon  stockholders  for  corporate 
debts  prescribes  a  special  and  local  remedy  for  enforcing  the  same, 
the  remedy  cannot  be  applied  in  other  states,  for  statutes  providing 
special  remedies  can  have  no  operation  beyond  the  limits  of  the  state 
tnacting  them.  And  since  a  special  remedy  prescribed  by  such  a 
statute  is  exclusive,*'  it  follows  that  the  liability  imposed  by  such  a 
statute  cannot  be  enforced  against  stockholders  in  other  states.**    So 


As  to  the  right  to  maintain  such  a 
bill  generally,  see  §  4220,  supra. 

93  See   §4217,  supra. 

91  United  States.  Middletown  Nat. 
Bank  v.  Toledo,  A.  A.  &  N.  m".  E.  Co., 
197  U.  S.  394,  49  L.  Ed.  803,  127  Fed. 
85,  113  Fed.  587;  Finney  v.  Guy,  189 
U.  S.  335,  47  L.  Ed.  839,  afE'g  106  Wis. 
256,  49  L.  E.  A.  486,  82  N.  W.  595; 
Fourth  Nat.  Bank  of  New  York  v. 
Francklyn,  120  U.  S.  747,  30  L.  Ed. 
825. 

California.  Miller  v.  Lane,  160  Cal. 
-80,  116  Pac.  58;  Eussell  v.  Pacific  Ey. 
Co.,  113  Cal.  258,  34  L.  E.  A.  747,  45 
Pac.  323. 

lUinois.  Tuttle  v.  National  Bank  of 
Eepublie  of  St.  Louis,  161  111.  497,  34 
L.  E.  A.  750,  44  N.  E.  984,  rev'g  48 
111.  App.  481;  Fowler  v.  Lamson,  146 
111.  472,  37  Am.  St.  Eep.  163,  34  N.  E. 
932,  writ  of  error  dismissed  164  U.  S. 
252,  41  L.  Ed.  424;  Smith  v.  Kastor, 
195  111.  App.  458. 

Maine.  Pulsifer  v.  Greene,  96  Me. 
438,  52  Atl.  921;  Drinkwater  v.  Port- 
land Marine  Ey.  Co.,  18  Me.  35. 

Massachusetts.  Miller  v.  Aldrich, 
202  Mass.  109,  132  Am.  St.  Eep.  480, 
88  N.  B.  441;  Howarth  v.  Lombard, 
175  Mass.  570,  49  L.  E.  A.  301,  56  N. 
E.  888;  Bank  of  North  America  v. 
Eiudge,  154  Mass.  203,  13  L.  E.  A.  56, 
26  Am.  St.  Eep.  240,  27  N.  E.  1015; 
Erickson  v.  Nesmith,  4  Allen  233.  See 
also  American  Spirits  Mfg.  Co.  v. 
Eldridge,  209  Mass.  590,  95  N.  B.  942. 

Missouri.  PfafE  v.  Gruen,  92  Mo. 
App.  560,-69  S.  W.  405. 

New  Hampshiie.    Crippen  v.  Laigh- 


ton,  69  N.  H.  540,  46  L.  E.  A.  467, 
76  Am.  St.  Eep.  192,  44  Atl.  538;  Eice 
V.  Merrimack  Hosiery  Co.,  56  N.  H. 
114. 

New  York.  Shipman  v.  Treadwell, 
200  N.  Y.  472,  93  N.  E.  1104,  afE'g  134 
App.  Div.  991,  119  N.  Y.  Supp.  1144; 
Howarth  v.  Angle,  162  N.  Y.  179,  47 
L.  E.  A.  725,  59  N.  E.  489,  afE'g  39 
App.  Div.  151,  57  N.  Y.  Supp.  187,  25 
Misc.  551,  55  N.  Y.  Supp.  1108;  Stod- 
dard V.  Lum,  159  N.  Y.  265,  45  L.  E. 
A.  551,  70  Am.  St.  Eep.  541,  53  N.  B. 
1108,  rev'g  32  App.  Div.  565,  53  N.  Y. 
Supp.  607;  Marshall  v.  Sherman,  148 
N.  Y.  9,  51  Am.  St.  Eep.  654,  34  L. 
E.  A.  757,  42  N.  B.  419,  rev  '.g  84  Hun 
186,  32  N.  Y.  Supp.  193;  Jessup  v. 
Carnegie,  80  N.  Y.  441,  36  Am.  Eep. 
643;  Lowry  v.  Inman,  46  N.  Y.  119; 
Cleveland,  L.  &  W.  E.  Co.  v.  Kent, 
87  Hun  329,  34  N.  Y.  Supp.  427; 
Barnes  v.  Wheaton,  80  Hun  8/  29  N.  Y. 
Supp.  830;  Coulter  Dry  Goods  Co.  v. 
Eosenbaum,  74  Misc.  579,  134  N.  Y. 
Supp.  487. 

Oregon.  See  Aldrich  v.  Anchor  Coal 
&  Development  Co.,  24  Ore.  32,  41 
Am.  St.  Eep.  831,  32  Pac.  756. 

Pennsylvania.  Bates  v.  •  Day,  198 
Pa.  513,  82  Am.  St.  Eep.  811,  48  Atl. 
407. 

Rhode  Island.  Hancock  Nat.  Bank 
V.  Farnum,  20  E.  I.  466,  40  Atl.  341. 

Vermont.     Murtey  v.  Allen,  71  Vt. 
377,    76   Am.   St.   Eep.    779,   45    Atl. 
752. 
J     West  Virginia.     Nimick  v.  Mingo 
Iron  Works  Co.,  25  W.  Va.  184. 

Wisconsin.     Bau  Claire  Nat.  Bank 
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the  liability  cannot  be  enforced  at  all  in  another  state  when  the  only 
remedy  prescribed  by  the  statute  creating  it  is  by  an  execution  against 
stockholders  on  a  judgment  against  the  corporation,**  or  by  an  action 
against  the  corporation  and  a  stockholder  jointly,'*  or  by  a  suit  in 
equity  within  the  state,  by  or  in  behalf  of  all  the  creditors  and  against 
all'  of  the  stockholders  within  the  jurisdiction  of  the  court.®''  It  has 
been  held,  however,  that  the  remedy  referred  to  in  this  rule  is  the 
remedy  against  the  stockholder  who  is  a  nonresident  of  the  state 
which  is  the  domicile  of  the  corporation,  for  otherwise  no  proceeding 
could  be  instituted  against  stockholders  residing  in  that  state  without 
cutting  off  any  right  of  action  against  those  residing  elsewhere.'* 


V.  Benson,  106  Wis.  624,  82  N.  W.  604; 
May  V.  Black,  77  V^is.  101,  45  N.  W. 
949. 

Wyoming.  McLaughlin  v.  O'Neill, 
7  Wyo.  187,  51  Pac.  243. 

It  jmust  appear  that  the  statutes  of 
the  state  where  the  corporation  was 
formed,  as  construed  by  its  courts, 
have  provided  a  remedy  for  the  en- 
forcement of  the  liability  which  ca,n 
be  made,  available  outside  of  that 
state.  Miller  v.  Aldrich,  202  Mass. 
109,  132  Am.  St.  Eep.  480,  88  N.  E. 
441. 

' '  Statutes  do  not  extend,  ex  proprio 
vigore,  beyond  the  boundaries  of  the 
state  in  which  they  are  enacted. 
*  *  *  If  they  furnish  merely  a 
local  remedy  for  the  invasion  of  a 
recognized  right  which  is  protected 
elsewhere  in  other  ways,  they  cannot 
be  given  effect  in  another  jurisdic- 
tion." Howart'h  v.  Lombard,  175 
Mass.  570,  49  L.  E.  A.  301,  56  N.  .,E. 
888. 

The  reason  for  this  rule  is  not  be- 
cause the  liability  is  not  recognized 
as  valid  and  binding  elsewhere,  "but 
because  the  forum  where  it  is  sought 
to  be  enforced  is  incapable  of  admin- 
istering the  peculiar  remedy  provided 
for  its  enforcement. ' '  Aldrich  v.  An- 
chor Coal  &  Development  Co.,  24  Ore. 
32,  41' Am.  St.  Rep.  831,  32  Pac.  756, 

A  single  California  creditor  cannot 
maintain  an  action  in  New  York  to 


enforce  the  liability  of  a  stockholder 
of  an  Arizona  corporation  authorized 
to  do  business  in  California,  regardless 
of  whether  its  domicile  is  deemed  to 
be  in  California  or  New  York.  Coulter 
Dry  Goods  Co.  v.  Eosenbaum,  74  N.  Y. 
Misc.  579,  134  N.  Y.  Supp.  487,  follow- 
ing Knickerbocker  Trust  Co.  v.  Iselin, 
.  185  N.  Y.  54,  113  Am.  St.  Bep.  863, 
77  N.  E.  877;  Marshall  v.  Sherman, 
148  N.  Y.  9,  34  L.  E.  A.  757,  51  Am. 
St.  Eep.  654,  42  N.  E.  419. 

96  Pulsif  er  v.  Greene,  96  Me.  438,  52 
Atl.  921;  Lowry  v.  Inman,  46  N.  Y. 
119. 

96  May  V.  Black,  77  Wis.  101,  45  N. 
W.,-949. 

*^here  the  statute  provides  for  en- 
forcing the  liability  in  an  action 
against  the  corporation  by  a  proceed- 
ing in  the  nature  of  an  equitable  gar- 
nishment. Eussell  V.  Pacific  Ey.  Co., 
113  Cal.  258,  34  L.  E.  A.  747,  45  Pac. 
323. 

97  Finney  v.  Guy,  189  U.  S.  335,  47 
L.  Ed.  839,  aff'g  106  Wis.  256,  49  L. 
E.  A.  486,  82  N.  W.  595;  Erickson 
V.  Nesmith,  4  Allen  (Mass.)  233; 
Cleveland,  L.  &  W.  E.  Co.  v.  Kent, 
87  Hun  (N.  Y.)  329,  34  N.  Y.  Supp. 
427;  Eau  Claire  Nat.  Bank  v.  Benson, 
106  Wis.  624,  82  N.  W.  604. 

As  to  whether  the  remedy  is  by  an 
action  at  law  or  a  suit  in  equity,  see 
§  4218,  supra. 

98Shipman  v.  Treadwell,  200  N.  Y. 
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§4250.  — Method  of  enforcing  liability  in  other  states.    As  a 

general  rule  the  form  of  the  remedy  and  the  mode  of  procedure  and 
practice  to  be  adopted  in  enforcing  the  individual  liability  of  stoek- 
hdders  are  governed  by  the  law  of  the  f  orum.^®    That  law  will  govern 


472,  93  N.  E.  1104,  aff'g  134  N.  Y. 
App.  Div.  991,  119  N.  Y.  Supp.  1144. 

99  First  Nat.  Bank  of  Deadwood  v. 
Giistin  Minerva  Oonaol.  Min.  Co.,  42 
Minn.  327,  6  L.  E.  A.  676,  18  Am.  St. 
Eep.  510,  44  N.  W.  198;  Johnson  v. 
Tennessee  Oil,  etc.,  Co.,  74  N.  J.  Eq. 
.  33,  69  Atl.  788;  Blair  v.  Newbegin, 
65  Ohio  St.  425,  58  L.  E.  A.  644,  62 
N.  E.  i040;  Murtey  v..  Allen,  71  Vt. 
377,  76  Am.  St.  Eep.  779,  45  Atl.  752. 

The  mode  of  procedure  and  practice 
in  giving  the  remedies  provided  by 
the  statute  of  the  corporation's  domi- 
cile depends  upon  the  law  of  the 
forum.  Clark  v.  Knowles,,187  Mass. 
35,  105  Am.  St.  Eep.  376,  2  Ann.  Cas. 
26,  72  N.  E.  352. 

"The  form  of  the  remedy,  and  the 
mode  of  proceeding,  are  regulated  by 
the  laws  of  the  piace  where  the  action 
is  instituted."  Murtey  v.  Allen,  71 
Vt.  377,  76  Am.  St.  Eep.  779,  45  Atl. 
752. 

"The  remedy  does  not  enter  into 
the  contract  itself;  and  for  this  reason 
the  individual  liability  of  shareholders 
can  only  be  enforced  by  the  remedies 
provided  by  the  law  of  the  forum." 
First  Nat.  Bank  of  Deadwood  v.  Gus- 
tin  Minerva  Consol.  Min.  Co.,  42  JMinn. 
327,  6  L.  E.  A.  676,  18  Am.  St.  Eep. 
510,  44  N.  W.  198. 

"There  can  be  no  vested  right  in 
the  form  of  the  remedy.  *  *  * 
When  a  stockholder  subscribes  to  the 
capital  stock  of  a  corporation,  he 
thereby  assumes  a  contractual  obliga- 
tion, with  the  incident  that  the  cred- 
itor may  pursue  him  in  any  jurisdic- 
tion where  service  may  be  had  upon 
him,  and  thus  necessarily  consents  to 
the  maintenance  of  such  form  of  ac- 
tion  as   the  law  where   the   enforce-  . 

74 


ment  is  sought  may  permit."  Blair 
V.  Newbegin,  65  Ohio  St.  435,  58  1.. 
B.  A.  644,  62  N.  E.  1040. 

General  provisions  of  the  statutes 
of  the  state  of  the  corporation 's  domi- 
cile establishing  a  purely  local  method 
of  procedure  and  practice,  and  which 
are  not  a  part  of  the  statute  creating 
the  liability,  can  have  no  extraterri- 
torial force.  This  was  held  to  be  true 
of  a  provision  of  the  Colorado  statute 
that  when  the  question  is  one  of  a 
common  or  general  interest  of  many 
persons,  or  when  the  parties  are  nu- 
merous and  it  is  impractical  to  bring 
them  all  before  the  court,  one  or  more 
may  sue  the  defendant  for  the  benefit 
of  all,  and  it  was  therefore  held  that- 
certain  creditors  of  a  Colorado  cor- 
poration, could  not,  by  virtue  of  it, 
maintain  an  action  at  law  in  Maine, 
in  behalf  of  themselves  and  all  others 
similarly  situated,  to  enforce  the  lia- 
bility of  a  stockholder  residing  in  that 
state.  Miller  v.  Spaulding,  107  Me. 
264,   78   Atl.  358. 

In  Clark  v.  Know'les,  187  Mass.  35, 
105  Am.  St.  Eep.  376,  2  Ann.  Cas.  26, 
72  N.  E.  352,  the  court  held  that  the 
liability  of  stockholders  in  a  Colorado 
corporation,  upon  a  claim  not  reduced 
to  judgment,  couM  not  be  enforced 
by  a  suit  in  equity  in  Massachusetts 
against  stockholders  residing  in  that 
state,  on  the  ground  that  all  the  stock- 
holders and  the  corporation,  or  its  as- 
signee, were  necessary  parties  to  such 
a  suit.  The  court  held  that  it  was 
not  bound  by  a  holding  of  the  Colo- 
rado court  that  such  a  suit  could  be 
maintained  without  making  the  cor- 
poration or  its  assignee,  and  all  of  its 
stockholders  parties,  even  if  it  had 
so  decided,  and  that  it  could  not  give 
75 
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the  course  of  procedure,  for  example,  where  the  statute  creating  the 
liability  provides  no  method  for  its  enforcement,^  and  under  such  cir- 
cumstances it  may  be  enforced  by  any  legal  procedure  appropriate 
under  the  laws  of  the  state  where  the  action  is  brought.^  Where,  how- 
ever, the  statute  creating  the  liability  prescribes  a  special  remedy 
for  enforcing  it,  that  remedy  is  exclusive,  not  only  in  the  state  of 
the  corporation's  domicile,^  but  also  when  it  is  sought  to  enforce  the 
liability  against  nonresident  stockholders  in  the  courts  of  another 
state,*  or  in  a  federal  court  sitting  in  another  state.^  And  it  follows, 
effect  to  the    Colorado   statute   if  it      825;    Leyner    Engineering    Works    v. 


called  for  remedies  which,  according 
to  the  Massachusetts  rules  of  practice, 
could  not  be  given,  for  want  of  juris- 
diction of  the  necessary  parties. 

Compare  Miller  v.  Connor,  177  Mo. 
App.  630,  160  S.  "W.  582,  where  cred- 
itors of  a  Colorado  bank,  who  had 
been  appointed  by  a  court  of  that 
state  to  enforce  the  liability  of  its 
stockholders  for  the  benefit  of  them- 
selves and  all  other  creditors,  were 
permitted  ,to  maintain  a  suit  for  that 
purpose  in  Missouri. 

1  Miller  v.  Lane,  160  Cal.  90,  116 
Pac.  58;  Eussell  v.  Pacific  Ey.  Co., 
'  113  Cal.  258,  261,  34  L.  E.  A.  747,  45 
Pae.  323,  324;  Miller  v.  Spaulding, 
107  Me.  264,  78  Atl.  358;  American 
Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass. 
590,  95  N.  E.  942. 

a  American-  Spirits  Mfg.  Co.  v. 
Eldridge,  209  Mass.  590,  95  N.  E.  942. 

Where  the  statute  creating  the  lia- 
bility does  not  prescribe  a  peculiar 
remedy  for  its  enforcement,  the  cred- 
itor is  left  "to  select  such  common- 
law  remedies  as  may  be  in  use  in  the 
jurisdiction  where  the  suit  is  brought 
to  enforce  such  liability. ' '  Aldrich 
V.  Anchor  Coal  &  Development'  Co., 
24  Ore.  32,  41  Am.  St.  Eep.  831,  32 
Pac.  756. 

3  See  §  4217,  supra. 

4  United  States.  Einney  v.  Guy, 
189  V.  S.  335,  47  L.  Ed.  839,  aff'g  106 
Wis.  266,  49  L.  E.  A.  486,  82  N.  W. 
595;  Fourth  Nat.  Bank  of  New  York 
V.  Francklyn,  120  U.  S.  747,  30  L.  Ed. 


Kempuer,  163  Fed.  605. 

Maine.  See  Miller  v.  Spaulding,, 
107  Me.  264,  78  Atl.  358;  Abbott  v. 
Goodall,  100  Me.  231,  60  Atl.  1030. 

Massachusetts.  Howarth  v.  Lom- 
bard, 175  Mass.  570,  49  L.  E.  A.  301, 
56  N.  E.  888.  See  American  Spirits 
Mfg.  Co.  v.  Eldridge,  209  Mass.  590, 
95  N.  E.  942. 

Missouri.  Pfaff  v.  Gruen,  92  Mo. 
App.  560,  69  S.  W.  405. 

New  York.  Knickerbocker  Trust 
Co.  v.  Iselin,  185  N.  Y.  54,  113  Am; 
St.  Rep.  863,  77  N.  E.  877,  rev'g  judg- 
ment 109  App.  Div.  688,  96  N.  Y. 
Supp.  588. 

Oregon.  See  Aldrich  v.  Anchor  Coal 
&  Development  Co.,  24  Ore.  32,  41 
Am.  St.  Eep.  831,  32  Pac.  756. 

Wisconsin.  Eau  Claire  Nat.  Bank  v. 
Benson,  106  Wis.  624,  82  N.  W.  604. 

"If  the  right,  by  the  terms  of  the 
statute  creating  it,  is  to  be  enforced 
by  prescribed  proceedings  within  the 
state,  the  right  is  liiiiited  by  the  stat- 
ute, and  can  only  be  enforced  in  ac- 
cordance with  the  statute."  Howarth 
v.  Lombard,  175  Mass.  570,  49  L.  E. 
A.  301,  56  N.  E.  888. 

SMiddletown  Nat.  Bank  v.  Toledo, 
A.  A.  &  N.  M.  B.  Co.,  197  TJ.  S.  394, 
49  L.  Ed.  803,  afC'g  113  Fed.  587  (the 
Questioiis  in  this  case  were  certified  to 
the  Supreme  Court  by  the  Court  of 
Appeals  without  deciding  them.  See 
127  Fed.  85);  Hale  v.  Allinson,  188 
U.  S  56,  47  L.  Ed.  380,  affi'g  judgment 
106  Fed.  258,  102  Fed.. 790;  Evans  v. 
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as  we  have  seen,  that  where  the  remedy  prescribed  is  a  special  and 
local  one,  the  liability  cannot  be  enforced  at  all  in  other  states.®  More- 
over, any  conditions  prescribed  by  the  laws  of  the  corporation's 
domicile  as  to  the  manner  of  ascertaining  or  enforcing  the  liability, 
which  operate  as  a  limitation  upon  it  and  upon -the  right  to  enforce 
it  at  all,  must  be  complied  with  before  the  liability  can  be  enforced 
in  another  jurisdiction.''    "In  all  the  diversity  of  opinion  in  the  courts 


Nellis,  187  U.  S.  271,  47  L.  Ed.  173; 
rourth  Nat.  Bank  of  New  York.  v. 
Francklyn,  120  U.  S.  747;  30  L.  Ed. 
825;  Flash  v.  Conn,  109  U.  S.  371, 
27  L.  Ed.  966;  Patterson  v.  Lynde, 
106  TJ.  S.  519,  27  L.  Ed.  265;  Terry. v. 
Little,  101  U.  S.  216,  25  L.  Ed.  864; 
Mills  V.  Scott,  99  U.  S.  25,  25  L.  Ed. 
294. 

6  See  §  4249,  supra. 

7  Abbott  V.  Goodall,  100  Me.  231,  60 
Atl.  1030;  Brookman  v.  Merchants' 
Sav.  Bank,  31  N.  Y.  Misc.  191,  65  N. 
Y.  Supp.  54.  See  also  the  cases  cited 
in  the  following  notes. 

The  provision  of  the  Ohio  Constitu- 
tion imposing  liability  on  the  stock- 
holders of  corporations  is  not  so  far 
self -executing  that  it  may  be  enforced 
outside  of  that  state  without  comply- 
ing with  the  provisions  of  the  Ohio 
statute  as  to  the  manner  of  its  en- 
forcement. Middletown  Nat.  Bank  v. 
Toledo,  A.  A.  &  N.  M.  E.  Co.,  197 
U.  S.  394,  49  L.  Ed.  803,  aff'g  113  Fed. 
587.  (This  question  was  certified  to 
the  Supreme  Court  by  the  Court  of  Ap- 
peals without  deciding  it.  See  127 
Fed.  85.) 

In  order  that  persons  appointed  by 
a  Colorado  court  to  represent  the  cred- 
itors of  a  Colorado  corporation,  and 
to  enforce  the  statutory  liability  of 
the  stockholders  for  that  purpose,  may 
sue  in  Massachusetts  to  enforce  the 
liability  of  a  stockholder  residing  in 
that  state,  it  must  appear  that,  the 
proceedings  taken  in  Colorado  were  in 
accordance  with  the  provisions  of  the 
law  of  that  state  in  force  when  the 
defendant  became  a  stockholder.    Jdil- 


ler  V.  Aldrieh,  202  Mass.  109,  132  Am. 
St.  Eep.  480,  88  N.  E.  441. 

In  Hazlett  v.  Woodhead,  28  E.  I. 
452,  67  Atl.  736,  27  E.  I.  506,  63  Atl. 
952,  it  was  held  that  it  was  the  duty 
of  the  receiver  of  a  Nebraska  bank 
to  have  included  nonresident  stock- 
holders in  a  suit  in  equity  brought  in 
that  state  for  the  purpose  of  de- 
termining the  amount  of  the  corporate 
indebtedness  for  which  the  stock- 
holders were  liable,  and  that .  where 
it  was  not  alleged  that  stockholders 
residing  in  Ehode  Island  were  made 
parties  to  or  had  notice  of  the  Ne- 
braska suit,  the  receiver  could  not 
maintain  assumpsit  against  them  in 
Ehode  Island.  It  was  further  held 
that  the  corporation  did  ilot  represent 
the  stockholders  in  the  Nebraska  suit, 
although  it  was  made  a  party,  since 
it  was  not  a  necessary  party  under  the 
decisions  of  the  Nebraska  courts.  A 
notice  given  them  after  the  court  had 
adjudged  that  the  corporate  assets 
had  been  exhausted  and  had  given 
the  receiver  leave  to  sue  the  stock- 
holders was  held  to  be  insufficient,  as 
was  an  appearance  by  them  in  the  pro- 
ceedings in  which  the  bank  was  ad- 
judged insolvent  and  the  receiver  ap- 
pointed, since  at  that  time  no  cause 
of  action  had  accrued  against  them  as 
stockholders.  A  demurrer  to  the  dec- 
laration was  also  sustained  on  the 
ground  that  it  appeared  that  the  Ne- 
braska statute  under  which  the  action 
was  brought  was  not  enacted  until 
after  the  appointment  of  the  receiver, 
and  that  the  proceedings  for  his  ap- 
pointment were  not  brought  in  con= 
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of  the  different  states,  upon  the  question  how  far  a  liability,  imposed 
upon  stockholders  in  a  corporation  by  the  law  of  the  state  which 
creates  it,  can  be  pursued  in  a  court  held  beyond  the  limits  of  that 
state,  no  case  has  been  found,  in  which  such  a  liability  has  been  en- 
forced by  any  court,  without  a  compliance  with  the  conditions  applic- 
able to  it  under  the  legislative  acts  and  judicial  decisions  of  the  state 
which  creates  the  corporation  and  imposes  the  liability.  To  hold  that 
it  could  be  enforced  without  such  compliance  would  be  to  subject 
stockholders  residing  out  of  the  state  to  a  greater  burden  than  domestic 
stockholders. "  *  So  if  the  liability  is  secondary  and  proportionate 
only,  and  of  such  a  nature  as  to  call  for  local  proceedings  in  the  state 
of  the  corporation's  domicile  in  order  to  adjust  equities,  and  to  ascer- 
tain the  amount  required  to  be  paid  by  each  stockholder,  then  such 
proceedings  must  be  had  there  before  the  liability  can  be  enforced 
in  other  states.*     But  after  the  amount  which  each  stockholder  is 


formity  to  its  provisions,  as  alleged. 

8  Mr.  Justice  Gray,  in  Fourth  Nat. 
Bank  of  New  York  v.  Franeklyn,  120 
XJ.  S.  747,  30  L.  Ed.  825,  quoted  with 
approval  in  Middletown  Nat.  Bank 
V.  Toledo,  A.  A.  &  N.  M.  E.  Co.,  197 
U.  S.  394,  49  L.  Ed.  803,  afE'g  113  Fed. 
587  (the  questions  in  this  case  were 
certified  to  the  Supreme  Court  by  the 
Court  of  Appeals  without  deciding 
them.  See  127  Fed.  85);  Kirtley  v. 
Holmes,  107  Fed.  1,  52  L.  E.  A.  738; 
Miller  v.  Smith,  26  E.  I.  146,  66  L.  E. 
A.  473,  106  Am.  St.  Eep.  699,  58  Atl. 
634. 

DTImted.  States.  Middletown  Nat. 
Bank  v.  Toledo,  A.  A.  &  N.  M.  E. 
Co.,  197  IT.  S.  394,  49  L.  Ed.  803,  aff'g 
113  Fed.  587  (the  questions  in  this  ease 
were  certified  to  the  Supreme  Court 
by  the  Court  of  Appeals  without  de- 
riding them.  See  127  Fed.  85);  Fin- 
ney V.  Guy,  189  TJ.  S.  335,  '47  L.  Ed. 
839,  afe'g  106  "Wis.  256,  49  L.  E.  A. 
486,  82  N.  W.  595;  Evans  v.  Nellis, 
187  TJ.  S.  271,  47  L.  Ed.  173;  Goss  v. 
Carter,  156  Fed.  746,  decision  adhered 
to  on  second  appeal,  175  Fed.  1019 
(mem.  dec),  certiorari  denied  217  TJ. 
S.  605,  54  L.  Ed.  900  (mem.  dec); 
State  Nat.  Bank  of  Cleveland,  Ohio  v. 


Sayward,  91  Fed.  443,  afE'g  86  Fed. 
45.  See'  also  Elkhart  Nat.  Bank  v. 
Northwestern  Guaranty  Loan  Co.,  87 
Fed.  252,  afE'g  84  Fed.  76. 

Tllinois.  Tuttle  v.  National  Bank  of 
Eepublic  of  St.  Louis,  161  111.  497, 
34  L.  E.  A.  750,  44  N.  E.  984,  rev'g 
48  111.  App.  481.  See  also  Young  v. 
FarweU,  139  111.  326,  2^8  N.  E.  845. 

Maine.  Abbott  v.  Goodall,  100  Me. 
231,  60  Atl.  1030. 

Massachusetts.  Howarth '  v.  Lom- 
bard, 175  Mass.  570,  49  L.  E.  A.  301, 
66  N.  E.  888. 

Missouri.  See  PfafE  v.  Gruen,  92 
Mo.  App.  560,  69  S.  W.  405. 

New  York.  Knickerbocker  Trust 
Co.  V.  Iselin,  185  N.  Y.  54,  113  Am. 
St.  Eep.  863,  77  N.  E.  877,  rev'g  judg- 
ment  109  App.  Div.  688,  96  N.  Y.  Supp, 
588;  Knickerbocker  Trust  Co.  v.  Iselin, 
53  Mise.  80,  103  N.  Y.  Supp.  1108,  afE'd 
122  App.  Div.  889,  106  N.  Y.  Supp. 
1134;  Brookman  v.  Merchants'  Sav. 
Bank,  31  Mise.  191,  65  N.  Y.  Supp.  54. 

Pennsylvania.  Bates  v.  Day,  198 
Pa.  513,  82  Am.  St  Eep.  811,  48  Atl. 
407. 

.Rhode  Island.  Miller  v.  Smith,  26 
R.  L  146;  66  L.  E.  A.  473,  106  Am.  St. 
Eep.  699,  58  Atl.  634. 
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required  to  pay  to  meet  the  corporate  liabilities  has  been  ascertained 
and  decreed  in  a  suit  instituted  for  that  purpose  in  the  corporation's 
domicile,  the  same  may  be  collected  by  appropriate  proceedings  against 
nonresident  stockholders  in  the  state  where  they  residCj^"  in  which 

Wyoming.  McLaughlin  v.  O'Neill, 
7  Wyo.  215,  51  Pac.  251;  Id.,  7  Wyo. 
187,  51  Pax:.  243. 

This  is  true  although  the  facts  al- 
leged in  tihe  petition  show  that  the 
deficiency  in  the  corporate  assets  is  so 
large  that  it  will  be  necessary  to  col- 
lect  the   full  amount    of   the    Stock- 


holders '  liability  to  meet  it,  since  that 
question  is  one  of  fact  which  must  ber 
judicially  determined  before  a  stock- 
holder can  be  called  to  account.  Mc- 
Laughlin V.  O'Neill,  7  Wyo.  -215,  51 
Pae.  251;  Id.,  7  Wyo.  187,  51  Pac.  243. 

If  the  liability  "  is  of  such  a  nature 
as  to  call  for  local  proceedings  in  the 
state  where  the  corporation  is,  in  order 
to  adjust  equities,  such  proceedings 
must  be  liad,  and  it  cannot  be  made 
effiectual  without  them. ' '  Howarth  v. 
Lombard,  175  Mass.  570,  49  L.  E.  A. 
301,  56  N.  E.  888. 

"Whatever  proceedings  may  be 
proper  to  enforce  their  proportionate 
liability  upon  stockholders  in  other 
states,  such  proceedings  cannot  be 
equitably  taken  until  such  liability  has 
been  ascertained  in  the  state'  of  the 
domicile  of  the  corporation.  Noth- 
ing could  be  more  unjust,  than  to 
permit  a  creditor  or  a  number  of 
creditors  to  recover  from  a  foreign 
stockholder  to  the  full  limit  of  his  lia- 
bility, when  other  stockholders  resid- 
ing in  the  home  state  were  only  re- 
quired to  contribute  a  less  proportion 
of  the  value  of  their  stock."  Miller 
V.  Smith,  26  E.  L  146,  66  L.  E.  A.  473, 
106  Am.  St.  Eep.  699,  58  Atl.  634. 

If  the  statute  'creating  the  liability 
.  provides  for  its  enforcement  by  a  re- 
ceiver in  a  suit  against  the  corpora- 
tion and  all  resident  stockholders  in 
which  the  entire  indebtedness  of  the 
corporation'    is     ascertained     and     an 


assessment  levied  against  the  stock- 
holders for  the  amount  necessary  to 
pay  the  same,  a  receiver  who  has  not 
brought  such  a  suit  cannot  maintain 
an  action  at  law  against  a  stock- 
holder in  another  jurisdiction.  Evans 
V.  Nellis,  187  U.  S.  271,  47  L.  Ed, 
173. 

10  United  States.  Mnney  v.  Guy, 
189  U.  S.  335,  47  L.  Ed.  839,  aff'g  106 
Wis.  256,  49  L.  E.  A.  486,  82  N.  W. 
596;  Goss  v.  Carter,  156  Eed.  746,  de- 
cision adhered  to  on  second  appeal, 
175  Fed.  1019  (mem.  dec),  certiorari 
denied  217  U.  S.  6*5,  54  L.  Ed.  900 
(mem.  dec);  Kirtley  v.  Holmes,  107 
Fed.  1,  52  L.  E.  A.  738;  Hale  v. 
Harden,  95  Eed.  747.  See  also,  Elk- 
iart  Nat.  Bank  v.  Northwestern  Guar- 
anty Loan  Co.,  87  Fed.  252,  aff'g  84 
Eed.  76. 

Illinois.  Tuttle  v.  National  Bank  of 
Eepublic  of  St.  Louis,  161  111.  497,  34 
L.  E.  A.  750,  44  N.  E.  984,  rev'g  48 
III.  App.  481.  See  also  Young  v.  Ear- 
well,  139  ni.  326,  28  N.  E.  845. 

Massachusetts.  Converse  v.  Ayer, 
197  Mass.  443,  84  N.  E.  98;  Howarth 
V.  Lombard,  175  Mass.  570,  49  L.  E. 
A.  301,  56  N.  E.  888. 

Missouri.  Pfaff  v.  Gruen,  92  Mo. 
App.  560,  69  S.  W.  405. 

Wyoming.  See  McLaughlin  v. 
O'Neill,  7  Wyo.  215,  51  Pac.  251;  Id., 
7  Wyo.  187,  51  Pac.  243. 

"After  such  proceedings,  and  an 
adjustment  of  the  rights  and  liabili- 
ties of  the  corporation,  of  creditors, 
and  of  stockholders,  collection  can  be 
made  from  stockholders  wherever  they 
are'  found."  Howarth  v.  Lombard, 
175  Mass.  ^70,  49  L.  E.  A.  301,  56  N. 
E. '  8«8. 

Where  a  suit  has  been  instituted 
in    the    courts    of    the    corporation's 
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proceedings  such  decree  is  entitled  to  full  faith  and  credit,  and  will 
be  given  the  aame  effect  as  it  would  be  entitled  to  in  the  state  where 
it  was  rendered.^^  Similarly,  if  it  is  necessary  that  creditors  shall 
recover  judgment  against  the  corporation  in  the  state  of  its  creation 
before  they  can  proceed  against  the  stockholders  there,  they  must 
have  recovered  judgment  in  that  state  before  they  can  proceed  against 
stockholdera  in  other  states,^*  while  if  a  judgment  against  the  eor- 


domieile,  and  in  accordance  with  its 
laws,  in  which  all  the  stockholders 
residing  within  the  jurisdiction  have 
been  brought  before  the  court,  and  in 
which  the  amount  of  the  corporation 's 
assets  and  lia,bilities  have  been  ascer- 
tained, and  the  sum  necessary  to 
assess  the  stockholders  to  make  up  the 
deficiency  determined,  and  an  appro-  ■ 
priate  decree  entered  establishing 
these  things,  an  ancillary  proceeding 
may  be  had  in  another  state  against 
stockholders  residing  there  and  who 
could  not  be  brought  before  the  court 
in  tnie  parent  suit,  to  make  them  pay 
their  proportionate  liability  as  ascer- 
tained in  such  suit.  '  This  is  an  ex- 
ception to  the  general  rule  that  a 
new  statutory  remedy  to  enforce  a, 
new  right  will  not  be  applied  by  out- 
side courts.  Pfaff  v.  Gruen,  92  Mo. 
App.  560,  69  S.  "W.  405. 

In  Howarth  v.  Lombard,  175  Mass. 
570,  49  L.  E.  A.  301,  56  N.  E.  888, 
the  court,  in  holding  that  a  receiver 
of  a  Washington  bank  might  maintain 
an  action  in  Massachusetts  to  enforce 
the  liability  of  a  stockholder  residing 
in  the  latter  state,  oaid:  "In  the' case 
at  bar  a  receiver  of  the  Traders '  Bank 
has  been  appointed,  the  ,  amount  of 
its  assets  and  liabilities  has  been 
judicially  determined,  the  necessity 
for  an  assessment  upon  stockholders 
and  the  amount  of  the  required  assess- 
ment have  been  ascertained,  an  assess- 
ment upon  all  stockholders  has  been 
made,  and  the  receiver  who  is  to  hold 
this  fund  in  trust  for  creditors  has 
been  directed  to  collect  it.  We  see  no 
injustice  to  the  defendant  in  holding 


him  here  to  the  performance  of  the 
obligation  which  he  voluntarily  as- 
sumed in  another  state. ' ' 

In'  a  suit  in  equity  brought  by  cred- 
itors in  Missouri  to  enforce  the  lia- 
bility of  stockholders  of  an  Ohio 
corporation  as  provided  for  by  the 
statutes  of  Ohio,  the  joinder  of  all 
Missouri  stockholders  is  the  proper 
course  of  procedure.  Pfaff  v.  Gruen. 
92  Mo.  App.  560,  69  S.  W.  405. 

usee  §4252,  infra. 

12  Young  V.  Parwell,  139  HI.  326, 
28  N.  E.  845;  Patterson  v.  Lynde,  112 
111.  196;  Brookman  v.  Merchants'  Sav. 
Bank,  31  N.  Y.  Misc.  191,  65  N.  Y. 
Supp.  54. 

Where  under  the  statute  of  the  cor- 
poration's domicile  only  judgment 
creditors  can  enforce  the  liability  at 
law,  a  simple  contract  creditor  who 
has  not  recovered  judgment  against 
the  corporation  cannot  enforce  the  lia- 
bility by  an  action  at  law  in  a  federal 
court  in  another  state.  Fourth  Nat. 
Bank  of  .New  York  v.  Francklyn,  120 
XT.  S.  747,  30  L.  Ed.  825. 

If  the  statute  of  the  state  of  the 
corporation's  domicile  makes  the 
stockholder  liable  on  a  judgment 
against  the  corporation,  and  makes 
-such  judgment  at  least  presumptive 
evidence  against  him,  he  may  declare 
on  the  judgment  without  alleging  the 
original  debt,  although  an  allegation 
of  such  indebtedness  is  required  in 
cases  arising  under  the  Taw  of  the 
forum.  American  Freehold  I>and 
Mortg.  Co..  of  Loudon,  Ltd.  v.  Wood- 
worth,  79  Fed.  951. 

In  Eeedv.  Burg,  2  Neb.  Unoff.  117, 
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poration  in  the  state  of  its  creation  is  not  necessaryto  enable  a  creditor 
to  proceed  against  a  stockholder,  it  is  not  necessary  to  enable  him 
to  do  so  elsewhere.i^  And  where  it  is  expressly  or  impliedly  required 
that  the  liability  shall  be  enforced  by  a  bill  in  equity  in  which  the 
corporation  and  all  the  stockholders  are  parties,  it  cannot  be  enforced 
by  a  bill  in  equity  in  another  state  in  which  the  stockholders  in  the 
latter  state  only  are  parties  ;-**  nor  can  creditors  maintain  actions  at 


96  N.  W.  414,  the  court  refused  to 
permit  a  judgment  creditor  of  a  Kan- 
sas corporation  tp  recover  against  a 
Nebraska  stockholder  on  the  ground 
that  his  petition  failed  to  show  the 
jurisdiction  of  the  Kansas  court  ren- 
dering the  judgment. 

As  to  the  necessity  for  recovering 
such  a  judgment  generally,  see  §  4231, 
supra. 

13  Ferguson  v.  Sherman,  116  Cal. 
169,  37  L.  E.  A.  622,  47  Pac.  1023. 

As  to  the  necessity  fo»  recovering 
such  a  judgment,  see  §  4231,  supra. 

14  United  States.  Middletown  Nat. 
Bank  v.  Toledo,  A.  A.  &  N.  M.  R.  Co., 
197  U.  S.  394,  49  L.  Ed.  803,  aff'g  113 
Fed.  587  (the  questions  in  this  case 
were  certified  to  the  Supreme  Court 
by  the  Court  of  Appeals  without  de- 
ciding them.  See  127  Fed.  85) ;  State 
Nat.  Bank  of  Cleveland,  Ohio  v.  Say- 
ward,  91  Fed.  443,  aff'g  86  Fed.  45. 

Maine.  Abbott  v.  Goodall,  100  Me. 
231,  60  Atl.  1030. 

Massachusetts.  Clark  v.  Knowles, 
187  Mass.  35,  105  Am.  St.  Eep.  376, 
2  Ann.  Cas-.  26,  72  N.  E.  352;  Erick- 
son  V.  Nesmith,  4  Allen  233. 

Pennsylvania.  Bates  v.  Day,  198 
Pa.  St.  513,  82  Am.  St.  Eep.  811,  48 
Atl.  407. 

Rhode  Island.  Miller  v.  Smith,  26 
E.  I.  146,  66  L.  E.  A.  473,  106  Am. 
St.  Eep.  699,  58  Atl.  634. 

Wyoming.  McLaughlin  v.  O'Neill, 
7  Wyo.  215,  51  Pac.  251;  Id.,  7  Wyo. 
187,  51  Pac.  243. 

Where  the  liability  is  a  proportion- 
ate one  of  all  of  the  stockholders  for 
all  the  debts  of  the  corporation,  en- 


forceable by  a  suit  in  equity  for  the 
benefit  of  all  of  the  creditors  against- 
all  of  the  stockholders,  the  suit  must 
generally  be  brought  in  the  state 
where  the  corporation  is  located. 
"There  only  can  its  obligations  be 
ascertained,  its  officers  be  controlled, 
and  its  assets  be  marshalled.  There 
will  usually  be  found  most  of  its  stock- 
holders, and  only  there  can  their 
mutual  rights  and  obligations  be  ad- 
justed." Miller  v.  Smith,  26  E.  I. 
146,  66  L.  E.  A.  473,  106  Am.  St.  Eep. 
699,  58  Atl.  634. 

In  Smith  v.  Kastor,  195  111.  App. 
458,  it  was  h«ld  that  creditors  of  an 
Oklahoma  corporation  could  not  main- 
tain a  bill  in  Illinois,  on  behalf  of 
themseilves  and  all  other  creditors  ,who 
might  wish  to  join,  against  stock- 
holders residing  in  that  state,  to  en- 
force their  statutory  liability  for  the 
amount  unpaid  on  their  stock,  where 
it  was  not  alleged  that  their  liability 
was  contractual,  but  it  was  admitted 
that  it  was  statutory.  It  was  held 
that  the  corporation  and.  its  stock- 
holders were  necessary  parties  to  an 
action  brought  for  the  purpose  of  en- 
forcing such  liability,  since  it  was 
essential  that  thedr  relations  to  each 
other  and  their  liability  should  be 
established,  and  that  such  a  suit 
could  not  be  maintained  in  Illinois 
until  such"  relations  and  the  propor- 
tionate share  of  the  indebtedness  to 
be  borne  by  each  solvent  stockholder 
had  Been  ascertained  by  appropriate 
proceedings  in  the  Oklahoma  courts. 

In  Elkhart  Nat.  Bank  v.  North- 
western Guaranty ,  Loan  Co.,  87  Fed. 
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law  against  mdividual  stockholders  in  other  states.^^  On  the  other 
hsjnd,  if  the  liability  is  several  and  may  be  enforced  in  the  state  of 
the  corporation's  domicile  in  an  action  at  law  by  a  single  creditor 
against  a  single  stockholder,  it  may  be  enforced  in  that  manner  in 
another  staite,  even  though  the  remedy  for  enforcing  the  liability 
imposed  by  the  laws  of  the  latter  state  is  in  equity.^^   And  it  has  been 


252,  aff 'g  84  Ted.  76,  it  was  held  that 
creditors  of  a  Minnesota  corporation 
■could  not  maintain  a  creditors'  suit 
in  a  federal  Court  in  another  state  to 
wind  up  the  affairs  of  the  corporation 
and  enforce  the  liability  of  the  stock- 
holders, since  the  corporation  and  the 
nonresident  stockholders  were  neces- 
sary parties  to  such  a  suit. 

Compare  Miller  v.  Connor,  177  Mo. 
App.  630,  160  S.  W.  582,  where  cred- 
itors of  a  Colorado  bank,  who  had 
been  appointed  by  a  court  of  that  state 
to  enforce  the  liability  of  its  stock- 
holders, for  the  benefit  of  themselves 
and  other  creditors,  were  permitted 
to  maintain  a  suit  for  that  purpose  in 
Missouri. 

15  Cofang  V.  Dodge,  167  Mass.  231, 
45  N.  E.  928 ;  Erickson  v.  Nesmith,  15 
Gray  (Mass.)  222,  4  Allen  233,  holding 
that  a  liability  imposed  by  the  laws  of 
New  Hampshire  could  not  be  enforced 
by  an  action 'at  law  in  Massachusetts, 
wheref  the  laws  of  New  Hampshire 
specifically  provided  that  it  should  be 
enforced  by  a  bill  in  chancery  only. 

In  Knickerbocker  Trust  Co.  v.  Ise- 
lin,  185  N.  Y.  54,  113  Am.  St.  Eep. 
863,  77  N.  E.  877,  rev  'g  109  N.  Y.  App. 
Div.  688,  96  N.  Y.  Supp.  588,  it  was 
held  that  the  liability  of  a  stockholder 
in  a  Maryland  corporation  eould  not 
be  enforced  by  an  action  at  law 
brought  by  a  single  creditor  in  New 
York,  since  the  exclusive  remedy  in 
Maryland  was  by  a  bill  in  equity  in 
the  nature  of  a  creditors '  bill  brought 
in  behalf  of  all  of  the  creditors.  This 
holding  was  followed  on  a  retrial. 
Knickerbocker  Trust  Co.  v.  Iselin,  53 
N.  Y.  Misc,  80,  103  N.  Y.  Supp.  1108, 


aff'd  122  N.  T.  App.  Div.  889,  106 
K  Y.  Supp.  1134. 

In  Patterson  v.  Lynde,  106  U.  S. 
519,  27  L.  Ed.  265,  it  was  held  that 
the  proper  remedy  for  enforcing  the 
liability  to  the  extent  of  their  unpaid 
subscriptions  imposed  upon  stock- 
holders by  the  Constitution  of  Oregon 
was  in  equity,  where  the  rights  of  the 
corporation,  the  stockholders,  and  all 
the  creditors  could  be  adjusted  in  one 
suit,  and  that  a  single  creditor  could 
not  maintain  an  action  at  law  to  en- 
force  the    Hability   against    a   single 

stockholder  in  a  federal  court  in  an- 

t 

other  state.  This  holding  was  followed 
in  Patterson  v.  Lynde,  112  HI.  196. 

In  Terry  v.  Little,  101  U.  S.  216, 
25  L.  Ed.  864,  it  was  held  that  the 
proper  remedy  for  enforcing  a  lia- 
bility imposed  by  a  special  charter 
was  by  a  suit  in  equitjr  by  or  for  the 
benefit  of  aU  the  creditors,  and  that  a 
single  creditor  could  not  sue  at  law 
for  his  own  benefit  alone  in  a  federal 
court  in  another  state. 

16  United  States.  Plash  v.  Conn,  109 
U.  S.  371,  27  L.  Ed.  966;  Atlantic  Trust 
Co.  V.  Osgood,  116  Fed.  10l9;  Western 
Nat.  Bank  of  New  York  v.  Beekless, 
96  Fed.  70. 

Arkansas.  Lanigan  v.  North,  69 
Ark.  62,  63  S.  W.  62. 

Illinois.  Bell  v.  FarweM,  "176  HI. 
489,  42  L.  E.  A.  804,  68  Am;  St.  Bep. 
194,  52  N.  E.  346. 

Massachusetts.  Hancock  Nat.  Bank 
V.  Ellis,  166  Mass.  414,  55  Am.  St.  Bep. 
414,  44  N.  E.  349. 

Missouri.  Guerney  v.  Moore,  131 
Mo.  650,  32  S.  W.  1132. 
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held  that  an  action  of  debt  will  lie  to  enforce  such  a  liability,  where 
it  would  otherwise  be  a  proper  remedy,  though  the  statutes  of  the 
forum  provide  for  the  enforcement  of  the  liability  of  the  stockholders 
of  domestic  corporations  in  actions  on  the  case ;  ^'  and  also  that  a  stock- 


Ohio.  Kulp  V.  Fleming,  65  Ohio  St. 
321,  87  Am.  St.  Bep.  611,  62  N.  E. 
334. 

Oregon.  Aldrich  v.  Anchor  Coal  & 
Bevelopment  Co.,  24  Ore.  32,  41  Aan. 
St.  Eep.  831,  32  Pac.  756. 

In  Bell  V.  Farwell,  176  111.  489,  42 
L.  E.  A.  804,  68  Am.  St.  Eep.  194, 
52  N.  E.  346,  it  was  held  that  a  cred- 
itor of  a  Kansas  corporation,  who 
had  recovered  a  judgment  against  it 
on  which  an  execution  had  been  re- 
turned unsatisfied,  could  maintain  an 
action  at  law  in  Illinois  against  a 
stockholder  residing  there  to  enforce 
his  statutory  liability.  The  court  dis- 
tinguishes Tuttle  V.  National  Bank  of 
Eepublic  of  St.  Louis,  161  111.  497, 
34  L.  E.  A.  750,  44  N.  E.  984,  rev'g 
48  111.  App.  481,  on  the  ground  that 
statutes  of  Kansas  and  the  fact  that 
the  Supreme  Court  of  that  state  had 
construed  them  as  permitting  a  single 
creditor  to  sue  were  not  pleaded  in 
that  case,  while  they  were  pleaded  in 
the  case  at  bar. 

In  Covell  V.  Powler,  144  Fed.  535, 
which  was  a  suit  in  equity  in  a  federal 
court  sitting  in  Illinois  brought  by  a 
Nebraska  receiver  to  enforce  the  lia- 
bility of  a  stockholder  of  a  Nebraska 
corporation  for  the  amount  of  his  un- 
paid subscription  and  the  amount  of 
his  statutory  liability,  it  was  held  that 
a  decree  would  not  be  rendered  against 
the  defendant  for  the  whole  balance 
due  upon  his  subscription  and  the  full 
amount  of  his  statutory  liability  with 
a  provision  for  the  issuance  of  execu- 
tion thereon  from  time  to  time  as 
assessments  were  levied  by  the  Ne- 
braska court,  although  that  was  the 
method  of  procedure  adopted  by  the 
Nebraska  courts,  but  that  such  a  suit 


could  be  maintained  in  Illinois  only 
after  an  assessment  had  been  duly 
nmde  by  the  court  of  Nebraska  in  the 
original  proceedings,  or  where  such 
facts  appeared  upon  the  face  of  the 
proceedings  as  would  do  away  with  the 
necessity  for  an  assessment. 

The  liability  under  the  California 
Constitution  and  statutes  may  be  en- 
forced in  Arkansas  by  an  action  at 
law.  Lanigan  v.  North,  69  Ark.  62, 
63  S.  W.  62. 

The  liability  imposed  by  the  Soutii 
Dakota  statute  to  the  extent  of  the 
amount  unpaid  by  the  stock  may  be 
enforced  by  an  action  at  law  in 
Massachusetts  without  any  prelimi- 
nary proceedings  in  the  courts  of 
South  Dakota.  Bearse  v.  Mabie,  198 
Mass.  451,  84  N.  E.  1015. 

See  Mills  v.  Scott,  99  U.  S.  25,  25 
L.  Ed.  294,  holding  that  where  the 
highest  court  of  the  state  of  the  cor- 
poration's domicile  had  heid  that  the 
liability  could  be  enforced  in  an  ac- 
tion of  debt  brought  by  a  single  cred- 
itor against  a  single  stockholder,  suoh 
an  action  would  lie  in  a  federal  court 
in  that  state. 

As  to  whether  the  remedy  in  the 
corporation's  domicile  is  by  an  ac- 
tion at  law  or  a  suit  in  equity,  see 
§  4218,   supra. 

17  In  Love  v.  Pusey  &  Jones  Co.,  8 
Pennew.  (Del.)  577,  52  Atl.  542,  it 
was  held  that  debt  would  lie  to  en- 
force the  liability  of  a  Delaware  Etock- 
holder  in  a  Kansas  corporation,  and 
that  the  fact  that  the  action  was  not 
an  action  on  the  case  and  in  other  re- 
spects did  not  conform  to  the  Dela- 
ware statutes  was  immaterial,  since 
they  applied  only  to  domestic  cor- 
porations. 


7483 


§  4250] 


Peivate  CoftPOEATIOirS 


[Ch.56 


holder  who  is  also  a  creditor  of  the  corporation  may  set  oif  his  claim 
against  his  liability  where  he  would  be  permitted  to  do  so  under  the 
laws  of  the  domicile  of  the  corporation.^^  But  it  has  also  been  held 
that  several  stockholders  of  a  foreign  corporation  may  be  joined  in  a 
single  action  by  a  creditor  to  enforce  their  liability  where  such  joinder 
would  be  proper  under  the  laws  of  the  forum,  although  the  liability 
is  several  and  the  stockholders  can  only  be  sued  separately  under  the 
laws  of  the  corporation's  domicile.^* 

The  application  of  statutes  of  limitation  to  actions  in  other  juris- 
dictions to  enforce  the  statutory  liability  of  stockholders  has  been 
considered  in  a  previous  section.^"  ^ 

§4251.  — Pleading  and  proof.  In. an  action  in  a  state  court  to 
enforce  the  statutory  liability  of  a  stockholder  in  a  corporation  of 
another  fctate,  the  statute  of  the  other  state  must  be  pleaded  and  set 
forth  in  substance,  for  the  courts  of  a  state  do  not  take  judicial  notice 
of  the  statutes  of  other  states,^  but  presume  that  the  foreign  law  is 


18  Fidelity  Insurance,  Trust  &  Safe- 
Deposit  Co.  V.  Meehanies'  Sav.  Bank, 

97  Fed.  297,  rev'g  91  Fed.  456.  See 
also  Sargent  v.  Stetson,  181  Mass.  371, 
63  N.  E.  929;  Broadway  Nat.  Bank 
V.  Baker,  176  Mass.  294,  57  N.  B.  603; 
Ball  V.  Anderson,  196  Pa.  St.  86,  79 
Am.  St.  Eep.  693,  46  Atl.  366. 

As  to  the  right  of  set-off  generally, 
see  §  4246,  supra.  * 

19  Blair  v.  Newbegin,  65  Ohio  St. 
42'5,  58  L.  E.  A.  644,  62  N.  E.  1040. 

20  See  §4244,  supra. 

21  Massachusetts.  Hancock  Nat. 
Bank  v.  Ellis,  166  Mass.  414,  55  Am. 
St.  Eep.  414,  44  N.  E.  349;  Bank  of 
North  America  v.  Eindge,  154  Mass. 
203,  13  L.  E.  A.  56,  26  Am.  St.  Eep. 
240,  27  N.  B.  1015. 

New  Hampshire.  Eiee  v.  Merrt 
mack  Hosiery  Co.,  56  N.  H.  114. 

New  Jersey.  Salt  Lake  City  Nat. 
Bank  v.  Hendrickson,  40  N.  J.  L.  52. 

New  York.  Southworth  v.  Morgan, 
205  N.  Y.  293,  51  L.  E.  A.  (N.  S.)  56,, 

98  N.  B.  490,  rev'g  judgnlent  143  App. 
Div.  648,  128  N.  Y,  Supp.  196. 

Oregon.  Garetson  Lumber  06.  v. 
Hinson,  69  Ore.  605,  140  Pae.  633. 


VermoHt  Murtey  v.  Allen,  71  Vt. 
377,  76  Am.  St.  Eep.  779,  45  Atl.  752. 

An  averment  "pursuant  to  the 
statute,"  without  setting  forth  the 
substance  of  the  statute  is  insufScient. 
Salt  Lake  City  Nat.  Bank  v.  Hen- 
drickson, 40  N.  J.  L.  52. 

Compare  Hancock  Nat.  Bank  v. 
Ellis,  166  Mass.  414,  55  Am.  St.  Eep. 
414,  44  N.  E.  349;  Id.,  172  Mass.  39, 
42  L.  E.  A.  396,  70  Am.  St.  Sep.  232, 
51  N.  E.  207,  wherein  an  'action  was 
sustained,  with  Bank  of  North  Amer- 
ica V.  Eindge,  154  Mass.  203,  13  L.  E. 
A.  56,  26  Am.  St.  Eep.  240,  27  N.  E. 
1015,  and  Coflfing  v.  Dodge,  167  Mass. 
231,  45  N.  E.  928,  where  the  decisions 
were  to  the  contrary  under  the  same 
statute,  because  of  faulty  pleading. 
See  also  Marshall  v.  Sherman,  148  N. 
Y.  9,  34  L.  E.  A.  757,  51  Am.  St.  Eep. 
654,  42  N.  E.  419. 

Compare,  also.  Bell  v.  Farwell,  176 
111.  489,  42  L.  E.  A.  804,  68  Am.  St. 
Eep.  194,  52  N.  E.  346,  where  the  lia- 
bility imposed  by  the  Kansas  statute 
was  enforced,  with  Tuttle  v.  National 
Bank  of  Eepublic  of  St.  Louis,  161 
HI.  497,  34  L.  E.  A.  750,  44  N.  E.  984, 
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the  same  as  their  own,  in  the  absence  of  a  showing  to  the  contrary.^^ 
And  it  must  affirmatively  appear  from  the  statute  as  pleaded,  or  from 
averments  as  to  its  construction  by  the  courts  of  the  state  by  which, 
it  was  enacted,  that  the  liability  imposed  thereby  and  the  remedy 
prescribed  thereby,  or  allowed  under  the  decisions  of  the  state,  are 
such  that  the  liability  can,  be  enforced  in  the  state  in  which  the  action 
is  brought.^^  The  rule  that  the  laws  of  another  state  must  be  pleaded 
if  relied  on  is  equally  applicable  where  a  stockholder  seeks  to  avoid 
liability  under  the  laws  of  another  state,  and  under  such  circumstances 
the  burden  of  pleading  and  proving  the  foreign  law  rests  upon  him.^* 
Some  courts  have  held  that  averments  as  to  the  statutes  of  another 
state,^^  and  as  to  the  construction  placed  upon  them  by  its  court  of 
last  resort,*®  are  to  be  taken  as  true  on  demurrer,  while  others  have 
held  to  the  contrary .'''' 


rev'g  48  111.  App.  481,  where  an  action 
to  enforce  liability  under  the  same 
statute  failed  because  of  fault  in- 
pleading. 

22  Peck  v.  JSToee,  154  Oa;l.  351,  97 
Pac.  865;  Garetson  Lumber  Co.  v. 
Hinson,  69  Ore.  605, 140  Pac.  633. 

It  will  be  presumed  that  the  com- 
mon law  of  another  state  is  the  same 
as  that  of  the  forum.  Miller  v. 
Aldrioh,  202  Mass.  109,  132  Am.  St. 
Eep.  480,  88  N.  E.  441 ;  Southworth  v. 
Morgan,  205  N.  Y.  293,  51  L.  E.  A. 
(N.  S.)  56,  98  N.  E.  490,  rev'g  judg- 
ment 143  N.  Y.  App.  Div.  648,  128  N. 
Y.  Supp.  196. 

Where  the  foreign  law  is  not 
pleaded,  it  will  be  presumed  that  it 
is  the  same  as  the  common  law  of  the 
forum.  Garetson  Lumber  Co.  v.  Hin- 
son, 69  Ore..  606,  140  Pac.  633. 

23  Coffing  V.  Dodge,  167  Mass.  231, 
45  N.  E.  928;  Bank  of  North  America 
V.  Bindge,  154  Mass.  203,  13  L.  E.  A. 
56,  26  Am.  St.  Eep.  240,  27  N.  E.  1015; 
Eice  V.  Merrimack  Hosiery  Co.,  56 
N,  H..114;  Marshall  v.  Sherman,  148 
N.  Y.  9,  34  L.  E.  A.  757,  51  Am.  St. 
Eep.  654,  42  N.  E.  419. 

Where  the  action  is  brought  by  a 
receiver  the  declaration  must  show 
tliat  he  has  such  a  legal  title  under 


the  laws  of  the  state  where  he  wasi 
appointed  as  will  enable  him  to  sue  at 
law  in  his  own  name  in  the  state  of 
the  forum.  King  v.  Cochran,  76  Vt. 
141,  104  Am.  St.  Eep.  922,  56  Atl. 
667;  Id.,  72  Vt.  107,  47  Atl.  394; 
Murtey  v.  Allen,  71  Vt.  377,  76  Am.  St. 
Eep.  779,  45  Atl.  752. 

24  Peck  V.  Noee,  154  Oal.  351,  97 
Pac.  865. 

25  Bell  V.  Farwell,  176  111.  489,  42 
L.  E.  A.  804,  68  Am.  St.  Eep.  194, 
52  N.  E.  346;  Smith  v.  Kastor,  195 
111.  App.  458;  MUler  v.  Aldrich,  202 
Mass.  109,  132  Am.  St.  Eep.  480,  88 
N.  E.  441;  Hancock  Nat.  Bank  v. 
Ellis,  166  Mass.  414,  55  Am.  St.  Eep. 
414,  44  N.  E.  349. 

26  Bell  v.  Farwell,  176  111.  489,  42 
L.  E.  A.  804,  68  Am.  St.  Eep.  194, 
52  N.  E.  346. 

27  Finney  v.  Guy,  189  U.  S.  335,  47 
L.  Ed.  839,  aff  'g  106  Wis.  256,  49  L.  E. 
A.  486,  82  N.-W.  595;  Knickerbocker 
Trust  Co.  V.  Iselin,  185  N.  Y.  54,  113 
Am.  St.  Eep.  863,  77  N.  E.  877,  rev'g 
109  n!  Y.  App.  Div.  688,  96  N.  Y. 
Supp.  588. 

"This  is  but  a  corollary  of  another 
proposition  which  is  equally  well  set- 
tled. Proof  of  foreign  law  by  ex- 
perts, though  ever  so  clear  and  though 
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The  rule  that  the  statutes  creating  the  liability  must  be  pleaided  and 
set  forth  in  substance  does  not  apply  in  the  federal  courts,  for  the 
,  federal  courts  will  take  judicial  notice  of  the  statutes  of  all  the  states.** 
But  they  will  not  take  judicial  cognizance  of  what  may  have  been 
doije  in  the  course  of  the  practice  and  procedure  of  the  courts  of 
another  state  under  its  statutes,  and  hence  allegations  as  to  such 
matters  are  admitted  by  demurrer.*^ 

Foreign  statutes  must  be  proved  as  well  as  pleaded,  since  the  court 
will  not  take  judicial  notice  of  them.^°  The  law  of  another  state  is  a 
question  of  fact,  to  be  proved,  the  same  as  any  other  fact,  by  the  intro- 
duction of  evidence,^^  "and  the  construction  of  such  law  may  be 
proved  by  the  printed  reports  of  adjudged  cases. ' '  *® 

§4252.  — Conclusiveness  of  judgment  or  assessment.  Whether 
or  not  a  judgment  against  a  corporation  in  the  state  of  its  domicile 
is  conclusive  against  stockholders  in  a;n  action  to  enforce  their  statu- 
tory liability  is  to  be  determined  by  the  laws  of  that  state. '^  If  con- 
clusive there,  it  is  conclusive  in  an  action  against  a  stockholder  in 
another  state  under  the  full  faith  and  credit  clause'*  of  the  Federal 


uncontradicted,  is  not  conclusive,  since 
the  court  must  examine  and  determine 
the  law  for  itself,  and  a  demurrer  has 
no  greater  effect  than  uncontradicted 
proof."  Knickerbocker  Trust  Co.  v. 
Iselin,  185  N.  Y.  54,  113  Am.  St.  Eep. 
863,  77  N.  E.  877,  rev  'g  judgment  109 
N.  Y.  App.  Div.  688,  96  N.  Y.  Supp. 
588. 

28  Fourth  Nat.  Bank  of  New  York  v. 
Francklyn,  120  XJ.  S.  747,  30  L.  Ed. 
835;  Hanley  v.  Donoghue,  116  U.  S.  1, 
29  L.  Ed.  535;  Irvine  v.  Elliott,  203 
Fed.  82;  Wigton  v.  Bosler,  102  Fed. 
70;  Newberry  v.  Eobinson,  36  Fed. 
841. 

29  Irvine  v.  Elliott,  203  Fed.  82. 
SOLanigan  v.  North,  69  Ark.  62,  63 

S.  W.  62;  Southworth  v.  Morgan,  20S 
N.  Y.  293,  51  L.  R.  A.  (N.  S.)'  56,  98 
N.  E.  490,  rev'g  judgment  143  N.  Y. 
App.  Div.  648,  128  N.  Y.  Supp.  196. 
31  Hayward  v.  Sencenbaugh,  141  111. 
App.  395,  appeal  dismissed  235  111. 
580,  85  N.  E.  939. 


S2  Hayward  v.  Sencenbaugh,  141  HI. 
App.  395,  appeal  dismissed  235  111.  580, 
85  N.  E.  939. 

33  Hancock  Nat.  Bank  v.  Farnum, 
176  IJ.  S.  640,  44  L.  Ed.  619,  rev'g  20 
E.  I.  466,  40  Atl.  341;  Ball  v.  Warring- 
ton, 108  Fed.  472;  Warrington  v.  Ball, 
90  Fed.  464;  Childs  v.  Cleaves,  95  Me. 
498,  50  Atl.  714;  Williams  v.  Watters, 
97  Md.  113,  54  Atl.  767;  Tompkins 
V.  Blakey,  70  N.  H.  584,  49  Atl.  111. 

34  Hancock  Nat.  Bank  v.  Farnum, 
176  U.  S.  640,  44  L.  Ed.  619,  rev  'g  20 
E.  I.  466,  40  Atl.  341;  Converse  v. 
Stewart,  197  Fed.  152,  aff'g  judgment 
192  Fed.  941;  Martin  v.  Wilson,  120 
Fed.  202;  Ball  v.  Warrington,  108  Fed. 
472;  Warrington  v.  Ball,  90  Fed.  464; 
Brown  v.  Trail,  89  Fed.  641;  Dexter  v. 
Edmands,  89  Fed.  467;  Childs  v. 
Cleaves,  95  Me.  498,  50  Atl.  714; 
Francis  v.  Hazlett,  192  Mass.  137,  116 
Am.  St.  Eep.  230,  78  N.  E.  405;  Tomp- 
kins V.  Blakey,  70  N.  H.  584,  49  Atl. 
111.     See  also  Converse  v.  Hamilton, 
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Constitution,  and  the  only  defenses  he  can  make  against  it  are  those 


224  U.  S.  243,  56  L.  Ed.  749,  Ann.  Cas. 
1913  D  1292,  rev'g  judgment  130  "Wis. 
589,  118  N.  W.  190. 

In  Hancock  Nut.  Bank  v.  Farnum, 
176  U.  S.  640,  44  L.  Ed.  619,  rev'g 
judgment  20  E.  I.  466,  40  Atl.  341, 
in  determining  the  conclusiveness  of  a 
judgment  against  the  corporation  ren- 
dered in  Kansas  in  an  action  to  en- 
force a  stockholder's  liability  in 
Ehode  Island,  the  court  said:  "Now, 
as  the  judgment  rendered  in  the  Kan- 
sas court  is  in  that  state  not  only  con- 
clusive against  the  corporation  but 
also  binding  upon  the  stockholder,  it 
must,  in  order  to  have  the  same  force 
and  effect  in  other  states  of  the  Union, 
be  adjudged  in  their  courts  to  be  bind- 
ing upon  him,  and  the  only  defenses 
which  he  can  make  against  it  are 
those  which  he  could  make  in  the 
courts  of  Kansas.  The  question  to  be 
determined  in  this  case  was  not  what 
credit  and  effect  are  given  in  an  action 
against  a  stockholder  in  the  courts  of 
Ehode  Island  to  a  judgment  in  those 
courts  against  the  corporation  of 
which  he  is  a  stockholder,  but  what 
credit  and  effect  are  given  in  the 
courts  of  Kansas  in  a  like  action  to 
similar  judgments  there  r^idered. 
Thus  and  thus  only  can  the  full  faith 
and  credit  prescribed  by  the  Constitu- 
tion of  the  United  States  and  the  act 
of  Congress  be  secured."  Quoted  in 
Childs  v.  Cleaves,  95  Me.  498,  50  Atl. 
714. 

In  Howarth  v.  Angle,  162  N.  T.  179, 
47  L.  E.  A.  725,  59  N.  E.  489,  aff'g 
39  N.  T.  App.  Div.  151,  57  N.  Y.  Supp. 
187,  25  N.  Y.  Misc.  551,  55  N.  Y.  Supp. 
1108,  it  was  held  that  stockholders 
of  a  Washington  bank  when  sued  by  a 
receiver  in  New  York  (isuld  controvert 
"all  the  essential  facts,  such  as  in- 
solvency, the  amount  of  the  deficiency 
and  the  like,  whether  they  are  estab- 
lished by  the  judgment  appointing  the 


receiver  or  not.  They  may  require 
strict  common-law  proof  as  to  all  the 
facts  upon  which  the  deficiency  is 
based,  and  may  contest  any  unreason- 
able expenditure  in  the  conversion  of 
assets  and  the  collection  of.  accounts, 
including  extravagant  allowances  to 
attorneys  or  eounse'l. " 

In  Converse  v.  8te\vart,  105  N.  Y. 
App.  Div.  478,  94  N.  Y.  Supp.  310, 
which  was  a  suit  by  the  receiver  of  a 
Minnesota  corporation,  the  court  fol- 
lowed Howarth  v.  Angle,  and  held 
that  the  defendant  Was  entitled  to 
iStrict  common-law  proof  as  to  all  the 
facts  on  which  the  deficiency  was 
based,  and  reversed  the  judgment  be- 
low. On  a  second  appeal  the  judg- 
ment was  affirmed  on  the  authority  of 
the  former  opinion  (117  N.  Y.  App. 
Div.  922,  102  N.  Y.  Supp.  1133). 
Pending  an  appeal  to  the  Court  of 
Appeals,  the  opinion  in  Bernheimer  v. 
Converse  was  handed  down.  The  Couri 
of  Appeals  then  affirmed  the  judg- 
ment for  the  defendant  on  the 
ground  that  the  proof  failed  to  es- 
tablish that  the  defendant  was  a  stock- 
holder at  the  time  of  the  dissolution 
of  the  corporation  and  the  decree  of 
the  Minnesota  court  (192  N.  Y.  578, 
85  N.  E.  1107).  A  writ  of  error  to  the 
Supreme  Court  of  the  United  States 
was  dismissed  for  want  of  jurisdic- 
tion <218  U.  S.  666,  54  L.  Ed.  1202 
[mem.  dec.]).  See  in  this  connection 
Converse  v.  Stewart,  197  Fed.  152. 
aff'g  192  Fed  941. 

In  Shipman  v.  Treadwell,  208  N.  Y. 
404,  102  N.  E.  634,  aff'g  150  N.  Y.  App. 
Div.  57,  133  N.  Y.  Supp.  970,  rehearing 
denied  209  N.  Y.  545,  102  N.  B.  1113, 
it  was  held  that  a  judgment  of  the 
Ohio  court  was  conclusive  in  an  action 
by  an  Ohio  receiver  against  stock- 
holders residing  in  New  York  "so  far 
as  it  determined  the  amount  of  assets 
and   liabilities    of  the   insolvent   cor- 
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which  he  could  ha.ve  made  in  the  state  where  it  was  rendered.^^  This 
is  equally  true  of  a  judgment  rendered  by  a  federal  court  sitting  in 
the  state  of  the  corporation's  domicile,  since  its  judgments  and  decrees 
are  to  be  accorded  such  eflfect,  and  only  such  .effect,  as  would  be  ac- 
corded in  similar  circumstances  to  those  of  a  state  tribunal  of  equal 
authority.'®  And  the  same  rule  applies  in  determining  the  conclusive- 
ness of  .assessments  levied  upou  nonresident  stockholders  in  the  state 
of  the  corporation's  domicile.^'' 

The  stockholder  may  impeach  such  a  judgment  for  fraud,'*  or  want 
of  jurisdiction,'®  or  interpose  defenses  personal  to  himself,*"  when  h(! 
could  have  done  so  in  the  jurisdiction  in  which  the  judgment  was 
rendered.  And  the  foreign  court  may  also  determine  whether  the 
right  of  action  was  such  as  to  bind. the  stockholders.*^  It  has  alsn 
been  held  that  the  fact  that  a  court  of  the  state  of  the  corporation's 


poration  and  the  necessity  of  making 
an  assessment  upon  the  stock  to  the 
extent  and  in  the  amount  ordered," 
citing  among  other  authorities,  Ho- 
warth  V,  Angle. 

3S  Hancock  Nat.  Bank  v.  Farnum, 
176  U.  S.  640,  44  L.  Ed.  619,  rev  'g  20 
E.  I.  466,  40  Atl.  341;  Martin  v.  Wil- 
son, 120  Fed.  202;  Childs  v.  Cleayes, 
95  Me.  498,  50  Atl.  714;  Tompkins  v. 
Blakey,  70  N.  H.  584,  49  Atl.  111. 

'  36  Hancock  Nat.  Bank  v.  Farnum, 
176  TJ.  S.  640,  44  L.  Ed.  619,  rev'g 
judgment  20  E.   I.   466,  40   Atl.   341. 

37  See  §  4237,  supra. 

38  Ball  V.  Warrington,  108  Fed.  472; 
Warrington  v.  Ball,  90  Fed.  464. 

Fraud  may  be  set  up  as  a  defense 
to  an  action  at  lav  in  a  federal  court 
sitting  in  another  state.  Ball  v.  War- 
rington, 108  Fed.  472;  Warrington  v. 
Ball, '90  Fed.  464. 

See  also   §  4236,  supra. 

39  "  A  judgment  is  not  binding  upon 
one  over  whom  the  court  had  no  juris- 
diction; but  what  may  constitute 
jurisdiction,  so  that  a  judgment  must 
be  recognized  and  enforced  in  a  sister 
state,,  is  a  federal  question.  To  de- 
termine the  existence  of  due  process 
of  law  is  the  final  province  of  the  fed- 
eral court."  Tompkins  v.  Blakey,  70 
F.  H.  584,  49  Atl.  111.    In  this  case 

7488 


where  it  was  sought  to  enforce  an 
assessinent  levied  by  an  Iowa  court  on 
the  stockholders  of  an  Iowa  corpora- 
tion against  a  stockholder  residing 
in  New  Hampshire,  the  court  refused 
to  sustain  a  contention  that,  because 
by  the  law  of  New  Hampshire  the  in- 
dividual liability  of  stockholders  is 
not  contractual,  the  Iowa  court  had 
no  jurisdiction  over  him,  and  hence 
thait  he  might  treat  its  judgment  as 
a  nullity,  but  held  that  the  judgment 
was  nevertheless  binding  on  him  to 
the  same  extent  as  it  would  have  been 
binding  in  Iowa. 

See  also  §  4236,  supra. 

40  See  §4236,  supra. 

41  While  a  judgment  of  the  court  of 
the  corporation 's  domicile  for  services 
rendered  to  the  corporation  after  the 
appointment  of  a  receiver  is  prima 
facie  conclusive  upon  the  indebtedness 
of  the  corporation  by  reason  of  such 
services,  a  federal  court  of  equity  sit- 
ting in  another  state  may  determine 
whether  the  services  were  of  such  a 
character  that  the  corporation  had  a 
right  to  bind  the  stockholders  in  re- 
spect to  them  after  the  appointment 
of  a  receiver.  Covell  v.  Fowler,  144 
Fed.  535. 

See  also  §  4236,  supra. 
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domicile  thought  that  it  had  jurisdiction  to  levy  am  assessment  upon 
the  stockholders  is  not  conclusive  on  the  courts  of  another  state,  and 
hence  that  an  action  to  enforce  such  an  assessment  cannot  be  main- 
tained in  other  states  where  it  appears  from  the  complaint  that  the 
corporation  belongs  to  a  class  whose  stockholders  are  expressly  ex- 
empted from  liability  by  the  constitution  of  the  state  under  whose 
laws  it  WEis  formed.*^ 

A  judgment  against  a  corporation  in  the  courts  of  its  domicile 
holding  it  liable  as  a  stockholder  in  another  corporation  is  conclusive 
as  to  its  right  to  subscribe  for  the  stock  in  an  action  in  another  state 
to  enforce  the  statu tory  liability  of  one  of  its  stockholders.*^ 

§4253.  — Right  of  receivers,  etc.,  to  sue  in  foreign  state.  A 
chancery  receiver  having  no  other  authority  than  that  arising  from 
his  appointment  as  such  cannot  maintain  an  action  to  enforce  the 
liability  of  a  stockholder  in  a  state  other,  than  that  in  which  he  is 
appointed  as  a  matter  of  right,**  although  he  may  he  permitted  to  sue 


42  Marin  v.  Augedahl,  32  N.  D.  536, 
156  N.  W.  101. 

43  Martin  v.  Wilson,  120  Fed.  202. 

44  Converse  v.  Hamilton,  224  U.  S. 
243,  56  L.  Ed.  749,  Ann.  Oas.  1913  D 
1292,  rev  'g  judgment  136  Wis.  589, 
118  N.  W.  190;  Bernheimer  v.  'Con- 
verse, 206  U.  S.  516,  51  L.  Ed.  1163; 
Irvine  v.  Baker,  225  Fed.  834;  Black- 
burn V.  Irvine,  205  Fed.  217,  afE'g  198 
Fed.  360;  Irvine  v.  Elliott,  203  Fed. 
82;  Irvine  v.  Bankard,  181  Fed.  206, 
aff'd  184  Fed.  986  (mem.  dec);  Goss 
V.  Carter,  156  Fed.  746,  decision  ad- 
hered to  on  second  appeal,  175  Fed. 
1019  (mem.  dec),  oertiorari  denied 
217  U.  S.  605,  54  L.  Ed.  900  (mem. 
dec);  Govell  v.  Fowler,  144  Fed.  535; 
Hilliker  v.  Ha'le,  117  Fed.  220;  Burr  v. 
Smith,  113  Fed.  868;  Wigton  v.  Bosler, 
102  Fed.  70;  Hale  v.  Harden,  95  Fed. 
747,  rev'g  judgment  89  Fed.  283;  Ho- 
warth  V.  Lombard,  175  Mass.  570,  49 
L.  R.  A.  301,  56  N.  E.  888;  Shipman 
V.  Treadwell,  208  N.  Y.  404,  102  N.  E. 
634,  afe'g  150  N.  Y.  App.  Div.  57,  133 
N.  Y.  Supp.  970,  rehearing  denied  209 
N.  Y.  545,  102  N.  E.  1113;  Van  Tuyl 
V.  Carpenter,  135  Tenn.  629,  188  S.  W. 
234. 


This  is  true  although  he  is  author- 
ized to  do  so  by  the  order  of  the  court 
appointing  him.  Covell  v.  Fowler,  144 
Fed.  535. 

A  receiver  -appointed  by  a  Minne- 
sota court  of  equity  for  an  insolvent 
Minnesota  corporation  in  sequestra- 
tion proceedings  under  Minn.  Gen.  St. 
1894,  c.  76,  was  ihe'ld  to  be  a  mere 
chancery  receiver,  who  did  not  repre- 
sent the  creditors  and  who,  therefore, 
had  no  right  to  sue  in  another  state, 
or  in  a  federal  court  of  a  district  other 
than  Minnesota,  to  enforce  the  con- 
stitutional liability  of  the  corpora- 
tion's stockholders,  even  though  the 
decree  appointing  him  directed  him  to 
do  so.  Finney  v.  Guy,  189  U.  S.  335, 
47  L.  Ed.  839,  afE'g  106  Wis.  256,  49 
L.  E.  A.  486,  82  N.  W.  595;  Hale  v. 
Allinson,  188  U.  S.  56,  47  L.  Ed.  380, 
afE'g  judgment.  106  Fed.  258,  102  Fed. 
790;  Hilliker  v.  Hale,  117  Fed.  220. 
See  also  Bernheimer  v.  Converse,  206 
U.  S.  516,  51  L.  Ed.  1163. 

In  Hale  v.  Harden,  95  Fed.  747, 
rev'g  89  Fed.  283,  a  receiver  appointed 
in  a  proceeding  under  this  statute  was 
permitted  to  sue  in  a  federal  court  in 
another   stajte  under   the  doctrine  of 
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in  a  foreign  jurisdiction  under  the  doctrine  of  comity.*^    Of  course  a 


comity,  and  this  holding  was  followed 
in  Hale  v.  Tyler,  104  Fed.  757.  These 
cases  were  decided  before  the  question 
was  settled  by  the  Supreme  Court. 

In  Childs  v.  Cleaves,  95  Me.  498, 
50  Atl.  714,  where  a  receiver  ap- 
pointed under  this  provision  was  per- 
mitted to  sue  in  Maine  under  the 
doctrine  of  comity,  it  was  said  that 
''hia  authority  emanated  directly 
from  the  statute  under  which  he  was 
appointed. ' ' 

In  Ohilds  v.  Blethen,  40  Wash.  340, 
82  Pao.  405,  a  receiver  of  a  Minne- 
sota corporation  appointed  under  this 
provision  was  held  to  be  a  proper 
party,  even  if  not  a  necessary  one, 
to  an  action  in  Washington  by  the 
creditors  and  the  receiver  to  enforce 
a  judgment  recovered  against  the 
stockholders  in  Minnesota  against  a 
stockholder  who  was  personally  served 
in  the  parent  suit,  but  had  since  re- 
moved to  Washington.  The  judgment 
was  held  to  be  a  final  judgment  in 
favor  of  the  .creditors  although  the  re- 
ceiver was  authorized  and  directed  to 
collect  the  amounts  adjudged  against 
the  various   stockholders. 

That  a  receiver  appointed  under 
Minnesota  Laws  1899,  c.  272,  may  sue 
in  other  jurisdictions,  see  note  49, 
infra,  this  section. 

In  Wigton  v.  Bosler,  102  Fed.  70, 
it  was  held  that  a  receiver  of  an  Iowa 
bank,  appointed  by  an  Iowa  court  in 
the  exercise  of  its  general  powers, 
could  not  sue  in  a  federal  court  sitting 
in  Pennsylvania. 

In  Murtey  v.  Allen,  71  Vt.  377,  76 
Am.  St.  Bep.  779,  45  Atl.  752,  the 
court  of  Vermont  sustained  a  de- 
murrer to  the  declaration  in  an  action 
by  a  receiver  of  a  Nebraska  bank,  on 
the  ground  that  it  did  not  show  that 
the  receiver  had  such  a  legal  title  as 
would  enable  him  to  maintain  an  ac- 
tion Sit  law  in  his  own  name  in  Ver- 


mont. It  was  alleged  that,  under  the 
laws  of  Nebraska,  the  court  might, 
under  certain  specified  circumstances. 
Order  a  receiver  to  enforce  the  lia- 
bility. 

In  King  v.  Cochran,  72  Vt.  107,  47 
Atl.  394,  a  demurrer  to  a  *declaration 
by  a  Washington  receiver  was  sus- 
tained on  the  same  ground,  but  on  a 
second  appeal  (76  Vt.  141,  104  Am.  St. 
Kep.  922,  56  Atl.  667),  an  amended 
declaration  was  held  to  sufficiently 
show  his  right  to  sue. 

45  Hale  V.  Hardon,  95  Fed.  747, 
rev 'g  judgment  89  Fed.  283;  Patterson 
V.  Lynde,  112  111.  196;  Howarth  v. 
Angle,  162  -N.  Y.  179,  47  L.  E.  A.  725, 
56  N.  E.  489,  aff'g  39  N.  Y.  App.  Div. 
151,  57  N.  Y.  Supp.  187,  25  N.  Y.  Misc. 
551,  55  N.  Y.  Supp.  1108;  Van  Tuyl 
V.  Carpent#,  135  Tenn.  629,  188  S. 
W.  234.  . 

Whether  he  will  be  permitted  to  sue 
because  of  the  principle  of  comity  is 
a,  question  which  is  exelusivtfly  for  the 
courts  of  the  state  where  the  action  is 
broug-ht  to  decide.  Finney  v.  Guy, 
189  U.  S.  335,  47  L.  Ed.  839,  aff'g  106 
Wis.  256,  49  L.  E.  A.  486,  82  N.  W. 
595. 

Whether  a  jeceiver  appointed  in  an- 
other state  may  sue  in  the  courts  of 
Rhode  Island  is  purely  a  matter  of 
comity.  Hazlett  v.  Woodhead,  28  E- 
I.  452,  67  Atl.  736. 

In  Childs  v.  Cleaves,  95  Me.  498, 
50  Atl.  714,  a  receiver  appointed  by 
a  Minnesota  court  under  Minn.  Gen. 
'St.  1894,,  c.  76,  was  permitted  to  sue 
in  Maine  under  the  doctrine  of  comity. 

In  Kirtley  v.  Holmes,  107  Fed.  1, 
52  L.  E.  A.  738,  a  receiver  appointed 
by  an  Ohio  court,  which  expressly 
authorized  him  to  sue  in  other  juris- 
dictions, was  permitted  to  sue  in  a 
federal  court  in  Kentucky  under  the 
doctrine  of  comity. 

In  Tompkins  v.  Blakey,   70  N.  H. 
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receiver  having  no  authority  to  sue  in  the  state  where  he  was  appointed 
cannot  sue  in  another  state.*®  Nor  can  the  doctrine  of  comity  avail 
to  permit  him  to  do  so  under  such  circumstances.*'  As  a  rule,  how- 
ever, a  receiver  may  sue  in  another  state  where  he  Jias  the  legal  title 
to  the  claims  sued  on.**  And  he  may  sue  in  another  state  where  the 
statutes  of  the  state  where  he  is  appointed  and  the  corporation  is 
domiciled  make  him  a  quasi  assignee  and  representative  of  creditors, 
especially  where  the  statute  expressly  authorizes  him  to  do  so.*^ 


584,  49  Atl.  Ill,  a  receiver  appointed 
in  Iowa  was  permitted  to  sue  in  New 
Hampshire  as  a  matter  of  comity,  ' 
there  being  no  suggestion  that  there 
was  any,  creditor  of  the  corporation 
in  the  latter  state,  or  that  any  one's 
interests  would  be  impaired  by  per- 
mitting him  to  do  so.  The  court  held 
that  it  was  unnecessary  to  decide 
whether  his  title  was  such  that  he 
could  sue  there  as  of  right. 

In  Wigton  v.  Bosler,  102  Fed.  70, 
it  was  held  that  even  if  this  doctrine 
of  comity  should  ever  be  recognized  in 
the  federal  courts,  the  case  at  bar  was 
one  in  which  it  should  not  be  applied 
so  as  to  permit  the  receiver  to  sue. 

46  Finney  v.  Guy,  189  IT.  S.  335,  47 
L.  Ed.  839,  afE'g  106  "Wis.  256,  49  L. 
E.  A.  486,  82  N.  W.  595;  Hale  v.  Al- 
Unson,  188  U.  S.  56,  47  I..  Ed.  380, 
aff'g  judgment  106  Fed.  258,  102  Fed. 
790;  Evans  v.  NelUs,  187  U.  S.  271, 
47  L.  Ed.  173. 

Compare  Hanson  v.  Davison,  73 
Minn.  454,  76  N.  W.  254,  as  to  which 
see  Hale  v.  Allinson,  and  Finney  v. 
Guy,  supra. 

47  Hale  V.  Allinson,  188  V.  S.  56, 
47  L.  Ed.  380,  aff'g  judgment  106  Fed. 
258,  102  Fed.  790. 

48  Van  Tuyl  v.  Carpenter,  135  Tenn. 
629,  188  S.  W.  234. 

A  statutory  receiver  vested  with 
title  may  do  so.  Irvine  v.  Baker,  225 
Fed.  834. 

"Where  he  has  a  right  of  property 
as  assignee,  he  may  maintain  an  ac- 
tion."     Howarth    v.    Lombard,    175 


Mass.  570,  49  L.  E.  A.  301,  56  N.  E. 
888. 

A  receiver  appointed  to  enforce  the 
liability  imposed  by  the  Nebraska 
Constitution  has  the  legal  title  to  the 
trust  fund  created  thereby,  with  the 
power  and  charged  with  the  duty  to 
collect  it  for  the  creditors,  and  rep- 
resents all  the  creditors  entitled  to 
share  in  the  fund,  and  'henee  may  sue 
in  a  foreign  jurisdiction.  Goss  v. 
Carter,  156  Fed.  746,  decision  adhered 
to  on  second  appeal,  175  Fed.  1019 
(mem.  dec),  certiorari  denied  217  IT. 
iS.  605,  54  L.  Ed.  900  (mem.  dec). 

That  such  a  receiver  may  sue  in 
Massachusetts,  see  Francis  v.  Hazlett, 
192  Mass.  137,  116  Am.  St.  Eep.  230, 
78  N.  E.  405. 

That  a  receiver  appointed  in  Mary- 
land, under  a  statute  making  the  lia- 
bility an  asset  of  tihe  corporation,  and 
providing  that  it  can  be  enforced  only 
by  the  receiver,  may  sue  in  Pennsyl- 
vania, see  Mister  v.  Burkholder,  56 
Pa.  Super.  Ct.  517. 

See  also  Guilbert  v.  Kessinger,  173 
Mo.  App.  680,  160  S.  W.  17,  where  a 
Kansas  receiver  was  permitted  to  re- 
cover in  Missouri.  His  right  to  sue 
in  a  foreign  state  was  not  discussed, 
and  apparently  was  not  questioned. 
The  Kansas  statute  made  the  liability 
an  asset  of  the  corporation  and  pro- 
vided for  its  enforcement  by  a  re- 
ceiver. 

49  Delaware.  Eev.  Code  1915,  ^  3884, 
in  effect  makes  a  receiver  a  quasi  as- 
signee, and  hence  he  may  sue  in  other 
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His  right  to  sue  in  the  latter  case  does  not  depend  upon  comity, 
and  a  denial  of  it  by  the  courts  of  the  state  where  the  action  is  brought 


jurisdictions  to  enforce  assessments 
against  stockholder's  based  on  their 
statutory  liability  to  creditors  to  the 
extent  of  the  amount  remaining  un- 
paid on  their  subscriptions.  John  W. 
Cooney  Co.  v.  Arlington  Hotel  Co;, 
101  Atl.  879. 

Minnesota.  Laws  1899,  c.  272;  Rev. 
Laws  1905,  §§3184-3190,  which  ex- 
pressly authorizes  .the  receiver  to  sue 
in  any  state  or  country  where  any 
stockholder  who  has  failed  to  pay 
an  assessment  on  his  stock,  or  any 
property  subject  to  attachment,  gar- 
nishment or  other  process  in  an  action 
against  such  stockholder,  may  be 
found,  makes  the  receiver  a  quasi  as- 
signee, and  representative  of  the  cred- 
itors. The  statute  is  valid,  and  a  re- 
ceiver appointed  under  it  may  sue  to 
enforce  an  assessment  in  other  juris- 
dictions. Selig  V.  Hamilton,  234  XJ.  S. 
652,  58  L.  Ed.  1518,  Ann.  Gas.  1917  A 
104;  Converse  v.  Hamilton,  224  U.  8. 
243,  56  L.  Ed.  749,  Ann.  Cas.  1913  D 
1292,  rev'g  judgment  136  Wis.  589, 
118  N.  W.  190,  and  necessarily  over- 
ruling Hunt  V.  Whewell,  122  Wis.  33, 
99  N.  W.  '599;  Converse  v.  .iEtna  Nat. 
Bank,  212  U.  S.  567,  53  L.  Ed.  654 
(mem.  dec),  rev'g  79  Conn.  163,  7 
Ann.  Cas.  75,  64  Atl.  341,  79  Conn.  603, 
65  Atl.  1064;  Bernheimer  v.  Converse, 
206  U.  S.  516,  51  L.  Ed.  1163;  Con- 
verse v.  Mears,  162  Fed.  767;  Rvibin- 
son  V.  Brown,  126  Fed.  429;  Hale  v. 
Coffin,  114  Fed.  567,  judgment  aff'd 
120  Fed.  470;  Converse  v.  Ayer,  197 
Mass.  4^3,  84  N.  E.  98.  See  also  Court- 
ney V.  Croxton,  239  Fed.  247;  Hamil- 
ton V.  Eisendrath,  185  111.  App.  502; 
Converse  v.  Paret,  228  Pa.  156,  30  L. 
E.  A.  (N.  8.)  1092,  77  Atl.  429.  A 
receiver  is  authorized,  and  is  the 
proper  party,  to  present  a  claim 
against  the  estate  of  a  deceased 
stockholder   to  the  probate   court   of 


another  state.     Converse   v.  Nichols, 

202  Mass.  270,  89  N.  E.  135.  "Under 
this  statute  *  *  *  the  receiver  is 
not  an  ordinary  chancery  receiver  or 
arm  of  the  court  appointing  him,  but 
a  quasi-assignee  and  representative  of 
the  creditors,  and  when  the  order 
levying  the  assessment  is  made  he  be- 
comes invested  with  the  creditors' 
rights  of  action  against  the  stock- 
holders and  with  full  authority  t, 
enforce  the  same  in  any  court  of  com- 
petent jurisdiction  in  the  state  or 
elsewhere."  Convei'se  v.  Haimilton, 
224  U.  S.  243,  56  L.  Ed.  749,  Ann.  Cas. 
1913  D  1292,  rev'g  judgment  136  Wis. 
589,  118  N.  W.  190.  As  to  the  right  of 
a  receiver  to  sue  under  a  previous 
Minnesota  statute,  see  note  44,  supra, 
this  section. 

Ohio.  A  receiver  under  the  Ohio 
statute,  which  expressly  authorizes 
him  to  sue  in  other  states,  may  do  so. 
Irvine  v.  Baker,  226  Fed.  834;  Mot- 
tinger  v.  Hendricks,  208 .  Fed.  824; 
Blackburn  v.  Irvine,  205  Fed.  217, 
aff'g  198  Fed.  360;  Irvine  v.  Elliott, 

203  Fed.  82;  Irvine  v.Bankard,  181  Fed. 
206,  aff'd  184  Fed.  986  (mem.  dec); 
Burr  V.  Smith,  113  Fed.  858;  Shipman 
V.  Treadwell,  208  N.  Y.  404,  102  N.  E. 
634,  aff'g  150  N.  Y.  App.  Div.  57,  133 
N.  Y.  Supp.  970,  rehearing  denied  209 
N.  Y.  545,  102  N.  E.  1113.  (On  a 
former  appeal  from  a  judgment  on  de- 
murrer in  this  case  the  right  of  the 
receiver  to  sue  was  placed  on  the 
ground  of  comity.  Shipman  v.  Tread- 
weU,  200  N.  Y.  472,  93  N.  E.  1104, 
aff'g  134  N.  Y.  App.  Div.  991,  119  N. 
Y.  Supp.  1144.)  In  Kirtley  v.  Holmes, 
107  Fed.  1,  52  L.  E.  A.  738,  it  was 
held  that  a  receiver  appointed  in  Ohio, 
at  a  time  when  there  was  no  statute  in 
that  state  expressly  providing  for  the 
appointment  of  a  receiver  to  enforce 
the    liability    of    stockholders,    eould 
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is  a  violation  of  the  full  faith  and  credit  clause  of  the  Federal  Con- 
stitution.s"  The  right  to  sue  in  a  foreign  jurisdiction  has  also  been 
accorded  to  creditors  appointed  by  a  court  of  the  state  of  the  corpora- 
tion's  domicile  to  enforce  the  statutory  liability  of  the  stockholders 
for  the  benefit  of  themselves  and  all  other  creditors.*^ 

The  rule  that  a  receiver  cannot  sue  in  a  foreign  jurisdiction  except 
under  the  doctrine  of  comity  has  been  applied  where  a  state  superin- 
tendent of  banks  is  given  authority  to  assess  the  stockholders  of  in- 
solvent banks  and  to  collect  such  assessments,  and  it  has  been  held 
that  such  an  officer  cannot  sue  to  collect  such  an  assessment  in  a 


maintain  a  suit  in  a  federal  court  in 
Kentucky  under  the  doqtrine  of  com- 
ity. 

Washington.  A  receiver  appointed 
by  a  court  of  Washington  for  a  bank 
organized  under  the  laws  of  that  state, 
and  who  is  regarded  by  its  courts  as 
a  quasi  assignee  for  creditors  and  is 
the  only  person  authorized  to  enforce 
the  statutory  liability  of  the  stock- 
holders, may  maintain  an  action  for 
that  purpose  in  another  state,  or  in  a 
federal  court  sitting  in  another  state. 
Howarth  v.  Ellwanger,  86  Fed.  54; 
Sheaf  e  V.  Lorimer,  79  Fed.  921;  How- 
arth V.  Lombard,  175  Mass.  570,  40 
L.  E.  A.  301,  56  N.  E.  888;  King  v. 
Cochran,  76  Vt.  141,  47  Atl.  394.  (On 
a  previous  appeal  in  the  afcove  case  it 
was  held  that  the  declaration  did  not 
show  that  the  receiver  had  such  a  title 
as  would  enable  him  to  maintain  an 
action  at  law  in  his  own  name  in  Ver- 
mont. King  V.  Cochran,  72  Vt.  107, 
47  Atl.  394.)  It  has  been  held  thart  a 
Washington  receiver  may  sue  in  New 
York  uader  the  doctrine  of  comity. 
Howarth  v.  Angle,  162  N.  T.  179,  47 
L.  E.  A.  725,  59  N.  E.  489,  afe'g  39 
N.  Y.  App.  Div.  151,  57  Nl  Y.  Supp. 
187,  25  N.  Y.  Misc.  551,  55  N.  Y.  Supp. 
1108. 

Canada^  A  liquidator  of  a  Canadian 
bank  may  sue  in  New  York  to  en- 
force the  liability  of  a  stockholder  re- 
siding in  that  state.  Eoyal  Trust  Co. 
V.  Harding,  155  N,  Y.  App.  Div.  104,  , 


140  N.  Y.  Supp.  9,  afE'g  78  N.  Y.  Misc. 
309,  137  N.  Y.  Supp.  1101. 

The  citizenship  of  the  receiver 
rather  than  that  of  the  creditors  is 
controlling  in  determining  the  juris- 
diction of  a  federal  court.  Irvine  v. 
Bankard,  181  Fed.  206,  .aff 'd  184  Fed. 
986  (mem.  dec). 

That  the  adoption  of  such  a  statute 
does  not  impair  the  obligations  of  the 
contracts  of  existing  stockholders,  see 
§■4146,  supra. 

50  Converse  v.  Hamilton,  224  U.  S. 
243,  56  L.  Ed.  749,  Ann.  Cas.  1913  D 
1292,  rev  'g'136  Wis.  589, 118  N.  W.  190. 

This  holding  also  necessarily  over- 
rules Hunt  V.  Whewell,  122  Wis.  33, 
99  N.  W.  599,  where  the  right  of  a  re- 
ceiver of  a  Minnesota  corporation,  ap- 
pointed under  Laws  1899,  c.  272,  was 
denied. 

51  In  Miller  v.  Connor,  177  Mo.  App. 
630,  160  S.  W.  582,  creditors  appointed 
by  a  court  of  equity  in  Colorado  to 
prosecute  suits  to  enforce  the  statu- 
tory liability  of  the  stockholders  of  a 
Colorado  bank  for  the  benefit  of  them- 
selves and  all  other  creditors  were 
permitted  to  maintain  such  a  suit 
against  a  Stockholder  in  Missouri. 

Compare  Abbott  v.  Goodall,  100  Me. 
231,  60  Atl.  1030,  where  creditors  of 
the  same  bank  were  not  allowed  to 
sue  in  Maine.  In  this  case,  however, 
it  does  not  appear  from  the  opinion 
that  the  plaintiffs  were  appointed  by 
the  Colorado  court  to  sue. 
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foreign  state  except  under  the  doctrine  of  comity,  where  the  statute 
under  which  he  derives  his  authority  gives  him  no.  such  right,  and 
he  does  ]iot  possess  the  legal  titb  to  the  assets  sought  to  be  collected, 
but  only  the  right  to  sue  and  collect  them,  and  there  has  been  no 
judicial  determination  in  his  own  state  of  the  amount  to  be  col- 
lected.^^ And  it  has  also  been  held  that  he  will  not  be  permitted 
to  maintain  such,  a  suit  under  the  doctrine  of  comity  where  the 
method  of  ascertaining  the  amount  of  the  stockholder's  liability  is 
contrary  to  the  public  policy  of  the  state  where  the  action  is  brought, 
in  that  the  assessment  is  made  by  such  officer  arbitrarily,  and  without 
any  judicial  determination  of  the  necessity  for  making  it.^^ 

Of  course  a  foreign  receiver  may  sue  where  he  has  also  been  ap- 
pointed receiver  by  the  court  of  the  forum.^*  And  where  a  stockholder 
is  duly  served  with  process  in  the  parent  suit,  in  which  a  receiver  is 
directed  and  empowered  to  sue  in  other  states,  the  right  of  the  receiver 
to  sue  him  in  another  state  is  res  adjudicata  as  to  him.** 

The  right  of  an  assignee  or  receiver  of  a  corporation  to  maintain 
an  action  in  other  states  against  stockholders  to  collect  a  balance  due 
on  their  subscriptions  has  been  considered  in  a  previous  section.*^ 

§  4254.  Discharge  of  stockholders ;  waiver,  release  and  payment — 
Scope.  The  diseha:rge  of  a  stockholder  from  the  statutory  liability 
for  corporate  debts  by  a  transfer  of  his  shares  has  been  considered 
in  former  sections.*''  We  have  also  considered  the  discharge  of  a 
stockholder  by  forfeiture  or  sale  of  his  shares  for  nonpayment  of  calls 
or  assessments,*^  and  the  question  whether  the  liability  of  a  stock- 
holder survives  his  death,  so  that  it  may  be  enforced  against  his  per- 
sonal representative.*'  "We  are  to  consider,  in  this  section,  waiver  by 
creditors  of  the  right  to  enforce  the  liability,  release  or  discharge  of 
stockholders  by  creditors,  discharge  by  payment,  and  the  like. 

§  4255.  —  Waiver,  release  or  discharge  by  creditors  generally. 

Since  a  statutory  or  constitutional  provision  making  the  stockholders 
of  a  corporation  individually  liable  for  its  debts  is  intended  solely 
for  the  benefit  of  creditors,^"  it  is  clear  that  it  may  be  waived  by 

62  The  New  York  superintendent  of  54  Wyman  v.  Bowman,  127  Fed.  257. 
banks  has  no  right  to  maintain  such  5B  Burr  v.  Smith,  113  Fed.  858. 

an  action  in  Tennessee.     Van  Tuyl  v.  B6  See    §  4131,   supra. 

Carpenter,  135  Tenn.   629,  188   S.  "W.  67  See   §4196  et  seq.,  supra. 

234.  68  See  §  665,  supra. 

63  Van  Tuyl  v.  Carpenter,  135  Tenn.  69  See  §  4195,  supra. 
629,  188  S.  W.  234.  60  See  §  4210,  supra. 
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them,  and  this  may  be  either  by  express  agreement  or  by  their  acts.*^ 
There  is  no  liability  on  the  part  of  stockholders,  therefore,  if  the  cred- 
itor, at  the  time  he  contracted  with  the  corporation,  excluded  such 
liability  by  express  agreement.*^  There  may  be  such  a  waiver  by 
inserting  a  stipulation  to  that  effect  in  all  the  contracts  of  a  cor- 
poration.^ And  an  oral  agreement  by  a  creditor  at  the  time  of 
entering  into  a  written  contract  with  the  corporation,  that  there  shall 
be  no  liability  on  the  part  of  the  stockholders,  does  not  violate  the  rule 
against  parol  evidence  to  vary  a  written  contract,  and  is  binding.^* 
Creditors  may  also  release  stockholders  from  liability  after  their  debts 
have  been  contracted ;  ®^  as  by  accepting  some  other  person  or  corpora- 
tion as  a  substituted  debtor,  or,  in  other  words,  by  consenting  to  a 
novation.®®    And  since  a  creditor  may  lawfully  contract  to  surrender 


61  Wells  V.  Black,  117  Oal.  157,  37 
L.  E.  A.  619,  59  Am.  St.  Rep.  162J  48 
Pae.  1090;  Robinson  v.  Bidwell,  22 
Cal.  379;  Bush  v.  Robinson,  95  Ky. 
492,  26  S.  W.  178;  Brown  v.  Eastern 
Slate  Co.,  134  Mass.  590. 

That  a  creditor  may  waive  his  right 
to  enforce  the  liability  of  a  S'toek- 
holder  for  the  amount  of  his  unpaid 
subscription,  see  §  4105,  supra.        ^ 

62  United  States  v.  Stanford,  70 
Fed.  346,  afC'g  69  Fed.  25,  judgment 
aff'd  161  U.  S.  412,  40  L.  Ed.  751; 
French  v.  Teschemaker,  24  Cal.  518; 
Robinson  v.  Bidwell,  22  Cal.  379;  Bush 
V.  Robinson,  95  Ky.  492,  26  S.  W, 
17S;  Basshpr  v.  Forbes,  36  Md.  154; 
Brown  v.  Eastern  Slate  Co.,  134  Mass. 
590.  See  also  Downer  v.  Union  Land 
Co.  of  St.  Paul,  113  Minn.  410,  129 
N.  W.  777.  Compare  Preston  v.  Cin- 
cinnati, C.  &  H.  V.  R.  Co.,  36  Fed.  54. 

In  Assets  Realization  Co.  v.  How- 
ard, 211  N.  Y.  430,  105  N.  E.  680,  afC'g 
152  N.  Y.  App.  Div.  900,  136  N.  Y. 
Supp.  1130,  70  N.  Y.  Misc.  651,  127  N. ' 
Y.  Supp.  798,  it  was  held  that,  under 
an  agreement  whereby  the  assets  of 
an  insolvent  bank  were  taken  over 
by .  ajiother  bank,  which  agreed  to 
pay  its  liabilities,  such  assets  were 
the  sole  source  from  which  repayment 
of  advances  made  by  the  latter  bank, 
and  satisfaction  of  its  claim  for  serv- 


ices rendered  by  it,  to  the  former 
bank  were  to  be  made,  so  that  the 
latter  bank  had  no  claim  against  the 
stockholders  of  the  former  where 
the  assets  taken  over  were  insufficient 
for  that  purpose. 

63  French  v.  Teschemaker,  24  Cal. 
518.  See  also  Lum  v.  American  Wheel 
&  Vehicle  Co.,  165  Cal.  657,  Ann.  Cas. 
1915  A  816,  133  Pac.  303. 

64Basshor  v.  Forbes,  36  Md.  154; 
Brown  v.  Eastern  Slate  Co.,  134  Mass. 
590. 

65  See  New  England  Commercial 
Bank  ■  v.  Newport  Steam  Factory,  6 
R.  I.  154,  75  Am.  Dec.  688. 

A  creditor  may  lawfully  contract  to 
surrender  or  waive  the  right  to  en- 
force the  stockholders'  liability. 
Anglo-American  Land,  Mortgage  & 
Agency  Co.,  Ltd.  v.  Lombard,  132 
Fed.  721,  certiorari  denied  196  U.  S. 
638,  49  L.  Ed.  630  (mem.  dec). 

66  "In  the  nature  of  things  there  is 
no  acceptance  of  one  person  as  a  sub- 
stituted debtor  where  there  is  no  re- 
lease of  another,  but  there  may  be  a 
release  of  a  debtor  without  substitut- 
ing another  in  his  place.  In  this  sense 
the  two  things  are  different,  but  both 
must  concur  to  effect  a  novation, 
which  is  the  substitution  of  a  new 
debtor  in  fhe  place  of  an  old  one  with 
intent  to  release  the  latter,"    Anglo- 
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or  waive  the  right  to  enforce  the  liability  of  the  stockholders,  he  may- 
become  estopped  from  enforcing  this  liability.®'' 

§4256.  — Release  of  individual  stockholders.  When  a  statute 
makes  stockholders  primarily  liable  with  the  corporation,  so  that  they 
are  in  effect  joint  debtors  with  the  corporation,  release  of  a  stock- 
holder by  a  creditor  discharges  the  corporation  and  the  other 
stockholders.®'  "Where  the  liability  is  several  only,  a  release  of 
one  stockholder  by  a  creditor  does  not  release  the  others.®*  Where 
stockholders  are  jointly  and  severally  liable  for  corporate  debts  in  pro- 
portion to  their  stock,  a  release  of  one  stockholder  by  a  creditor  from 
his  proportion  of  the  debt  releases  the  other  stockholders  only  pro 
tanto.™ 

§  4257.  —  Extension  of  time  of  payment,  etc.  Where  the  statute 
imposing  individual  liability  for  corporate  debts  upon  stockholders, 
in  express  terms,  or  impliedly,  under  the  construction  placed  upon  it 
.by  the  courts,  makes  the  stockholders  liable  merely  as  sureties  or  guar- 
antors, a  creditor  releases  stockholders  from  liability  if,  without  their 
consent,  he  extends  the  time  of  pajonent  by  taking  the  note  of  the 
corporation  for  his  claim,  or  otherwise,''^  or  if  he  parts  with  or  renders 


American  Land,  Mortgage  &  Agency 
Co.,  Ltd.  V.  Lombard,  132  Fed.  721, 
certiorari  denied  196  U.  S.  638,  49 
L.  Ed.  630  (mem.  dec).  In  this  case 
there  Tvas  held  not  to  have  been  a 
novation. 

67  Anglo-American  Land,  Mortgage 
&  Agency  Co.,  Ltd.  v.  Lombard,  133 
Fed.  721,  certiorari  denied  196  IT.  8. 
638,  49  L.  Ed.  630    (mem.  dec). 

Where  a  corporation  conveyed  all 
its  assets  to  another  corporation,  and 
at  the  same  time  the  stockholders 
transferred  their  stock  to  the  latter 
corporation  which  agreed  to  save  them 
harmless  from  liability  on  account  of 
claims  or  debts  against  the  first  cor- 
poration, it  was  held  that  the  fact  that 
creditors  of  the  first  corporation 
proved  their  claims  in  insolvency  pro- 
ceedings against  the  second  corpora- 
tion and  received  dividends  thereon 
did  not  estop  them  from  enforcing  the 
statutory  liability  of  the  stockholders 
of  the  first  corporation.    Anglo-Amer- 


ican Land,  Mortgage  &  Agency  Co., 
Ltd.  V.  Lombard,  132  Fed.  721,  cer- 
tiorari denied  196  IT.  S.  638,  49  L.  Ed. 
630   (mem.  dec). 

68  Prince  v.  Lynch,  38  Gal.  528,  99 
Am.  Dec  427.  See  Phoenix  Bank  v. 
Bumstead,  18  Pick.   (M^ass.)   77. 

69Hefrries  v.  Piatt,  21  Hun  (N.  Y.) 
132;  Bank  of  Poughkeepsie  v.  IfEotson, 
5  Hill  (N.  Y.)  461. 

70Pjince  V.  Lynch,  38  Oal.  528,  99 
Am.  Dec  427. 

71  Powell  V.  Eldred,-39  Mich.  562; 
Hanson  v.  Donkersley,  37  "Mich.  184. 

A  valid  extension  of  time  granted 
by  a  creditor  to  the  corporation  with- 
out the  consent  of  a  stockholder  who 
has  previously  transferred  his  stock 
releases  such  stockholder  frcrm  lia- 
bility for  the  debt.  But  the  burden  is 
on  the  stockholder  to '  show  that  such 
•extension  was  made  without  his  con- 
sent. Way  v.  Mooers,  135  Minn.  339, 
160  N.  W.  1014. 

As  to  whether  the  liability  of  stock- 
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unavailable  any  security  or  fund  which  he  has  a  right  to  apply  in 
satisfaction  of  the  debt.''^  It  is  otherwise,  however,  where  stockholders 
are  originally  and  primarily  liable,  and  not  liable  merely  as  sureties 
or  guarantors,  and'  under  such  circumstances  they  are  not  discharged 
by  an  extension  of  the  time  of  payment,''*  or  because  the  creditor  has 
released  or  settled  with  persons  secondarily  liable.''* 

When  a  statute  gives  laborers,  servants  or  employees  of  a  corpora- 
tion a  claim  against  stockholders  in  addition  to  the  liability  of  the 
corporation,  an  employee,  by  taking  a  note  from  the  corporation,  and 
attempting  to  collect  the  same  out  of  the  assets  of  the  corporation, 
does  not  waive  his  righ^  against  the  stockholders.''* 

The  effect  of  an  extension  of  the  time  of  payment  upon  the  liability 
of  a  person  who  has  transferred  his  stock  ''*  upon  the  running  of  the 
statute  of  limitations,''?  and  where  the  statute  requires,  as  a  condition 
of  the  personal  liability  of  stockholders  for  a  corporate  debt,  that  an 
action  shall  be  brought  against  the  corporation  on  the  debt  within  a 
specified  time  after  it  becomes  due,''*  has  been  considered  in  other 
sections. 

§  4258.  —  Effect  of  taking  gnaranty  from  stockholders.  If  some 
of  the  stockholders  of  a  corporation  personally  guarantee  the  payment 
of  advances  made  to  the  corporation,  or  any  other  debt  of  the  cor- 
poration, without  anything  being  said  as  to  their  liability  as  stock- 
holders, their  guaranty  does  not  relieve  them  from  their  statutory 
liability.  They  are  liable  as  guarantors  by  virtue  of  their  contract, 
and  are  also  liable  as  stockholders  by  virtue  of  the  statute,  without  . 
regard  to  their  guaranty.''® 

holders  is   that   of   sureties   or  guar-  Ohio  Dee.  947;  Aultman's  Appeal,  98 

autors,  see  §  4177,  supra.  Pa.  St.  505. 

72  Assets  Realization  Co.  v.  How-  As  to  whether  the  liability  of  stoek- 
ard,  70  N.  Y.  Mise.  651,  127  N.  Y.  holders  is  that  of  sureties  or  guar- 
Supp.  798,  judgment  aff'd  152  N.  Y.  antors,  see  §4177,  supra. 

App.  Div.  900,  136  N.  Y.  Supp.  1130,  71  Knickerbocker      Trust      Co.      v. 

211  N.  Y.,430,  105  N.  E.  680.  Myers,  133  Fed.  764,  judgment  aff'd 

73  Knickerbocker  Trust  Co.  v.  Myers,  139  Fed.  Ill,  1  L.  E.  A.  (N.  S.)  1171. 
133  Fed.  764,  judgment  aff'd  139  Fed.  76  Jackson  v.  Meek,  87  Tenn.  69,  10 
111,  1  L.  E.  A.  (N.  S.)  1171;  Grew  v.  Am.  St.  Rep.  620,  9  S.  W.  225. 
Breed,  10  Meto.  (Mass.)   569;  Harger  76See  §4197,  supra. 

V.   McCullough,   2  Den.   (N.  Y.)    119.  77  See  §  4239,  supra. 

And  see  Boiee  v.  Hodge,  51  Ohio  St.  78  See  §4234,  supra. 

236,   46   Am.   St.   Eep.   569,  37  N.  E.  79  London  &  S.  F.  Bank  v.  Parrott, 

265;   Painesville  Nat.   Bank  v.  King  125  Gal.  472,  73  Am.  St.  Eep  64,  58 

Varnish  Co.,  8  Ohio  Cir.  Ot.  563;  Tay-  Pac.  164. 

lor    V.    West    Liberty    Wheel    Co.,    6 
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§  4259.  —  Payment  by  or  release  of  corporation.  Of  course,  pay- 
ment of  a  debt  by  the  corporation  discharges  stockholders  from  lia- 
bility, and  part  payment  discharges  them  pro  tanto.*"  Stockholders 
are  not  released  from  liability  for  a  corporate  debt,  however,  by  an 
unexecuted  agreement  by  a  corporation  with  a  holder  of  its  notes  to 
convey  property  to  him  in  payment  thereof.^i 

Under  a  statute  making  stockholders  liable  for'  corporate  debts, 
there  can  be  no  liability  for  a  claim  against  the  corporation  when  it 
ceases  to  be  a  corporate  debt.  Anything,  therefore,  which  releases  or 
discharges  a  corporation  from  liability  for  a  corporate  debt  neces- 
sarily releases  or  dischairges  the  stockholders,?^  unless  there  is  some 
provision  to  the  contrary.  Such  has  been  held  the  effect  of  a  release 
of  a  corporation  by  creditors  in  insolvency  proceedings,  in  the  absence 
of  provision  to  the  contrary,^^  and  of  the  payment  of  a  corporate  debt 
by  a  surety,  in  jurisdictions  where  such  payment  operates  to  extin- 
guish the  debt.** 

It  has  been  sadd  that  a  suspension  of  the  remedy  against  the  cor- 
poration does  not  extinguish  the  debt,  and  hence  does  not  affect  the 
liability  of  the  stockholders.^*    But,  as  we  have  seen,  there  is  no  lia- 


80  Western  Pae.  E.  Co.  v.  Godfrey, 
166  Cal.  346,  Ann.  Cas.  1915  B  825, 
136  Pac.  284;  San  Jose  Sftv.  Bank  v. 
Pharis,  58  Cal.  380.  See  also' Eva  v. 
Andersen,  166  Cal.  420,  137  Pac.  16. 

The  liability  of  a  stockholder  is 
only  for  his  proportion  of  such  part  of 
a  debt  or  liability  as  remains  unpaid. 
Western  Pae.  R.  Co.  v.  Godfrey,  166 
Cal.  346,  Ann.  Oas.  1915  B  825,  136 
Pac.  284. 

Even  where  a  person  who  transfers 
his  stock  remains  liable  for  debts 
previously  contracted,  he  is  not  liable 
for  debts  which  existed  prior  to  the 
transfer,  but  have  since  been  paid. 
See  §  4198,  supra. 

81  Grew  V.  Breed,  10  Mete.  (Mass.) 
569. 

82Mohr  V.  Minnesota  Elevator  Co., 
40  Minn.  343,  41  N.  W.  1074.  See 
Prince  v.  Lynch,  38  Cal.  528,  99  Am. 
Dee.  427. 

"Whatever  satisfies  or  extinguishes 
the  debt  as  to  the  corporation,  extin- 
guishes, also,  the  liability  of  the  stock- 


holders, because  the  creditor  can 
claim  only  one  satisfaction  of  the 
debt."  Young  v.  Rosenbanm,  39  Cal. 
646. 

"As  the  liability  of  the  stockholder 
to  contribution  for  a  payment  of  a 
corporate  debt  presupposes  the  exist- 
ence of  such  debt,  it  must  necessarily 
follow  thart;  when  the  corporation  debt 
is  extinguished  the  statutory  liability 
of  the  stockholders  at  once  ceases." 
Yule  v.  Bishop,  133  Cal.  574,  65  Pac. 
1094,  62  Pac.  68. 

83  See  §  4264,  infra. 

84  Yule  V.  Bishop,  133  Cal.  574,  65 
Pac.  1094,  62  Pac.  68.  i 

Upon  such  payment  the  original  lia- 
bility is  extinguished  and  a  new  lia- 
bility arises  against  the  corporation 
and  its  stoekholdsrs,  based  on  the 
contract  of  suretyship,  to  reimburse 
the  surety  for  what  he  has  expended, 
including  necessary  coatsi  and  ex- 
penses. Yule  V.  Bishop,  133  Cal.  574, 
65  Pac.  1094,  62  Pac.  68. 

86  Young  V.  Eosenbaum,  39  Cal.  646. 
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bility  on  the  part  of  stockholders  for  a  debt  which  has  become  barred 
as  against  the  corporation  by  the  statute  of  limitations.^^ 

It  has  been  held  that  a  stockholder  is  not  relieved  from  liability  pro 
tanto  on  notes  of  the  corporation  held  by  a  bank  by  reason  of  the  fact 
that  the  corporation  has  deposits  in  the  bank. 8'' 

§  4260.  —  Release  by  corporation.  Since  the  statutory  or  constitu- 
tional liability  for  corporate  debts  is  imposed  upon  stockholders  for 
the  benefit  of  creditors,  •  and  not  for  the  benefit  of  the  corporation,** 
neither  the  corporation  nor  its  officers  can  release  a  stockholder,  from 
the  liability  Tvithout  the  consent  of  the  creditors.*®  So  the  directors 
of  a  national  bank  have  no  power  to  release  its  stockholders  from 
their  statutory  liability.®**  Nor  can  their  liaibility  "be  affected,  dis- 
charged, or  released  by  any  action  taken  by  the  corporation,  or  by  the 
combined  action  or  agreement  of  the  corporation  and  its  stock- 
holders,"®^ nor  by  anything  done  or  omitted  to  be  done  by  the  bank 
or  its  officers  after  the  bank  has  failed  and  a  receiver  has  been  ap- 
pointed.®^ 


86  See  §4173,  supra. 

87  Thoimas  v.  Matthiessen,  232  U.  S. 
221,  58  L.  Ed.  577,  rev'g  judgment 
192  Fed.  495. 

88  See  §4210,  supra. 

89  Northwestern  Trust  Co.  v.  Brad- 
bury, 117  Minn.  83,  Ann.  Gas.  1913  D 
69,  134  N.  "W.  513;  Nichols  v.  Stevens, 
123  Mo.  96,  45  Am.  St.  Eep.  514,  27 
S.  W.  613,  25  S.  W.  578;  Earth  v.  Pock, 
51  Mont.  418,  155  Pac.  282.  And  see 
Jackson  v.  Meek,  87  Tenn.  69,  10  Am. 
Bt.  Eep.  620,  9  S.  W.  225. 

In  Thompson  v.  Gross,  106  Wis.  34, 
81  N.  W.  1061,  an  agreement  on  the 
reorganization  of  a  bank,  whereby  its 
stockholders  gave  it  their  notes  to 
the  amount  of  their  stock,  "to  be  used 
and  collected  only  in  case  there  is'  a 
shortage  in  present  assets  and  cash  to 
cover  liabilities  to  creditors  and  for 
stock,"  and  providing  that  any  pay- 
ment on  a  note  so  given  should  amount 
to  a  discharge  pro  tanto  of  the  payor 's 
statutory  liability,  was  held  to  be  en- 
forceable by  the  bank's  receiver  on 
its  subsequent  insolvency.  It  was  held 
that  the  fact  that  the  creditors  6f  the 


bank  were  not  parties  to  the  agree- 
ment did  not  render  it  invalid  on  the 
ground  of  a  failure  of  the  considera- 
tion that  payment  should  discharge 
statutory  liability,  since  payments, 
made  under  it  would  constitute  a  trust 
fund  to  be  so  administered  that  the 
,  statutory  liability  of  those  making 
such  payments  would  be  discharged 
pro  tanto,  and  the  creditors  could  not 
participate  in  such  fund  except  by 
releasing,  pro  tanto,  their .  rights 
against  the  stookhofders  under  the 
statute. 

Such  a  provision  does  not,  as 
against  the  corporation,  invalidate  an 
agreement  whereby  the  corporation 
issues  stock  as  full  paid  and  non- 
assessable. Lum  V.  American  Wheel  & 
Vehicle  Co.,  165  Cal.  657,  Ann.  Gas. 
1915  A  816,  133  Pac.  303." 

90  American  Nat.  Bank  of  Macon  v. 
Commercial  Nat.  Bank  of  Macon, -246 
Fed.  721. 

91  Scott  V.  Latimer,  89  Fed.  843, 
aff'd  181  U.  S.  202,  45  L.  Ed.  822. 

92  They  cannot  release  a  stock- 
holder from  liability  after  that  time. 
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The  effect  in  this  regard  of  payments  to  the  corporation  will  be 
considered  in  a  subsequent  section.®* 

§4261.  — Playments  by  stockholders.  When  stockholders  are 
made  severally  liable  to  creditors  of  .the  corporation  to  the  extent  or 
amount  of  the  stock  owned  by  them  respectively,  so  that  any  creditor 
may  proceed  against  any -stockholder  to  collect  his  debt  to  the  extent 
of  the"  stockholder 's  liability,  a  stockholder  is  discharged  from  any 
further  liability  when  he  pays  a  valid  judgment  recovered  against  him 
by  a. creditor  for  the  full  amount -of  his  liability,  or  to  the  extent  of 
the  payment,  when  the  judgment  is  for  less  than  the  amount  of  his 
liability.®*  And  a  voluntary  payment  to  a  creditor  has  the  same 
effect,  if  the  creditor  might  have  maintained  an  aiction  or  issued  an 
execution  and  compelled  the  payment.®^    And  the  same  is  true  under 


Lantry  v.  Wallace,  182  V.  S.  536,  45 
L.  Ed.  121«,  afE'g  97  Fed.  865,  89  Ted. 
1023  (mem.  dec),  followed  in  Hood 
V.  Wallace,  182  XT.  S.  555,  45  L.  Ed. 
1227,  aff'g  97  Fed.  983  (mem.  dec), 
89  Fed.  11. 

93  See  §  4261,  infra. 

94  Thebus   v.    Smiley,   110   111.  '316 
Buchanan    v.    Meisser,    105    111.    638 
Manville  v.  Bower,  11  Mo.  App.  317 
Mathez  v.  Neidig,  72  N.  Y.  100;  Gar- 
rison V.  Howe,  17  N.  T.  458;  WoodrufE' 
&  Beach  Iron  Works  v.,  Chittenden,  4 
Bosw.  (N.  y.)  406. 

95  Florida.  Hood  v.  French,  37  Fla. 
117,  19  So.  165. 

HUuois.  Buchanan  v.  Meisser,  105 
111.  638;  Schrafler  v.  Heinzelman,  '51 
111.  App.  31,  aff'd  150  111.  227,  37  N. 
E.  235. 

Kansas.  Munson  v.  Warren,  63 
Kan.  162,  65  Pae.  222;  Sedgwick  City 
Bank  v.  Sedgwick  Milling  &  Elevator 
Co.,  59  Kan.  654,  54  Pac  681;  Ken- 
dall V.  Underhill,  8  Kan.  App.  521,  56 
Pac.  544;  Campbell  v.  Eeeae,  8  Kan. 
App.  518,  56  Pac  543;  Musgrave  v. 
Glen  Elder  Ass'n,  5  Kan.  App.  393, 
49  Pac  338;  Brown  v.  Trail,  89  Fed. 
641;  Sargent  v.  Stetson,  181  Mass. 
371,  63  N.  E.  929;  Broadway  Nat. 
Bank  v.  Baker,  176  Mass.  294,  57  N. 
E,  603  (under  the  Kansas  statute). 


Missouri.  Washington  Sav.  Bemk  v. 
Butchers'  &  Drovers'  Bank,  iSO  Mo. 
155,  31  S.  W.  761. 

New  York.  Mathez  v.  Neidig,  72 
a.  Y.  100;  Garrison  v.  Howe,  17  N. 
Y.  458;  Young  v.  Brice,  19  Abb.  N. 
Oas.  79,  note;  Richards  v.  Brice,  15 
Daly  144,  16  N.  Y.  Civ.  Proc.  398. 

He  may  interpose  such  payment  as 
an  equitable  defense  when  sued  at 
law  in  another  state,  where  the  stat- 
utes of  the  foruim  permit  the  pleading 
of  equitable  defenses  in  actions  at 
law.  Sargent  v.  Stetson,  181  Mass. 
371,  63  N.  E.  929;  Broadway  Nat. 
Bank  v.  Baker,  176  Mass.  294,  57  N. 
E.  603. 

In  Maine,  under  a  former  statute,  it 
was  held  that  the  liability  of  a  stoek- 
Iholder  for  corporate  debts  depended 
upon  the  making  of  a  return  by  the 
officer  holding  an  execution  against 
the  corporation  that  he  could  find  no 
c'orporate  property,  and  that  payments 
made  before  the  existence  of  such  an 
execution  and  return  were  merely 
voluntary  and  did  not  relieve  a  stock- 
holder from  liability.  This  rule  was 
changed  by  Act  June  2,  1851,  c.  210, 
but  it  was  held  that  its  provisions 
were  prospective  merely.  Grose  v. 
Hilt,  36  Me.  22.  See  also  Ingalls  v. 
Cole,  47  Me.  530. 
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a  statute  making  stockholders  severally  liable  to  each  creditor  in  an 
action  at  law,  or  on  an  execution  in  proportion  to  the  aanount  of  his 
stock.8^ 

A  stockholder,  however,  cannot  discharge  himself  from  liability  by 
paying,  to  the  full  extent  of  his  liability,  a  debt  due  from  the  corpora- 
tion to  a  firm  of  which  he  is  a  member,  for  the  firm  could  not  maintain 
an  action  against  him.*''  Nor  can  a  stockholder  discharge  himself  from 
liability  to  a  creditor  who  has  acquired  a  priority  as  against  him  by 
commencement  of  an  action  to  enforce  his  liability,^'  by  voluntarily 
paying  another  creditor  to  the  extent  of  his  liability,'^  or  even  by 
paying  a  judgment  recovered  by  another  creditor  in  an  action  com- 
menced after  the  commencement  of  the  first  action.^  The  rule  is 
otherwise,  however,  where  the  creditor  first  suing  acquires  no  lien, 
and  no  indefeasible  priority  of  right.*  And  it  has  also  been  held 
that  a  stockholder  is  discharged  by  payment  to  another  creditor  after 
a  petition  has  been  filed  and  summons  issued  in  an  action  against 
him  but  before  the  summons  has  been  served,  even  though  he  has  actual 
notice  of  the  commencement  of  the  suit.^ 

A  stockholder  who  in  good  faith  purchases  for  full  value  a  claim 
against  the  corporation  and  has  received  no  reimbursement,  is  thereby 


In  an  action  against  a  stookholder 
to  enforce  his  individual  liability  under 
the  Kansas  statute,  it  was  held  that 
payment  of  a  debt  by  him  by  giving 
his  individual  note  in  good  faith  was 
a  good  defense  pro  tanto.  Munson  v. 
Warren,  63  Kan.  162,  65  Pac.  222; 
Campbell  v.  Reese,  8  Kan.  App.  518, 
56  Pae.  543. 

Payment  of  debts  in  real  estate  is 
a  good  defense  pro  tanto.  Kendall  v. 
Underbill,  8  Kan.  App.  521,  56  Pae.  544. 

96  Eva  v.  Andersen,  166  Cal.  420, 
137  Pac.  16;  Larrabee  v.  Baldwin,  35 
Cal.  155;  In  re  South  Mountain  Con- 
sol.  Min.  Co.,  5  Fed.  403  (under  the 
California  statute);  Boyd  &  Son  v. 
Hall,  56  Ga.  563;  Branch  v.  Baker, 
53  6a.  502;  Jones  v.  Wiltberger,  42 
Ga.  575;  Belcher  v.  Wilcox,  40  Ga. 
391;  Lane  v.  Harris,  16  Ga.  217. 

Where  the  purchaser  of  stock  agrees 
to  hold  the  seller  harmless  from  any 
debts  or  liabilities  of  the  company  for 
which  he  may  be  obligated  or  liable 


as  a  stockholder,  the  seller  may  pay 
the  claim  of  a  creditor  of  the  corpora- 
tion for  which  he  is  liable  as  a  stock- 
holder without  suit  and  recover  the 
amount  so  paid  from  the  purchaser. 
Eva  V.  Andersen,  166  Cal.  420,  137 
Pac.  16. 

97  Buchanan  v.  Meisser,  105  HI.  638. 
Compare,  however,  Hall  v.  Klinck,  25 
S.  C.  348,  60  Am.  Rep.  505. 

98  See  §  4247,  supra. 

99  Jones  v.  Wiltberger,  42  Ga.  575; 
Thebu®  V.  Smiley,  110  111.  316;  Cole  v. 
Butler,  43  Me.  401. 

I  Cole  V.  Butler,  43  Me.  401. 

8  State  Sav.  Ass'n  v.  KeUogg,  63 
Mo.  540;  ManviUe  v.  Eoever,  11  Mo. 
App.  317. 

3  Munson  v.  Warren,  63  Kan.  162, 
65  Pae.  222. 

In  Oampbeli  v.  Reese,  8  Kan.  App. 
518,  56  Pac.  543,  the  stockholder  was 
held  to  have  been  discharged  where 
he  had  no  actual  notice  of  the  filing 
of  the  suit. 
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relieved  from  liability.*  But  according  to  the  weight  of  authority, 
a  stockholder  cannot  discharge  his  liability  by  buying  up  claims 
against  the  corporation  at  a  discount,  for  the  purpose  of  setting  them 
off  at  their  face  value  against  his  liability.*  On  the  other  hand,  it 
has  been  held  that  a  stockholder  who  has  purchased  the  claims  of  cred- 
itors at  a  discount  and  had  the  same  assigned  to  him  may  bring  them 
in  at  their  face  value  and  share  ratably  with  the  claims  ^f  the  other 
creditors  in  the  enforcement  of  the  statutory  liability.* 

It  has  been  held  that  a  stockholder  cannot  escape  liability  to  a  cred- 
itor who  has  commenced  an  action  against  him  by  inducing  a  friend  to 
buy  up  claims  against  the  corporation  at  a  discount,  and  then  con- 
fessing judgment  in  his  favor,  and  satisfying  the  same.'  But  there  is 
authority  to  the  effect  that  he  is  relieved  from  liability  under  such 
circumstances  where  there  is  no  conspiracy  or  collusion  between  the 
stockholder  and  the  judgment  creditor  to  defeat  a  recovery  in  the 
pending  action.' 

Where  the  liability  exists  in  favor  of  the  creditors  collectively,  and 


4  Sargent  v.  Stetson,  181  Mass.  371, 
63  3Sr.  B.  929;  Broadway  Nat.  Bank 
V.  Baker,  176  Mass.  294,  57  N.  E.  603 
(under  the  Kansas  statute). 

So  a  stoekliolder  who  purchases  in 
good  faith  and  for  full  value  a  note 
and  mortgage  guaranteed  by  the  eor- 
poration,  and  which  exceeds  in  amount 
his  liability,  and  has  received  nothing 
in  reimbursement,  is  thereby  relieved 
from  liability.  He  may  plead  the  fact 
of  the  purchase  as  an  equitable  de- 
fense to  an  action  against  him  in  an- 
other statOj  where  the  statutes  of  the 
forum  permit  equitable  defenses  to  be 
interposed  in  actions  at  law.  It  is 
immaterial  tliat  the  note  and  mort- 
gage are  not  transferred  to  his  name^ 
Sargent  v.  Stetson,  181  Mass.  371,  63 
N.  E.  929. 

In  American  Freehold  Mortg.  Co.  v. 
Brower  (Miss.),  32  So.  906,  a  stock- 
holder was  permitted  to  set  off  a 
judgment  which  he  had  obtained  by 
assignment,  where  tlie  evidence  was 
insufficient  to  show  bad  faith,  and 
he  had  paid  the  full  amount  of  his  lia- 
bility iot  it. 

6  United  States.    Manville  v.  Karst, 


16  Fed.  644,  5  McCrary  142;  Id.,  16 
Fed.  173. 

,     Georgia.     Holland   v.   Heyman,    60 
Ga.  174. 

Illinois.  Thompson  v.  Meisser,  108 
HI.  359;  Kunkelman  v.  Bentchler,  15 
111.  App.  2i71;  Gauoh  v.  Harrison, 
12  111.  App.  457. 

Kansas.  Abbey  v.  Long,  44  Kan. 
688,  24  Pae.  1111.  See  also  Brown  v. 
TraU,  89  Fed.  641. 

Minnesota.  See  Baleh  v.  "Wilson,  2f 
Minn.  299. 

Missouri.  Lingle  v.  National  Ins. 
Co.,  45  Mo.  109. 

New  York.  Bulklcy  v.  Whiteomb, 
121  N.  Y.  107,  24  N.  E.  13,  49  Hun 
290,  1  N.  Y.  Supp.  748;  Briggs  v 
Cornwell,  9  Daly  436. 

Tennessee.  See  Smith  v.  Mosby,  9 
Heisk.  501. 

e  Covington  Stone  &  Sand.  Co.  v. 
Rosedaile  Elee.  Light  Jockey  Club,  25 
Ky.  L.  Rep.  963,  76  S.  W.  506. 

7  Manville  v.  Karst,  16  Fed.  644,  5 
McCrary  142;  Id.,  16  Fed..  173. 

8  Manville  v.  Eoever,  11  Mo.  App, 
317. 
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can  be  enforced  only  in  proceedings  instituted  for  that  purpose  in 
behalf  of  all  of  them,®  a  stockholder  cannot  discharge  his  further 
responsibility  by  the  voluntary  payment  of  the  full  quota  of  his  liat- 
bility  to  a  particular  creditor  or  set  of  creditors.^" 

Since  the  liability  is  to  the  creditors,  it  cannot  be  satisfied  by  pay- 
ment to  the  corporation.^^  So  under  a  statute  making  stockholders 
liable  for  corporate  debts  in  proportion  to  the  amount  of  their  stock, 
payment  of  money  by  certain  stockholders  to  the  president  of  the  cor- 
poration, to  discharge  their  proportionate  liability  for  the  entire  in- 
debtedness, and  application  of  the  same  to  the  payment  of  corporate 
debts  to  the  extent  of  the  proportionate  liability  of  such  stockholders, 
does  not  relieve  other  stockholders  from  liability  for  their  proportions 
of  the  indebtedness.^^  Nor  is  a  stockholder  who  has)  paid  to  the  com- 
pany for  his  stock  an  amount  in  excess  of  its  par  value  entitled  to 
have  his  ^lability  reduced  tO'  the  extent  of  such  excess  payment.^^ 
And  while  a  stockholder  who  has  paid  for  his  stock  twice  has  a  claim 
against  the  corporation  for  the  excess,  he  is  not  thereby  relieved  from 
his  statutory  liability  to  creditors.^* 

Even  though  the  liability  is  directly  to  the  creditors  so  that  it  could 
not  be  enforced  by  a  receiver,^*  it  has  been  held  that  a  stockholder 
may  set  off  an  indebtedness  due  him  as  a  result  of  payments  made  by 
him  to  the  receiver,  where  the  money  so  paid  was  distributed  by  the 
receiver  to  the  creditors  under  an  order  of  court.^® 

Payments  made  by  a  stockholder  of  a  national  bank,  pursuant  .to 
an  assessment  levied  for  the  purpose  of  restoring  impaired  capital  to 
enable  the  bank  to  continue  in  business,  cannot  be  applied  either  at 
law  or  in  equity  to  extinguish  or  reduce  his  liability  under  an  assess- 
ment made  by  the  comptroller  of  the  currency  on  the  subsequent 

9  See  §§4218, 4228,  supra.  bility.      Robertson    v.    Conway,    188 

lOBumap  V.  Haskins  Steam-Engine  Fed.  579. 

Co.,    127    Mass.    586;     Northwestern  l^Goilden  v.  Cervenka,  278  111.  409, 

Trust  Co.  V.  Bradbury,  117  Minn.  83,  116  N.  E.  273. 

Ann.  Cas.  1913  D  71,  134  N.  W.  513.  16  See  §  4214,  supra. 

11  Golden  v.  Cervenka,  278  111.  409,  16  It  was  so  held  where  payment  of 
116  N.  E.  273.  a  note  by  the  corporation  just  prior 

12  Knowles  v.  Sandereock,  107  Cal.  to  its  insolvency  was  held  to  be  an 
629,  40  Pac.  1047.  illegal  preference,   and  a  stockholder 

13  Eiehards  v.  Schwab,  101  N.  Y.  who  had  indorsed  it  was  required  to 
Misc.  128,  167  N.  Y.  Supp.  535.  repay  to  the  receiver  the  amount  of 

The  amount  of  a  premium  paid  to      such   preference.     Strauss  •  v.  Denny, 
the  corporation  for  the  stock  cannot      95  Md.  690,  53  Atl.  571. 
be  set  off  against  the  statutory  lia- 
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insolvency  and  liquidation  of  the  bank.^''  Nor  can  he  set  off  against 
such  an  assessment  the  value  of  property  delivered  to  the  bank  while 
it  was  in  a  failing  condition  under  an  agreement  with  its  officers  and 
the  bank  examiner  that,  in  case  of  a  failure,  such  property  should  be 
applied  upon  a  stock  assessment.^*  Nor  is  the  liability  of  a  stock- 
holder of  a  state  bank  discharged  by  the  payment  of  an  assessment 
on  his  stock  levied  by  a  bank  examiner  or  other  similar  officer  for  the 
purpose  of  enabling  it  to  continue  in  business,  even  though  the  funds 
so  obtained  are  aippli«d  to  the  payment  of  creditors.^®  But  he  may  set 
off  against  his  liability  the  amount  of  an  assessment  levied  for  the 
purpose  of  enabling  the  corporation  to  resume  business,  where  it  never 
does  so,  and  the  money  collected  is  used  to  pay  the  claims  of  creditors 
in  liquidation,  pursuant  to  an  order  of  court. ^" 

Payments  made  to  a  receiver  of  a  national  bank,  pursuant  to  a  plan 
for  the  settlement  of  the  claims  of  creditors,  may  be  applied  in  re- 
duction of  the  statutory  liability  on  a  subsequent  assessment,  where  it 
appears  that  they  were  made  with  that  intention.^^  And  a  stockholder 
in  a  national  bank  may  set  off  the  value  of  property  turned  over  by 
him  to  a  temporary  receiver  after  the  insolvency  of  the  bank,  under 
an  agreement  that  it  should  be  used,  if  necessary,  in  liquidating  the 
bank's  indebtedness,  .and  that  if  so  used  its  value  should  be  credited 
on  any  assessment  subsequently  levied  upon  the  defendant's  stock, 
where  it  is  in  fact  so  used ;  ^^  or  a  claim  against  the  receiver  of  such  a 
nature  that  it  is  entitled  to  be  paid  in  full  before  distribution  of  the 
assets  among  the  general  creditors.^* 

A  receiver,  with  the  approval  of  the  court,  may  compromise  or 
settle  with  stockholders  who  are  willing  to  pay  a  certain  amount  with- 

17  Delano  v.  Butler,  118  U.  S.  634,  leld  that  certain  payments,  made  by 
30  L.  Ed.  260,  aff 'g  23  Fed.  217.  corporation  stockholders  in  a  national 

18  Witters  v.  Sowles,  32  Fed.  130.  bank   to   its   receiver,   pursuant   to   a 

19  The  assessment  is  not  in  the  in-  plan  to  settle  the  claims  of  creditors 
terest  of  creditors,  but  rather  to  place  and  thus  avoid  the  necessity  for  pay- 
the  bank  in  a  position  for  the  future  ing  an  assessment  previously  made 
transaction  of  business.  Northwestern  and  subsequently  withdrawn,  should 
Trust  Co.  v.  Bradbury,  117  Minn.  83,  he  applied  in  reduction  of  the  stat- 
Ann.  Cas.  1913  D  69,  134  N.  W.  513.  utory  liability  of  such  stockholders  on 

20  Mosler  Safe  Co.  v.  Guardian  Trust  a  subsequent  assessment,  such  being 
Co.,  208  N.  Y.  524,  101  N.  B.  786,  the  evident  intention  with  which  they 
modifying  and  aff'g  judgment  153  N.  were  made,  and  the  course  in  accord- 
Y.   App.  Div.   117,   138   N.   Y.   Supp.  ance  with  natural  justice. 

298.  22  Cole  V.  Adams,  101  Neb.  21,  161 

21  In  Kbrbly  v.  Springfield  Inst,  for      N.  W.  1036. 

Savings,  245  U.  S.  330,  62  L.  Ed.  326,  23  Welles  v.  Stout,  38  Fed.  807. 

aff'g  judgment  218  Fed.  814,  it  was 
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out  litigation  where  their  liability  or  their  ability  to  pay  the  full 
amount  ia  doubtful,  and  such  a  course  is  for  the  interest  of  the 
estate.^* 

§  4262.  —  Recovery  of  judgment  against  stockholder.  When  the 
statute  is  such  as  to  allow  any  creditor  to  proceed  against  any  stock- 
holder, and  thereby  obtain  priority  over  other  ereditors,^^  a  judg- 
ment recovered  against  a  stockholder  by  a  creditor  for  the  full 
amount  of  his  liability  discharges  him  from  liability  to  other  cred- 
itors, although  the  judgment  has  not  been  paid.^®  This  is  true  of 
a  judgment  by  confession,  if  it  is  in  favor  of  a  bona  fide  creditor,^'' 
and  of  a  judgment  recovered  in  another  state.^^ 

If  the  liability  of  the  stockholders  is  several,^^  a  judgment  against 
one,  so  long  as  it  is  unsatisfied,  does  not  release  the  others,^**  and  it  has 
been  held  that,  under  such  circumstances,  the  court  may  render  judg- 
meilt  against  the  stockholders  served  or  appearing,  and  retain  the 
cause  for  the  purpose  of  proceeding  against  other  stockholders,  as  to 
whom,  by  reason  of  nonresidence  or  otherwise,  no  jurisdiction  was 
originally  acquired.^^  ' 

§4263.  — Recovery  of  judgment  against  corporation.  If  stock- 
holders are  liable  only  upon  the  original  indebtedness  of  the  corpo- 
ration, and  there  is  nothing  in  the  statute  to  show  an  intent  to  render 
inapplicable  the  principle  that  a  debt  is  merged  in  a  judgment  recov- 
ered thereon,  a  stockholder  is  necessarily  discharged  from  liability 
on  a  debt  of  the  corporation,  if  the  creditor  sues  the  corporation  and 
recovers  a  judgment  against  it,  and  the  stockholder  is  not  a  party  to 
the  action.  And  the  same  is  true  if  a  judgment  is  recovered,  after  a 
person  has  ceased  to  be  a  stockholder,  on  a  debt  existing  while  he  was 

24  Lamar  v.  Taylor,  141  Ga.  227,  80  As  to  the  effect  of  confessing  judg- 
S.  B.  1085;  State  v.  German  Sav.  Bank  ment  in  favor  of  persons  induced  to 
of  Omaha,  65  Neb.  416,  91  N.  W.  buy  up  claims  after  the  institution  of 
414;  State  v.  Bank  of  Eushville,  57  an  action  against  the  stockholder  to 
Neb.  608,  78  N.  W.  281;  Morrison  v.  enforce  his  liability,  see  §  4261,  supra. 
Lincoln  Sav.  Bank  &  Safe  Deposit  28  Gushing  v.  Perot,  175  Pa.  St.  66, 
Co.,  2  Neb.  (Unoff.)  762,  89  N.  W.  996.  34  L.  E.  A.  737,  52  Am.  St.  Rep.  835, 

25  See  §  4218,  supra.  34  Atl.  447. 

26  See  Buchanan  v.  Meisser,  105  111.  29  See  §  4179,  supra.    ■ 

638;  Bittner  v.  Lee,  25  Mo.  App.  559;  30  Hanson  v.  Davison,  73  Minn.  454, 

Manville  v.  Eoever,  11  Mo.  App.  317.  76  N.  W.  254;   Harper  v.  Carroll,  66 

2VManville  v.  Eoever,  11  Mo.  App.  Minn.  487,  69  N.  W.  610,  1069. 

."/L7.     Compare,  however,  Manville  v.  31  Toll  v.  Cobbey,  22  Colo.  App.  244, 

Karst,   16  Fed.   644,   5   McCrary  142;  124  Pae.  357;  Mason  v.  Alexander,  44 

id  ;  16  Fed.  173.  Ohio  St.  318,  7  N.  B.  435. 
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a  stockholder,  and  for  which  he  was  liable.**  Under  a  statute  making 
stockholders  individually  liable  for  labor  debts  of  the  corporation,  and 
allowing  an  action  for  such  a  debt  to  be  brought  against  the  corpora- 
tion alone,  or  against  the  corporation  and  any  or  all  of  the  stock- 
holders jointly,  a  judgment  recovered  by  a  creditor  in  an  action 
against  the  corporation  alone  is  a  bar  to  an  action  on  the  same  debt 
against  the  corporation  and  stockholders  jointly.*'  Generally,  how- 
ever, the  statutes  imposing  individual  liability  for  corporate  debts 
upon  stockholders  are  not  such  as  to  render  the  recovery  of  judgment 
against  the  corporation  a  discharge  of  the  stockholders.**  Sometimes 
the  statute  expressly  makes  them  liable  only  on  judgments  recovered 
against  the  corporation,  and  not  on  the  original  debts,  or  expressly 
or  impliedly  requires  that  a  creditor  shall  sue  the  corporation  and 
recover  a  judgment  against  it,  and  have  an  execution  thereon  returned 
unsatisfied,  before  proceeding  against  stockholders,  etc.*^  And  in 
these  cases,  of  course,  recovery  of  a  judgment  against  the  corporation 
will  not  discharge  the  stockholders  from  their  liability.*® 

§  4264.  —  Insolvency  or  banlo-uptcy  proceedings  vsdth  respect  to 
the  corporation.  Whether  the  discharge  of  an  insolvent  corporation 
in  insolvency  proceedings  discharges  the  stockholders  from  their  stat- 
utory personal  liability  for  its  debts  depends  upon  the  terms  of  the 

32  See  §  4197,  supra.  until    the    debt   is   paid    or    satisfied. 

33  Milroy  v.  Spurr  Mountain  Iron  Whatever  satisfies  or  extinguishes  the 
Min.  Co.,  43  Mich.  231,  5  N".  W.  287.  debt    as    to    the    corporation,    extin- 

34  In  California  a  judgment  against  guishes,  also,  the  liability  of  the 
the  corporation  does  not  extinguish  or  stockholders,  because  the  creditor  can 
merge  the  liability  of  the  stockholders.  claim  only  one  satisfaction  of  the 
■Jbung  V.  Rosenbaum,  39  Cal.  646;  debt.  But  a  suspension  of  the  remedy 
Buttner  v.  AdamS,  236  !Ped.  105.  against  the  corporation  does  not  ex- 

"A  judgment  against  the  corpora-  tingnish  the  debt,  and  therefore  the 

tion   does  not   extinguish   or   suspend  liability    of   the    stockholders    is    un- 

the  liability  of  the  stockholders,  and  affected."     Young  v.  Rosenbaum,  39 

it  clearly  does  not  merge  it.    The  rem-  Cal.  646,  quoted  in  part  in  Buttner  v. 

edy  against  the  corporation  may,  for  Adams,  236  Fed.  106. 

some  cause,  be  suspended,  or,  perhaps,  See  also  §  4197,  supra, 

barred,  without  impairing  the  remedy  36  See   §  4231,  supra, 

against  the  stockholders,  because  the  36  See  Dodge  v.  Minnesota  Plastic 

liability  of  the  latter  is  primary,  and  Slate  Roofing  Co.,  16  Minn.  368;  Rocky 

is   conditional  or  contingent   only  in  Mountain  Nat.  Bank  v.  Bliss,  89  N.  Y. 

this:  that  there  must  be  a  subsisting  338;  Handy  v.  Draper,  89  N.  Y.  334; 

debt  against  the  corporation.     When  Kincaid  V.  Dwindle,   59   N.   Y.   548; 

the  debt  accrues  against  the  corpora-  Shellington  v.  Howland,  53  N.  Y.  371. 

tion,  it  also  accrues  against  the  stock-  See  also  §  4231,  supra, 
holders,  and  they  remain  such  debtorg 
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statute  and  the  nature  of  the  liability.  It  has  been  held  that 
the  stockholders  are  not  discharged  under  a  statute  providing  that  the 
release  of  any  debtor  in  insolvency  proceedings  shall  not  operate  to 
discharge  any  other  party  liable  "as  surety,  guarantor,  or  otherwise 
for  the  same  debt."^'' 

The  presentation  of  a  claim  by  a  laborer  for  wages  in  such  a  man- 
ner as  to  entitle  him  to  receive  a  dividend  from  the  assignee  of  an 
insolvent  corporation  is  not  a  waiver  of  his  personal  claim  against 
the  stockholders,^*  unless  there  is  some  statutory  provision  to  this 
effect.'® 

In  a  jurisdiction  where  the  pendency  of  receivership  proceedings 
does  not  affect  the  right  of  a  creditor  to  proceed  against  stockholders 
of  the  insolvent  corporation,***  it  has  been  held  that  payment  of  a 
dividend  to  creditors  by  the  receiver  pending  an  action  by  a  creditor 
against  stockholders  operates  to  discharge  their  liability  pro  tanto.*^ 

Creditors  who  join  in  insolvency  proceedings  against  a  corporatibn, 
and  accept  dividends  out  of  the  assigned  estate,  and  thereby  accept 
the  benefit  of  a  statute  providing  that,  on  the  execution  of  an  assign- 
,  ment  by  an  insolvent  corporation  of  all  of  its  assets  for  the  benefit 
of  creditors,  its  stockholders  shall  be  released '  from  personal  liability 
for  its  debts,  waive  their  right  to  hold  the  stockholders  liable  for  a 
balance  of  their  debts  remaining  unpaid,  although  their  debts  were 
contracted  before  enactment  of  the  statute,  and  they  might,  if  they 
had  not  accepted  the  benefit  of  it,  have  successfully  attacked  the 
statute  as  unconstitutional  as  to  them.*^ 

Where  holders  of  notes  and  mortgages  guaranteed  by  the  corpora- 
tion prove  their  claims  under  its  guaranties  in  sequestration  proceed- 
ings and  assign  the  notes  and  mortgages  to  the  receiver,  who  collects 
enough  on  them  to  pay  such  claims  in  full,  but  instead  of  doing  so 
turns  all  of  the  proceeds  into  the  general  fund,  which  is  distributed 
pro  rata  among  all  of  the  creditors,  they  are  entitled,  in  subsequent 

37  Willis   V.   Mabon,  48   Minn.   140,  38  Sleeper  v.  Goodwin,  67  Wis.  577, 

16  L.  E.  A.  281,  31  Am.  St.  Rep.  626,  31  N.  W.  335. 

50  N.  W.  1110.  3&Van  Hook  v.  Whitlock,  26  Wend. 

Prior  to  the  adoption  of  this  pro-  (N.  Y.)  43,  37  Am.  Dec.  246. 

vision  in  1899,  it  was  held  that  a  re-  40  See   §4215,  supra, 

lease  of  a  debt  by  a  creditor  and  a  41  Western  Pae.  E.  Co.  v.  Godfrey, 

judgment  of  the  court  discharging  the  166  Cal.   34B,  Ann.   Cas.   1915  B   825, 

corporation    released    and    discharged  136  Pae.  284. 

the  stockholders.     Mohr  v.  Minnesota  42  Van  Hook  v.  Whitlock,  26  Wend. 

Elevator  Co.,  40  Minn.  343,  41  N.  W.  (N.  Y.)  43,  37  Am.  Dee.  246. 
1074. 
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proceedings  against  the  stockholders,  to  be  treated  as  creditors  for  the 
balance  of  their  claims  remaining  unpaid.*^ 

"Congress  has  not  undertaken  to  provide  that  the  discharge  in 
bankruptcy  of  a  corporation  should  release  the  stockholders. "  **  On 
the  contrary  the  Bankruptcy  Act  now  expressly  provides  that  the 
bankruptcy  of  a  corporation  shall  not  release  its  stockholders  "from 
any  liability  under  the  laws  of  a  state  or  territory  of  the  United 
States";*^  and  under  this  provision  it  has  been  held  that  the  dis- 
charge of  the  corporation  in  bankruptcy  does  not  work  such  a  re- 
lease.*® And  the  same  was  apparently  true  under  the  provision  of 
the  original  act  of  1898  that  "the  liability  of  a  person  who  is  a  co- 
debtor  with,  or  guarantor  or  in  any  manner  a  surety  for  a  bankrupt 
shall  not  be  altered  by  the  discharge  of  such  bankrupt,"  before  the 
specific  provision  *'  relative  to  the  liability  of  stockholders  was  added 


43Flynn  V.  American  Banking  & 
Trust  Co.,  104  Me.  141,  19  L.  K.  A. 
(N.  S.)  428,  12a  Am.  St.  Kep.  378,  69 
Atl.  77l 

44 ' '  Congress  has  not  undertaken  to 
provide  that  the  discharge  in  bank- 
ruptcy of  a  corporation  should  release 
the  stockholders."  Selig  v.  Hamil- 
ton, 234  V.  S.  652,  58  L.  Bd.  1518, 
Ann.  Cas.  1917  A  104.  See  also 
Courtney  v.  Croxtan,  239  Fed.  247. 

45  This  provision  was  added  to  the 
act  by  Act  Feb.  5,  1903,  c.  487,  §  3,  32 
Stat.  797.  Way  v.  Barney,  116  Minn. 
285,  38  L.  E.  A.  (N.  S.)  648,  Ann.  Cas. 
1913  A  719,  133  N.  W.  801;  Firestone 
Tire  &  Rubber  Oo.  v.  Agnew,  194  N. 
Y.  165,  24  L.  R.  A.  (N.  S.)  628,  16 
Ann.  Cas.  1150,  86  N.  E.  1116,  rev'g 
judgment  128  N.  Y.  App.  Div.  518, 
112  N.  Y.  Supp.  907. 

46Fincih,  Van  Slyok  &  McConville 
V.  Vanasek,  132  Minn.  9,  155  N.  W. 
754;  Way  v.  Barney,  116  Minn.  285, 
38-  L.  B.  A.  (N.  S.)  648,  Ann.  Cas. 
1913  A  719,  133  N.  W.  801. 

In  Firestone  Tire  &  Rubber  Co.  v. 
Agnew,  194  N.  Y.  165,  24  L.  R.  A. 
(N.  S.)  62«,  16  Ann.  Cas.  1150,  86  N. 
E.  tll6,  rev'g  judgment  128  N.  Y. 
app.  Div.  518,  112  N.  Y.  Supp.  907,  it 


was  held  that,  the  discharge  of  the  cor- 
poration rendered  it  unnecessary  to 
recover  a  judgment  against  the  cor- 
poration and  to  have  an  execution 
thereon  returned  unsatisfied  before 
proceeding  to  enforce  the  stock- 
holders' liability. 

47  This  provision  is  found  in  sec.  16 
of  the  act. 

In  In  re  Marshall  Paper  Co.,  102 
Fed.  872,  the  court  held  that  the  dis- 
charge of  a  corporation  in  bank- 
ruptcy would  not  prfevent  its  creditors 
from  taking  judgment  against  it  in 
the  state  court  in  such  limited  form 
as  was  necessary  to  enable  them  to 
enforife  the  individual  liability- of  di- 
rectors, and  reversed  the  judgment  of 
the  lower  court  (95  Fed.  419)  which 
refused  a  dis&harge  on  the  ground 
that  it  would  have  that  effect. 

In  Blsbree  v.  Burt,  24  R.  I.  322;  53 
Atl.  60,  it  was  held  that  under  this 
provision  a  previous  adjudication  in 
bankruptcy  of  the  corporation  was 
not  a  bar  to  an  action  by  a  judgment 
creditor  to  enforce  the  liability  of  a 
stockholder.  It  does  not  appear  from 
the  opinion  that  the  corporation  had 
been  discharged,  although  the  sylla- 
bus states  that  the  discharge  of  the 
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by  amendment,  and  also  under  the  earlier  bankruptcy  laws.**  "The 
manifest  purpose  of  these  provisions  is  to  preserve  the  creditor's  origi- 
nal remedy,  notwithstanding  the  discharge  of  the  corporation,  for  the 
collection  of  the  balance  of  his  debt  in  all  cases  where  some  one  else 
besides  the  corporation,  is  also  liable  in  any  capacity  with  the  cor- 
poration. The  discharge  of  a  debtor  in  bankruptcy  does  not  ex- 
tinguish the  debt,  but  relieves  him  from  all  legal  obligation  to  pay 
it,  leaving  unimpaired  all  remedies  for  securing  payment  thereof  out 
of  property  upon  which  it  is  a  lien. ' '  *'  The  act  does  not  create  a  new 
liability  on  the  part  of  the  stockholders,  or  new  rights  in  favor  of 
creditors,  but  merely  preserves  the  existing  remedies  of  creditors 
against  the  stockholders.  *°  ' 

§  4265.  —  Insolvency  or  bankruptcy  proceedings  with  respect  to 
stockholder.  A  discharge  of  an  insolvent  stockholder  in  bank- 
ruptcy or  insolvency  proceedings  will  discharge  him  from  his  statu- 
tory liability  to  creditors  of  the  corporation  if  the  circumstances  were 

corporation  does  not  release  the  stoek- 
holders. 

See  also  Way  v.  Barney,  116  Minn. 
285,  38  L.  E.  A.  (N.  S.)  648,  Ann.  Cas. 
1913  A    719,  133  N.  W.  801. 

48  Neither  the  pendency  of  the 
bankruptcy  proceedings,  nor  the  fact 
that  the  creditors  have  proved  their 
demands  in  bankruptcy  against  the 
corporation  and  have  received  divi- 
dends thereon,  is  a  bar  to  their  right 
to '  proceed  by  bill  in  equity  against 
the  stockholders.  First  Nat.  Bank  v. 
Hingham  Mfg.  Co.,  127  Mass.  563. 

49  Way  v.  Barney,  116  Minn.  285,  38 
L.  E.  A.  (N.  S.)  648,  Ann.  Cas.  1913  A 
719,  133  N.  W.  801. 

50  In  Way  v.  Barney,  116  Minn. 
285,  38  L.  E.  A.  (N.  S.)  648,  Ann.  Cas. 
1913  A  719,  133  N.  W.  801,  in  re- 
sponse to  a  contention  that  the  Min- 
nesota court  had  previously  held  that 
the  stockholders'  liability  for  the 
debts  of  the  corporation  is  extin- 
guished by  its  release  from  its  debts, 
and  therefore  the  Bankruptcy  Act 
could  not  create  a  HJIw  liability,  the 
court  said.  "The  Bankruptcy  Act  at- 
temuts  to  do  nothing  of  the  kind,  but 
simply  to  preserve  intact  all  the  cred- 


itors' remedies  for  the  collection  of 
the  balance  of  their  claims  against 
those  who  were  liable  in  any  manner 
with  the  corporation  therefor,  pre- 
cisely as  it  preserves  the  right  of 
creditors  to  have  satisfied  the  balance 
of  their  debts  by  enforcing  liens  and 
trusts  securing  the  same.  As  already 
stated.  Congress  had  plenary  power 
by  the  Bankruptcy  Act  to  withhoild 
entirely,  or  to  grant,  subject  to  such 
conditions  or  limitations  as  it  saw  fit, 
a  discharge  to  a  corporation,  and  by 
the  provisions  of  the  act  cited  the 
effect  of  such  discharge  is  expressly 
limited.  The  act  creates  no  new 
rights  in  favor  of  creditors  as  against 
parties,  other  than  the  corporation, 
who  are  liable  for  its  debts,  but  pre- 
serves existing  ones  intact.  The  na- 
ture of  the  constitutional  liability  of 
stockholders  for  its  debts  brings  it 
directly  within  the  limitations  of  the 
effect  of  a  discharge  of  the  corpora- 
tion. We  accordingly  hold  that  the 
discharge  in  bankruptcy  of  a  Minne- 
sota corporation  does  not  release  its 
stockholders  from  the  liability  for  its 
debts  imposed  by  section  3,  art.  10, 
of  our  state  Constitution." 
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such  that  their  claims  could  have  been  proved  against  his  estate,^^ 
but  not  otherwise.^^  Under  the  Bankruptcy  Act,  a  discharge  does 
not  release  the  stockholder  where  the  claim  against  him  is  not  sched- 
uled, unless  the  creditor  had  notice  or  knowledge  of  the  proceedings,** 
and  the  burden  of  proving  that  he  had  such  notice  or  knowledge  is  on 
the  bankrupt.^ 

Where  insolvency  proceedings  are  pending  against  a  stockholder, 
his  assignee  may  be  made  a  party  to  a  suit  in  equity  to  enforce  the 
liability  of  all  of  the  stockholders  for  the  benefit  of  all  of  the  creditors. 
The  suit  may  be  brought  and  proceed  to  judgment  against  them  by 
leave  of  the  insolvency  court,  for  ^the  purpose  of  establishing  the 
amount  due  from  the  insolvent,  and  the  amount  so  ascertained  may 
be  proved  as  a  debt  in  the  insolvency  proceedings.** 

The  rights  of  creditors  of  a  corporation  against  the  stockholders 


51  Irons  V.  Manufacturers '  Nat. 
Bank  of  Chicago,  17  Ted.  308,  27  Fed. 
591;  Dight  v.  Chapman,  44  Ore.  265, 
65  L.  E.  A.  793,  75  Pac.  585;  Marr  v. 
Bank  of  West  Tennessee,  4  Lea 
(Tenn.)  578.  See  also  Carey  v.  Mayer, 
79  Fed.  926. 

A  decree  of  a  Minnesota  court  levy- 
ing an  assessment  against  stockholders 
of  a  Minnesota  corporation  for  the 
amount  of  their  statutory  liability  is 
a  provable  debt  in  bankruptcy  pro- 
ceedings against  a  nonresident  stock- 
holder. The  receiver  is  the  duly  au- 
thorized agent  for  the  creditors  of 
the  corporation,  and  aa  such  may  prove 
the  claim.  Dight  v.  Chapman,  44  Ore. 
265,  65  L.  R.  A.  793,  75  Pac.  585. 

Since  the  liability  of  a  stockholder 
in  a  banking  corporation  is  contrac- 
tual, his  discharge  in  bankruptcy  upon 
a  petition  filed  an*  an  adjudication 
made  after  the  corporation  has  be- 
come insolvent  relieves  him  from  lia- 
bility because  such  liability  on  the 
date  of  the  filing  of  the  petition  in 
bankruptcy  is  a  provable  debt.  Van 
Tuyl  V.  Schwab,  174  N.  Y.  App!  Div. 
665,  161  N.  Y.  Supp.  323,  afif'd  220 
N.  Y.  661,  116  N.  E.  1081;  Eicharda 
V.  Schwab,  101  N.  Y.  Misc.  128,  167  N. 
y.  Supp.  535. 


The  "liability  accrues,  not  when 
the  company  or  bank  is  ascertained  to 
be  insolvent,  but  when  it  incurs  the 
indebtedness  for  which  the  statute 
renders  the  stockholder  liable, "  al- 
though the  enforcement  of  the  liabil- 
ity is  postponed  until  the  insolvency 
has  been  ascertained.  Van  Tuyl  v. 
Schwab,  174  N.  Y.  App.  Div.  665,  161 
N.  Y.  Supp.  323,  aff'd  220  N.  Y.  661, 
116  N,  E.  1081. 

62  See  First  Nat.  Bank  of  Barre  v. 
Hingham  Mfg.  Co.,  127  Mass.  563; 
Bangs  V.  Lincoln,  10  Gray  (Mass.) 
600;  Kelton  v.  Phillips,  3  Mete. 
(Mass.)   61. 

SSWineman  v.  Fisher,  135  Mich. 
604,  98  N.  W-  404. 

Knowledge  by  a  receiver  of  the 
corporation  of  the  bankruptcy  pro- 
ceedings, acquired  while  he  was 
cashier  of  a  bank  which  is  also  a 
creditor  of  the  bankrupt,  charges  him 
with  notice  thereof  in  his  capacity  as 
receiver.  Dight  v.  Chapman,  44  Ore. 
265,  65  L.  E.  A.  793,  75  Pae.  585. 

See  standard  works  on  Bankruptcy. 

B4Wineman  v.  Fisher,  135  Mich. 
604,  98  N.  ■W.^04. 

66  Barton  Nat.  Bank  v.  Atkins,  72 
Vt.  33,  47  Atl.  176. 
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or  their  property  are  not  superior  to  the  rights  of  the  individual  cred- 
itors of  the  stockholders.  Their  assets  are  not  in  any  sense  a  trust 
fund  to  the  extent  of  their  liability;  and  therefore  the  assets  of  an 
insolvent  stockholder  of  an  insolvent  corporation,  or  the  assets  of  the 
insolvent  estate  of  a  deceased  stockholder,  are  not,  as  against  his 
other  creditors,  subject  to  any  preferential  claim  for  the  payment  of 
his  statutory  liability  for  the  debts  of  the  coT^poration.  And  this  is 
true  of  stockholders  in  national  banks.*® 

§  4266.  Contribution  among  stockholders.  Although  it  seems  that, 
when  the  liability  for  corporate  debts  imposed  upon  stockholders  by 
statute  is  penal  in  its  nature,*'  a  stockholder  who  has  been  compelled 
to  pay  debts  under  the  statute  cannot  sue  the  other  stockholders  for 
contribution,**  it  is  certainly  otherwise  when  the  liability  is  con- 
tractual in  its  nature.  In  such  a  case,  even  when  the  statute  makes 
the  stockholders  severally  liable  to- creditors,  so  that  a  creditor  may 
proceed  against  a  single  stockholder,  equity  requires  that  the  burden 
shall  be  borne  by  all  the  stockholders  alike  in  proportion  to  their 
shares,  and,  if  one  of  them  is  compelled  to  pay  more  than  his  share, 
he  is  entitled  to  contribution  from  the  others.™ 


56  Peters  v.  Bain,  133  TJ.  S.  670,  33 
L.  Ed.  696;  In  re  Beard's  Estate,  7 
Wyo.  104,  38  L.  E.  A.  860,  75  Am.  St. 
Rep.  882,  50  Pae.  226. 

57  See  §4176,  supra. 

58  See  Sayles  v.  Brown,  40  Fed.  8, 
where  it  was  held  that  stockholders 
of  a  Rhode  Island  corporation  re- 
siding in  that  state  could  not  enforce 
contribution  against  stockholders  re- 
siding in  Maryland  where  the  liability 
was  penal,  and  hence  could  not  have 
been  enforced  agains't  the  Maryland 
stockholders. 

Where  a  liability  imposed  upon  di- 
rectors or  other  officers  for  corporate 
debts  is  penal  in  its  nature,  an  officer 
who  has  been  compelled  to  pay  such  a 
debt  cannot  sue  the  other  officers  for 
contribution.   §  2419,  supra. 

69  United  States.  Selig  v.'  Hamilton, 
234  IT.  S.  652,  58  L.  Ed.  1518,  Ann.  Gas. 
1917  A  104;  Wyman  v.  Bowman,  127 
Fed.  257;  Allen  v.  Fairbanks,  45  Fed. 
445,  40  Fed.  188. 

nUnols.     Buchanan  v.  Meisser,  105 


111.  638;  Wincoek  v.  Turpin,  96  111. 
135. 

Indiana.  Ewing  v.  Stultz,  9  Ind. 
App.  1,  36  N.  E.  170. 

Iowa.    Stewart  v.  Lay,  45  Iowa  604. 

Kansas.  Merrill  v.  Prescott,  67 
Kan.  767,  74  Pac.  250;  Pulsifer  V. 
Greene,  9-6  Me.  438,  52  Atl.  921  (under 
the  laws  of  Kansas). 

Maine.  Putnam  v.  ,Misochi,  189 
Mass.  421,  109  Am.  St.  Rep.  648,  4 
Ann.  Cas.  733,  75  N.  E.  956  (under  the 
Maine-  statute  making  stockholders 
liable  to  the  amount  unpaid  on  their 
stock). 

Maryland.  Fiery  v.  Emmert,  36 
Md.  464;  Matthews  v.  Albert,  24  Md. 
5^7. 

Massaclmsetts.  Gary  v.  Holmes,  2 
Allen  498,  16  Gray  127;  Gray  v.  Coffin, 
9  Cush.  192. 

Michigan.  Shurlow  v.  Lewis,  170 
Mich.  493,  41  L.  R.  A.  (N.  S.)  975, 
136  N".  W.  484;  Bagley  v.  Beedher,  35 
Mieh.  108. 

Minnesota.      Way    v.    Mooers,   136 
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The  question  of  contribution  can  seldom  arise,  however,  under  a 
statute  making  each  stockholder  of  a  corporation  liable  severally  for 
such  proportion  of  each  debt  of  the  corporation  as  the  amount  of  his 
stock  bears  to  the  whole  of  the  capital  stock.  Under  such  a  statute,  no- 
creditor  can  recover  from  a  stockholder  more  than  his  proportion  of 
the  debt,  and,  when  a  stockholder  has  paid  his  proportion  of  a  debt, 
he  has  no  cause  of  action  against  other  stockholders  to  recover  back 
any  part  of  the  amount  so  paid.  If  other  stockholders  are  not  made 
to  pay  their  proportion,  it  is  the  creditor's  loss,  and  the  stockholder 
who  has  been  compelled  to  pay  cannot  complain.^*    And  it  has  been 


Minn.  339,  160  N.  W.  1014;  Selig  v. 
Hamilton,  234  U.  S.  652,  58  L.  Ed. 
1518,  Ann.  Oas.  1917  A  .104. 

Mississippi.  Perkins  v.  Sanders,  56 
Miss.  733. 

Missouri.  Guerney  v.  Moore,  131 
Mo.  650,  32  S.  "W.  1132. 

Nebraska.  Bennison  v.  MeCSonnell, 
56  Neb.  46,  76  N.  W.  412;  Van  Pelt  v. 
Gardner,  54  Neb.  701,  75  N.  W.  874; 
Wyman  v.  Bowman,  127  Fed.  257. 

New  Hampsliire.  Efiekson  v.  Nes- 
mith,  46  N.  H.  371;  Hadley  v.  Russell, 
40  N.  H.  109. 

New  York.  Mosler  Safe  Oo.  v. 
Guardian  Trust  Co.,  208  N.  T.  524, 
101  N.  B.  786,  modifying  and  afE'g 
judgment  153  App.  Div.  117,  138  N.  Y. 
Supp.  298;  Mathez  v.  Neidig,  72  N. 
Y.  100,  104;  Aspinwall  v.  Saechi,  57 
N.  Y.  331;  Koons  v.  Martin,  66  Hun 
554,  21  N.  Y.  Supp.  057;  Clark  v. 
Myers,  11  Hun  608;  Beers  v.  Water- 
bury,  8  Bosw.  396;  Aspinwall  v.  Tor- 
rance, 1  Lans.  381. 

Oh,io.  Umsted  v.  Buskirk,  17  Ohio 
St.  113. 

Pennsylvania.  O'Reilly  v.  Bard, 
105  Pa.  St.  569;  Brinham  v.  Wellers- 
burg  Coal  Co.,  47  Pa.  St.  43. 

Rhode  Island.  Sayles  v.  Bates,  15 
E.  I.  342,  5  Atl.  497. 

South  Carolina.  Farrow  v.  Bivings, 
13  Rich.  Eq.  25. 

Stockholders  who  pay  an  assessment 
levied  for  the  restoration  of  'the  cap- 
ital stock  of  a  safe  deposit  Company 


are  entitled  to  contribution  to  the  ex- 
tent that  the  proceeds  are  subsequent- 
ly used,  after  the  insolvency  of  the 
company,  in  paying  corporate  cred- 
itors. Mosler  Safe  Co.  v.  Guardian 
Trust  Co.,  208  N.  Y.  524,  101  N.  E. 
786,  modifying  and  afE  'g  judgment  153 
N.  Y.  App.  Div.  117,  138  N.  Y.  Supp. 
298. 

See  also  §  4102,  supra. 

That  creditors  who  are  also  stock- 
holders of  the  corporation  cannot  en- 
force the  liability  of  the  other  stock- 
holders by  an  action  at  law  or  by 
execution,  when  the  statute  makes  the 
stockholders  liable  substantially  as 
partners,  but  must  sue  in  equity  for 
contribution,  see  §  4211,  supra. 

60  When  a  stockholder  has  paid  his 
proportion  of  any  debt,  or  of  all  the 
debts  of  the  corporation,  he  is  freed 
from  all  liability,  and  has  no  cause  of 
action  against  any  stockholder  for 
money  so  paid.  Gardiner  v.  Bank  of 
Napa,  160  Cal.  577,  117  Pao.  667; 
Brown  v.  Merrill,  107  Cal.  446,  48  Am. 
St.  Rep.  145,  40  Pac.  557.  See  also 
Sacramento  Bank  v.  Pacific  Bank,  124 
Cal.  147,  45  L.  E.  A.  863,  71  Am.  St. 
Rep.  36,  56  Pac.  787. 

Compare  Wolters  v.  Henningsan, 
114  Cal.  4'33,  46'  Pac.  277;  Richter  v. 
Henningsan,  110  Cal.  530,  42  Pac. 
1077,  and  Redington  v.  Cornwell,  90 
Cal.  49,  27  Pac.  40,  where  stockholders 
of  a  distilling  company  who  paid  a 
tax  for  which  a  federal  statute  made 
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held  that,  where  the  individual  stockholders  lare  not  liable  directly  to 
individual  creditors  and  the  liability  is  enforced  in  a  single  suit  in 
equity  by  or  on  behalf  of  all  of  the  creditors  and  against  all  of  the 
stockholders,®^  the  equities  of  the  stockholders  as  between  themselves 
must  be  adjusted  in  that  suit,  and  that  stockholders  who  are  joined 
as  defendants  therein,  and  who  subsequently  pay  the  entire  indebted- 
ness, cannot  maintain  suits  for  contribution  against  other  stockholders 
not  so  joined,  whether  they  were  within  the  jurisdiction  of  the  court 
or  not.®^ 

An  agreement  between  stockholders  that  if  either  of  them  is  obliged 
to  pay  any  money  on  his  stockholder's  liability  to  creditors  who  re- 
fuse to  come  into  a  settlement,  they  will  account  with  each  other  and 
that  each  will  pay  half  the  amount  so  paid  by  the  other  is  valid 
and  enforceable  as  between  the  parties.®* 

Before  a  stockholder  is  entitled  to  contribution  from  the  other 
stockholders  for  costs  and  expenses  incurred  in  defending  an  action 
brought  against  him  to  enforce  his  double  liability,  it  must  appear 
that  the  defense  inured  to  their  benefit,  and  that  the  costs  and  ex- 
penses were  paid  to  relieve  them  from  a  common  burden.  So  he  is 
not  entitled  to  contribution  where  it  appears  that  the  only  defense 
urged  by  him  was  personal  to  himself,  and  in  no  way  benefited  his 
co-stockholders.®* 

A  stockholder  who  voluntarily  pays  a  debt  of  the  corporation  for 
which  the  stockholders  are  individually  liable,  but  which  he  alone 
could  not  be  compelled  to  pay,  has  no  remedy  against  the  other  mem- 
bers for  contribution.®^  And  a  stockholder  who,  as  an  ofScer  of  the 
corporation,  has  contracted  a  debt  in  violation  of  a  provision  in  the 
charter  or  articles  of  incorporation  prohibiting  the  contracting  of 
debts  beyond  a  certain  limit,  and  thereby  rendered  the  stockholders 
individually  liable,  is  not,  on  paying  the  debt,  entitled  to  contribu- 

stoekholders  liable  were  held  entitled  for  the  amount  so  paid  in  an  action  to 

to     contribution     from     other    stock-  enforce  his  liability  and  that  of  the 

holders.  other  party  as  stockholders,   he  will 

61  See  §§  4218,  4228,  supra.  be  compelled  to  account  to  such  other 

62  Since  the  matter  might  have  been  party  in  such  action,  in  aocordante 
litigated  in  the  original  suit,  it  is  res  with  such  agreement.  Jones  v.  Turney 
adjudicata.  Eehbein  v.  Eahr,  lO^  &  Jones  Co.,  91  Ohio  St.  122,  110  N. 
Wis.  136,  85  N.  W.  315;  Foster  v.  Pos-  E.  191. 

son,  105  Wis.  99,  81  N.  W.  123.  64  Harrison   v.  Scott,   77   Kan.  637, 

63  Where  one  of  the  parties  to  such      95  Pae.  1045. 

an   agreement    purchases    outstanding  66  Andrews   v.    Callender,    13    Pick, 

claims  of  creditors  "who  refuse  to  join  (Mass.)  484.  See  also  Skinner  Vc 
in  the  settlement,  and  presents  a  claim      White,  Hopk.  Ch.  (N.  Y.)   107. 
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tion  from  the  other  stockholders,  unless  he  shows  that  they  authorized 
or  consented  to  the  creation  of  the  debt.®^ 

A  stockholder's  remedy  to  enforce  his  right  to  contribution  is  hy 
a  suit  in  equity^®''  unless  some  special  remedy  is  prescribed  by  the 
statute,  in  which  case  the  special  remedy  must  be  followed.^'  It 
has  been  held  that,  when  the  property  of  a  corporation  has  been  as- 
signed in  trust,  and  creditors  are  pursuing  their  statutory  remedy 
against  stockholders  to  compel  them  to  pay  the  debts  of  the  com- 
pany, a  court  of  equity  has  jurisdiction,  at  the  instance  of  such 
stockholders,  to  compel  all  stockholders  to  pay  the  amount  due  from 
them,  in  order  that  the  assets  of  the  company  may  be  realized,  and 
applied  in  payment  of  debts  and  the  particular  stockholders  relieved 
to  that  extent  from  the  liability  to  which  they  are  exposed,  and  which 
should  be  borne  by  all  alike.®® 

A  bill  for  contribution  must  aver  every  fact  necessary  to  entitle 
the  plaintiff  to  the  relief  sought.^"  The  plaintiff  must  show  the  num- 
ber of  shares  held  by  each  of  the  parties  called  upon  to  contribute, 
and  in  strictness  should  set  this  forth  in  his  bill,  or  aver  his  inability 
to  do  so  and  pray  for  discovery.'^ 


seHeald  v.  Owen,  79  Iowa  23,  44 
N.  W.  210;  Haldeman  v.  Ainslie,  82 
Ky.  395;  McFadden  v.  Leeka,  48  Ohio 
St.  513,  28  N.  B.  874.  See  also  Con- 
necticut River  Sav.  Bank  v.  Fiske,  62 
N.  H.  178  (by  statute). 

67  United  States.  Allen  v.  Pair- 
banks,  45  Fed.  445,  40  Fed.  188. 

niiuois.  Winooci.  v.  Turpin,  9.6  111. 
135. 

Massachusetts.  Putnam  v.  Misochi, 
189  Mass.  421,  109  Am.  St.  Bep.  648, 
4  Ann.  Gas.  733,  75  N.  E.  956. 

IVIiclugaa.  Shurlow  v.  Lewis,  170 
Mich.  493,  41  L.  E.  A.  (N.  S.)  975, 
136  N.  W".  484. 

New  York.  Aspinwall  v.  Saochi,  57 
N.  Y.  331. 

Where  one  stockholder  is  entitled 
to  contribution  and  brings  an  action 
against  other  solvent  stockholders 
who  are  residents,  alleging  that  cer- 
tain other  stockholders  named  are 
nonresident  or  insolvent  and  asking 
for  an  apportionment  as  against  such 
stockholders,  the  action  is  equitable 
in    its   nature    and    the    stockholders 


made  defendants  are  not  entitled  to  a 
jury  as  a  matter  of  right.    Merrill  v. . 
Presoott,  67  Kan.  767,  74  Pac.  259. 
See  also  §  4102,  supra. 

68  0'Eeilly  v.  Bard,  105  Pa.  St.  569; 
LBrinham  v.  Wellersburg  Coal  Co.,  47 
Pa.  St.  43.  And  see  Gary  v.  Holmes, 
2  Allen  (Mass.)  498;  Gray  v.  CofBn,  9 
Cush.  (Mass.)  192. 

When  the  statute  provides  for  en- 
forcing contribution  by  actions  at 
law,  the  remedy  is  exclusive,  and  a 
suit  in  equity  cannot  be  maintained 
on  the  ground  of  avoiding  a  mul- 
tiplicity of  suits.  Myers  v.  Sierra 
Valley  Stock  &  Agricultural  Ass'n, 
122  Cal.  669,  55  Pac.  689. 

69  Fiery  v.  Emmert,  36  Md.  464. 

'OA  bill  seeking  contribution  on  ac- 
count of  a  judgment  recovered  against 
and  paid  by  him  must  allege  that  such 
judgment  was,  for  a  debt  of  the  cor- 
poration. Such  an  averment  cannot 
be  supplied  by  inference.  Darlington 
V.  Clemson,  41  Pa.  Super.  Ct.  309. 

71  Darlington  v.  Clemson,  41  Pa. 
Super.  Ct.  309. 
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The  liability  of  a  stoekliolder  to  contribute,  where  the  liability  im- 
posed by  the  statute  is  contractual  and  not  penal,  like  the  liability  to 
creditors,''^  survives  his  death,  and  may  be  enforced  against  his  per- 
sonal representatives.''^  And  it  may  be  enforced  against  nonresident 
stockholders  in  the  courts  of  other  states,  even  though  the  principal 
liability  could  not  be  enforced  except  in  the  state  by  which  the  cor- 
poration was  created.'*  But  it  has  been  held  that  a  stockholder's 
remedy  for  contribu  ion  is  against  the  resident,  solvent  stockholders, 
and  that  they  cannot  force  him  to  go  into  another  jurisdiction  to  re- 
cover the  debt  due  him.''* 

As  between  themselves,  all  of  the  stockholders  are  liable  for  an 
equitable  proportion  of  the  debts  of  the  corporation,  based  upon  the 
number  of  shares  owned  by  each,''®  and  a  release  purchased  from  a 
creditor  of  the  corporation  by  a  stockholder  for  less  than  the  full 
amount  of  his  liability  is  a  defense  to  an  action  for  contribution  by 
a  stockholder  who  has  paid  more,  only  to  the  extent  of  the  amount 
actually  credited  on  the  judgment  by  reason  of  such  payment,  with  . 
interest  from  the  date  when  payment  was  made.'''' 

The  statute  of  limitations  will  run  upon  a  cause  of  action  in  favor 
of  a  stockholder  for  contribution  based  on  a  claim  in  his  favor  against 
the  corporation  notwithstanding  the  pendency  of  an  action  against 
him  upon  his  double  liability  in  which  he  seeks  to  offset  the  same 
cause  of  action,  since  he  is  not  thereby  prevented  from  enforcing  such 
cause  of  action.''* 

The  right  of  stockholders  to  contribution,  as  between  themselves, 
when  they  have  been  compelled  to  pay  in  more  than  their  proportion 
of  subscriptions,  has  been  considered  in  a  former  section.''^ 

§4267.  Subrogation.  Where  a  statute  makes  each  stockholder 
individually  and  severally  liable  to  creditors  of  the  corporation,  a 
voluntary  payment  by  a  stockholder  of  an  insolvent  corporation  to 
a  creditor  after  his  personal  liability  attaches  does  not  enable  him  to 

72  See  §  419'5,  supra.  insolvent  stookholders  being  excluded. 

73  Allen  V.  Fairbanks,  40  Fed.   186.       Merrill  v.  Presoott,   67   Kan.  767,   74 

74  Allen  V.  Fairbanks,  45  Fed.  445;       Pac.  259. 

Putnam  v.  Misoehi,  189  Mass.  421,  109  76  Merrill  v.  Prescott,  67  Kan.  767, 

Am.  St.  Bep.  648,  4  Ann.  Gas.  733,  75  74  Pac.  259. 

N.  E.  956.    See  also  §  4102,  supra.  77  Merrill  v.  Prescott,  67  Kan.  767, 

76  In  an  action  for  contribution  by  74  Pac.  259. 

one    stoekHolder    against    his    fellow  78  Harrison  v.  Scott,  77  Kan.  637,  95 

stockholders,   the  computation  should  Pac.  1045. 

(be  based   on   the   number  of  resident  See  also  §  4102,  supra, 

solvent    stockholders,    nonresident    or  79  See  §  4102,  supra. 
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take  an  assignment  of  the  creditor's  claim,  and  put  it  ia  as  a  claim 
against  the  assets  in  the  hands  of  the  assignee,  to  share  pro  rata, 
either  to  the  amount  so  paid  or  to  the  amount  of  the  claim,  with  other 
creditors.  A  stockholder,  under  such  a  statute,  does  not  stand  towards 
the  corporation  in  the  relation  of  surety  or  guarantor,  in  the  sense 
that  he  can  utilize  its  debts  paid  by  him  as  claims  against  it,  the  same 
as  other  creditors,  but  the  payment  of  the  debt  is  the  payment  by  him 
of  an  original  liability,  and  extinguishes  the  debt  as  completely  as 
if  paid  by  the  corporation  itself.^"  Nor  can  a  stockholder  who  has 
paid  his  proportion  of  the  corporate  debts  maintain  an  action  against 
the  corporation  for  reimbursement,  either  on  the  ground  that  the 
primary  obligation  rested  on  the  corporation  and  that  he  was  merely 
a  surety,  or  under  the  equitable  doctrine  of  subrogation.*^ 

Under  the  California  provision,  by  which  each  stockholder  of  a  cor- 
poration is  made  liable  individually  and  personally  for  such  propor- 
tion of  all  its  debts  and  liabilities  as  the  amount  of  its  capital  stock 
owned  by  him  bears  to  the  whole  of  the  capital  stock,  it  has  been  held 
that  a  stockholder  is  liable  to  the  corporation  for  assessments  to  the 
full  amount  that  may  be  due  on  his  subscription  to  the  capital  stock 
for  the  payment  of  creditors  of  the  corporation,  and  that  he  is  also 
individually  answerable  to  eaich  creditor  for  such  proportion  of  the 
latter 's  claim  as  the  amount  of  stock  held  by  him  bears  to  the  whole 
of  the  capital  stock ;  that  these  two  liabilities  and  the  remedies  based 
thereon  are  concurrent ;  and  therefore  that  no  part  of  what  a  stock- 
holder may  have  paid,  either  directly  to  the  corporation  by  way  of 
assessments,  or  on  account  of  his  personal  liability  directly  to  a  cred- 
itor, can  be  recovered  back  by  him,  either  by  subrogation  or  other- 
wise. Therefore,  where  a  creditor  proved  his  claim  against  an  in- 
solvent bank  in  liquidation,  and  received  his  proportion  of  several 
dividends  from  the  assets  of  the  bank,  and  also  recovered  from  a  stock- 
holder his  proportion  of  the  debt,  it  was  held  that  he  was  still  entitled 
to  share  in  subsequent  dividends  from  the  assets  of  the  bank,  until 
his  claim  should  be  paid  in  full,  in  proportion  to  the  amount  of  his 
claim,  as  originally  proved  and  allowed,  and  without  regard  to  the 
payment  coerced  from  the  stockholder;  and  also  that  the  stockholder 
who  had  made  the  payment  was  not  entitled  to  anything  out  of  such 
dividend,  by  way  of  subrogation  or  otherwise.'^ 

SOSchrader  v.  Seinzelman  Bros.,  51  Packing  Co.  (Cal.  App.),  128  Pac.  756. 

111.  App.  31,  afif 'd  150  111.  227,  37  N.  B.  88  SacrRmento  Bank  v.  Pacific  Bank, 

235.  124  Cal.  147,  45  L.  R.  A.  863,  71  Am. 

81  Trindade  v.  Atwater  Canning  &  St.  Rep.  36,  56  Pac.  787. 
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§4268.  Recovery  of  voluntaxy  payments.  A  stockholder  who 
voluntarily  pays  a  corporate  debt  for  which  he  is  not  liable,  the  pay- 
ment not  being  made  under  any  mistake  of  fact,  but  under  a  mis- 
take of  law  only,  cannot  recover  the  same  back,  either  from  the  cred- 
itor or  from  the  person  from  whom  he  purchased  his  stock,  and  who 
could  have  been  held  liable  to  the  cteditor.*^  Nor  is  a  stockholder  who 
voluntarily  pays  more  than  the  proportion  of  a  corporate  debt  for 
which  he  is  liable  entitled  to  be  reimbursed  for  the  excess  by  the  cor- 
poration.** Nor  can  a  stockholder  who  voluntarily  pays  a  debt  of 
the  corporation  for  which  the  stockholders  are  individually  liable, 
but  which  he  alone  could  not  be  compelled  to  pay,  compel  contribu- 
tion by  the  other  stockholders.^ 

XXXV.   ASSESSMENTS  ON  FULL  PAID  STOCK 

§  4269.  Scope  of  subdivision.  As  we  have  seen  in  a  previous  sec- 
tion, the  terms  "assessment"  and  "call"  are  frequently  used  inter- 
changeably, although  the  former  is  the  broader  of  the  two.  And  we 
have  also  seen  that  the  term  "call"  is  generally  used  in  referring  to 
demands  on  the  stockholders  for  unpaid  portions  of  their  subscrip- 
tions, while  the  term  ' '  assessment, ' '  though  frequently  u^ed  as  synony- 
mous with  "call,"  is  more  properly  applicable  to  those  contributions 
which  are  exacted  of  stockholders  over  and  above  the  subscribed  or 
par  value  of  their  stock.*^  We  have  already  considered  the  right  of  a 
corporation  to  make  calls  or  assessments  upon  unpaid  subscriptions 
to  their  capital  stock,*''  the  rights  and  liabilities  arising  out  of  the 
issue  of  watered  or  fictitiously  paid  up  stock, — that  is,  stock  issued  as 
paid  up,  when  it  is  not  full  paid  in  fact,**  the  rights  of  creditors  with 
respect  to  unpaid  subscriptions,*®  and  assessments  upon  stockholders 
for  the  payment  of  debts  of  an  insolvent  corporation  under  the  stat- 
utes imposing  liability  over  and  above  the  par  value  of  their  shares."* 
In  this  subdivision  we  shall  consider  the  liability  of  stockholders  to 
calls  or  assessments  upon  their  shares  after  they  have  been  in  fact 
fully  paid  up  (aside  from  the  liability  under  statutes  imposing  lia- 
bility for  the  benefit  of  creditors),  and  the  right  of  nonstock  cor- 

83  Danielson   v.    Yoakum,    116    Cal.  Marine  Ins.  Co.,  36  N.  D.  199,  161  N. 

382,  48  Pac.  322.  W.    1012,   published   since    the    above 

81  Upton  V.  Woman's  Club  of  Kern,  cited  section  was  written. 

19  Cal.  App.  127,  124  Pac.  858.  87  See  §  668  et  seq.,  supra. 

86  See  §4266,  supra.  88  See  §3517  et  seq.,  supra. 

86  See  §688,  supra.    And  see  to  the  89  See  §§4094-4136,  supra, 

same  effect  Porter  v.  Northern  Fire  <fc  90  See  §§  4137-4268,  supra. 
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porations  to  levy  assessments  over  and  above  the  amount  which  the 
members  have  agreed  to  contribute. 

§  4270.  Right  to  levy  assessments  generally.  It  may  happen  that, 
when  stockholders  or  members  of  a  corporation  have  paid  in  full  into 
the  treasury  of  the  corporation  their  required  contributions  to  its 
capital  stock  or  capital,  so  that  their  shares  or  members.hip  are  paid 
for  in  full,  the  corporation  may  have  need  of  further  funds.  In  such 
a  case,  the  stockholders  or  members  may  undoubtedly  contribute  any 
additional  sums  they  may  choose,®^  although  the  capital  stock  of  a 
corporation  cannot  be  increased  without  legislative  authority. '^  It 
is  well  settled,  however,  that  stockholders  cannot  be  compelled  to  do 
so,  unless  additional  liability  is  imposed  by  statute,  or  by  the  charter 
or  articles  of  association.  In  the  absence  of  a  valid  charter  or  stat- 
utory provision  therefor,  or  an  express  agreement  binding  upon  the 
stockholders,  neither  the  board  of  directors  nor  a  majority  of  the 
stockholders  can  levy  and  collect  an  assessment  upon  shares  of  stock 
which  are  fully  paid  for,  whether  the  assessment  is  sought  to  be  made 
for  the  purpose  of  raising  money  needed  for  the  operations  of  the 
corporation,  or  for  the  purpose  of  paying  its  debts.®'    And  in  the  case 


91Brodriek  v.  Brown,  69  Ted.  497. 
See  also  Harris  v.  Northern  Blue  Grass 
Land  Co.,  185  Fed.  192,  aff'd  Central 
Wisconsin  Trust  Co.  v.  Barter,  194 
Fed.  835;  Easton  Nat.  Bank  v.  Amer- 
ican Brick  &  Tile  Co.,  69  N.  J.  Eq. 
326,  60  Atl.  54;  Dotson  v.  Hoggan,  44 
Utah  295,  140  Pae.  128. 

Such  contributions  become  assets  of 
the  corporation,  and  do  not  create 
debts  against  it  in  favor  of  the  stock- 
holders. Brodrick  v.  Brown,  69  Fed. 
497;  BidweU  v.  Pittsburgh,  O.  &  E. 
L.  Passenger  By.  Co.,  114  Pa.  St.  535, 
6  Atl.  729;  Leavitt  v.  Oxford  &  G. 
Silver  Min.  Co.,  3  Utah  265,  1  Pac. 
356. 

Contributions  by  directors  of  a 
bank  to  make  good  an  impairment  of 
its  capital  stock  must  be  regarded  as 
gifts,  and  the  bank  is  under  no  ob- 
ligation to  return  them.  Interstate 
Trust  &  Banking  Co.  v.  Irwin,  138  La. 
325,  70  So.  313;  Kennedy  v.  Young, 
136  La.  674,  67  So.  547;  Wright  v. 
Giirley,  133  La.  745,  63  So.  310. 


Moneys  furnished  by  stockholders 
of  a  corporation  having  no  cash  cap- 
ital for  the  purpose  of  developing  the 
corporate  enterprise  were  held  to  be 
in  the  nature  of  consentable  pro  rata 
assessments  on  their  stock  which  were 
not  to  be  treated  as  loans  to  or  debts 
by  the  company.  Farrar  v.  Pneumatic 
Gate  Co.,  88  111.  App.  498. 

92  See  §  3458,  supra. 

88  United  States.  Central  Wisconsin 
Trust  Co.  V.  Barter,  194  Fed.  835,  afe'g 
Harris  v.  Northern  Blue  Grass  Land 
Co.,  185  Fed.  192;  Louisiana  Paper 
Co.  V.  Waples,  3  Woods  34,  Fed.  Gas. 
No.  8,540. 

Alabama.  Smith  v.  Huekabee,  53 
Ala.  191. 

Arkansas. 
323. 

California.  Bottle  Mining  &  Mill- 
ing Co.  V.  Kern,  9  Oal.  App.  52i7,  99 
Pac.  994. 

Idaho.  Wall  V.  Basin  Min.  Co.,  16 
Idaho  313,  22  L.  R.  A.  (N.  S.)  1013, 
101  Pac.  733. 


Jones  V.  Jarman,  34  Ark. 
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of  nonstock  corporations,  such  as  social  olubs,  boards  of  trade,  and 
the  like,  when  a  member  has  contributed  and  paid,  all  -that  the  charter 
or  articles  of  association  require  him  to  pay,  he  cannot  be  compelled 


IndiauOw  Toner  v.  Fulkerson,  125 
Ind.  224,  2'5  N.  E.  218;  Eedkey  Citi- 
zens' Natural  Gas,  Light,  Fuel  &  Pe- 
troleum Oo.  V.  Orr,  27  Ind.  App.  1,  60 
N.  E.716.  See  also  Gainey  v.  Gil- 
son,  149  Ind.  58,  48  N.  E.  633. 

Iowa.  Wishard  v.  Hansen,  99  Iowa 
307,  61  Am.  St.  Eep.  238,  68  N.  W. 
691;  Spense  v.  Iowa  Valley  Const. 
Co.,  36  Iowa  407. 

Kentucky.  John  R.  Proctor  Land 
Co.  V.  Cooke,  103  Ky.  96,  19  Ky.  L. 
Eep.  1734,  44  S.  W.  391. 

Maine.  Kennebec  &  P.  E.  Co.  v. 
Kendall,  31  Me.  470. 

Massachusetts.  Trustees  of  Viee 
Schools  in  South  Parish  in  Andover  v. 
Plint,  13  Mete.  539. 

Minnesota.  Slette  v.  Larson,  125 
Minn.  266,  146  N.  W.  1093;  Duluth 
Club  V.  MacDonald,  74  Minn.  254,  73 
Am.  St.  Eep.  344,  76  N.  W.  1128. 

Nebraska.  Mirage  Irrigation  Co.  v. 
Sturgeon,  77  Neb.  175,  108  N.  W.  977; 
Enterprise  Ditch  Co.  v.  Moffit,  58  Neb. 
642,,  45  L.  E.  A.  647,  76  Am.  St.  Rep. 
122,  79  N.  W.  560;  Omaha  Law  Li- 
brary Ass'n  V.  Connell,  55  Neb.  396, 
75  N.  W.  837. 

New  Hampshire.  Carter,  Eaee  & 
Co.  V.  Samuel  Hano  Co.,  73  N.  H.  588, 
64  Atl.  201;  Lancaster  Starch  Co.  v. 
Moore,  62  N.  H.  671;  Ossipee  Hosiery 
&  Woolen  Mfg.  Co.  v.  Canney,  54  N. 
H.  295. 

New  Jersey.  Salt  Lake  City  Nat. 
Bank  v.  Hendrickson,  40  N.  J.  L.  52; 
State  V.  Morristown  Eire  Ass'n,  23 
N.  J.  L.  195;  Johnson  v.  Tennessee 
Oil,  etc.,  Co.,  74  N.  J.  Eq.  32,  69  Atl. 
788. 

New  York.  Sullivan  County  Club 
V.  Butler,  26  Misc.  306,  56  N.  Y. 
Supp.  1;  Moore  v.  New  Jersey  Light- 
erage Co.,  57  N.  Y.  Super.  Ct.  1. 


North  Dakota,  Porter  v.  Northern 
Fire  &  Marine  Ins.  Co.,  36  N.  D.  199, 
161  N.  W.  1012;  Moro  v.  Courier- 
News,  29  N.  D.  385,  151  N.  W.  2. 

Pennsylvania.  Myers  v.  Irwin,  2 
Serg.  &  E.  368. 

Rhode  Island.  Atlantic  Delaine  Co. 
V.  Mason,  5  E.  I.  463. 

Texas.  Gresham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.  App.  52,  21  S.  W. 
556.  See  San  Antonio  St.  Ry.  Co.  v. 
Adams,  87  Tex.  125,  26  S.  W.  1040. 

Utah.  Nelson  v.  Keith-0  'Brien  Co., 
32  Utah  396,  91  Pac.  30;  Gary  v.  York 
Min.  Co.,  9  Utah  464,  35  Pac.  494. 

Veisnont.  Dewey  v.  St.  Albans 
Trust  Co.,  57  Vt.  332. 

Wisconsin.  Wells  v.  Green  Bay  & 
M.  Canal  Co.,  90  Wis.  442,  64  N.  W. 
69. 

"At  common  law  corporations  can- 
not assess  the  holders  of  fully  paid 
shares  for  any  purpose."  Carter, 
Eice  &  Co.  V.  Samuel  Hano  Co.,  73  N. 
H.  588,  64  Atl.  20-1. 

Unless  the  liability  is  imposed  by 
some  statute  or  by  an  express  agree- 
ment, stockholders  who  have  paid  in 
full  for  their  shares,  in  money  or  prop- 
erty, are  not  liable  to  an  assessment 
for  the  purpose  of  reimbursing  of- 
ficers of  the  corporation  for  money 
paid  by  them  as  officers  of  the  com- 
pany. John  R.  Proctor  Land  Co.  v. 
Cooke,  103  Ky.  96,  19  Ky.  L.  Eep. 
1734,  44  S.  W.  391. 

That  the  stockholders  of  a  corpora- 
tion are  not  liable  for  its  debts  unless 
made  so  by  its  charter,  or  the  consti- 
tution  or   statutes,   see    §  4137,   supra. 

As  to  the  liability  of  stockholders 
to  creditors  on  account  of  unpaid  sub-  ' 
scriptions,  see  §4094  et  seq.,  supra. 
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to  pay  any  further  assessments,  however  much  the  additional  funds 
may  be  needed.®* 

The  power  to  assess  paid  up  stock,  unless  otherwise  conferred,  can- 
not be  given,  as  against  dissenting  stockholders,  by  a  by-law  passed 
by  a  majority  of  the  stockholders.®^  ' '  To  hold  that  a  by-law  imposing 
an  annual  assessment  on  stock  already  fully  paid  for  is  a  lawful  exer- 
cise of  corporate  power  is  tantamount  to  holding  that  a  corporation 
may,  by  a  single  resolve,  in  the  form  of  a  by-law,  put  its  stockholders 
in  debt  to  it  annually  to  any  amount  that  it  may  see  fit  to  specify,  and 
all  without  their  consent.  To  state  such  a  proposition  is  simply  to 
refute  its  legality."®*  Such  a  by-law  may  be  enforceable  as  a  con- 
tract against  stockholders  who  agree  to  be  bound  by  it,  however.®'' 

Provisions  in  the  articles  of  incorporation  authorizing  such  assess- 
ments are  void  without  plain  statutory  authority  therefor.®* 


91  Johnson  Electric-Serviee  Co.  v. 
Detroit  Chamber  of  Commerce,  124 
Mich.  115,  82  N.  W.  795;  Duluth  Club 
V.  MacDonald,  74  Minn.  254,  73  Am. 
St.  Eep.  344,  76  N.  W.  1128;  Omaha 
Law  Library  Ass  'n  v.  Connell,  55  Neb. 
396,  75  N.  W.  837. 

95  Indiana.  Redkey  Citizens '  Nat- 
ural Gas,  Light,  Fuel  &  Petroleum  Co. 
V.  Orr,  27  Ind.  App.  1,  60  N.  E.  716. 

Minnesota.  Duluth  Club  v.  Mac- 
Donald,  74  Minn.  2S4c,  73  Am.  St.  Rep. 
344,  76  N.  W.  1128. 

Nebraska.  Enterprise  Diteh  Co.  v. 
Moffit,  58  Neb.  642,  45  L.  R.  A.  647, 
76  Am.  St.  Eep.  122,  79  N.  W.  560; 
Omaha  Law  Library  Ass'n  v.  Connell, 
"0  Neb.  396,  75  N.  W.  837.  See  also 
Mirage  Irrigation  Go.  v.  S'turgeon,  77 
Neb.   175,   108  N.   W.   977. 

New  Hampshiie.  See  Blue  Moun- 
tain Forest  Ass'n  v.  Borrowe,  71  N.  H. 
69,  51  Atl.  670. 

New  York.  Sullivan  County  Club 
V.  Butler,  26  Misc.  306,  56"  N.  Y. 
Supp.  1. 

Pennsylvania.  See  Hibernia  Fire 
Engine  Co.  v.  Com.,  93  Pa.  St.  264. 

West  Virginia.  Roush  v.  Longdale 
Independent  Tel.  Co.,  78  W.  Va.  136, 
S8  S.  E.  623. 

Compare  Oaiaba  Law  Library  Ass'n 


V.  Connell,  55  Neb.  396,  75  N.  W.  837, 
wherein  it  was  held  that  the  charter 
of  a  eorpofa'tion,  which  in  one  article 
authorized  cancellation  of  a  stock- 
holder's stock  for  nonpayment  of 
dues,  and  in  another  authorized  it  to 
make  by-laws  consistent  with  the 
various  articles,  authorized  a  by-law 
imposing  annual  dues  upon  the  stock- 
holders. 

A  provision  in  the  by-laws  of  a 
chamber  of  commerce  that  in  addition 
to  the  price  of  membership  there  shall 
be  paid  such  sum  as  may  be  fixed  by 
the  board  of  directors,  payable  an- 
nually, refers  merely  to  annual  dues, 
and  affords  no  ground  for  compelling 
the  directors  to  levy  an  assessment 
en  paid  up  stock  to  pay  corporate  cred- 
itors. Johnson  Electric-Service  Co.  v. 
Detroit  Chamber  of  Commerce,  124 
Mich.  115,  82  N.  W.  795. 

See  also  §  512,  supra. 

96  Sullivan  County  Club  v.  Butler, 
26  N.  Y.  Misc.  306,  56  N.  Y.  Supp.  1. 

97  See  §  4271,  infra.  And  see  gen- 
erally §  498,  supra. 

98  A  provision  in  the  articles  of  in- 
corporation for  the  assessment  of  full 
paid  common  stock  is  not  authorized 
by  the  statutes  of  Wisconsin  and 
therefore  is  void.     Central  Wiseonsin 
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§  4271.  Power  conferred  by  agreement  or  consent.  The  power  to 
assess  fully  paid  stock  may  be  given  to  the  corporation  by  agreement 
or  consent  of  the  stockholders,^'  but  to  have  that  effect  there  must 


Trust  Co.  V.  Barter,  194  Fed.  835, 
aff'g  Harris  v.  Northern  Blue  Grass 
Land  Co.,  185  Fed.  192. 

As  to  the  effect  of  unauthorized 
provisions  in  the  incorporation  papers 
generally,  see  §  207,  supra. 

99  United  States.  See  Harris  v. 
Northern  Blue  ■  Grass  Land  Co.,  185 
Fed.  192,_  aff'd  Central  Wisconsin 
Trust  Co.  V.  Barter,  194  Fed.  835. 

Florida.  Milton  v.  Bergstrom,  71 
Fla.  197,  70  So.  1008. 

Nebraska.  Mirage  Irrigation  Co.  v. 
Sturgeon,  77  Neb.  175,  108  N.  W.  977.  ■ 

New  Jersey.  Johnson  v.  Tennessee 
Oil,  etc.,  Co.,  75  N.  J.  Eq.  314,,  73 
Atl.  60,  74  N.  J.  Eq.  32,  Atl.  788. 

New  York.  Weeks  v.  Silver  Islet 
Consol.  Mining  &  Lands  Co.,  55  N. 
Y.  Super.  Ct.  1,  afE'd  120  N.  Y.  620, 
23  N.  E.  1152. 

Utah.  Dotson  v.  Hoggan,  44  Utah 
295,  140  Pac.  128;  Nelson  v.  Keith- 
O'Brien  Co.,  32  Utah  396,  91  Pae.  30. 

Wisconsin.  Wells  v.  Green  Bay  & 
M.  Canal  Co.,  90  Wis.  442,  64  N. 
W.  69. 

"There  would  seem  no  reason  why 
an  assessment  on  full-paid  stock  can- 
not be  made  by  agreement  of  the 
stockholders,  and  such  assessments  by 
agreement  are  sometimes  necessary  to 
meet  the  exigencies  of  a  company. 
And  if  stockholders  assent  to  such 
assessment,  including  the  fixing  of  the 
amount,  there  would  seem  to  be  no 
legal  reason  why  the  consenting  stoek- 
ih  older  should  escape  liability,  if  the 
company,  relying  on  the  consent,  in- 
curs subsequent  obligations.  The  con- 
.sent  to  an  assessment  is  not,  on  the 
part  of  the  stockholder,  an  agreement 
with  a  creditor  of  the  company  to 
guarantee  its  debt  to  the  creditor, 
but  is  a  mutual  agreement  to  con- 
tribute, by  means   of  an  assessment, 


sums  agreed  on,  to  the  company  in 
which  they  are  mutually  interested  for 
certain  of  its  expenses,  and  these  hav- 
ing been  incurred  by  the  company  in 
reliance  on  and  in  connection'  with 
the  consent  to  assessment,  the  stock- 
holders consenting  are  liable,  not  to 
the  creditor,  but  to  the  company,  for 
reimbursement,  and  by  assessment  to 
the  extent  necessary.  In  such  cases 
the  promise  to  the  company,  and  the 
request  that  it  incur  the  obligations, 
may  be  proyed  by  oral  evidence  and 
by  the  defendant's  acts.  In  mutual 
agreements  of  this  character,  and  on 
the  strictest  views  of  their  effect,  it 
is  the  general  opinion  that  after  debts 
or  obligations  have  been  incurred  by 
the  payee  in  reliance  on  the  promises, 
and  even  where  there  is  no  pecuniary 
advantage  to  the  promisor,  the  lia- 
bility of  eaVih  member  for  his  sub- 
scription may  be  enforced  through  the 
common  payee  agreed  on."  Johnaon 
V.  Tennessee  Oil,  etc.,  Co.,  74  N.  J. 
Eq.  32,  69  Atl.  7S8. 

"Irrespective  of  statutory  liability, 
stockholders  may  voluntarily  assess 
themselves  for  the  benefit  of  the  cor- 
poration, and  when  such  assessment 
is  founded  upon  a  valuable  considera- 
tion the  stockholders  actually  assent- 
ing thereto  may  render  themselves 
liable  to  an  execution  thereon. ' '  Mil- 
ton V.  Bergstrom,  71  Fla.  197,  70  So. 
1008. 

A  stockholder's  consent  to  the  levy- 
ing of  an  assessment  may  be  expressed 
in  the  articles  of  incorporation,  or  by 
a  subsequent  agreement  with  the  other 
stockholders  whereby  all  undertake  to 
pay  a  particular  assessment.  Dotson 
v.  Hoggan,  44  Utah  295,  140  Pae.  128. 

Assessments  may  be  levied  if  an 
agreement  to  such  effect  is  indorsed  on 
the   certificates  of   stock.     Weeks   v. 
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be  an  express  promise  by  the  stockholder  to  the  corporation  which 
must  be  supported  by  a  valuable  consideration.^  And  it  has  been  held 
that  eveit  conceding  that  the  stockholders  of  a  corporation,  for  the 
purpose  of  protecting  its  property,  may  enter  into  an  agreement 
among  themselves  by  which  they  will  be  bound  to  pay  to  it  certain 
amounts  subscribed  by  them,  they  cannot  in  any  way  authorize  the 
corporation  to  assess  the  stock  an  agreed  amount,  and  that  the  cor- 
poration cannot  enforce  such  an  agreement.^ 

Provisions  in  the  by-laws  as  to  assessments  and  the  enforcement 
thereof  may  be  binding  as  a  contract  upon  those  stockholders  who 
consent  to  them,  even  though  they  may  be  void  considered  strictly 
as  by-laws.^ 

An  assignee  of  stock  is  not  bound  by  the  assent  of  his  assignor 


Silver  Islet  Consol.  Min.  Co.,  55  N.  T. 
Super.  Ct.  1.  But  the  indorsement 
must  be  such  as  to  show  an  intention 
that  assessments  may  be  levied  over 
and  above  the  amount  of  the  stock 
when  it  has  been  full  paid.  Sullivan 
County  Club  v.  Butler,  26  N.  Y.  Misc. 
306,   56  N.   Y.   Supp.   1. 

A  director  is  bound  by  an  assess- 
ment made  by  consent  of  all  of  the 
directors  present  at  a  meeting  which 
he  attended  and  authorized  by  provi- 
sions contained  in  the  stock  certifi- 
cates when  he  purchased  his  stock. 
Mirage  Irrigation  Co.  v.  Sturgeon,  77 
Neb.  175,  108  N.  W.  977. 

1 A  promise  without  consideration 
will  not  support  an  action  to  recover 
an  assessment.  Ossipee  Hosiery  & 
Woolen  Mfg.  Co.  v.  Canney,  54  N.  H. 
£95. 

See  also  Milton  v.  Bergstrom,  71 
Pla.  197,  72  So.  1008. 

2  Eedkey  Citizens  *  Natural  Gas, 
Light,  Fuel  &  Petroleum  Co.  v.  Orr, 
27  Ind.  App.  1,  60  N.  E.  716. 

8  Provision  was  made  by  the  by-laws 
of  a  corporation  organized  to  estab- 
lish a  park,  and  not  in  the  main  for 
pecuniary  gain,  that  any  deficiency  in 
the  current  expenses  should  be  made 
up  by  annual  assessments  upon  the 
stock,  and  that  a  failure  to  meet 
assessments  should  result  in  a  charge 


against  delinquent  interests.  Eefer- 
enee  to  this  provision  appeared  in  the 
certificates  of  stock.  Provision  was 
made,  further,  that  all  stock  should  be 
subject  to  the  provisions  of  the  by- 
laws. Defendant,  a  daughter  of  the 
promoter,  took  certain  Shares  as  a 
gift,  the  certificate  of  the  stock  pro- 
viding that  it  should  be  subject  to  the 
conditions  of  th8  original  subscription, 
and  it  was  held  that,  by  so  doing,  she 
became  bound  by  its  provisions  and 
those  of  the  by-laws  as  to  assessments 
and  their  enforcement.  Blue  Mountain 
Forest  Ass'n  v.  Borrowe,  71  N.  H.  69, 
51  Atl.  670. 

See  also  ChampoUion  v.  Corbin,  71 
N.  H.  78,  51  Atl.  674. 

A  person  who  purchases  full  paid 
stock  and  pays  for  it  does  not  render 
Ms  stock  liable  to  an  assessment  by 
subsequently  signing  a  receipt  for  the 
certificate,  in  which  it  is  stated  that 
he  holds  the  same  "pursuant  to  the 
by-law"  of  the  corporation  as  to  dues 
and  assessments,  where  the  by-law  re- 
ferred to,  which  provided  for  assess- 
ments on  full  paid  stock,  was  passed 
after  the  purchase  was  completed  but' 
before  the  signing  of  the  receipt. 
Sullivan  County  Club  v.  Butler,  26 
N.  Y.  Misc.  306,  56  N.  Y.  Supp.  1. 

See  generally,    §  498,   supra. 
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to  an  assessment  ^ven  after  the  assignment  and  after  the  corporation 
has  notice  of  it.* 

§  4272.  Power  conferred  by  charter  or  statute.  Liability  to  assess- 
ment on  paid  up  stock  may  be  imposed  by  a  statute  in  force  when 
the  corporation  is  formed  or  by  its  charter.^    The  National  Banking 


4  Atlantic  Delaine  Co.  v.  Mason,  5 
E.  I.  463.. 

5  ' '  Liability  for  additional  assess- 
ments above  the  par  value  of  the  stock 
may  be  and  is  frequently  created  by 
statute."  Redkey  Citizens'  Natural 
Gas,  Light,  Fuel  &  Petroleum  Co.  v. 
Orr,  27  Ind.  App.  1,  60  N.  E.  716. 

"Corporations  may  assess  the 
holders  of  such  stock  whenever  there 
is  a  statute  which  authorizes  them  to 
do  so."  Garter,  Eiee  &  Co.  v.  Samuel 
Hano  Co.,  73  N.  H.  588,  64  Atl.  201. 

For  statutory  provisions  in  various 
jurisdictions  and  decisions  construing 
them,  see:  ' 

California.  The  directors  may  levy 
assessments  upon  fully  paid  stock  for 
the  purpose  of.  paying  expenses,  con- 
ducting business,  or  paying  debts. 
Civ.  Code,  §  331.  Lum  v.  American 
Wheel  &  Vehicle  Co.,  165  Cal.  657, 
Ann.  Cas.  1915  A  816,  133  Pac.  303; 
Green  v.  Abietine  Medical  Co.,  96  Cal. 
322,  31  Pac.  100;  Younglove  v.  Stein- 
man,  80  Cal.  375,  22  Pac.  189;  Santa 
Cruz  E.  Co.  V.  Spreckles,  65  Cal.  193, 
3  Pac.  661,  802;  Browne  v.  San  Gabriel 
Eiver  Eock  Co.,  22  Gal.  App.  682,  136 
Pac.  542,  544;  Bottle  Mining  &  Milling 
Co.  V.  Kern,  9  Gal.  App.  537,  99  Pac. 
994;  Von  Horst  v.  American  Hop  & 
Barley  Co.,  177  Fed.  976.  The  statute 
is  permissive,  and  does  not  require 
the  directors  to  levy*  such  an  assess- 
ment for  the  purpose  of  paying  cor- 
porate debts.  Lum  v.  American  Wheel 
&  Vehicle  Co.,  165  Cal.  657,  Ann.  Cas. 
1915  A  816,  133  Pac.  303. 

Colorado.  Irrigation  companies  hav- 
ing no  income  sufficient  to  keep  their 
ditches  or  canals  in  repair  have  power 
to  levy  assessments  for  that  purpose 


and  for  the  payment  of  any  claims  not 
otherwise  provided  for.  lOallahan  v. 
Ohilcott  Ditch  Co.,  37  Colo.  331,  80 
Pac.  123. 

Idaho.  Assessments  may  be  levied 
upon  paid  up  stock  for  the  purpose  of 
paying  obligations,  conducting  busi- 
ness, or  paying  debts.  Wall  v.  Basin 
Min.  Co.,  16  Idaho  313,  22  L.  K.  A. 
(N.  S.)  1013,  101  Pac.  733;  Sparks 
V.  Lower  Payette  Ditch  Co.,  3  Idaho 
306,  29  Pac.  134.  Stock  in  irrigation 
companies  is  subject  to  asses,sments  or 
dues  for  maintenance  expenses.  Hall 
V.  Eagle  Eock  &  Willow  Creek  Water 
Co.,  5  Idaho  551,  51  Pac.  110. 

IMaiae.  Tinder  Eev.  St.  1871,  e.  12, 
the  pew  owners  of  a  meetinghouse 
may  assess  the  pews  for  the  purpose 
of  raising  money  to  repair  the  meet- 
inghouse, etc.  Mayberry  v.  Mead,  80 
Me.  27,  12  Atl.  635. 

Missouri.  CJhouteau  Spring  Co.  v. 
Harris,  20  Mo.  382,  where  assessments 
were  authorized  by  a  .corporate 
charter. 

New  Hampshire.  Corporations  may 
assess  the  holders  of  fully  paid  shares 
to  satisfy  corporate  claims  for  which 
the  shareholders  are  individually 
liable,  whether  such  liability  arises 
because  the  full  amount  of  capital  has 
not  been  paid  in,  or  because  the  cor- 
poration or  its  officers  have  failed  in 
some  other  respect  to  comply  with  the 
statute  which  limits  the  liability  of 
shareholders  to  the  loss  of  their  stock. 
Carter,  Eice  &  Co.  v.  SamuerHano  Co., 
73  N.  H.  588,  64  Atl.  201,  72  N.  H. 
549,  58  Atl.  243;  Ossipee  Hosiery  & 
Woolen  Mfg.  Co.  v.  Canney,  54  N.  H. 
295. 

Korth  Dakota,    Under  Comp.  Laws 
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Act  provides  that  when  the  comptroller  of  the  currency  notifies  a 
national  bank  that  its  capital  has  been  impaired,  its  stockholders  may 
elect  either  to  assess  themselves  to  make  up  the  deficiency  or  to  go 


1913,  §§  4570-4572,  an  assessment  may 
be  made  upon  full  paid  stock  unless 
the  same  is  made  nonassessable  by  the 
by-laws  or  by  contract.  Porter  v. 
Northern  Fire  &  Marine  Ins.  Co.,  36 
N.  D.  199,  161  N.  W.  1012;  More  v. 
Oourier-News,  29  N.  D.  385,  151  N. 
W.  2.  Oomp.  Laws  1913,  §4866,  pro- 
yides  that  when  the  insurance  commis- 
sioner notifies  an  insurance  company 
that  its  capital  has  been  impaired, 
and  the  net  assets  of  the  company  do 
not  amount  to  more  than  three-fourths 
of  its  original  capital,  it  may  make 
good  its  original  capital  to  the  original 
amount  by  assessment.  Porter  v. 
Northern  Fire  &  Marine  Ins.  Co.,  36 
N.  D.  199,  161  N.  W.  1012.  This  pro- 
vision is  not  mandatory,  but  merely 
gives  the  directors  authority  to  levy 
an  assessment  for  thS  purpose  of  re- 
pairing impaired  capital.  Porter  v. 
Northern  Fire  &  Marine  Ins.  Co.,  36 
N.  D.  199,  161  N.  W.  1012. 

Pennsylvania.  Act  April  29,  1874, 
§12  (P.  L.  79);  Price's  Appeal,  106 
Pa.  St.  421;  Bichboro  Dairymen's 
Ass'n  V.  Eyan,  2  Wkly.  Notes  Cas. 
383.  Under  a  statute  authorizing  a 
corporation  to  "assess  upon  each 
share  of  stock  such  sums  of  money 
as  the  corporation  may  think  proper, 
not  excluding  in  the  whole  the  amount 
at  which  each  share  was  originally 
limited,"  the  corporation  can  make 
such  an  assessment  on  stock  upon 
which  the  par  value  has  already  been 
paid  by  the  subscriber.  Price's  Ap- 
peal, 106  Pa.  St.  421. 

Rhode  Island.  Public  Laws  1866, 
c.  635,  authorized  the  stockholders  of 
insurance  companies  to  assess  paid  up 
stock  to  restore  impaired  capital. 
Gardner  v.  Hope  Ins.  Co.,  9  E.  I.  194, 
11  Am.  Eep.  238.  Assessments  were 
authorized  by  the  charter  under  con- 


sideration in  Atlantic  Delaine  Co.  v. 
Mason,  5  E.  I.  463. 

Utah.  Under  Eev.  St.  1898,  §§  331, 
354,  paid  up  stock  is  not  assessable 
for  any  purpose  whatever,,  except  to 
sueh  extent  and  in  such  manner  as 
may  be  expressly  provided  in  the 
articles  of  incorporation.  Dotson  v. 
Hoggau,  44  Utah  295,  140  Pac.  128; 
Smith  V.  Sinaloa  Land  &  Fruit  Co.,  42 
Utah  445,  132  Pac.  556;  Garey  v.  St. 
Joe  Min.  Co.,  32  Utah  497,  12  L.  E.  A. 
(N.  S.)  554,  91  Pac.  369;  Nelson  v. 
Keith-O'Brien  Co.,  32  Utah  396,  91 
Pac.  30.  Under'  this  statute  "all 
assessments  on  full-paid  stock  are  vol- 
untary; that  is,  they  can  be  made  only 
by  and  with  the  consent  of  the  stock- 
holder. Sueh  consent  may  be  ex- 
pressed in  the  articles  of  incorpora- 
tion," or  by  a  subsequent  agreement 
with  the  other  stockholders  whereby 
all  undertake  to  pay  a  particular 
assessment.  Dotson  v.  Hoggan,  44 
Utah  295,  140  Pac.  128.  In  a  suit  to 
restrain  a  sale  of  stock  for  nonpay- 
ment of  an  assessment,  the  objection 
that  the  articles  of  incorporation  were 
not  put  in  evidence  and  hence  that 
there  was  nothing  to  show  that  the 
assessment  was  authorized,  will  not  be 
considered  on  appeal,  where  no  such 
point  was  made  below,  and  it  was 
neither  claimed  nor  shown  by"  the 
pleadings  or  the  evidence  that  the 
assessment  was  not  authorized  by  the 
articles.  Smith  v.  Sinaloa  Land  & 
Fruit  Co.,  42  Ut&h  445,  132  Pac.  556. 
Under  an  earlier  territorial  statute, 
after  one-fourth  of  the  stock  had  been 
subscribed  the  directors  had  authority 
to  levy  assessments  n'ot  exceeding  ten 
per  cent  on  paid  up  stock  for  the  pur- 
pose of  conducting  the  business  or 
paying  expenses  or  debts.  Gary  v. 
York  Min.  Co.,  9  Utah  464, 35  Pac.  494. 
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out  of  business.®  And  state  statutes  sometimes  require  or  permit 
assessments  on  the  stock  of  state '  banks  to  make  good  impaired 
capital^ 


Vermont.  Dewey  v.  St.  Albans 
Trust  Co.,  57  Vt.  332,  where  a  charter 
authorized  assessments  to  restore  im- 
paired capital. 

Washington.  Paid  up  stock  may  be 
assessed  where  the  articles  of  ineor- 
poratioa  or  the  statute  authorizes  it. 
So  the  stock  of  a  canal  company  may 
be  assessed  where  the  articles  provide 
for  its  assessment  by  way  of  water 
rentals.  Huxtable  v.  Berg,  9S  Wash. 
616,  168  Pac.  187. 

6  Commercial  Nat.  Bank  v.  Wein- 
hard,  192  U.  S.  243,  4-8  L.  Ed.  42'5, 
aff'g  41  Ore.  359,  68  Pac.  806;  Delano 
V.  Butler,  118  TJ.  S.  634,  30  L.  Ed.  260; 
In  re  Hulitt,  96  Fed.  785;  Hulitt  v. 
Bell,  85  Fed.  98;  Thomas  v.  Gilbert, 
55  Ore.  14,  Ann.  Gas.  1912  A  516,  104 
Pac.  888,  101  Pac.  393.  See  also 
Martin  v.  McDonald,  168  N.  C.  232, 
84  S.  E.  258. 

This  '  assessment  ' '  is  voluntary, 
made  by  the  stockholders  themselves, 
paid  into  the  funds  of  the  bank  as 
a  further  investment  in  the  capital 
stock,  and  disposed  of  by  its  ofB.eers 
in  the  ordinary  course  of  its  business. 
It  may  or  may  not  be  applied  by  them, 
to  the  payment  of  creditors,  and  in 
the  ordinary  course  of  business  cer- 
tainly would  not  be  applied,  as  in  the 
case  of  liquidation,  to  the  payment  of 
creditors  ratably."  It  is  to  be  dis- 
tinguished from  assessments  which 
may  be  levied  for  the  benefit  of  cred- 
itors in  liquidation  proceedings,  and 
its  payment  in  no  way  affects  the  lia- 
bility of  stockholders  to  pay  assess- 
ments of  the  latter  character.  Delano 
v.  Butler,  118  XT.  S.  634,  30  L.  'Ed. 
260. 

7  Indiana.  The  state  auditor  may 
require  any  impairment  of  the  capital 
of  a  bank  to  be  made  good  by  assess- 
inent.     Chicago  Tifile  &  Trust  Co.  v. 


State  Bank  of  Arabia,  86  Fed.  863, 
certiorari  denied  173  U.  S.  705,  43  L. 
Ed.  1186  (mem.  dec). 

Kentucky.  The  secretary  of  state 
may  order  assessments  on  bank  stock 
to  make  up  any  impairment  of  capital. 
Corbin  Banking  Co.  v.  Mitchell,  141 
Ky.  172,  31  L.  E.  A.  (N.  S.)  446,  132 
IS.  W.  426. 

Louisiana.  See  Interstate  Trust  & 
Banking  Co.  v.  Irwin,  138  La.  325, 
70  So.  313;  Wright  v.  Gurley,  133  La 
745,  63  So.  310. 

Minnesotiu  The  statute  permits 
assessments  on  bank  stock  to  make  up 
impairments  of  capital.  Slette  v.  Lar- 
son, 125  Minn.  263,  146  N.  W.  1093; 
Northwestern  Trust  Co.  v.  Bradbury, 
117  Minn.  83,  Ann.  Cas.  1913  D  69, 
134  N.  W.  513.  An  assessment  under 
this  provision  is  not  a  proceeding  for 
the  benefit  of  creditors,  but  its  purpose 
is  rather  to  place  the  bank  in  a  posi- 
tion to  continue  the  transaction  of 
business,  and  the  payment  of  such  an 
assessment  does  not  discharge  a  stock- 
holder from  a  constitutional  liability 
to  creditors  where  the  bank  subse- 
quently becomes  insolvent.  North- 
western Trust  Co.  V.  Bradbury,  117 
Minn.  83,  Ann.  Oas.  1913  D  69,  134  N. 
W.  513.  See  also  Slette  v.  Larson, 
125  Minn.  263,  146  N.  W.  1093. 

Oregon.  First  Nat.  Bank  v.  Mult- 
nomah State  Bank,  87  Ore.  423,  i70 
Pac.  534. 

Texas.  First  State  Bank  of  Mont- 
gomery V.  First  Nat.  Bank  of  Nava- 
sota,  —  Tex.  Civ.  App.  — ,  145  S.  W. 
691,  in  which  case  it  is  said  that  "it 
would  seem"  that  a  provision  giving 
the  superintendent  of  banks  authority 
to  require  banRs  to  make  good  any 
impairment  of  their  capital  would 
justify  the  directors  of  a  bank  in  levy- 
ing an  assessment  to  make  good  an 
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A  right  to  make  assessments  upon  shareholders  conferred  upon  a 
foreign  corporation  by  the  laws  of  the  country  where  it  was  organized 
will  be  recognized  and  enforced  by  the  courts  of  the  United  States, 
provided  the  foreign  statute  accords  to  all  shareholders  equal  privi- 
leges, without  reference  to  their  place  of  residence  or  citizenship,  and 
does  not  contravene  the  general  policy  of  our  laws.* 

When  neither  the  statutes  of  the  state  nor  the  charter  or  articles 
of  association  of  a  corporation,  at  the  time  persons  become  stock- 
holders or  members  thereof, ,  permit  the  corporation  to  levy  assess- 
ments upon  them  over  and  above  the  amount  of  their  shares' or  the 
amount  agreed  to  be  paid,  as  the  case  may  bo,  the  legislature  cannot 
afterwards  confer  the  power  to  levy  such  assessments,  as  against  a 
dissenting  stockholder  or  member,  unless  the  power  to  alter,  amend, 
or  repeal  the  charter  has  been  reserved,  for  such  a  statute  would  be 
unconstitutional  as  impairing  the  obligation  of  his  contract  with  the 
corporation.^  And  some  courts  have  held  this  to  be  true  even  where 
the  power  to  alter,  amend  or  repeal  the  charter  has  been  reserved,^" 


impairment  of  capital  when  directed 
to  do  so  by  the  superintendent. 

8  Giesen  v.  London  &  Northwest 
American   Mortg.   Co.,   102   Fed.   584. 

9  Sparks  v.  Lower  Payette  Ditch. 
Co.,  3  Idaho  306,  29  Pac.  134;  Enter- 
prise Ditch  Co.  V.  Moffit,  58  Neb.  642, 
45  L.  E.  A.  647,  76  Am.  St.  Eep.  122, 
79  N.  "W.  560;  First  Nat.  Bank  v. 
Multnomah  State  Bank,  87  Ore.  423, 
170  Pac.  534. 

The  stockholders  can  be  bound  by 
such  an  amendment  only  by  their  in- 
dividual assent  or  acquiescence.  The 
majority  cannot  accept  it  so  as  tp  bind 
nonconsenting  stockholders.  Ireland 
v..  Palestine,  B.,  N.  P.  &  N.  "W.  Turn- 
pike Co.,  19  Ohio  St.  369. 

A  statute  authorizing  ' '  assessments 
against  stockholders  who  have  paid 
the  full  amount  of  their  subscriptions, 
and  who  by  the  ■charter  of  the  com- 
pany, or  the  laws  under  which  it  was 
organized,  were  not  individually  liable 
for  its  debts,  is  unconstitutional;" 
Ireland  v.  Palestine,*B.,  N.  P.  &  N. 
W.  Turnpike  Co.,  19  Ohio  St.  369. 

Where  the  statute  under  which  the 
corporation   was    formed   made    each 


shareholder  individually  and  per- 
sonally liable  for  his  proportion  of  all 
debts  and  liabilities  contracted  or  in- 
curred while  he  was  a  stockholder,  and 
provided  for  the  enforcement  of  sileh 
liability  by  action,  but  did  not  in 
terms  provide  for  the  levying  of 
assessments  for  that  purpose,  a  sub- 
sequent statute  authorizing  assess- 
,  ments  for  the  purpose  of  paying  debts 
or  expenses  or  conducting  the  business 
is  not  unconstitutional,  since  it  does 
not  subject  the  stockholders  to  any 
greater  or  additional  liabilities. 
Sparks  V.  Lower  Payette  Ditch  Co., 
3  Idaho  306,  29  Pac.  134. 
See  also  §  4326,  infra. 
10  Where  the  statutes  provide  that 
paid  up  stock  shall  not  be  assessable 
except  as  provided  in  the  articles  of 
incorporation,  and  that  provisions  of 
the  articles  on  this  subject  shall  not 
be  changed  without  the  consent  of  all 
the  stockholders,  and  the  articles  pro- 
vide that  paid  up  stock  shall  be  non- 
assessable, the  legislature  cannot  au- 
thorize an  amendment  of  the  articles 
in  this  respect  by  a  vote  of  any  num- 
ber   of    stockholders    less    tiaji    the 
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although  other  courts  have  rendered  decisions  to  the  contrary.^^ 
It  is  sometimes  provided  that  corporations  whose  stock  is  nou 
assessable  may  make  tlie  same  assessable  with  the  consent  of  a  speci- 
fied percentage  of  their  stockholders,!^  or  that  provisions  in  the'articley 
of  incorporation  as  to  the  liability  of  full  paid  stock  for  assessments 
shall  not  be  ch-anged  without  the  consent  of  all  the  stockholders.^^ 
But  it  has  been  held  that,  notwithstanding  a  provision  of  the  latter 
character,  where  the  articles  provide  for  the  assessment  of  paid  up 
shares  for  certain  specified  purposes,  and  also  provide  that  the  articles 
may  be  amended  by  a  majority  vote  of  the  outstanding  stock,  the 
purposes  for  which  an  assessment  may  be  levied  may  be  increased 
by  a  majority  vote.^*  It  has  been  held  that  a  constitutional  provision 
"that  in  no  case  shall  any  stockholder  be  individually  liable  in  any 
amount  over  or  above  the  amount  of  stock  owned  by  him,"  merely 
relates  to  and  limits  the  personal  liability  of  a  stockholder,  and  does 
not  limit  the  power  of  the  corporation  to  make  assessments  upon  stock 
fully  paid  up  and  to  subject  such  stock  to  sale  in  default  of  the  pay- 
ment of  such  assessments.!* 


whale.  Garey  v.  St.  Joe  Min.  Oo.,  32 
Utah  497,  12  L.  E.  A.  (N.  8.)  554,  91 
Pae.  369. 

See  aJso   §4326,  infra. 

11  Gardner  v.  Hope  Ins.  Co.,  9  E   I. 
194,  11  Am.  Eep.  238. 

A  statute  providing  that  any  cor- 
poration previously  formed  may  ren- 
der its  stock  assessable  by  and  with 
the  consent  of  stockholders  holding 
two-thirds  of  its  stock  is  valid  under 
the  reserved  power  to  alter  or  amend 
corporate  charters.  And  this  is  true 
although  the  certificate  of  incorpora- 
tion and  the  stock  certificates  provide 
that  the  stock  shall  be  nonassessable. 
These  provisions  are  "to  be  read  in 
the  light  of  the  reserved  power  to 
mean:  This  stock  shall  be  nonassess- 
able until  such  time  as  the  legislature 
shall  provide  that  it  shall  be  assess- 
able, or  until  such  time  as  it  is 
rendered  assessable  pursuant  to  legis- 
lation authorizing  such  change." 
Sommerville  v.  St.  Louis  Mining  & 
Milling  Co.,  46  Mont.  268,  L.  B.  A. 
1915  B  811,  127  Pac.  464. 
See  also   §  4326,  infra. 

7527 


12Bev.  Codes,  §  3S87,  providing  that 
any  corporation  whose  stock  is  non- 
assessable may  make  the  same  assess- 
able with  the  written  consent  of  three- 
fourths  of  its  "stockholders,"  re- 
quires the  consent  of  three-fourths  of 
■the  whole  number  of  individuals  own- 
ing stock,  regardless  of  the  number  of 
shares  owned  by  them.  Smith  v.  Iron 
Mountain  Tunnel  Oo.,  46  Mont.  13, 
Ann.  Gas.  1914  B  551,  125  Pac.   649. 

Where  the  statute  requires  the  con- 
sent of  the  hodders  of  two-1;hirds  of  its 
stock,  it  refers  to  votable  outstanding 
stock,  and  stock  in  the  treasury  of  the 
corporation  must  be  excluded.  Som- 
merville V.  St.  Louis 'Mining  &  Mill- 
ing Co.,  46  Mont.  268,  L.  E.  A.  1915  B 
811,  127  Pac.  464. 

13  Garey  v.  St.  Joe  Min.  Co.,  32 
Utah  497,  12  L.  E.  A.  (N.  S.)  554,  91 
Pac.  369;  Nelson  v.  Keith-O'Brien  Co., 
32  Utah  396,  91  Pac.  30. 

14 Nelson  v.  Keith-O'Brien  Co.,  32 
Utah  396,  91  Pac.  30. 

IB  Wall  V.  Basin  Min.  Co.,  16  Idaho 
313,  22  L.  E.  A.  (N.  S.)  1013,  101  Pac. 
733. 
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The  liability  to  pay  an  assessment  levied  pursuant  xa  statutory 
authority  rests  upon  an  implied  contract.^® 

§  4273.  Purpose  and  amount  of  assessment ;  conditions  precedent. 

Statutes  and  charters  allowing  assessments  upon  full  paid  stock  are 
to  be  strictly  construed,  and  are  not  to  be  extended  beyond  their  terms. 
The  assessments  can  only  be  levied  as  authorized.^'' 

Where  the  purposes  for  which  assessments  may  be  levied  are  pre- 
scribed by  the  charter  or  articles  of  incorporation  or  by  the  statute, 
assessments  for  any  other  purpose  are  invalid.^^  So  when  a  statute 
authorizes  assessments  for  the  purpose  of  paying  ■  debts  only,  an 
assessment  not  only  for  paying  debts,  but  also  for  erecting  a  building 
and  carrying  on  business,  is  unauthorized  and  void.^^  And  the  same 
is  true  of  an  assessment  to  pay  the  estimated  future  expenses  of  con- 


16  Marshall  v.  Popert,  28  Oal.  App. 
551,  156  Pae.  881,  153  Pac.  247;  Mar- 
shall V.  "Wentz,  28  Cal.  App.  540,  153 
Pac.  244. 

By  becoming  a  stockholder  a  person 
enters  into  a  contract  with  the  (Jor- 
poration  to  pay  all  assessments  upon 
his  stock  levied  pursuant  to  the  gov- 
erning statute  and  by-laws  of  the  com- 
pany, and  will  be  presumed  'to  have 
notice  of  such  by-laws.  Callahan  v. 
Chilcott  Ditch  Co.,  37  Colo.  331,  86 
Pae.  123. 

"When  there  is  such  a  statute,  it 
becomes'  a  part  of  the  stockholder's; 
contract  with  the  corporation,  as  much 
as  if  its  provisions  were  set  out  in  the 
contract."  Bottle  Mining  &  Milling 
Co.  v.  Kern,  9  Cal.  App.  527,  99  Pae. 
994. 

17  United  States.  Louisiana  Paper 
Co.  V.  "Waples,  3  Woods  34,  Fed.  Cas. 
No.  8,540.  See  also  Harris  v.  Northern 
Blue  Grass  Land  Co.,  185  Fed.  192, 
aff'd  Central  Wisconsin  Trust  Co.  v. 
Barter,  194  Fed.  835. 

Maine.  Mayberry  v.  Mead,  80  Me. 
27,  12  Atl.  635. 

New  Hampshire.  Lancaster  Starch 
Co.  V.  Moore,  62  N.  H.  671;  Great  Falls 
&  0.  R.  Co.  V.  Copp,  38  N.  H.  124. 

New  Jersey.  State  v.  Morristown 
Fire  Ass 'n,  23  N.  J.  L.  195. 


North  Dakota.  Porter  v.  Northern 
Fire  &  Marine  Ins.  'Co.,  36  N.  D.  199, 
161  N.  W.  1012. 

Bhode  Island.  Atlantic  Delaine  Co. 
V.  Mason,  5  E.  I.  463. 

Utah.  Eaht  v.  Sevier  Mining  & 
killing  Co.,  18  Utah  290,  54  Pae.  889. 

Vermont.  Dewey  v.  St.  Albans 
Trust  Co.,  57  Vt.  332. 

18  Power  to  levy  assessments  for  the 
purpose  of  paying  "the  proper  and 
legal  expenses"  of  the  corporation  in- 
cludes power  to  levy  them  for  the  pur- 
pose of  paying  corporate  debts.  Sulli- 
van V.  Triunf 0  Gold  &  Silver  Min.  Co., 
39   Cal.  459. 

An  assessment  by  an  electric  light 
company  to  raise  money  necessary  for 
the  repair  of  its  machinery,  without 
which  it  could  not  supply  demands 
upon  it  for  power,  is  within  a  pro- 
vision authorizing  assessments  for  the 
purpose  of  '  'paying  expenses,  conduct- 
ing business,  or  paying  debts." 
Younglove  v.  Steinman,  80  Cal.  375, 
22  Pac.  189. 

See  also  the  cases  cited  in  the  fol- 
lowing notes.    And  see  §  675,  supra. 

19  Lancaster  Starch  Co.  v.  Moore, 
62  N.  H.  671. 
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ducting  the  corporate  business.^  An  assessment  is  also  invalid  where 
the  money  is  to  be  used  in  carrying  out  an  ultra  vires  contract.*^ 
If  the  statute  provides  for  levying  assessments  to  make  up  deficiencies 
due  to  impairments  of  capital,  it  is  immaterial  how  the  capital  became 
depleted.^^  If  an  assessment  is  made  in  part  for  an  authorized  pur- 
pose and  in  part  for  an  unauthorized  one,  and  the  illegal  part  is 
indeterminate,  the  whole  assessment  is  void.^*  But  a  reduction  in 
the  amount  of  such  an  assessment  by  rebating  the  amount  intended 
to  cover  the  unauthorized  expenditure  may  amount  to  a  new  valid 
assessment.^*  It  will  be  presumed  that  assessments  were  made  in 
good  faith  and  for  a  proper  purpose.^  And  if  the  purpose  is  a 
proper  one  the  motive  of  the  directors  in  levying  it  is  immaterial.*^ 
The  necessity  for  levying  an  assessment  cannot  be  questioned  by  a 
stockholder.*'' 


20  A  by-law  providing  that  where 
there  are  not  sufficient  funds  in  the 
treasurer's  hands  to  pay  the  indebted- 
ness of  the  corporation  an  assessment 
shall  be  made  to  cover  the  amount 
necessary  to  cancel  said  indebtedness 
unless  otherwise  arranged  and  paid, 
authorizes  an  assessment  only  when 
there  are  not  sufficient  funds  in  the 
treasurer's  hands  to  pay  the  indebted- 
ness of  the  company,  and  then  only 
authorizes  an  assessment  for  a  suffi- 
cient amount  to  cancel  the  indebted- 
ness. It  does  not  authorize  an 
assessment  for  the  purpose  of  paying 

■  the  estimated  expenses  of  conducting 
the  company  for  the  current  year. 
And  this  is  true  though  a  portion  of 
the  year  has  expired  before  the  assess- 
ment is  made,  where  it  does  not  af- 
firmatively appear  that  the  amount  of 
the  assessment  is  required  to  pay  in- 
debtedness then  due  above  the  moneys 
on  hand.  Delaware  yalley  Tel.  Co. 
V.  Tiffany,  131  N.  T.  App.  Div.  343, 
115  N.  Y.  Supp.  867. 

21  See  Grand  Valley  Irrigation  Co. 
V.  Fruita  Improvement  Co.,  37  Colo. 
483,  86  Pae.  324. 

22  An  assessment  is  not  rendered 
invalid  because  the  impairment  was 
due  to  mismanagement.    Slette  v.  Lar- 


son, 125  Minn.  263,  146  N.  "W.  1093. 

23  Lancaster  Starch  Co.  v.  Moore,  62 
N.  H.  671. 

24  Grand  Valley  Irrigation  Co.  v. 
Fruita  Improvement  Co.,  37  Colo.  483, 
86  Pac.  324. 

25  An  averment  that  an  assessment 
was  not  levied  ' '  in  good  faith,  but  for 
the  purpose  of  freezing  out  this  com- 
plainant," is  not  sufficient  to  nega- 
tive the  presumption  that  it  was  levied 
for  a  proper  purpose,  or  to  cast  dis- 
credit upon  its  bona  fide  character. 
Von  Horst  v.  American  Hop  &  Barley 
Co.,  177  Fed.  976. 

26  Where  it  is  legally  levied  for  the 
purpose  of  paying  debts,  its  enforce- 
ment will  not.  be  enjoined  merely  be- 
cause it  is  alleged  that  it  was  not 
made  in  good  faith,  but  for  the  pur- 
pose of  freezing  out  the  complainant. 
Von  Horst  v.  American  Hop  &  Barley 
Co.,  177  Fed.  976. 

27  Weber  v.  Delia  Mountain  Min. 
Co.,  14  Idaho  404,  94  Pac.  441. 

The  decision  of  the  com'ptroUer  of 
the  currency  as  to  the  impairment  of 
the  capital  stock  of  a  national  bank  is 
conclusive  and  final  on  the  stock- 
holders and  the  bank,  and  leaves  no 
alternative  but  to  make  up  the  de- 
ficiency     or     go      into      liquidation.' 
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If  assessments  to  a  certain  amount  only  are  authorized,  the  limita- 
tion cannot  be  exceeded.^^  g^t  within  that  limitation,  and  in  the 
absence  of  further  restrictions,  the  amount  rests  in  the  discretion  of 
the  person  or  body  authorized  to  make  the  assessment,  and  their  ac- 
tion will  not  be  interfered  with  unless  an  abuse  of  discretion  is 
clearly  shown.^  The  presumption  is  that,  in  fixing  the  amount,  the 
directors  acted  honestly  and  in  accordance  with  their  best  judgment 
having  due  regard  to  the  legitimate  expenses  of  the  corporation,'" 
and  the  burden  is  on  the  stockholder  to  show  that  it  was  so  largely 
in  excess  of  the  requirements  of  the  association  as  to  warrant  an 
inference  of  fraud  or  culpable  negligence.'^' 

It  is  sometimes  provided  that  no  assessment  shall  be  levied  until 
after  a  certain  percentage  of  the  capital  stock  has  been  subscribed,'* 
or  while  a  portion  of  a  previous  assessment  remains  unpaid,"  or  until 


Thoma8  v.  Gilbert,  55  Ore.  14,  Ann! 
Cas.  1912  A  516,  104  Pae.  888,  101 
Pac.  393. 

28  Great  Palls  &  C.  K.  E.  v.  Copp, 
38  N.  H.  124;  State  v.  Morrlstown 
Pire  As9'n,  23  N.  J.  L.  195. 

In  North  Dakota  the  asseaament  is 
limited  to  ten  per  cent  of  the-  capital 
stock  named  in  the  articles  of  incor- 
poration. Comp.  Laws  1913,  §  4571; 
More  V.  Courier-News,  29  N.  D.  385, 
151  N.  W.  2. 

Where  the  charter  provides  that  no 
assessments  shall  be  laid  upon  any 
share  of  a  greater  amount  in  the  whole 
than  $100,  assessments  in  excess  o£ 
that  amount  are  void.  Lewey's  Is- 
land E.  Co.  V.  Bolton,  48  Me.  451, 
77  Am.  Dec.  236;  Great  Palls  &  0.  E. 
E.  V.  Copp,  38  N.  H.  124. 

See  also  §  676,  supra. 

29  Under  the  Kentucky  statute  au- 
thorizing the  secretary  of  state  to 
order  a  bank  to  assess  its  stockholders 
to  an  amount  not  exceeding  the  par 
value  of  the  stock  to  make  good  any 
impairment  of  its  capital,  he  has  a 
large  discretion  as  to  the  amount  of 
the  assessment,  and  his  action  in  or- 
dering an  assessment  of  100  per  cent 
will  not  be  interfered  with  unless  an 
abuse  of  discretion  is  clearly  shown. 
Corbin  Banking   Co.  v.  Mitchell,  141 


Ky.  172,  31  L.  E.  A.  (N.  S.)  446,  132 
S.  W.  426. 

See  also  §  676,  supra. 

30  Allegheny  Valley  Camp  Meeting 
Ass'n  V.  Kountz,  29  Pa.  Super.  Ct. 
110. 

31  Allegheny  Valley  Camp  Meeting 
Ass'n  V.   Kountz,  29   Pa.   Super.   Ct. 

,  110. 

32  Gary  v.  York  Min.  Co.,  9  Utah 
464,  35  Pac.  494. 

In  California  a  corporation  has  no 
authority  to  levy  an  assessment  until 
after  one-fourth  of  the  capital  stock 
has  been  subscribed,  and  an  assess- 
ment made  before  that  time  is  void. 
Civ.  Code,  §  331;  Herbert  Kraft  Co. 
Bank  v.  Bank  of  Orland,  133  Cal.  64, 
65  Pac.  143. 

And  the  same  is  true  in  Idaho.  In 
a  suit  to  set  aside  a  sale  of  stock  for 
nonpayment  of  an  assessment,  the 
complaint  need  not  allege  that  one- 
fourth  of  the  stock  had  been  sub- 
scribed before  the  assessment  was 
levied,  but  it  is  for  the  corporation 
to  show  that  such  was  the  case.  Cor- 
coran v.  Sonora  Mining  &  Milling  Co., 
8  Idaho  651,  71  Pac.  127. 

33  Utah  Comp.  Laws  1907,  §  357,  pro- 
vides that,  with  certain  exceptions, 
no  assessment  shall  be  levied  while  a 
portion  of  a  previous  oiie  remains  un- 
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a  certain  amount  of  stock  set  apart  as  working  capital  has  been  ex- 
hausted.** It  is  not  necessary  that'  treasury  stock  be  sold  before  an 
assessment  can  be  levied  to  pay  debts,  where  the  articles  of  incor- 
poration leave  the  disposition  of  sueh  stock  to  the  discretion  of  the 
board  of  directors,  and  it  appears  that  no  substantial  amount  could 
have  been  realized  on  its  sale.'^  Nor  will  the  enforcement  of  an 
assessment  to  pay  a  corporate  debt  be  enjoined  on  the  ground  that 
it  is  inequitable  and  unjust  merely  because  the  debt  is  secured  by  a 
mortgage  on  land  worth  much  more  than  the  amount  of  the  debt.*^ 

§  4274.  Persons  liable ;  rights  and  liabilities  of  pledifees,  agents  and 
trustees.  Generally  an  assessment  can  only  be  levied  upon  per- 
sons who  are  stockholders  at  the  time,*'  and  a  person  who  has  ceased 
to  be  a  stockholder  by  a  valid  transfer  of  his  shares  cannot  be  as- 


An  assessment  imposes  no  personal  liability  upon  one  to  whom  stock 


paid.  Where  this  provision  is  relied 
on  as  a.  ground  for  enjoining  a  sale  of 
stock  for  nonpayment  of  an  assess- 
ment, the  plaintiff  has  the  burden  of 
negativing  the  exceptions  by  his  proof. 
It  is  not  suflS.cient  to  merely  negative 
them  in  his  complaint.  The  acceptance 
of  a  note  in  full  settleinent  of  an 
assessment  is  a  sufficient  payment 
within  the  meaning  of  the  statute. 
And  the  same  is  true  of  a  credit 
of  the  amount  of  the  assessment  on 
a  note  given  by  the  corporation  to  a 
stockholder  for  money  loaned  by  him 
to  it.  Smith  v.  Sinaloa  Land  &  Fruit 
Cd.,  42  Utah  445,  132  Pac.  556. 

A  provision  in  the  by-laws  that  no 
assessment  shall  be  levied  while  any 
portion  of  the  previous  one  remains 
unpaid  unless  the  power  of  the  cor- 
poration shall  have  been  exercised  for 
the  purpose  of  collecting  sueh  previ- 
ous assessments,  or  the  collecting  of 
the  previous  one  has  been  enjoined,  is 
^or  the  protection  of  stockholders  who 
have  paid  their  assessments,  and  does 
not  operate  to  exempt  a  stockholder 
who  fails  to  pay  an  assessment  against 
his  stock  from  any  further  assessment. 
Penneeard  v.  Giant  Ledge  Min.  Co., 
97  "Wash.  384, 166  Pac.  629. 


34  Where  the  articles  of  incorpora- 
tion provided  that  no  assessment 
should  be  levied  for  any  purpose  un- 
til a  certain  amount  of  stock  set  apart 
as  working  capital  was  exhausted,  it 
was  held  that  it  was  in  effect  exhaust- 
ed where  it  appeared  that  the  direc- 
tors were  unable  to  sell  it,  and  that 
an  assessment  might  then  be  levied. 
Gary  v.  York  Min.  Co.,  9  Utah  464, 
35  Pac.  494. 

The  same  is  true  where  the  articles 
of  incorporation  provide  that  no 
assessment  shall  be  levied  while  there 
is  treasury  stock  remaining  in  the 
treasury,  but  the  stock  so  remaining 
has  no  salable  or  other  substantial 
vaJue.  Jones  v.  Bonanza  Mining  & 
Milling  Co.,  32  Utah  440,  91  Pac. 
273. 

38 Nelson  v.  Keith-O'Brien  Co.,  32 
Utah  396,  91  Pac.  30. 

36  Von  Horst  v.  American  Hop  & 
Barley  Co.,  177  Fed.  976. 

37  Chouteau  Spring  Co.  v.  Harris,  20 
Mo.  382. 

38  Chouteau  Spring  Co.  v.  Harris,  20 
Mo.  382.  See  also  Libby  v.  Tobey, 
82  Me.  397,  19  Atl.  904. 

And  see  §§  3769  et  seq.,  4111,  and 
4196, et  seq.,  supra, 
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has  been  pledged  as  collateral,  at  least  in  the  absence  of  a  provision 
in  the  chartei*  or  statute  to  the  contrary ;  ^^  and  even  though  the  lien 
of  the  corporation  extends  to  the  stock  in  the  hands  of  the  pledgee, 
he  may  surrender  the  stock  in  his  possession  and  thus  relieve  himself 
from  all  liability.**  But  he  may  pay  the  assessment  if  he  sees  fit, 
through  the  stockholder,  and  if  he  does  so  vcill  have  a  lien  on  the  stock 
as  against  the  stockholder  to  indemnify  him  for  the  amount  so  paid.*^ 
It  has  been  said  that  the  rule  that  stock  cannot  be  forfeited  or  sold 
for  nonpayment  of  assessments  unless  the  charter  or  a  statute  so 
provides  is  especia,lly  applicable  to  stock  which  is  in  the  hands  of  an 
innocent  pledgee  for  value.*®  But  if  the  shares  are  issued  subject 
to  the  condition  that  they  may  be  assessed,  the  right  of  assessment 
follows  them  into  the  hands  of  every  person  who  has  them.*^  And 
80,  where  the  statute  gives  a  lien  on  the  stock  for  the  amount  of  an 
unpaid  assessment,  it  may  be  taken  and  sold  for  that  purpose  even 
though  it  is  in  the  hands  of  a  bona  fide  pledgee,  since  he  ought  not 
to  be  allowed  to  occupy  any  better  position  than  would  the  owner  of 
the  shares.** 

A  pledgee  may  maintain  a  suit  to  enjoin  a  sale  under  an  illegal 
assessment,*^  or  may  sue  in  equity  to  compel  the  corporation  to  recog- 
nize him  as  a  stockholder.*^  Neither  the  pledgor  nor  his  agent  can 
acquire  any  interest  in  the  pledged  stock  superior  to  that  of  the 
pledgee  by  purchasing  the  same  at  a  sale  to  enforce  an  assessment.*'' 
Nor  will  the  laches  of  the  pledgee  deprive  the  pledgor  of  his  right 
to  sue  in  equity  for  his  stock  or  at  law  for  the  value  of  his  interest 
therein.** 

39  Corbin  Banking  Co.  v.  Mitchell,  44  Oorbin  Banking  Co.  v.  Mitchell, 
141  Ky.  172,  31  L.  E.  A.  (N.  S.)  446,  141  Ky.  172,  31  L.  E.  A.  (N.  S.)  446, 
132  S.  "W.  426;  First  State  Bank  of       132  S.  W.  426. 

Montgomery   v.  First   Nat.   Bank  of  4B  First    Nat.   Bank   v.   Multnomah 

Navasota,  —  Tex.  Civ.  App.  — ,  145  State   Bank,   87   Ore.    423,   170    Pao. 

S.   "W.   691,     See   also   §§  3921,   4163,  534.     See  also  §  4278,  infra, 
supra.  46  A  pledgee  of  stock  may  maintain 

40  Corbin  Banking  Co.  v.  Mitchell,  such  a  suit.  Herbert  Kraft  Co.  Bank 
141  Ky.  172,  31  L.  R.  A.  (N.  S.)  446,  v.  Bank  of  Orland,  133  Cal.  64,  65 
132  S.  W.  426.  Pae.  143;  Farmers'  Pawnee  Canal  Co. 

41  Corbin  Banking  Co.  v.  Mitehell,  v.  Henderson,  46  Colo.  37,  102  Pac. 
141  Ky.  172,  31  L.  B.  A.  (N.  S.)  446,  1063. 

132  S.  W.  426.  See  also   §  4278,  infra. 

42  First  State  Bank  of  Montgomery  47  Seymour  v.  Salsberry,  —  Cal.  — , 
V.  First  Nat.  Bank  of  Navasota,  —       171  Pac.  938. 

Tex.  Civ.  App.  — ,  145  S.  W.  691.  48  Wilson  v.  Colorado  Miu,  Co.,  227 

43  Corbin  Banking  Co.  v.  Mitchell,      Fed.  721. 
141  Ky.  172,  31  L.  B.  A.  (N.  S.)  446, 

132  S.  W.  426. 
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An  agent  who  bids  in  stock  of  his  principal  at  an  assessment  sale 
holds  the  same  in  trust  for  his  principal.** 

A  person  holding  stock  as  trustee  is  personally  liable  for  assess- 
ments thereon  atlhough  he  has  disclosed  to  the  corporation  the  names 
of  the  persons  whom  he  represents.^" 

§  4275.  Mode  of  levying  assessments;  equality.  The  require- 
ments of  the  statute  as  to  the  mode  of  making  the  assessments  must  be 
complied  with.^^  Assessments  by  directors  must  be  made  by  a  duly 
constituted  board,^^  at  a  legal  meeting  called  upon  proper  notice.*^ 


49  Seymour  v.  Saisberry,  —  Cal.  — , 
171  Pae.  938. 

SOL,a  Habra  Oil  Co.  v.  I'ranois,  — 
Cal.  App.  — ,  169  Pac.  400. 

51  Oalifomia.  Cheney  v.  Canfield, 
15S  Cal.  342,  32  L.  E.  A.  (N.  S.)  16, 
111  Pao.  92. 

Idaho.  Corcoran  v.  Sonera  Mining 
&  Milling  Co.,  8  Idaho  651,  71  Pao. 
127. 

Ma^ne.  Mayberry  v.  Mead,  80  Me. 
27,  12  Atl.  635. 

Bhode  Island.  Atlantic  Delaine  Co. 
V.  Mason,  6  E.  I.  463. 

Utah.  Eaht  v.  Sevier  Mining  & 
Milling  Co.,  18  Utah  290,  54  Pae.  889. 

In  Marshall  v.  Wentz,  28  Cal.  App. 
540,  153  Pac.  244,  a  complaint  in  gar- 
nishment proceedings  against  a  stock- 
holder to  subject  an  unpaid  assessment 
was  held  to  sufficiently  show  the  le- 
gality of  ,the  assessment  as  against  a 
general  demurrer. 

In  Hennessey  v.  Alleghany  Min. 
Co.,  159  Cal.  398,  113  Pac.  1071,  a  com- 
plaint in  a  suit  to  set  aside  an  assess- 
ment and  sale  was  held  to  be  insuffi- 
cient in  that  it  failed  to  set  out  the 
irregularities  and  defects  complained 
of  except  generally  and  by  way  of 
conclusion. 

Assessors  of  a  corporation  of  the 
pew  owners  of  a  meetinghouse,  incor- 
porated under  Eev.  St.  1871,  c.  12, 
can  only  assess  on  the  pews  the  sum 
voted  by  the  members,  to  be  raised, 
and  have  no  right  to  a,(^d  thereto  an 
overlay  at  their  pleasure  and  assess  .it 


on  the  pews.  Mayberry  v.  Mead,  80 
Me.  27,  12  Atl.  636. 
,  In  California  "the  procedure  for 
levying  and  collecting  an  assessment, 
and  for  the  aale  of  delinquent  stock, 
is  the  same,  whether  it  be  a  '  call ' 
for  subscription,  or  an  '  assessment '  on 
paid  up  stock  to  pay  debts  and  ex- 
penses. ' '  Bottle  Mining  &  Milling  Co. 
V.  Kern,  9  Oal.  App.  527,  99  Pac. 
994. 
See  also  §  664,  supra. 

62  Whitehead  v.  Sweet,  126  Cal.  67, 
58  Pac.  376.    And  see  §  673,  supra. 

63  Von  Horst  v.  American  Hop  & 
Barley  Co.,  177  Ped.  976;  Cheney  v. 
Canfield,  158  Cal.  342,  32  L.  E.  A.  (N. 
S.)  16,  111  Pac.  92;  La  Habra  Oil  Co. 
V.  Francis,  —  Cal.  App.  — •,  169  Pac. 
400;  Smith  v.  Sinalo-a  Land  &  Pruit 
Co.,  42  Utah  445,  132  Pac.  556;  Hatch 
V.  Lucky  Bill  Min.  Co.,  25  Utah  405, 
71  Pac.  865. 

The  burden  of  proving  that  insuffi- 
cient notice  was  given  of  a  special 
meeting  at  which  an  assessment  was 
levied  is  on  a  stockholder  attacking 
the  'assessment  on  that  ground.  La 
Habra  Oil  Co.  v.  Francis,  —  Cal.  App. 
— ,  169  Pac.  400. 

A  finding  that  an  assessment  was 
levied  at  a  meeting  "duly  and  regu- 
larly~  convened, ' '  and  that  the  assess- 
ment was  "lawfully  and  rightfully 
levied,"  inciludes  "a  finding  that  the 
necessary  notice  of  the  meeting  was 
giveii.  Younglove  v.  Steinman,  80 
Oal.  %75,  22  Pac.  189. 
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And  the  individual  members  joining  in  making  it  must  be  qualified 
to  act.^*  By  the  weight  of  authority  an  assessment  by  a  de  facto 
board  of  directors  is  valid,  and  cannot  be  collaterally  attacked,** 
but  there  is  also  authority  to  the  contrary.** 

If  the  assessment  is  required  or  authorized  to  be  made  by  consent 
of  a  certain  proportion  of  the  stockholders,  and  at  a  meeting  specially 
called,  and  with  certain  notice,  it  cannot  be  made  without  such  eon- 
sent  given  at  such  a  meeting.*'  Under  some  statutes  assessments  on 
bank  stock  can  be  made  only  by  direction  of  a  public  official.*'    Under 


See  also  §§673  and  18'53  et  seq., 
suipra. 

54  An  assessment  by  directors  who 
have  not  taken  the  statutory  oath  of 
office  is  invalid,  and  will-  not  sup- 
port a  forfeiture.  Schwab  v.  Frisco 
Mining  &  Milling  Co.,  21  Utah  S58, 
60  Pac.  940. 

But  an  assessment  v\dll  not  be  set 
aside  because  certain  of  the  directors 
have  not  filed  their  oaths  of  office, 
where  they  have  taken  'and  subscribed 
to  their  oaths,  and  it  appears  that 
no  one  has  been  misled  or  injured 
by  the  irregularity.  Hatch  v.  Lucky 
Bill  Min.  Co.,  25  Utah  405,  71  Pac. 
865. 

Hold-over  directors  are  qualified  to 
act  until  their  successors  are  elected 
and  have  qualified.  Hatch  v.  Lucky 
Bill  Min.  Co.,  25  Utah  405,  71  Pac. 
865. 

See  also  §  673,  and  §  1808,  supra. 

56  O  'Dea  V.  Hollywood  Cemetery 
Ass'n,  154  Oal.  '53,  97  Pac.  1;  San 
.Toaquin  Land  &  Water  Co.  v.  Beecher, 
101  Cal.  70,'  35  Pac.  349;  Jones  v. 
Bonanza  Mining  &  Milling  Co.,  32 
Utah  440,  91  Pac.  273. 

Compare  Schwab  v.  Frisco  Mining 
&  Milling  Co.,  21  Utah  258,  60  Pae. 
940. 

See  also  §§  673,  1850,  supra. 

66  See  §§673,  1850,  supra. 

57  Atlantic  Delaine  Co.  v.  Mason, 
5  B.  I.  463.  See  also  Mayberry  v. 
Mead,  80  Me.  27,  12  Atl.  635. 

Where  power  to  levy  assessments 
JB  sayea  to  the  company,  it  can  only 


be  exercised  by  the  stockholders  at 
a  proper  meeting,  and  an  assessment 
made  by  the  directors  without  any 
authority  from  the  company  is  void. 
Marlborough  Mfg.  Co.  v.  Smith,  2 
Conn.  579. 

Where  a  general  law  under  -frhi&h 
a.  corporation  was  organized  de- 
clared that  no  stockholder  should  ever 
be  held  liable  for  the  contracts-  or 
faults  of  such  corporation  in  any  fur- 
ther sum  than  the  unpaid  balance  due 
to  the  company  on  the  shares  owned 
by  him,  which  was  a  mere  declaration 
of  the  common-law  rule,  and  the  char- 
ter prescribed  in  what  instalments  40 
per  cent  of  the  stock  should  be  paid, 
and  then  declared  that  the  balance  on 
each  share  should  not  be  called  foi 
unless  with  the  consent  of  three- 
fourths  of  the  stockholders,  and  then 
only  to  increase  the  business  of  the 
corporation,  it  was  held  that,  after 
the  payment  of  40  per  cent  of  his 
stock,  no  stockholder  was  liable  for 
the  balance  unless  called  for  by  a 
vote  of  three-fourths  of  the  stock- 
holders. Louisiana  Paper  Co.  v. 
Waples,  3  Woods  34,  Fed.  Gas.  No. 
8,540. 

See  Callahan  v.  Chilcott  Ditch  Co., 
37  Colo.  331,  86  Pac.  123,  where  the 
notice  of  a  stockholders'  meeting  at 
which  an  assessment  was  levied  was 
held  to  have  been  in  compliance  with 
the  statute. 

See  also  §  673,  supra. 

58  Under  the  Minnesota  statute  the 
directors  of  a  state  bank  have  no  au- 
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the  federal  statutes,  when  the  comptroller  of  the.  currency  notifies  a 
national  bank  that  its  capital  has  been  impaired,  its  stockholders  may 
elect  either  to  assess  themselves  to  make  up  the  deficiency  or  to  go 
out  of  business.  This  right  of  election  belongs  to  them  alone,  and 
cannot  be  exercised  by  the  board  of  directors.^^  If  it  becomes  neces- 
sary to  levy  an  assessment  to  satisfy  debts  for  which  the  stockholders 
are  individually  liable,  a  court  of  equity  may  order  the  proper 
officers  to  call  a  stockholders'  meeting  for  that  purpose,^*  or,  if  they 
are  not  within  the  jurisdiction,  may  appoint  some  one  else  to  call  it. 
If  the  stockholders  do  not  make  an  assessment  under  such  circum- 
stances, the  court  may  make  it  for  them.  And  in  such  ease  a  receiver 
may  be  necessary  to  collect  it.  But  it  cannot  be  assumed  that,  at  a 
meeting  thus  called,  they  will  not  attempt  to  fulfil  their  obligations.^^ 
Statutes  sometimes  provide  that  officers  who  unreasonably  neglect 
to  call  such  a  meeting  shall  forfeit  a  specified  sum  to  be  recovered 
in  an  action  of  debt  by  any  person  injured  thereby.^* 


thority  of  their  own  motion  to  levy 
an  assessment  to  make  up  a  deficiency 
arising  from  an  impairment  of  cap- 
ital, but  such  an  assessment  can  be 
made  only  on  the  direction  of  the 
bank  examiner.  Slette  v.  Larson,  125 
Minn.  263,  146  N.  W.  1093. 

Where  an  assessment  had  the  sanc- 
tion of  the  bank  examiner  when  it 
was  made,  and  it  was  understood  be- 
tween him  and  the  bank  that  it  should 
be  collected  and  the  money  applied 
to  making  good  a  deficiency  which  ex- 
isted, it  was  held  that  this  was  suf- 
ficient although  there  was  no  formal 
order  directing  it  to  be  made.  Slette 
V.  Larson,  125  Minn.  263,  146  N.  W. 
'1093. 

Under  the  Kentucky  statute  the 
secretary  of  state  is  authorized  to 
order  an  assessment  on  bank  stock 
to  make  good  any  impairment  of  cap- 
ital. Corbin  Banking  Co.  v.  Mitchell, 
141  Ky.  172,  31  L.  K.  A.  (N.  S.) 
446,  132  S.  W.  426. 

See  also  §4272,  supra. 

B9In  re  Hulitt,  96  Fed.  785;  Hulitt 
V.  Bell,  85  Fed.  98. 
'    ' '  There   is  iio   legal   obligation   on 
their   part   to   pay   an   additional   as- 
sessment necessary  to  repair  the  cap- 


ital stock,  unless  it  is  voluntarily  au- 
thorized by  them."  Weinhard  v. 
Commercial  Nat.  Bank,  41  Ore.  359, 
■68  Pae.  «06,  afE'd'l92  U.  S.  243,  49 
L.  Ed.  425. 

60  Carter,  Bice  &  Co.  v.  Saimuel 
Hano  Co.,  73  N.  H.  588,  64  Atl.  201, 
72  N".  H.  549,  58  Atl.  243. 

The  court  may  order  the  trustees 
to  levy  an  assessment  at  the  instance 
of  a  creditor.  Huxtable  v.  Berg,  98 
Wash.  616,  168  Pae.  187.  * 

In  a  suit  by  stockholders  of  a 
canal  company  to  restrain  the  sale 
of  the  company's  canal  under  an  ex- 
ecution issued  on  a  judgment  against 
it,  a  cross-complaint  by  the  judgment 
creator  to  compel  the  trustees  of  the 
corporation  to  levy  an  assessment  to 
pay  his  judgment  is  sufficiently  ger- 
mane to  the  subject-matter  of  the 
original  action.  Huxtable  v.  Berg, 
98  Wash.  616,  168  Pae.  187. 

61  Carter,  Eiee  &  Co.  v.  Samuel 
Hano  Co.,  73  N.  H.  588,  64  Atl.  201, 
72  N.  H.  549,  58  Atl.  243. 

62  Carter,  Eice  &  Co.  v.  Samuel 
Hano  Co.,  72  N.  H.  549,  58  Atl.  243; 
Ossipee  Hosiery  &  Woolen  Mfg.  Co.. 
V.  Canney/:64  N.  H.  295. 
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When  assessments  are  authorized  for  the  purpose  of  paying  debts, 
such  an  assessment  may  be  levied  by  a  receiver  of  the  corporation.^ 
But  where  the  directors  of  ai  corporation  were  authorized  by  statute 
to  levy  an  assessment  upon  paid  up  stock  for  the  purpose  of  repair- 
ing the  capital  stock  when  impaired  by  losses  or  otherwise,  it  was  held 
that  this  contemplated  assessments  to  repair  the  capital  with  a  view 
to  continuing  business,  and  that  a  receiver  of  the  corporation  could 
not  levy  assessments  for  the  purpose  of  paiying  debts.^*  An  assess- 
ment made  before  the  appointment  of  a  receiver  may  be  collected  by 
him,  since  it  is  a  corporate  asset.®* 

Where  the  statute  requires  corporations  to  keep  a  record  of  aU  of 
their  transactions  and  a  journal  of  all  meetings  of  their  directors, 
the  proceedings  to  levy  an  assessment  and  to  forfeit  and  sell  the 
stock  for  nonpayment  of  the  same  can  ©nly  be  shown  by  the  records 
and  not  by  parol.®*  The  resolution  of  the  board  of  directors  levying 
the  assessment  must  be  recorded  in  the  record  book  under  such  cir- 
cumstances. A  mere  recital  therein  of  the  fact  that  such  assessment 
was  levied  is  not  sufficient." 

A  statute  authorizing  assessments  does  not  authorize  unequal  as- 
sessments.    They  must  be  just  and  equal  on  all  the  stockholders.®' 

The  stockholder  is  entitled  to  credit  for  sums  advanced  by  him  to 
the  corporation  and  used  by  it  for  the  payment  of  debts,®®  and  may 
credit  the  amount  of  an  assessment  on  a  note  given  by  the  corporation 
to  him  for  money  loaned.'® 

§4276.  Enforcement  of  assessments;  forfeiture.  Generally  a 
valid  assessment  creates  a  personal  liability  ''^  on  the  part  of  the  stoek- 

63  Regener    v.    Phillips,    26    N.    T.  See  also  §  676,  supra. 

Misc.  311,  56  N.  Y.  Supp.  174.  SBDotson  v.  Hoggan,  44  TJtali  295,  • 

64  Dewey  v.  St.  Albans  Trust  Co.,  57      140  Pac.  128. 

Tt.  332.  70  Smith   v.   Sinaloa   Land   &  Pruif 

6B  Carter,    Rice    &    Co.    v.    Samuel  Co.,  42  Utah  445,  132  Pac.  556. 
Hano  Co.,  73  N.  H.  588,  64  Atl.  201.  71  Krst   Nat.   Bank   v.   Multnomah 

66  Corcoran  v.  Sonora  Mining  &  State  Bank,  87  Ore.  423,  170  Pae.  534; 
Milling  Co.,  8  Idaho  651,  71  Pac.  127.  Pirst  State  Bank  of  Montgomery  v. 

67  Corcoran  v.  Sonora  Mining  &  First  Nat.  Bank  of  Navasota,  —  Tex. 
Milling  Co.,  8  Idaho  651,  71  Pac.  127.  Civ.  App.  — ,  145  S.  W.  691. 

68  Herbert  Kraft  Co.  Bank  v.  Bank  To  permit  the  corporation  to  recov- 
of  Orland,  133  Cal.  64,  65  Pac.  143;  er  the  amount  of  an.  assessment  by 
Green  v.  Abietine  Medical  Co.,  96  Cal.  way  of  counterclaim  in  an  action 
322,  81  Pac.  100;  Sullivan  County  Club  against  it  by  a  stockholder,  the  facts 
y.  Butler,  26  N.  T.  Misc.  306,  56  N.  Y.  necessary  under  the  provisions  of  the 
Supp.  1;  Dotbon  v.  Hoggan,  44  Utah  code  to  create  a  personal  liability  for 
295,  140  Pae.  128.  assessments  on  the  part  of  stoekhold- 
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holders,  whieh  may  be  enforced  by  the  ordinary  processes  of  lawJ^ 
An  action  of  assumpsit  will  lie  to  recover  itJ'  And  it  has  been  held 
that  it  creates  a  debt  which  is  subject  to  garnishment  by  a  creditor 
of  the  corporation.''*  The  liability  of  stockholders  for  assessments 
is  strictly  several,  and  all  of  them  cannot  be  joined  in  a  single  action 
to  collect  an  assessment.''^ 

Stock  cannot  be  forfeited  or  sold  for  nonpayment  of  assessments 
unless  the  charter  Or  a  statute  expressly  so  provides.''®  But  a  right  to 
sell  it  in  case  of  default  is  often  expressly ''"'  or  impliedly  ''*  given  by 
the  charter .,  or  statute,  and  sometimes  by  contract.''*  Under  some 
statutes  the  stock  may  be  sold,  but  the  proceeds,  less  the  expenses  > 
of  the  sale,  belong  to  the  stdekholder,  the  purpose  being  merely  to 


ers  must  be  alleged  and  found.  Siive- 
ly  V.  Eureka  Telluirum  Gold  Min.  €o., 
129  Cal.  293,  61  Pac.  939. 

72  A  bank  may  collect  an  assessment 
made  by  order  of  the  secretary  of 
state  to  make  good  an  impairment  of 
its  capital  by  the  ordinary  processes 
'  of  law.  Gorbin  Banking  Co.  v.  Mitch- 
ell, 141  Ky.  172,  31  L.  K.  A.  (N.  S.) 
446,  132  8.  W.  426. 

WOssipee  Hosiery  &  Woolen  Mfg. 
Co.  V.  Canney,  54  N.  H.  295.  See  also 
Carter,  Eice  &  Co.  v.  Samuel  Hano 
Co.,  72  N.  H.  549,  58  Atl.  243.  And 
see  §  657,  supra. 

74  Marshall  v.  Popert,  28  Oal.  App. 
551,  156  Pac.  881,  153  Pac.  247;  Mar- 
shall V.  Wentz,  28  Cal.  App.  540,  153 
Pac.  244. 

75  Hartnett  v.  St.  Louis  Mining  & 
Milling  Co.  of  Montana,  51  Mont.  395, 
15?  Pac.  437. 

76  Idaho.  Wall  V.  Basin  Min.  Co., 
16.Idaho  313,  22  L.  E.  A.  (N.  S.)  1013, 
101  Pac.  733. 

Nebraska.  Williams  v.  Lowe,  4 
Neb.  382,  afe'd  94  XT.  S.  650,  24  L.  Ed. 
216. 

PenBsylvamla.  Allegheny  Valley 
Camp  Meeting  Ass'n  v.  Kountz,  29 
Pa.  Super.  Ct.  110. 

Texas.  IFirst  State  Bank  of  Mont- 
gomery V.  First  Nat.  Bank  of  Nava- 
sota,  —  Tex.  Civ.  App.  — ,  146  S.  W. 
691. 

Washington.    See  Mitchell  v.  Blue 
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Star  Min.  Co.,  98  Wash.  191,  167  Pac. 
130. 
See  also  §  662,  supra. 

77  Bottle  Mining  &  Milling  Co.  v. 
Kern,  9  Cal.  App,  527,  99  Pac.  994; 
Wall  v.  Basin  Min.  Co.,  16  Idaho  313, 
22  L.  E.  A^  (N.  S.)  1013,  101  Pac.  733; 
Jensen  v.  Northwestern  Underwriters ' 
Asa'n,  35  N.  D.  223,  159  N.  W.  611; 
Price's  Appeal,  106  Pa.  St.  421. 

National  bank  stock  ma/  be  sold 
for  nonpayment  of  assessments  or- 
dered by  the  comptroller  of  the  cur- 
rency to  make  up  impairments  of  capi- 
tal. Merchants  Nat.  Bank  v.  Fouche, 
103  Ga.  851;  Thomas  v.  .Gilbert,  55 
Ore.  14,  Ann.  Cas.  1912  A  516,  104 
Pac.  888,  101  Pac.  393. 

See  also   §  662,  supra. 

78  Although  the  Kentucky  statute 
does  not  in  terms  give  a  bank  a  lien 
upon  the  stock  for  the  purpose  of  en- 
forcing an  assessment,  such  a  lien 
"follows  as  a  necessary  incident  of 
the  right  to  make  and  enforce  the  col- 
lection of  the  assessment,"  and  the 
stock  may  be  sold  to  satisfy  it.  Cor- 
bin  Banking  Co.  v.  Mitchell,  141  Ky. 
172,  31  L.  E.  A.  (N.  S.)  446,  132  S.  W. 
426. 

See  also  §  662,  supra. 

79  Weeks  v.  Silyer  Islet  Consol. 
Mining  &  Lands  Co.,  55  N.  T.  Super. 
Ct.  1. 

See  also  §  662,  supra. 
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enable'  the  corporation  to  get  rid  of  stockholders  who  are  unwilling 
to  pay  the  assessment.*" 

As  in  the  case  of  forfeitures  for  failure  to  pay  calls  or  assessments 
upon  unpaid  subscriptions,*^  some  courts  hold  that  a  statutory  remedy 
l^  a  forfeiture  for  failure  to  pay  an  assessment  is  exclusive,  and 
prevents  a  remedy  by  action  against  the  subscriber  to  recover  the 
amount  of  the  assessment,  in  the  absence  of  an  express  promise  on 
his  part  to  pay  it.**  Other  courts,  however,  hold  that  the  two  reme- 
dies are  concurrent,  and  that  assumpsit  will  lie  notwithstanding  the 
statute  authorizes  a  forfeiture.**  The  remedy  by  forfeiture  is  some- 
times made  exclusive  by  the  statute  or  the  constitution.** 


80  This  was  held  to  be  true  under 
the  Indiana  statute  providing  for  the 
sale  of  bank  stock  for  nonpayment  of 
assessments  to  make  up  impairments 
of  capital,  there  being  no  provision 
for  the  forfeiture  of  the  stock  or  its 
proceeds.  Chicago  Title  &  Trust  Co. 
V.  State  Bank  of  Ambia,  86  Fed.  863, 
certiorari  denied  173  U.  S.  705,  43 
L.  Ed.  1185  (mem.  dec.)' ;  Id.,  121  Fed. 
58. 

81  See  §  658,  supra. 

82  Allegheny  Valley  Camp  Meeting 
Ass'n  V.  Kountz,  29  Pa.  Super.  Ot. 
110;  Eichboro  Dairymen's  Ass'n  v. 
Ryan,  2  Wkly.  Notes  Gas.  (Pa.)  383. 
And  see  §  658,  supra. 

In  Allegheny  Valley  Camp  Meeting 
Ass  'n  V.  Kountz,  29  Pa.  Super.  Ct.  110, 
it  was  held  that  a  remedy  given  to  a 
camp  meeting  association  by  its  arti- 
cles which  provided  that  unpaid  as- 
sessments should  be  a  charge  on  lots 
assigned  to  the  stockholders,  and  that 
members  in  arrears  should  not  be  eli- 
gible to  hold  office  or  permitted  to 
vote,  was  exclusive,  and  that  the 
stockholders  could  not  be  held  per-  , 
Bonally  liable  for  assessments. 

83  Im^jcrial  Land  &  Stock  Co.  v. 
Oster,  34  Gal.  App.  776,  168  Pac. 
1159;  Bottle  Mining  &  Milling  Co.  v. 
Kern,  9  Cal.  App.  527,  99  Pac.  994; 
Oseipee  Hosiery  &  Woolen  Mfg.  Co.  v. 
Canney,  54  N.  H.  295.  And  see  §  6i58, 
supra.. 


In  response  to  a  suggestion  that  the 
only  or  the  primary  remedy  is  the  sale 
of  the  shares,  the  New  Hampshire 
court  said:  "This  might,  in  the  ab- 
sence of  a  promise  be  true,  so  far  as 
regards  assessments  made  *  *  ♦ 
to  collect  the  sum  subscribed  for  the 
original  capital  stock;  but  this  cannot 
ordinarily  be  an  effectual  remedy  for 
the  collection  of  assessments  to  pay 
debts  after  a  failure  to  expose  unin- 
cumbered attachable  personal  prop- 
erty. ,  It  is  presumable  that  the  shares 
would  generally  be  unsalaWe  under 
Bueh  circumstances."  Ossipee  Hosiery 
&  Woolen  Mfg.  Co.  v.  Canney,  54  N. 
H.  295. 

84  An  assessment  of  national  bank 
stock  to  restore  impaired  cajpital  can 
be  enforced  only  by  a  sale  ,of  the 
stock,  and  not  by  an  action  against 
a  stockholder  personally.  Hulitt  v. 
Bell,  85  Fed.  98. 

In  Idaho,  in  view  of  the  constitu- 
tional provision  that  in  no  case  shall 
any  stockhdlder  be  liable  in  an  amount 
over  or  above  the  amount  of  stock 
owned  by  him,  the  levy  of  an  assess- 
ment against  stock  fully  paid  up  is  a 
proceeding  in  rem  by  which  the  stock 
may  be  sold,  but  no  persoaml  liability 
attaches  to  the  stockholder  for  the 
amount  of  the  assessment,  or  for  any 
deficiency  arising;  from  the  sale.  Wall 
v.  Basin  Min.  Co.,  16  Idaho  313,  22 
L.  E.  A.  (N.  B.)  1013,  101  Pac  733. 
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The  forfeiture  and  sale  must  be  made  in  the  manner  prescribed,^^ 
and  provisions  as  to  notice  of  the  forfeiture  or  sale  must  be  strictly 
fdlowed.*^  The  right  to  postpone  the  date  originally  fixed  for  the 
sale  depends  upon  the  terms  of  the  charter  or  statute.*'' 

Under  some  statutes  the  directors  may  elect  to  abandon  the  for- 
feiture proceedings  after  they  have  reached  a  certain  stage,  and  to 
proceed  to  recover  the  amount  of  the  assessment.*' 

Collusion  among  the  bidders  to  refrain  from  competitive  bidding 
avoids  the  sale,"  where  it  results  in  a  sale  at  a  grossly  inadequate 
price.*®  In  the  case  of  assessments  of  national  bank  stock  to  make 
good  impairments  of  capital,  it  has  beem  held  that  a  sale  is  invalid 
and  cannot  be  enforced  by  the  buyer,  when  the  price  at  which  the 
stock  is  bid  ofP  is  less  than^  the  amount  of  the  assessment.^ 


In  Utah  assessments  on  paid  up 
stock  cannot  be  enforced  otherwise 
than  by  a  sale  of  the  stock  unless  the 
articles  of  incorporation  distinctly  so 
provide.  Gary  v.  York  Min.  Co.,  9 
Utah  464,  35  Pac.  494. 

The  stockholder  has  the  option 
either  to  pay  the  assessment  or  to  for- 
feit his  stock,  and  cannot  be  sued  for 
the  amount  of  it.  Dotson  v.  Hoggan, 
44  Utah  296,  140  Pae.  128. 

See  also  Lindsey  v.  Pasco  Power  & 
Water  Co.,  203  Fed.  251,  where  an  as- 
sessment levied  on  the  stock  of  a 
Washington  corporation  was  held  not 
to  have  imposed  a  personal  liability 
on  a  stockholder. 

And  see  §  658,  supra. 

85  Bottle  Mining  &  Milling  Co.  v. 
Kern,  9  Call.  App.  527,  99  Pac.  994; 
Jensen  v.  Northwestern  Underwriters ' 
Ass'n,  35  N.  D.  223,  159  N.  W.  611. 

In  the  absence  of  a  by-law  to  the 
contrary  or  a  special  provision  in  the 
charter,  a  forfeiture  must  be  declared 
by  duly  elected  directors  and  by  the 
number  required  to  conduct  corporate 
business,  and  the  directors  cannot  del- 
egate their  powers  and  duties  in  the 
premises.  Jensen  v.  Northwestern 
Underwriters'  Ass'n,  35  N.  D.  223, 
159  N.  W.  611. 

In  Joseph  V.  Davenport,  116  Iowa 
268,  89  N.  W.  1081,  it  was  held  that 


under  provisions  in  the  stock  certifi- 
cates the  sale  was  to  take  place  on  the 
10th  day  of  the  same  month  after  de- 
fault, and  that  no  appraisement  or  ad- 
vertisement was  necessary. 

While  the  action  of  a  ditch  and 
water  company  in  seliing  stock  for 
nonpayment  of  assessments  may  be 
void  because  the  sale  is  not  conducted 
in  conformity  to  law,  the  stockholder, 
nevertheless,  will  not  be  given  a  de- 
cree enjoining  the  corporation  from 
stopping  his  water  irrespective  of  the 
fact  that  he  has  not  paid  his  assess- 
ments where  the  by-laws  provide  that 
water  may  be  withheld  for  such  non- 
payment. Curtin  v.  Ajroyo  Ditch  & 
Water  Co.,  147  Cal.  337,  81  Pac.  982. 

See  also  §  664,  supra. 

86  Imperial  Land  &  Stock  Co.  v. 
Oster,  34  Cail.  App.  776,  168  Pac.  1159. 
See  also  §  664,  supra. 

87  See  §  664,  sup^a. 

88  This  is  true  under  the  California 
statute.    See  §  664,  supra. 

And  see  Imperial  Land  &  Stock  Co. 
v.  Oster,  34  Cal.  App.  776,  168  Pac. 
1159. 

89  Seymour  v.  Salsberry,  —  Cal.  — , 
171  Pac.  938. 

90  Merchants  Nat.  Bank  v.  Fouche, 
103  Ga.  851. 

"The  law  contemplates  <-hat  the 
burden  of  restoring  an  impaired  capi- 
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The  corporation  is  sometimes  given  the  right  to  purchase  the  stock 
at  the  sale  in  default  of  other  bidders.'^  Provisions  as  to  what  must 
be  done  with  the  stock  after  its  purchase  by  the  corporation  must  be 
complied  with  in  order  to  give  it  title.®^  It  is  sometimes  expressly 
provided  that  the  stock  shall  be  nonassessable  while  it  remains  the 
property  of  the  corporation,  and  that  no  dividends  shall  be  declared 
thereon.®' 

"Where  stock  is  legally  forfeited  the  owner  ceases  to  be  a  stock- 
holder in  the  corporation,**  and  is  not  liable  for  any  further  assess- 
ments.*^ 


tal  shall  rest  equally  on  all  the  share- 
holders. If  some  pay  their  pro  rata 
in  full,  and  the  purchasers  of  the 
stock  of  delinquents  pay  less,  then 
such  purchasers  hold  stock  in  a  corpo- 
ration on  better  terms  than  those  who 
paid  in  full;  and,  again,  a  portion  of 
the  impairment  which  it  was  the  only 
object  of  the  assessment  to  make  good, 
remains,  and  the  evident  purpose  of 
the  law  is  thus  defeated.  Moreover, 
the  statute  imperatively  states  that  a 
sufSeient  amount  of  the  delinquent's 
stock  shall  be  sold  to  make  good  the 
deficiency,  and  the  balance,  if  any,  re- 
turned to  such  delinquent  shareholder. 
The  law  here  provides  for  the  dispor 
sition  of  the  'surplus'  arising  from 
the  sale,  provided  the  stock  sells  for 
more  than  the  assessment,  but,  of 
course,  could  not  entertain  the  possi- 
bility of  a  deficiency,  in  view  of  the 
plain  provision  that  a  sufSoient 
amount  of  the  stock  must  be  sold  to 
make  good  the  deficiency.  The  law, 
in  effect,  makes  the  amount  due  by 
each  delinquent  shareholder,  under 
the  assessment  on  his  stock,  'an  upset 
price'  which  it  must  bring  when  sold 
under  the  provisions  of  the  statute; 
and  this  bidders  are  presumed  to 
know."  Merchants  Nat.  Bank  v. 
Fouche,  103  Ga.  851. 

91  Civ.  Code,  §  343 ;  Lemoore  Canal 
&  Irrigation  Co.  v.  MeKenna,  163  Cal. 
736,  12r  Pac.'345. 

92  Under  Civ.  Code,  §  343,  the 
amount  of  the  costs,  assessments,  and 
charges    must   be   credited   upon   the 


books  of  the  corporation  as  paid  in 
full,  and  the  stock  must  be  transferred 
to  the  corporation  on  its  books.  This 
provision  is  not  directory,  but  is  the 
measure  of  the  corporation's  power  to 
acquire  the  stock.  Lemoore  Canal  & 
Irrigation  Co.  v.  McKenna,  163  Cal. 
736;  127  Pae.  345. 

An  agreement  between  the  corpora- 
tion and  one  of  its  directors  that  the 
latter  shall  purchase  the  stock,  in  de- 
fault of  other  bidders,  and  hold  it  in 
trust  for  the  corporation,  and  pay  fu- 
ture assessments  thereon,  and  that 
the  corporation  will  repay  his  expendi- 
tures in  so  doing,  is  void  as  being  in 
violation  of  this  provision  and  as  be- 
ing contrary  to  pubic  policy,  and  can- 
not be  enforced  by  the  corporation. 
Lemoore  Canal  &  Irrigation  Co.  v.  Mc- 
Kenna, 163  Cal.  736,  127  Pac.  345. 

93  Civ.  Code,  §  343^  Lemoore  Canal 
&  Irrigation  Co.  v.  McKenna,  163  Cal. 
736,  127  Pae.  345. 

94  His  right  and  title  as  holder  of 
the  stock  to  any  interest  in  the  corpo- 
rate property  is  thereby  terminated. 
Weeks  v.  Silver  Islet  Consol.  Mining 
&  Lands  Co.,  55  N.  Y.  Super.  Ct.  1, 
afe'd  120  N.  Y.  620,  23  N.  E.  1152. 

He  cannot  thereafter  maintain  a 
suit  in  behalf  of  the  corporation 
against  directors  for  losses  due  to 
their  misconduct.  Hanna  v.  Lyon, 
179  N.  Y.  107,  71  N".  E.  778,  modify- 
ing judgment  76  N.  Y.  App.  Div.  224, 
78  N.  Y.  Supp.  516. 

See  also  §  665,  supra. 

95  Weeks  v.  Silver  Islet  ConBoI.  Mm- 
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§4277.  Estoppel  of  stockholders;  acquiescence.  A  stockholder 
may  be  estopped  by  his  conduct  from  objecting  to  the  amount  of  an 
assessment,®®  or  its  validity,'''  or  to  the  validity  of  a  sale  of  the  stock 
for  nonpayment  thereof.®*  And  he  may  lose  his  right  to  object  to 
irregularities  in  making  the  assessment,"  or  in  the  forfeiture  and 


ing  &  Lands  Co.,  55  N.  Y.  Super.  Ct. 
1,  aff'd  120  N.  Y.  620,  23  N.  E.  1152. 
(See  also  §  665,  supra. 

93  Boll  V.  Camp,  118  Iowa  516,  93 
N.  W.  703;  Joseph  v.  Davenport,  116 
Iowa  268. 

97  Jones  V.  Bonanza  Mining  &  Mill- 
ing Co.,  32  Ut&h  440,  91  Pa'e.  273. 

A  stockholder  may  waive  the  objec- 
tion that  a  statute  authorizing  assess- 
ments on  paid  up  stock  violates  his 
constitutional  rights,  or  may  be 
estopped  by  his  acts  or  his  acquies- 
cence from  setting  it  up.  Ireland  v. 
Palestine,  B.,  N.  P.  &  N.  W.  Turnpike 
Co.,  19  Ohio  St.  369. 

A  stockholder  who  pays  an  assess- 
ment cannot  afterwards  -attack  its 
validity.  Callahan  v.  Chiloott  Ditch 
Co.,  37  Colo.  331,  86  Pae.  123. 

A  stockholder  who  votes  for  or  pays 
assessments  cannot  afterwards  con- 
tend that  they  were  illegal  because  at 
the  time  they  were  levied  the  capital 
stock  had  not  been  fully  subscribed 
and  paid  up,  as  required  by  the  stat- 
ute. Callahan  v.  Chilcott  Ditch  Co., 
37  Colo.  331,  86  Pae.  123. 

A  stockholder  who  participates  in 
a  meeting  at  which  it  is  voted  to  ex- 
tend the  life  of  the  corporation,  and 
in  a  subsequent  meeting  at  which  an 
assessment  is  voted,  and  who  pays 
such  assessment,  is  estopped  to  deny 
the  existence  of  the  corporation  under 
its  certificate  extending  its  corporate 
life,  and  also  its  authority  to  levy 
such  assessment.  Callahan  v.  Chil- 
oott Ditch  Co.,  37  Colo.  331,  86  Pae. 
123. 

A  stockholder  who  assents  to  an  in- 
crease of  assessments  on  mining  stock, 
pays  such  an  assessment,  and  consents 
to  the  sale  of  his  stock  for  subseq'uent 


ones,  is  estopped.  Boll  v.  Camp,  118 
Iowa  516,  92  N.  W.  703. 

A  stockholder  who  receives  personal 
notice  of  an  assessment  cannot  com- 
plain that  notice  was  not  published 
as  required  by  the  by-laws,  where  it 
has  been  the  uniform  custom  of  the 
corporation,  acquiesced  in  by  the 
stockholders,  not  to  publish  notice. 
Grand  Valley  Irrigation  Co.  v.  Fruita 
Improvement  Co.,  37  Colo.  483,  86  Pae. 
324. 

A  director  who  votes  affirmatively 
for  the  adoption  of  a  resolution  levy- 
ing an  assessment  is  estopped  to  ques- 
tion its  validity  because  of  defects  or 
irregularities.  Campbell  v.  Santa 
Maria  Oil  &  Gas  Co.,  153  Cal.  282,  95 
Pae.  39. 

Nor  can  he  set  up  want  of  authority 
to  make  it.  Mirage  Irrigation  Co.  v. 
Sturgeon,  77  Neb.  176,  108  N.  "W.  977. 

A  director,  who  is  also  president  and 
business  manager  of  the  company, 
and  who  knows  that  it  has  been  the 
uniform  practice  to  levy  assessments 
at  meetings  at  wliich  a  majority  of 
stock  was  not  represented,  and  though 
a,  small  amount  of  previous  assess- 
ments remained  unpaid,  cannot  com- 
plain of  similar  irregularities  in  as- 
sessing his  stock.  Hatch  v.  liucky 
Bill  Min.  Co.,  25  Utah  405,  71  Pae. 
865. 

The  burden  of  showing  assent  or 
acquiescence  is  on  the  corporation  or 
other  party  seeking  to  hold  him  liable 
or  to  estop  him  from  denying  his  lia- 
bility. Ireland  v.  Palestine,  B.,  N.  P. 
&  N.  W.  Turnpike  Co.,  19  Ohio  St.  369. 

See  also  §  667,  supra. 

88  Boll  v.  Camp,  118  Iowa  516,  92 
N.  W.  703.    And  see  §  667,  supra.  ^ 

99Weniger  v.  Success  Min.  Co.,  227 
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sale  of  the  stock  ^  by  his  laches,  as  where  he  fails  to  object  until  after 
a  change  of  circumstances  or  conditions  has  arisen  and  the  stock  has 
greatly  increased  in  value.*'  But  a  stockholder  or  member  of  a  cor- 
poration is  not  estopped  to  object  to  an  assessment  because  previous 
unauthorized  assessments  have  been  paid.*  Nor  can  he  be  estopped 
by  his  promise  to  pay  an  assessment  where  the  corporation  has  in  no 
way  changed  its  position  because  of  it.* 

The  estoppel  of  a  stockholder  extends  to  those  in  privity  with  him, 
as,  for  example,  to  his  assignee,*  at  least  where  the  assignee  takes 
with  knowledge  of  the  facts.® 


§  4278.  Remedies  in  case  of  unauthorized  or  irregular  assessments 
or  forfeitures.  If  a  corporation  levies  an  assessment  without  author- 
ity to  do  so,  and  undertakes  to  forfeit  shares  for  nonpayment,  the 
stockholder"  may  sue  to  enjoin  the  forfeiture,''  or,  if  the  shares  have 
been  forfeited,  he  may  sue  to  recover  damages  for  the  conversion  of 
his  stock,  and  recover  the  value  thereof,*  or  he  may  sue  in  equity  to 

Fed.  548;  Cheney  v.  Canfield,  158  Cal. ,     Lucky  Bill  Min.  Co.,  25  Utah  405,  71 


342,  32  L.  R.  A.  (N.  S.)  16,  111  Pao. 
92;  Jones  v.  Bonanza  Mining  &  Mill- 
ing Co.,  32  Utah  440,  91  Pac.  273; 
Hatch  V.  Lucky  Bill  Min.  Co.,  25  Utah 
405,  71  Pac.  865.    And  see  §  667,  supra. 

1  Weniger  v.  Success  Min.  Co.,  227 
Fed.  548;  Joseph  v.  Davenport,  116 
Iowa  268,  89  N.  W.  1081.  And  see 
§  667,  supra. 

2  Hatch  V.  Lucky  Bill  Min.  Co.,  25 
Utah  405,  71  Pac.  865. 

In  the  case  of  mining  stock,  he  must 
object  at  the  earliest  practicable  time, 
and  equity  will  not  aid  him  if  he  re- 
mains passive  and  makes  no  objection 
until  after  it  becomes  apparent  that 
the  stock  is  of  value.  Joseph  v.  Dav- 
enport, 116  Iowa  268,  89  N.  W.  10.81. 

See  also  §  667,  supra. 

3  Atlantic  Delaine  Co.  v.  Mason,  5 
E.  L  463. 

4  0ssipee  Hosiery  &  Woolen  Mfg. 
Co.  V.  Canney,  54  N.  H.  295. 

B  Campbell  v.  Santa  Maria  Oil  & 
Gas  Co.,  153  Cal.  282,  95  Pac.  39. 

6  An  assignee  who  takes  with  full 
knojvledge  of  facts  which  estop  his 
assignor  is  also  estopped.     Hatch   v. 


Pac.  865. 

7 Indiana.  Eedkey  Citizens'  Natu- 
ral Gas,  Light,  Fuel  &  Petroleum  Co. 
V.  Orr,  27  Ind.  App.  1,  60  N.  E.  716. 

Nebraska.  Enterprise  Diteh  Co.  v. 
Moffit,  58  Neb.  642,  45  L.  K.  A.  647, 
76  Am.  St.  Eep.  122,  79  N.  W.  560. 

New  York.  Moore  v.  New  Jersey 
Lighterage  Co.,  57  N.  Y.  Super.  Ct.  1. 

North  Dakota.  Porter  v.  Northern 
Fire  &  Marine  Ins.  Co.,  36  N.  D.  199, 
161  N.  W.  1012. 

Oregon.  First  Nat.  Bank  v.  Mult- 
nomah State  Bank,  87  Ore.  423,  170 
Pae.  534. 

The  remedy  by  an, action  at  law  for 
damages  does  not  furnish  as  plain, 
speedy  and  adequate  remedy  as  that 
afforded  by  a  suit  in  equity  for  an  in- 
junction, and  hence  equity  has  juris- 
diction, although  an  action  for  dam- 
ages would  lie.  First  Nat.  Bank  v. 
Multnomah  State  Bank,  87  Ore.  423, 
170  Pac.  534. 

See  also  §  666,  supra. 

8  United  States.  Wilson  v.  Colorado 
Min.  Co.,  227  Fed.  721. 

California,.       Herbert     Kraft     Co. 
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compel  the  corporation  to  recognize  him  as  a  stockholder.^ 

It  is  sometimes  specifically  provided  by  statute  that  a  stockholder 
may  recover  back  the  stock  sold  in  the  case  of  defects  or  irregularities 
in  the  assessment,  the  notice  of  sale,  or  the  sale,  provided  he  first 
pays  or  tenders  to  the  corporation,  or  the  party  holding  the  stock  sold, 
the  sum  for  which  it  was  sold^  together  with  all  subsequent  assessments 
paid  by  him  and  interest,  and  brings  his  action  within  a  specified 
time.i® 

Stockholders  who  pay  a  void  assessment  may  recover  back  from  the 
corporation  the  amount  so  paid.^^ 

If  a  member  has  been  expelled  from  a  nonstock  corporation  for 
nonpayment  of  an  illegal  assessment,  he  may  in  most  jurisdictions  in- 
stitute mandamus  proceedings  to  compel  his  reinstatement,  or  in  some 
jurisdictions  resort  to  other  remedies.^'* 


Bank  v.  Bank  of  Orland,  133  Oal.  64, 
65  Pae.  143 ;  Myers  v.  Ghittyna  Explo- 
ration Co.,  20  Oal.  App.  418,  129  Pae. 
469;  Ward  y.  California  Celery  & 
Produce  Co.,  15  Cal.  App.  84,  113 
Fac.  888. 

Colorado.  See  Grand  Valley  Irriga- 
tion Co.  V.  Fruita  Improvement  Co., 
37  Colo.  483,  86  Pae.  324. 

Tlllnois.  See  Lewis  v.  Bidwell  Elee. 
Co.,  141  111.  App.  33. 

Texas.  Gresham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.  App.  52,  21  S.  "W. 
556. 

See  also  §  666,  supra. 

As  to  the  conversion  of  shares  of 
stock  and  the  measure  of  damages 
therefor  generally,  see  §  3445  et  seq., 
supra. 

9  Herbert  Kraft  Co.  Bank  v.  Bank 
of  Orland,  133  Cal.  64,  65  Pae.  143. 

Equity  has  jurisdiction  of  a  suit  to 
declare  void  an  assessment  on  stock 
of  an  irrigation  company  made  in  vio- 
lation of  the  terms  of  the  contract 
under  which  it  was  issued.  Farmers' 
Pawnee  Canal  Co.  v.  Henderson,  46 
Colo.  37,  102  Pae.  1063. 

He  may  sue  in  equity  to  compel  a 
corporation  which  it  has  itself  pur- 
chased at  a  sale  under  an  unauthor- 
ized assessment  to  restore  stock.  Wil- 
son V.  Colorado  Min.  Co.,  227  Fed.  721. 


The  stockholder  is  not  guilty  of 
laches  so  long  as  he  has  no  knowledge 
of  the  unauthorized  assessment  and 
forfeiture  and  no  notiQe  of  facts 
which  would  put  a  person  of  ordinary 
prudence  uppn  inquiry,  and  where  he 
is  guilty  of  no  unreasonable  delay 
after  he  discovers  the  facts.  Wilson 
V.  Colorado  Min.  Co.,  227  Fed.  721. 

See  also  §  666,  supra. 

10  Cheney  v.  Canfield,  158  Cal.  342, 
32  L.  R.  A.  (N.  S.)  16,  111  Pae.  92; 
Campbell  v.  Santa  Maria  Oil  &  Gas 
Co.,  153  Cal.  282,  95  Pae.  39;  Mantle 
V.  Jack  Waite  Min.  Co.,  24  Idaho  613; 
136  Pae.  1130,  135  Pae.  854.  And  see 
§  666,  supra. 

11  Huey  V.  Patterson,  26  Cal.  App. 
Dee.  1064. 

Where  an  assessment  made  by  the 
directors  of  a  national  bank  is'  de- 
clared void  after  some  of  the  stock- 
holders have  paid  it,  and  the  bank 
subsequently  becomes  insolvent  and  a 
receiver  is  appointed,  the  fiaying 
stockholders  are  entitled  to  be  reim- 
bursed out  of  the  assets  remaining 
after  the  payment  of  creditors  before 
final  distribution  is  made  to  all  of  the 
stockholders.  In  re  Hulitt,  96  Fed. 
785. 

12  See  §  3969,  supra. 
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§4279.  Contracts  that  stock  shall  be  nonassessable.  A  corpora- 
tion may-  agree  with  its  stockholders  that  their  stock  shall  be  non- 
assessable, and  such  an  agreement  may  be  enforced  by  the  stock- 
holders against  the  corporation  where  the  rights  of  creditors  are  not 
directly  inYolved.^^  And  this  is  equally  true  though  the  statute  per- 
mits, but  does  not  require,  the  levying  of  assessments  upon  paid 
up  stock  for  the  purpose  of  paying  corporate  debts,^*  or  restoring 
impaired  capital,^^  and  the  assessment  is  made  for  that  purpose,  or 
though  the  constitution  makes  each  stockholder  liable  for  a  propor- 
tionate share  of  the  corporate  debts.^*  Such  a  contract  may  be  evi- 
denced by  provisions  to  that  effect  in  the  by-laws,^'  or  in  the 
stock  certificates,^*  or  it  may  be  contained  in  provisions  in  both 


13  Lum  V.  American  Wheel  &  Ve- 
hicle Co.,  166  Cal.  657,  Ann.  Cas.  1915 
A  816,  133  Pac,  303;  Browne  v.  San 
Gabriel  River  Bock  Co.,  22  Cal.  App. 
682,  136  Pac.  542,  544;  Wall  v.  Basin 
Min.  Co.,  16  Idaho  313,  22  L.  E.  A. 
(N.  S.)  1013,  101  Pac.  738;  Porter  v. 
Northern  Fire  &  Marine  Ins.  Co.,  36 
N.  D.  199,  161  N.  W.  1012.  See  also 
More  V.  Courier-News,  29  N".  D.  38'5, 
151  N.  W.   2. 

An  agreement  by  an  irrigation  com- 
pany that  Stock  shall  not  be  assessed 
until  the  person  to  whom  it  is  issued 
sells  it  or  uses  water,  is  valid,  and  a 
pledge  of  the  stock  is  not  a  sale  there- 
of within  the  meaning  of  its  proyi- 
sions.  Farmers'  Pawnee  Canal  Co.  v. 
Henderson,  46  Colo.  37,  102  Pac.  1063. 

The  corporation  is  bound  by  the 
provision  of  a  promoters'  contract, 
ratified  and  affirmed  by  it  after  its  or- 
ganization, that  the  other  stock  shall 
not  be  subject  to  assessment  until  the 
promoters  have  paid  25  cents  a  share 
on  their  stock,  and  an  assessment  in 
violation  of  such  a  contract  is  void. 
Mantle  v.  Jack  Waite  Min.  Co.,  24 
Idaho  613,  136  Pac.  1130,  135  Pac.  854. 

14  Lum  V.  American  Wheel  &  Vehi- 
cle Co.,  165  Cal.  657,  Ann.  Gas.  1915  A 
816,  133  Pac.  303;  Wall  v.  Basin  Min. 
Co.,  16  Idaho  313,  22  L.  R.  A.  (N.  S.) 
1013,  101  Pac.  733. 

The  word  "may"  in  Buch   a  stat- 


ute will  not  be  construed  to  mean 
"must."  Lum  v.  American  Wheel  & 
Vehicle  Co.,  165  Cal.  657,  Ann.  Cas. 
1915  A  816,  133  Pac.  303;  Wall  v. 
Basin  Min.  Co.,  16  Idaho  313,  22  L. 
E.  A.  (N.  S.)  1013,  101  Pac.  733. 

15  The  provisions  of  Comp.  Laws 
1913,  §  4866,  authorizing  assessments 
for  this  purpose  are  not  mandatory. 
Porter  v.  Northern  Fire  &  Marine  Ins. 
Co.,  36  N.  D.  199,  161  N.  W.  1012. 

16  The  provision  of  the  California 
Constitution  to  this  efEeet  "refers  to 
the  direct  personal  liability  of  the 
stockholder  to  the  creditor,  and  not 
to  the  relations  existing  between  the 
corporation  and  its  stockholders." 
Lum  V.  American  Wheel  &  Vehicle 
Co.,  166  Cal.  657,  Ann.  Oas,  1915  A 
816,  133  Pac.  303. 

17  See  Porter  v.  Northern  Fire  & 
Marine  Ins.  Co.,  36  N.  D.  199,  161  N. 
W.  1012;  More  v.  Courier-News,  29  N. 
D.  385,  151  N.  W.  2. 

18  A  provision  in  the  certificates  is- 
sued to  the  stockholders  that  the  stock 
represented  thereby  is  nonassessable, 
amounts  to  such  a  ■con'^^ract  on  its 
part,  and  as  against  them,  precludes  it 
from  thereafter  levying  an  assessment 
upon  such  stock  which  has  been  fully 
paid.  Lum  v.  American  Wheel  &  Ve- 
hicle Co.,  165  Cal.  657,  Ann.  Cas.  1915 
A  816,  133  Pac.  .303;  Wall  v.  Basin 
Min.  Co.,  16  Idaho  313,  22  L.  E.  A. 
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the  contract  of  subscription  and  the  stock  certificates.*' 

The  effect  of  secret  agreements  relieving  subscribers  to  stock  from 
the  obligation  to  pay  for  the  same  in  full,*"  and  the  rights  and  lia- 
bilities growing  out  of  the  issuance  of  watered  or  fictitiously  paid  up 
stock,**  have  already  been  considered, 

XXXVI.   INDIVIDUAL.  LIABILITY  AND  BIGHTS  ON  PAILUEE  TO  INCORPORATE 

§  4280.  Scope  of  subdivision.  As  we  have  seen  in  a  previous  chap- 
ter, persona  who  attempt  in  good  faith  to  organize  as  a  corporation 
under  a  law  authorizing  thenl  to  incorporate,  and  colprably  comply 
with  the  provisions  of  the  law,  and  afterwards  exercise  corporate' 
powers  in  pursuance  of  such  organization,  have  a  de  facto  corporate 
existence,  at  least  for  the  purpose  of  contracting,  and  their  existence 
as  a  corporate  body  cannot  be  collaterally  attacked  for  the  purpose  of 
holding  them  individually  liable  on  a  contract  made  by  them  as  a  cor- 
poration.** And  we  have  also  seen  that,  as  a  general  rule,  a  person 
who  contracts  with  an  association  as  a  corporation  is  estopped  to  deny 
its  incorporation  for  the  purpose  of  holding  the  associates  individually 
liable.*'  Persons,  however,  may  assume  to  act  and  contract  as  a  cor- 
,  poration  when  they  have  not  even  a  de  facto  corporate  existence,  and 
the  circumstances,  or  the  law  in  the  particular  jurisdiction,  may  be 
such  that  a  person  contracting  with  them  is  not  estopped  to  deny  that 
they  are  a  corporation;  and  it  is  their  liability  under  siich  circum- 
stances that  we  are  here  to  consider. 

The  personal  liability  of  the  promoters  of  a  corporation  on  eon- 
tracts  made  by  them,**  and  the  liability  of  the  members  of  a  partner- 
ship, which  becomes  incorporated,  for  debts  and  on  contracts  incurred 

(N.  S.)  1013,  101  Pae.  733.    See  also  bility  or  above  the  par  value  of  the 

Upton  V.  Tribilcock,  91  tJ.  S.  45,  23  stock  where  the  subscription  liability 

L.  Ed.  203.  is  fully  paid  and  the  stock  has  been 

19  Where    the     subscription    agree-  sold  at  par  or  above.     Id. 

ment  provides  that  the  stock  shall  be  Such  a  contract  precludes  both  as- 

fully  paid  and  nonassessable,  and  the  sessments    under    Comp.    Laws    1913, 

certificates  are  stamped  "Fully  Paid  §§  4570-45'72y  relating  to  corporations 

and  'Nonassessable,"   minority  stock-  generally,   and   assessments   on   stock 

holders  may  enjoin  the   collection  of  of  insurance  companies  authorized  by 

an  assessment  levied  by  the  directors.  §  4866,  to  make  good  impairments  of 

Porter  v.  Northern  Fire  &  Marine  Ins.  capital.  Id. 

Co.,  36  N.  D.  199,  161  N.  W.  1012.  20  See  §  606,  supra. 

The    term    "nonassessable"    nega-  21  See  §  3517  et  seq.,  supra, 

tives  liability  for  any  added  contribu-  22  See  Chap.  10,  §  273  et  acq.,  supra, 

tion     to    the     Capital     of     the     cor-  23  See  Chap.  11,  §  322  et  Seq.,  supra. 

poratiom   above   the   subscription   lia-  24  See  §§158,  159,  supra. 
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or  made  while  they  were  doing  business  as  partners,^^  has  already 
been  considered.  The  personal  liability  of  stockholders  for  debts  of 
a  corporation  contracted  in  its  name  in  a  state  other  than  that  in 
which  it  was  incorporated,  by  reason  of  a  failure  to  comply  with  the 
statutes  relative  to  foreign  corporations,*^*  and  the  liability  of  stock- 
holders of  a  corporation  which  continues  to  transact  business  after 
its  charter  has  expired  or  it  has  been  dissolved,^''  will  be  considered 
in  subsequent  chapters. 

§  4281.  Liability  to  third  persons  generally.  As  a  rule,  persons 
who  assume  to  act  in  a  corporate  capacity  without  a  legal  existence  as 
a  corporation,  either  de  jure  or  de  facto,  are  personally  and  in- 
dividually liable  as  partners  to  those  with  whom  they  contract.^ 


28  See  §  384,  supra. 

26  See  the  chapter  oa  Foreign  Cor- 
porations, infra. 

27  See  the  chapter  on  Dissolution, 
infra. 

28  United  States.  Owen  v.  Shepard, 
59  Fed.  746;  Smith  v.  Colorado  Fira 
Ins.  Co.,  14  Fed.  399;  In  re  Menden- 
hall,  Fed.  Cas.  No.  9,425. 

Arkansas.  Rainwater  v.  Childress, 
121  Ark.  541,  182  S.  "W.  280;  Forbes 
V.  Whittemore,  62  Ark.  229,  35  S.  W. 
223. 

Florida.  Duke  v.  Taylor,  37  Fla. 
64,  31  L.  E.  A.  484,  53  Am.  St.  Kep. 
232,  19  So.  172;  Taylor  v.  A.  G.  Bran- 
ham  &  Co.,  35  Fla.  2917,  39  L.  B.  A. 
362,  48  Am.  St.  Rep.  249,  17  So.  552. 
See  also  Winfield  v.  Truitt,  71  Fla. 
38,  70  So.  775. 

XUinois.  Seeberger  v.  McConnick, 
178  lU.  404,  53  N.  E.  340,  afE'g  73  111. 
App.  87,  writ  of  error  dismissed  175 
U.  8.  274,  44  L.  Ed.  161;  Loverin  v. 
McLaughlin,  161  111.  417,  44  N.  E.  99; 
American  Laundry  Mach.  Co.  v.  Gha- 
males,  202  111.  App.  302;  Standard 
Varnish  Co.  v.  .Jay,  149  111.  App.  26. 

Kentucky.  Cincinnati  Cooperage 
Co.  V.  Bate,  96  Ky.  356,  16  Ky.  L. 
Rep.  626,  49  Am.  St.  Rep.  300,  26"  S. 
W.  538;  Friedman  v.  Janssen,  23  Ky. 
I.,  Eep.  2151,  66  S.  W.  752. 


Maine.  Smith  v.  Sehoodoe  Pond 
Packing  Co.,  109  Me.  555,  84  Atl.  268. 

Missouri.  Farmers'  State  Bank  v. 
Kuchs,  163  Mo.  App.  606,  147  S.  W. 
862;  Sexton  v.  Snyder,  119  Mo.  App. 
668,  94  S.  W.  562;  Simmons  v.  Ingram, 
78  Mo.  App.  603;  Railroad  Gazette  v. 
Wherry,  58  Mo.  App.  423. 

New  York.  Fuller  v.  Rowe,  57  N. 
Y.  23;  Perrine  v.  Levine,  68  Misc.  327, 
123  N.  Y.  Supp.  1007;  Kuccillo  v. 
Pittelli,  127  N.  Y.  Supp.  314.  See  also 
Stevens  v.  Episcopal  Church  History 
Co.,  140  App.  Div.  570,  125  N.  Y.  Supp. 
573. 

Texas.  Empire  Mills  v.  Alston  Gro- 
cery Co.,  4  Willson  Civ.  App.  221,  15 
S.  W.  505. 

"Parties  assuming  to  act  in  a  cor- 
porate capacity  without  a  legal  organ- 
ization as  a  corporate  body,  are  liable 
as  partners  to  those  with  whom  they 
contract."  Puller  v.  Rowe,  57  N.  Y. 
23,  quoted  with  approval  in  Cincin- 
nati Cooperage  Co.  v.  Bate,  96  Ky. 
356,  16  Ky.  L.  Rep.  626,  49  Am.  St. 
Rep.  300,  26  S.  "W.  538. 

"Where  persons  associate  them- 
selves together  to  form  a  corporation 
and  the  effort  proves  abortive,  they 
will  be  held  as  copartners. ' '  Simmons 
V.  Ingram,  78  Mo.  App.  603. 

"Persons  who  associate  themselves 
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Especially  is  this  true  where  they  act  knowingly  and  fraudulent- 


together  by  articles  of  agreement  to 
become  a  corporation,  but  do  not  com- 
ply witli  the  law  so  as  to  become  a 
corporation,  will  be  liable  as  partners 
for  contracts  made  by  them  in  the 
name  assumed  as  the  corporate 
name."  Seeberger  v.  McOormick, 
178  111.  404,  53  N.  E.  340,  aff'g  73  111. 
Apip.  87,  writ  of  error  dismissed  175 
U.  S.  2,74,  44  L.  Ed.  161. 

Persons  who  merely  sign  articles  of 
incorporation,  and  do  nothing  further 
towards  incorporating,  are  liable,  as 
partners  for  goods  purchased  by  them 
in  the  name  of  the  proposed  corpora- 
tion.   Bigelow  V.  Gregory,  73  111.  197. 

Persons  who  carry  on  a  mercantile 
business  before  a  corporate  charter  is 
granted  to  and  accepted  by  them  are 
liable  as  partners  for  goods  purchased 
for  the  business,  although  they  agree 
among  themselves  to  do  business  as  a 
corporation  until  they  can  get  a  cor- 
porate charter.  Meinhard,  Sehaul  & 
Co.  V.  Bedingfield  Mercantile  Co.,  4 
Ga.  Apip.  176,  61  S.  E.  34. 

Persons  who  unite  to  form  a  corpo- 
ration, but,  after  obtaining  a  charter, 
do  no  act  indicating  an  acceptance 
thereof,  or  colorable  compliance  with 
its  requirements,  or  user  of  the  rights 
claimed  thereunder,  are  liable  as  part- 
ners to  third  persons  dealing  with 
them,  not  in  any  corporate  capacity, 
but  as  individuals  using  the  corporate 
name  solely  as  a  trade  name.  Brooke 
V.  Day,  129  Ga.  694,  59  S.  E.  769. 

In  Lynch  v.  Ferryman,  29  Okla.  615, 
Ann.  Cas.  1913  A  1065,  119  Pae.  229,  it 
is  said:  "It  is  generally  held  that 
where  parties  associate  themselves  to- 
gether for  the  purpose  of  organizing  a 
corporation  and  fail,  they  thereupon 
become  partners  to  the  extent  of  their 
interest."  In  this  ease,  however,  it 
was  held  that  the  defendant  was 
estopped  to  deny  the  existence  of  the 
corporation. 


Persons  engaged  in  a  joint  venture 
who  purchase  goods  prior  to  an  inef- 
fectual effort  fo  form  a  corporation 
are  liable  therefor  as  partners.  Per- 
rine  v.  Levine,  68  N.  Y.  Misc.  327,  123 
N.  Y.  Supp.  1007. 

In  Friedman  v.  Janssen,  23  Ky.  L. 
Eep.  2245,  66  S.  W.  752,  it  was  held 
that,  if  a  purported  corporation  had 
no  legal  existence,  its  stockholders 
were  to  be  regarded  as  partners,  and 
property  bought  for  the  purpose  of 
carrying  on  the  business  of  the  asso- 
ciation was  liable  for  its  debts. 

Where  the  officers  and  stockholders 
of  a  corporation  attempt  to  establish 
it  under  another  name  in  a  state 
where  it  is  not  authorized  to  do  busi- 
ness under  its  charter,  the  parties  to 
such  attempt  are  a  comanercial  part- 
nership, at  least  as  to  third  parties, 
and.  property  acquired  by  sueh  part- 
nership will  be  devoted  to  the  pay- 
ment of  debts  contracted  by  it.  Camp- 
bell V.  J.  I.  Campbell  Co.,  117  La.  402, 
41  So.  696. 

In  Forbes  v.  Whittemore,  62  Ark. 
229,  35  8.  W.  223,  it  was  held  that 
persons  who  purchased  the  property 
and  "the  right,  franchise,  and  privi- 
lege" belonging  to  a  corporation,  but 
made  no  attempt  to  incorporate,  were 
liable  as  partners  on  contracts  made 
by  them  in  the  corporate  name. 

Persons  issuing  a  policy  of  insur- 
ance in  the  name  of  a  corporation  not 
authorized  to  do  business  in  the  state 
may  be  personally  liable  thereon. 
Merchants'  Reciprocal  Underwriters 
of  Dallas  v.  First  Nat.  Bank  of  Cana- 
dian, —  Tex.  Civ.  App.  — ,  192  S.  W. 
1098. 

The  rule  applies  only  where  some 
step  necessary  in  the  process  of  incor- 
poration has  been  omitted.  Railroad 
Gazette  v.  Wherry,  58  Mo.  App.  423. 

See  also  the  cases  cited  in  the  fol- 
lowing notes. 
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\y,^  if  the  other  party  to  the  contract  is  not  estopped  to  deny  there  is 
a  corporation.*"  And  it  has  been  held  by  a  number  of  courts  that 
they  are  also  liable  as  partners  are  for  the  torts  of  their  agents  or 
employees  committed  in  the  course  of  the  purported  corporation's 
business.*^    So  persons  who  attempt  to  form  a  corporation  under  an 


As  to  the  liability  of  promoters  on 
contracts  made  by  them  for  the  bene- 
fit of  the  corporation,  see  §  158  et  seq., 
supra. 

As  to  the  liability  of  a  corporation 
on  contracts  made  by  its  promoters, 
see  §  150,  supra. 

29  Louisiana  Nat.  Bank  v.  Hendei*- 
son,  116  La.  413,  40  So.  779;  Provi- 
dent Bank  &  Trust  Co.  v.  Saxon,  116 
La.  408,  40  So.  778;  Journal  Co.  v. 
Nelson,  133  Mo.  App.  482,  113  S.  "W. 
690;  Bartholomew  v.  Bentley,  15  Ohio 
659,  45  Am.  Dec.  596. 

"Persons  who  actively  engage  in 
business  for  profit  under  the  name  and 
pretense  of  a  corporation  which  they 
know  iftither  exists  nor  has  any  color 
of  existence  may  not  escape  individual 
liability  because  strangers  are  led  by 
their  pretense  to  contract  with  their 
pretended  entity  as  a'  corporation." 
Harrill  v.  Davis,  168  Fed.  187,  22  L. 
E.  A.  (N.  S.)  1153,  rev'g  7  Indian  T. 
152,  15  Ann.  Gas.  1134,  104  S.  W.  573. 

Persons  who  knowingly  and  fraudu- 
lently assume  a  corporate  existence, 
or  pretend  to  have  a  corporate  exist- 
ence, may  be  'held  liable  as  individu- 
als. Gartside  Coal  Co.  v.  Maxwell, 
22  Fed.  197. 

In  order  to  hold  the  stockholders 
liable  as  partners  it  may  be  shown 
that  a  pretended  corporation  is  a 
mere  fraudulent  device  on  the  part  of 
the  incorporators  to  escape  liability 
as  partners,  by  putting  forward  a 
sham  corporation  without  capital  or 
assets  to  cover  a  real  partnership. 
Christian  &  Craft  Grocery  Co.  v.  Fruit- 
dale  Lumber  Co.,  121  Ala.  340,  25  So. 
566. 

As  to  whether  there  is  a  de  facto 
corporation  where   a   special   charter 


has  been  obtained  by  fraud,  or  where 
there  has  been  a  fraudulent  attempt 
to  incorporate  under  a  general  law, 
see  §§287,  288,  supra. 

30  See  Chap.  11,  §  322  et  seq.,  supra. 

31  Vredenburg  v.  Behan,  33  La. 
Ann.  475,  627;  Smith  v.  Warden,  86 
Mo.  382. 

In  Liebold  v.  Green,  69  111.  App. 
537,  it  was  held  that,  where  steps 
were  taken  to  incorporate,  but  the 
incorporation  i  was  never  completed; 
the  principal  stockholder  of  the  com- 
pany, and  its  superintendent  who  was 
also  a  stockholder,  were  partners  in 
the  business,  and  to  be  individually 
liable  for  torts  committed  in  carrying 
it  on. 

The  managing  officers  of  a  corpora- 
tion are  liable  as  partners  for  a  tort 
committed  by  one  of  its  employees  in 
the  transaction  of  business  which  was 
not  within  the  purposes  for  which  a 
corporation  could  be  formed.  Staacke 
v.  Eoutledge,  —  Tex.  Civ.  App.  — , 
175  S.  W.  444. 

A  member  and  officer  of  a  tempo- 
rary organization  formed  by  the  sub- 
scribers to  the  stock  of  a  proposed 
corporation  is  responsible  for  the  acts 
of  the  manager  of  such  organization 
in  furtherance  of  the  work  being  car- 
ried on  by  it  for  the  benefit  of  sucli 
corporation,  and  hence  is  liable  fov 
injuries  received  by  an  employee  en- 
gaged, in  such  work,  although  he  was 
not  present  at  the  time  of  the  injury, 
and  did  not  at  the  time  give  any 
orders  to  the  injured  person.  Farmers ' 
Gin  &  Milling  Co.  v.  Jones,  —  Tex. 
Civ.  App.  — ,  147  S.  W.  668. 

In  Mandeville  v.  Courtright,  142 
Fed.  97,  6  L.  E.  A.  (N.  S.)  1003,  rev'g 
126  Fed.  1007,  it  was  held  that  officers 
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unconstitutional  statute,^^'  or  for  a  purpose  not  authorized  by  the 
statute,'*  or  for  the  purpose  of  carrying  on  an  illegal  business,'*  or 
who  attempt  to  form  a  corporation  in  one  state  to  do  business  in  an- 
other state,'^  are  generally  held  to  be  liable  as  partners  in  those  juris- 
dictions where  it  is  held  that  there  is  not  even  a  de  facto  corporation 
under  such  circumstances.  And  it  has  also  been  held  that  officers 
and  stockholders  of  a  corporation  who  attempt  to  change  its  name  by 
an  informal  method,  rather  than  in  the  manner  prescribed  by  statute, 
will  be  liable  as  partners  for  debts  incurred  in  the  conduct  of  the 
corporation's  business  under  the  new  name,'®  although  there  is  also 
authority  to  the  contrary."    On  the  other  hand  it  has  been  held  that 


and  stockholders  of  a  New  Jersey 
corporatiott  practicing  dentistry  in 
Pennsylvania  were  liable  for  personal 
irijuries  inflicted  on  a  patient  there, 
where  its  charter  gave  it  no  authority 
to  practice  in  Pennsylvania,  and  the 
laws  of  Pennsylvania  prohibited  it 
from  doing  so.  - 

Where  parties  attempt  to  form  a 
partnership  association  limited,  but 
owing  to  a  failure  to  comply  with  the 
statute,  there  is  not  even  a  partner^ 
ship  association  de  facto,  they  are  all 
liable  for  damages  resulting  froni  a 
fraud  committed  by  one  of  their  num- 
ber in  furtherance  of  the  common  en- 
terprise. Nichols  V.  Buell,  157  Mich. 
609,  122  N.  W.  217. 

See  also  Breitzke  v.  Tucker,  129 
Ark.  401,  196  S.  W.  462. 

32  Eaton  v.  Walker,  76  Mich.  579,  6 
L.  B.  A.  102,  43  N.  W.  638.  See  §  280, 
supra. 

33  Davis  V.  Stevens,  104  Fed.  235; 
Vredenburg  v.  Behan,  33  La.  Ann.  475, 
627;  Hanstein  v.  Johnson,  112  N.  0. 
253,  17  S.  E.  155;  Bain  v.  Clinton  Loan 
Ass'n,  112  N.  C.  248,  17  S.  E.  154. 
See  also  Lynch  v.  Ferryman,  29  Okla. 
615,  Ann.  Cas.  1913  A  1065,  119  Pao. 
229. 

Under  such  circumstances  the  asso- 
ciation may  be  adjudged  a  bankrupt 
iis  a  copartnership.  Davis  v.  Stevens, 
104  Fed.  235. 

In  order  that  there  may  be  a  cor- 


poration de  facto,  there  must  be  a 
charter  or  law  under  which  a  corpo- 
ration of  its  character,  and  for  the  ob- 
jects and  purposes,  for  which  it  is 
organized,  might  exist.  See  ?  279, 
supra. 

34  Where  the  incorporation  is  but  a 
cloak  to  cover  gambling  transactions 
contemplated  in  the  organization  and 
done  as  a  business,  the  incorporators 
will  be  held  individually  liable  for 
money  received  by  the  corporation  or 
wagering  contracts.  McGrew  v.  City 
Produce  Exchange,  85  Tenn.  572,  4 
Am.  St.  Eep.  771,  4  S.  W.  38. 

See  also  §  281,  supra. 

36  See  §  284,  supra. 

36  Cincinnati  Cooperage  Co.  v.  Bate, 
96  Ky.  356,  16  Ky.  L.  Bep.  6B6,  49 
Am.  St.  Rep.  300,  26  S.  W.  538. 

WTiere  the  of&cers  and  stockholders 
of  a  corporation  attempt  to  establish 
it  under  another  name  in  the  state 
I  where  it  is  not  authorized  to  do  busi- 
ness under  its  charter,  the  parties  to 
such  attempt  are  a  commercial  part- 
nership, at  least  as  to  third  parties. 
Campbell  v.  J.  I.  Campbell  Co.,  117 
La.  402,  41  So.  696. 

As  to  the  mode  of  changing  the 
name  of  a  corporation  and  the  effect 
of  a  failure  to  follow  the  statutory 
method  generally,  see  S  746,  supra. 

37  In  Eobinson  v.  First  Nat.  Bank 
of  Marietta,  98  Tex.  184,  82  S.  W.  505, 
rev'g  —  Tex.  Civ.  App.  — _.  79  S.  W. 
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there  is  Mo  liability  of  the  associates  as  partners  if  the  transaction  is 
unlawful  because  the  business  of  the  association  is  expressly  pro- 
hibited by  law,  or  is  contrary  to  public  policy.*' 

A  reason  ^iven  for  the  personal  liability  of  the  associates  is  that 
there  is  no  responsible  body  or  corporation  behind  them,  and  that, 
having  no  principal,  they  bind  themselves  individually.*'  "In  such 
case  they  act  as  agents  of  a  principal  they  know  does  not  exist,  and 
they  are  liable  under  a  familiar  rule,  because  there  is  no  responsible 
pj-incipal. ' '  *"  The  liability  is  also  sometimes  based  on  the  ground 
of  estoppel.*^ 

The  liability  extends  to  persons  who  make  contracts  or  do  other 
acts  as  officers  or  agents  of  the  purported  corporation,**  and  to  all 


103,  it  was  held  that  an  unauthorized 
change  of  the  naime  of  a  corporation 
did  not  render  its  stockholders  liable 
as  partners  for  a  loan  made  to  it  as  a 
corporation  under  the  new  name. 

38.State  V.  How,  1  Mich.  512.  See 
also  Mandeville  v.  Oourtright,  142 
Ted.  97,  6  L.  E.  A.  (N.  8.)  1003,  rev'g 
126  Fed.  1007. 

39  Weehselberg  v.  Flour  City  Nat. 
Bank,  64  Fed.  90,  26  L.  E.  A.  470; 
Lewis  V.  Tilton,  64  Iowa  220,  52  Am.  . 
Eep.  436,  19  N.  W.  911;  Central  Nat. 
Bank  of  Junction  City  v.  Sheldon,  96 
Kan.  492,  152  Pac.  765;  Id.,  86  Kan. 
460,  121  Pac.  340.  See  also  Magnolia 
Shingle  Co.  v.  J.  Zimmern's  Co.,  3 
Ala.  App.  578,  58  So.  90;  Fredendall 
V.  Taylor,  26  Wis.  286. 

In  Seeberger  v.  McOormick,  178  111. 
404,  53  N.  E.  340,  aff'g  73  111.  App. 
87,  writ  of  error  dismissed  175  U.  S. 
274,  44  L.  Ed.  161,  it  is  said:  "We 
are  disposed  to  agree  with  the  Ap- 
pellate Court  that  the  principle  on 
which  persons  so  associated  are  held 
as  partners  is  not  in  causing  the  cor- 
poration to  exceed  its  powers,  but  in 
acting  for  and  in  the  name  of  a  pre- 
sumed corporation  which  has  no  cor- 
porate existence." 

40Harrill  v.  Davis,  168  Fed.  187, 
192,  22  L.  E.  A.  (N.  S.)  1153,  rev'g 
7  Indian  T.  152,  15  Ann.  Cas.  1134, 
104  S.  W.  573, 


41  Bushnell  v.  Consolidated  Ice 
Maeh.  Co.,  136  111.  67,  27  N.  E.  596. 

43  United  States.  Weehselberg  y. 
Flour  City  Nat.  Bank,  64  Fed.  90,  26 
L.  E.  A.  470;  In  re  Mendenhall,  Fed. 
Cas.  No.  9,425. 

Georgia.  Ward-Truitf  Co.  v.  Bryan 
&  Lamb,  144  6a.  769,  87  S.  B.  1037. 

Illinois.  O.  S.  Eichardson  Fueling 
•Co.  V.  Seymour,  235  111.  319,  85  N.  E. 
496;  Loveriu  v.  McLaughlin,  161  111. 
417,  44  N.  E.  99;  Amerieau  Laundry 
Mach.  Co.  V.  Chamales,  202  HI.  App. 
302;  Standard  Varnish  Co.  v.  Jay,  149 
111.  App.  25.  See  Gay  v.  Kohlsaat,  80 
111.  App.  178.  See  also  Seeberger  v. 
McCormick,  178  111.  404,  53  N.  E.  340, 
afC'g  73  111.  App.  87,  writ  of  error  dis- 
missed 175  U.  S.  274,  44  L.  Ed.  161, 
where,  however,  the  directors  were 
held  not  liable  because  there  was  a 
corporation  de  jure,  although  it  was 
not  yet  authorized  to  carry  on  busi- 
ness. 

Indiana.  Coleman  v.  Coleman,  78 
Ind.  344. 

Iowa.  Lewis  v.  Tilton,  64  Iowa  220, 
52  Am.  Eep.  436,  19  N.  W.  911. 

Kansas.  Central  Nat.  Bank  of  Junc- 
tion City  v.  Sheldon,  96  Kan.  49i2,  152 
Pac.  765;  Id.,  86  Kan.  460,  121  Pae. 
340;  Walton  v.  Oliver,  49  Kan.  107, 
33  Am.  St.  Eep.  355,  30  Pac.  172; 
Whetstone  v.  Crane  Bros.  Mfg.  Co.,  1 
Kan.  App.  320,  41  Pac,  211,    See  also 
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members  of  the  association  who  have  participated  in  conducting  its 
business,  or  have  expressly  authorized  or  ratified  contracts  made  in 
its  name.^ 


Murdoek  v.  Lamb,  92  Kan.  857,  142 
Pac.  961, 

Kentucky.  Kruse  v.  Humpert,  21 
Ky.  L.  Bep.  98S,  53  S.  W.  657. 

Maine.  Smith  v.  Schoodoc  Pond 
Packing  Co.,  109  Me.  555,  84  Atl.  268: 

Massachusetts.  Montgomery  v. 
Forbes,  148  Mass.  249,  19  N.  B.  342^ 
Fay  V.  Noble,  7  Gush.  188. 

3V[issouri.  Hurt  v.  Salisbury,  55  Mo. 
310;  Glenn  v.  Bergmann,  20  Mo.  App. 
343. 

New  York.  Worthington  v.  Griesser, 
77  App.  Div.  203,  79  N.  Y.  Supp.  52; 
Tuceillo  V.  Pittelli,  127  N.  Y.  Supp. 
314. 

Ohio.  Farmers'  Co-operative  Trust 
Co.  V.  Moyd,  47  Ohio  St.  525,  12  L. 
E.  A.  346,  21  Am.  St.  Rep.  846,  26  N. 
E.  110;  Bartholomew  v.  Bentley,  15 
Ohio  659,  45  Am.  Dec.  S96. 

South  Carolina.  Lagrone  v.  Tim- 
merman,  46  S.  C.  372,  24  S.  E-  290. 

Texas.  Staaeke  v.  Boutledge,  — 
Tex.  Civ.  App.  — ,  175  S.  W.  444. 

Persona  who  hold  themselves  out  as 
officers  of  a  corporation,  and  assume 
to  act  in  a  corporate  capacity,  aj-e  in- 
dividually liable  for  debts  incurred 
by  them  in  the  name  and  pretended 
authority  of  the  corporation  before 
the  organization  is  completed.  Cen- 
tral Nat.  Bank  of  Junction  City  v. 
Sheldon,  96  Kan.  492,  152  Pac.  765; 
Id.,  86  Kan.  460,  121  Pae.  340. 

See  also  §  2523,  supra. 

43  United  States.  Harrill  v.  Davis, 
168  Fed.  187,  192,  22  L.  R.  A.  (N.  S.) 
1153,  rev'g  7  Indian  T.  152,  15  Ann. 
Cas.  1134,  104  S.  W.  573. 

Alabama.  See  Magnolia  Shingle  Co. 
V.  J.  Zimmern's  Co.,  8  Ala.  App.  578, 
58  So.  90. 

Arkansas.  Rainwater  v.  Childress, 
121  Ark.  541,  182  S.  W.  280. 

Kansas.     Whetstone  v.  Crane  Bros. 


Mfg.  Co.,  1  Kan.  App.  320,  41  Pac. 
211. 

Kentucky.  Cincinnati  Cooperage 
Co.  V.  Bate,  96  Ky.  356,  16  Ky.  L.  Rep. 
626,  49  Am.  St.  Rep.  300,  26  S.  W.  538; 
Kennedy  v.  Fulton  Mercantile  Co.,  33 
Ky.  L.  Rep.  60,  108  S.  W.  948. 

New  York.  Central  City  Sav.  Bank 
V.  "Walker,  66  N.  Y.  424;  Fuller  v. 
Eowe,  57  N.  Y.  23;  Wells  &  Webb  v. 
Gates,  18  Barb.  554;  West  "Point  Foun- 
dry Ass'n  V.  Brown,  3  Edw.  Ch.  284; 
Tuecillo  V.  Pittelli,  127  N.  Y.  Supp. 
314.  See  Seacord  v.  Pendleton,  55 
Hun  '579,  9  N.  Y.  Supp.  46. 

Oregon.  iSee  Rutherford  v.  Hill,  22 
Ore.  218,  17  L.  R.  A.  549,  29  Am.  St. 
Rep.  596,  29  Pac.  546;  McVieker  v. 
Cone,  21  Ore.  363,  28  Pac.  76. 

Wisconsin.  See  Fredendall  v. 
Taylor,  26  Wis.  286. 

Persons  who  take  an  active  part  in 
conducting  the  business  of  the  pre- 
tended corporation,  with  knowledge 
of  its  lack  of  incorporation,  are  liable. 
Harrill  v.  Davis,  168  Fed.  187,  192, 
22  L.  R.  A.  (Ni  S.)  1153,  rev'g  7 
Indian  T.  152,  15  Ann.  Cas.  1134,  104 
S.  W.  573. 

The  active  managers  of  the  concern 
are  personally  liable  as  partners  to 
third  persons  giving  it  credit.  Cin- 
cinnati Cooperage  Co.  v.  Bate,  96  Ky. 
366,  16  Ky.  L.  Rep.  626,  49  Am.  St. 
Rep.  300,  26  S.  W.  538. 

Persons  who  make  a  contract  in  the 
name  of  a  proposed  corporation  which 
is  never  formed  are  liable  thereon  as 
partners.  Kennedy  v.  Fulton  Mercan- 
tile Co.,  33  Ky.  L.  Rep.  60,  108  S.  W. 
948. 

Original  subscribers  to  the  stock  of 
the  purported  corporation,  who  are 
stockholders,  officers  and  directors 
thereof,  are  liable  on  a  contract  made 
by  the  manager  of  the  purported  cor- 
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Some  courts  hold  that  the  members  of  the  purported  corporation 
are  not  individually  liable  as  partners,  because  of  their  membership 
merely,  on  a  contract  made  by  its  officers  or  agents,  since  no  such 
relation  or  liability  is  contemplated  by  them,  and  that,  in  the  absence 
of  a  statute  imposing  individual  liability  upon  them,  the  only  remedy 
is  against  the  officers  or  agents  who  made  the  contract.**    In  a  federal 


poration.  O.  S.  Richardson  Fueling 
Co.  V.  Seymour,  335  lU.  319,  65  N.  E. 
496. 

Members  of  an  association  formed 
to  carry  on  a  banking  business  who 
sign  the  articles  of  association,  sub- 
scribe for  stock,  attend  meetings,  and 
are  chosen  as  officers,  are  liable  as 
partners  on  contracts  made  in  the 
name  of  the  association,  where  there 
is  no  attempt  to  incorporate.  Pettis 
V.  Atkins,  60  111.  454. 

In  Simmons  v.  Ingram,  78  Mo. 
App.  603,  a  person  who  agreed  with 
two  others  to  form  a  corporation,  and 
who  assisted  in  carrying  on  business 
under  the  corporate  name  and  held 
himself  out  as  a  member  of  the  com- 
pany, was  held  liable  as  a  partner, 
nothing  having  been  done  towards  in- 
corporating. 

In  Queen  City  Furniture  &  Carpet 
Co.  V.  Crawford,  127  Mo.  356,  30  S. 
W.  163,  the  members  of  a  proposed 
corporation  which  had  never  been 
legally  organized  were  held  to  be 
liable  individually  on  a  contract  made 
by  one  of  their  number  chosen  by  all 
of  theni  as  trustee  for  the  purpose  of 
the  enterprise. 

in  Sexton  v.  Snyder,  119  Mo.  App. 
668,  94  S.  W.  562,  certain  persons 
executed  articles  of  incorporation,  but 
the  secretary  of  state  refused  to  grant 
them  a  certificate  of  incorporation. 
The  contemplated  business  was  con- 
ducted under  the  corporate  name,  how- 
ever, and  all  of  the  defendants  par- 
ticipated to  some  extent  in  its  affairs, 
and  it  was  held  that  they  were  liable 
as  partners. 

Where  the  defendant  attempted  to 


form  a  corporation  for  his  sole  beue- 
■  fit,  joining  certain  other  persons  as 
incorporators  for  the  sole  purpose  of 
complying  with  the  law,  and  bought 
goods  in  the  corporate  name  and  gave 
a  note  therefor  in  its  name,  and 'the 
jury  found  that  he  did  not  in  good 
faith  attempt  to  organize  the  cor- 
poration, but  that  he  believed  it  to  be 
a  (Jorporation,  it  was  held  that  there 
was  no  corporation,  and  that  he  was 
personally  liable,  and  that  the  seller 
could  treat  the  notes  as  void,  and  re- 
cover on  the  original  contract  for 
goods  sold,  Montgomery  v.  Forbes, 
148  Mass.  249,  19  N.  E.  342. 

Where  the'  stockholders  of  a  cor- 
poration, upon  the  expiration  of  its 
charter,  agree  to  continue  its  business, 
appoint  one  of  their  number  as  agent 
with  managing  powers,  and  agree  to 
furnish  money,  when  called  upon  by 
him,  to  carry*  on  the  business,  in  pro- 
portion to  the  stock  held  by  each,  they 
become  liable  as  partners,  as  to  third 
persons,  on  contracts  made  by  such 
agent  in  carrying  on  the  business. 
National  Union  Bank  of  Watertown 
V.  Laudon,  45  N.  Y.  410. 

A  stockholder  does  not  ratify  a  con- 
tract made  after  the  expiration  of  the 
corporate  charter  by  an  agent  ap- 
pointed before  its  expiration,  so  as  to 
become  individually  liable  thereon,  by 
accepting  dividends  after  the  expira- 
tion of  the  charter,  where  he  receives 
them  as  earnings  of  the  corporation, 
and  without  knowledge  of  such  ex- 
piration. Central  City  Sav.  Bank  v. 
Walker,  66  N.  Y.  424. 

44  United  States.  Gartside  Coal  Oo= 
v.  Maxwell,  22  Fed.  197. 
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case  it  was  said  by  Mr.  Justice  Brewer ;  "  I  think  the  true  rule  is  this : 
that  where  persons  knowingly  and  fraudulently  assume  a  corporate 
existence,  or  pretend  to  have  a  corporate  existence,  they  can  be  held 
liable  as  individuals;  but  where  they  are  acting  in  good  faith,  and 
suppose  that  they  are  legally  iiicorporated, — that  they  are  stock- 
holders in  a  valid  corpoation, — and  where  the  corporation  assumes 
to  transact  business  for  a  series  of  years,  and  the  assumed  corporate 
existence  is  not  challenged  by  the  state,  then  they  cannot  be  held 


Alaljaina.  Magnolia  Shingle  Co.  v. 
J.  Zimmern's  Co.,  3  Ala.  Ap-p.  578,  58 
So.  90. 

California.  Blanchard  v.  Kaiill,  ii 
Gal.  440. 

Connecticut.  Caufield  v.  Gregory, 
66  Conn.  9,  33  Atl.  586  (where,  how- 
ever, it  was  -held  that  there  was  a 
corporation  de  facto) ;  Stafford  Nat. 
Bank  v.  Palmer,  47  Conn.  443. 

Massachusetts.  Ward  v.  Brigham, 
127  Mass.  24;  Trowbridge  v.  .Scudder, 
11  Gush.  83;  Fay  v.  Noble,  7  Gush. 
188.  See  also  Burbank  v.  Farnham, 
220  Mass.  514,  108  N.  E.  492,  107  N. 
E.  351;  Perry  v.  Hale,  143  Mass.  540, 
10  N.  E.  174.;  First  Nat.  Bank  v. 
Almy,  117  Mass.  476.  ' 

New  York.  Central  City  Sav.  Bank 
V.  Walker,  66  N.  Y.  424;  Fuller  v. 
Eowe,  57  N.  Y.  23;  Seaeord  v.  Pendle- 
ton, 55  Hun  579,  9  N.  Y.  Sixpp.  46; 
West  Point  Foundry  Ass'n  v.  Brown, 
3  Edw.  Ch.  284. 

Ohio.  Second  Nat.  Bank  v.  Hall, 
35  Ohio  St.  158;  MediH  v.  Collier,  16 
Ohio  St.  599. 

Oregon.  Eutherford  v.  Hill,  22  Ore. 
218,  17  L.  R.  A.  549,  29  Am.  St.  Kep. 
59:6,  29  Pac.  546. 

"To  constitute  a  partnership  there 
must  be  the  assent  of  the  individuals 
to  the  creation  of  that  relation  be- 
tween them."  There  must  be  an  ex- 
press agreement  to  form  a  partner- 
ship, or  an  authorization  of  the  acts 
in  question  in  advance  and  a  consent 
to  be  bound  by  them  as  a  partner,  or 
d  ratification  of  the  acts  after  per- 
fornlance,  with  full  knowledge  of  all 


the  circumstances,  or  some  act  by 
which  an  equitable  estoppel  has  been 
created.  Central  City  Sav.  Bank  v. 
Walker,  66  N.  Y.  424. 

While  parties  assuming  to  act  in  a 
corporate  capacity  without  a  legal  or- 
ganization as  a  corporate  body  are 
liable  as  partners'  to  those  with  whom 
they  contract,  to  charge  any  one  of 
them  as  such  it  must  be  shown  that 
'he  was  lo  acting  at  the  time  the 
contract  sued  upon  was  made,  or  that 
upon  some  consideration  he  agreed  to 
become  liable  with  the  others.  Cen- 
tral City  Sav.  Bank  v.  Walker,  66  N. 
Y.  424;  Fuller  v.  Eowe,  57  N.  Y.  23: 
Seaeord  v.  Pendleton,  55  Hun  (N.  Y.) 
5^9,  9  N.  Y.  Supp.  46. 

Stockholders  in  a  corporation  aje 
not  liable  as  partners  on  a  contract 
made  after  the  expiration  of  its  char- 
ter by  an  agent  appointed  during  its 
existence,  unless  they  authorized  or 
ratified  the  same  with  full  knowledge 
of  the  facts.  Central  City  Sav.  Bank 
v.  Walker,  66  N.  Y.  424. 

In  Eutherford  v.  Hill,  22  Ore.  218, 
17  L.  E.  A.  549,  29  Am.  St.  Rep.  596, 
29  Pac.  546,  it  was  held  that  where 
two  or  more  persons  execute  and  file 
articles  of  incorporation  under  a  gen- 
eral law,  but  do  nothing  further  to- 
wards effecting  an  organization  or 
carrying  on  the  proposed  business, 
they  do  not  thereby  become  liable  as 
partners,  where  one  of  them  assumes 
the  corporate  name  and  does  business 
and  incurs  liabilities  under  it. 

Compare  McVicker  v.  Cone,  21  Ore. 
253,  28  Pac.  76. 
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liable,  as  individuals,  as  members  of  the  corporation."*^  Other 
courts,  however,  hold  that  all  the  members  of  the  purported  corpora- 
tion are  individually  liable  as  partners,  -even  though  they  may  not 
have  participated  in  the  business  of  the  corporation  otherwise  than 
by  signing  articles  of  association  or  agreement  or  subscribing  for 
stoek.*^    But  even  under  this  rule  it  has  been  held  that  the  liability 


45  Gartside  Coal  Go.  v.  Maxwell,  22 
Eed.  197. 

16  United  States.  Davis  v.  Stevens, 
104  Fed.  235;  Wechselberg  v.  Flour 
City  Nat.  Bank,  64  Fed.  90,  98,  26  L. 
E.  A.  470;  In  re  Mendenhall,  Fed.  Gas. 
No.  9,425  (where  the  person  held  liable 
was  a  director). 

Arkansas.  Grarnett  v.  Kichardson, 
35  Ark.  144.  See  aJso  Breitzke  v. 
Tucker,  129  Ark.  401,  196  S.  W.  462; 
Bank  of  Midland  v.  Harris,  114  Ark. 
344,  Ann.  Gas.  1916  B  1255,  170  S. 
W.  67. 

Colorado.  In  Jones  v.  Aspen  Hard- 
ware Co.,  21  Colo.  263,  29  L.  E.  A. 
143,  52  Am.  St.Eep.  220,  40  Pac.  457, 
it  is  held  that  where,  owing  to  a 
failure  to  comply  with  the  law  govern- 
ing incorporation,  there  is  not  even 
a  corporation  de  facto,  the  membeis 
of  the  association  are  entitled  to  the 
advantages  accorded  a  copartnership 
and  entitled  to  sue  as  such  on  con- 
tracts made  in  the  name  of  the  pro- 
posed corporation,  since  they  would 
be  liable  as  partners.  In  Humphreys 
V.  Mooney,  5  Colo.  282,  the  court  ap- 
proves the  rule,  as  laid  down  in  Fay 
V.  Noble,  7  Gush.  (Mass.)  189,  that  a 
partnership  liability  does  not  attach 
to  the  members  of  an  irregularly  or- 
ganized or  illegally  assumed  corpora- 
tion, but  since  the  attempted  corpor^.- 
tion  was  held  to  be  a  corporation  de 
facto,  its  statement  to  this  effect  is 
mere  dictum. 

Florida.  Duke  v.  Taylor,  37  Fla. 
64,  31  L.  E.  A.  484,  53  Am.  St.  Eep. 
232,  19  So.  172;  Taylor  v.  Branham,  35 
Fla.  297,  39  L.  E.  A.  362,  48  Am.  St. 
Eep.  249,  17  So.  552.  See  also  Win- 
field  v.  Truitt,  71  Fla.'  38,  70  So.  775, 


where  the  stockholders  were  held 
liable  under  the  express  provisions  of 
a  statute. 

Georgia.  Persons  who  take  part  in 
preliminary  proceedings"  looking  to 
the  organization  of  a  corporation  and 
subscribe  for  its  stock  are  individualiy 
liable  for  debts  incurred  in  its  behaL, 
where  no  charter  is  ever  applied  for 
or  obtained,  so  that  there  is  not  even 
a  corporation  de  fa*to.  McEee  v. 
Quitman  Oil  Co.,  16  Ga.  App.  12,  84 
S.  E.  487.  See  also  Eosenheim  Shoes 
Co.  V.  Home,  10  Ga.  App.  582,  73  S.  K. 
953.  Compare  .Planters'  &  Miners' 
Bank  v.  Padgett,  69  Ga.  159,  where, 
however,  it  was  held  that  there  was  a 
corporation  de  facto,  and  that  the 
creditor  was  estopped  to  deny  its  ex- 
istence. 

Illinois.  O.  S.  Eichardson  Fueling 
Go.  V.  Seymour,  235  HI.  319,  85  N.  E. 
496;  Loverin  v.  McLaughlin,  161  111. 
417,  435,  44  N.  E.  99.  See  also  See- 
berger  v.  MeCormiek,  178  111.  404,  53 
N.  E.  340,  aff 'g  73  111.  App.  87,  writ  of 
error  dismissed  175  U.  S.  274,  44  L. 
Ed.  161;  Bushnell  v.  Consolidated  lee 
Mach.  Co.,  138  111.  67,  74,  27  N.  E. 
596;  American  Laundry  Maeh.  Co.  v. 
Chamales,  202  HI.  App.  302;  Standard 
Varnish  Co.  v.  Jay,  149  111.  App.  25; 
Gay  V.  Kohlsaat,  80  111.  App.  178.  In 
Brown  v.  Melick,  185  111.  App.  3,  it  is 
said:  "Co-operating  together  and  sub- 
scribing for  stock  in  a  contemplated 
corporation,  and  carrying  on  the  busi- 
ness of  the  corporation  before  the  cor- 
porate powers  are  completed  and  full 
authority  had  for  the  transaction  of 
the  corporate  business,  cannot  create 
a  paji;nership  among  the  persons  so 
co-operating,  and  unless  there  is  an 
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must  be  supported  by  some  element  of  estoppel,  and  that  it  must 
appear  that  the  persons  sought  to  be  held  gave  the  person  contracting 


express  provision  of  the  statute  mak- 
ing them  liable  as  su&h  they  cannot  be 
held."  In  this  ease,  however,  there 
was  held  to  be  a  de  facto  corporation, 
and  the  creditor  was  held  to  be  es- 
topped. 

Indiana.  Jennings  v.  Dark,  175  Ind. 
332,  92  N.  E.  778;  Coleman  v.  Cole- 
man, 78  Ind.  344.  See  also  Doty  v. 
Patterson,  155  Ind.  60,  56  N.  E.  668. 

Iowa.  Lewis  v.  Tilton,  64  Iowa 
220,  52  Am.  Rep.  436,  19  N.  W.  911; 
Kaiser  v.  Lawrence  Sav.  Bank,  56 
Iowa  104,  41  Am.  Bep.  85,  8  N.  "W. 
772.  Compare  Commercial  Nat.  Bank 
of  Council  Bluffs  v.  Gilinaky,  142  Iowa 
178,  134  Am.  St.  Rep.  406,  120  N.  W. 
476. 

Kansas.  Hall  Lithographing  Co.  v. 
Crist,  98  Kan.  723,  160  Pac.  198;  Cen- 
tral Nat.  Bank  of  Junction  City  v. 
Sheldon,  96  Kan.  492,  152  Pac.  765; 
Id.,  86  Kan.  460,  121  Pac.  340;  Mc- 
Lennon  v.  Hopkins,  2  Kan.  App.  260, 
41  Pac.  1061.  See  also  Murdock  v. 
Lamb,  92  Kan.  867,  142  Pac.  961; 
Walton  V.  Oliver,  49  Kan.  107,  33  Am. 
St.  Rep.  355,  30  Pac.  17.2. 

Louisiana.  State  v.  New  Orleans 
Debenture  Redemption  Co.  of  Louisi- 
ana, 107  La.  362,  32  So.  102;  Wil- 
liams V.  Hewitt,  47  La.  Ann.  1076,  49 
Am.  St.  Rep.  394,  17  So.  496;  Vreden- 
burg  V.  Behan,  33  La.  Ann.  475,  627; 
Chaffe  V.  Ludeling,  27  La.  Ann.  607; 
Meld  &  Co.  V.  Cooks,  16  La.  Ann.  158. 
See  also  Louisiana  Nat.  Bank  v.  Hen- 
derson, 116  La.  413,  40  So.  779;  Provi- 
dent Bank  &  Trust  Co.  v.  Saxon,  116 
La.  408,  40  So.  778. 

Maine.  See  Frost  v.  Walker,  60  Me. 
468. 

Michigan.  Nichols  v.  Buell,  157 
Mich.  609,  122  N.  W.  217;  Baton  v. 
Wailker,  76  Mich.  579,  6  L.  R.  A.  102, 
43  y.  "W.  638;  Whipple  v.  Parker,  29 
Mich.  369;  State  v.  How,  1  Mich.  512. 


Minnesota.  Johnson  v.  Coxser,  34 
Minn.  355,  25  N.  W.  799. 

Missouri.  Smith  v.  Warden,  86  Mo. 
382;  Martin  v.  Fewell,  79  Mo.  401; 
Ferris  v.  Thaw,  72  Mo.  446;  Richard- 
son V.  Pitts,  71  Mo.  12«;  Ellis  v. 
Brand,  176  Mo.  App.  383,  158  S.  W. 
705;.  Farmers'  State  Bank  v.  Kuchs, 
163  Mo.  App.  606,  147  S.  W.  862; 
Davidson  v.  Hobson,  59  Mo.  App.  130; 
Railroad  Gazette  v.  Wherry,  58  Mo. 
App.  423;  Cleaton  v.  Emery,  49  Mo. 
App.  345;  Ryland  v.  Holliuger,  117 
Fed.  216  (holding  that  this  is  the  rule 
in  Missouri).  See  also  Hyatt  v.  Van 
Riper,  105  Mo.  App.  664,  78  S.  W. 
1043.  In  Queen  City  Furniture  &  Car- 
pet Co.  V.  Crawford,  127  Mo.  356, 
30  S.  W.  163,  it  is  said  by  way  of 
dictum  that  a  person  who  makes  a 
contract  with  a  company  through  its 
manager,  supposing  that  it  is  a  cor- 
poration and  extending  credit  to  it  as 
a  corporation,  and  to  no  one  else,  can- 
not, on  discovering  'that  there  is  no 
«such  corporation,  because  of  defects 
in  the  incorporation  proceedings,  hold 
the  other  persons  who,  unknown  to 
him,  supposed  they  were  stockholders 
in  the  abortive  corporation. 

Nebraska.  Globe  Pub.  Co.  v.  State 
Bank  of  Nebraska,  41  Neb.  175;  Ab- 
bott V.  Omaha  "Smelting  &  Refining 
Co.,  4  Neb.  416. 

Ne-w  Jersey.  Booth  v.  Wonderly, 
36  N.  J.  L.  250;  Hill  v.  Beach,  12 
N.  J.  Eq.  31. 

North  Carolina.  Pocahontas  Fuel 
Co.  V.  Tarboro  Cotton  Factory,  93  S. 
E.  790;  Hanstein  v.  Johnson,  112  N. 
C.  253,  17  S.  E.  155;  Bain  v.  Clinton 
Loan  Ass 'n,  112  N.  C.  248, 17  S.E.  154. 

Pennsiylvania.  Tonge  v.  Item  Pub. 
Co.,  244  Pa.  417,  91  Atl.  229;  Pitts- 
burg Sheet  Mfg.  Co.  v.  Beale,  204  Pa. 
85,  53  Atl.  540;  Pinkerton  v.  Penn- 
sylvania Traction  Co.,  193  Pa.  St.  229, 
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the  debts  express  or  implied  authority  to  do  so;*''  and  also  that,  in 


44  Atl.  284;  New  York  Nat.  Exch. 
Bank,  City  of  New  York  v.  Crowell, 
177  Pa.  St.  313,  35  Atl.  613;  Guckert 
V.  Haeke,  159  Pa.  St.  303;  Paterson  v. 
Arnold,  45  Pa.  St.  410.  See  also  Bond 
V.  Stoughton,  26  Pa.  Super.  Ot.  483. 

South  Carolina.  Haslett's  Ex'rs  v. 
Wotherspoon,  2  Rich.  Eq.  395. 

Tennessee.  Shields  v.  Clifton  Hill 
Land  Co.,  94  Tenn.  123,  26  L.  R.  A. 
509,  45  Am.  St.  Eep.  700,  28  S.  W.  668. 

Wisconsin,  Sloeum  v.  Head,  105 
Wis.  431,  50  L.  R.  A.  324,  81  N.  W. 
673;  Bergeron  v.  Hobbs,  96  Wis.  641, 
65  Am.  St.  Eep.  85,  71  N.  W.  1056. 

Where  there  is  an  unsuccessful  at- 
tempt to  incorporate,  so  that  the  com- 
pany is  not  a  corporation,  it  is  "a 
partnership,  composed  not  merely  of 
the  directors,  but  of  all  the  subscribers 
to  the  articles  of  association,  who  had 
not  withdrawn."  Ooleman  v.  Cole- 
man, 78  Ind.  344,  quoted  with  approval 
in  O.  S.  Richardson  Fueling  Co.  v. 
Seymour,  235  111.  319,  85  N.  E.  496; 
Loverin  v.  McLaughlin,  161  111.  417, 
44  N.  E.  99. 

This  liability  attaches  to  all  who 
participate  in  the  enterprise,  even 
though  they  have  no  knowledge  of  the 
particular  contract  under  which  the 
indebtedness  arose,  and  did  not  join  in 
making  it.  Hall  Lithographing  Co.  v. 
Crist,  98  Kan.  723,  160  Pae.  198;  Cen- 
tral Nat.  Bank  of  Junction  City  v. 
Sheldon,  96  Kan.  492,  152  Pac.  765; 
Id.,  86  Kan.  460,  121  Pac.  340. 

"The  subscribers  for  the  stock  of 
a  proposed  corporation,  before  they 
are  incorporated,  are  partners  in  the 
business  which  they  have  in  hand." 
Mt.  Carmel  Tel.  Co.  v.  Mt.  Carmel  & 
F.  Tel.  Co.,  119  Ky.  461,  84  S.  Wl  515, 
quoted  in  Sanders  &  Walker  v.  Hem- 
don,  33  Ky.  L.  Rep.  669,  110  S.  W. 
862,  32  Ky.  L.  Rep.  1362,  108  S.  W. 
908. 

Where  an  attempted  corporation  is 
not  a,  corporation,  it  is  a  partnership 


of  individuals,  and  the  individuals  are 
liable  as  partners  for  its  debts.  Gun- 
derson  v.  Illinois  Trust  &  Savings 
Bank,  199  111.  422,  65  N.  E.  326,  afC'g 
100  111.  App.  461. 

Persons  who  become  associated  in 
an  enterprise  in  contemplation  of  the 
organization  of  a  corporation  to  take 
over  the  business  are  liable  as  part- 
ners on  contracts  made  in  carrying  on 
the  business  where  no  corporation  is 
ever  formed.  Hoffman  v.  Stewart, 
184  111.  App.  66. 

Where    steps    are    taken   to    incor- 
porate, but  the  incorporation  is  never 
completed,  tha  parties  interested  are 
liable  as  partners.     Liebold  v.  Green, 
'  69  111.  App.  527. 

See  Cross  &  Banta  Show  Printing 
Co.  V.  Marhoefer,  185  111.  App.  360, 
where  an  agreement  was  held  to  con- 
template an  advance  to  a  proposed 
corporation  and  not  to  be  a  stock  sub- 
scription agreement,  so  that  the  party 
making  it  was  not  liable  as  a  partner 
where  no  corporation  was  formed. 

47 Farmers'  State  Bank  v.  Kuehs, 
163  Mo.  App.  606,  147  S.  W.  862. 

"It  cannot  be  contended  that  any- 
one, who  participates  as  a  projector, 
in  the  organization  of  a  proposed  cor- 
poration can  be  held  individually 
liable  for  every  contract  which  any 
other  projector  sees  fit  to  make  in  the 
name  of  the  contemplated  corporation, 
although  such  contract  is  made  with- 
out the  authority,  sanction  or  knowl- 
edge of  the  party  thus  sought  to  be 
held  liable.  If  a  case  of  that  kind  is 
conceivable  at  all,  the  liability  could 
be  enforced  only  on  some  element  of 
estoppel."  Railroad  Gazette  v.> 
Wherry,  58  Mo.  App.  423. 

In  Railroad  Gazette  v.  Wherry,  58 
Mo.  App.  423,  the  projectors  of  a  pro- 
posed corporation  were  held  not  to  be 
personally  liable  on  a  contract  made 
for  its  benefit  by  one  of  their-  number 
as  president  of  the  corporation,  where 
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addition  to  an  abortive  attempt  to  incorporate,  there  must  "have 
been  an  attempt,  after  the  failure  to  incorporate,  to  conduct  the 
business  for  which  the  corporation  was  intended. "*»  "The  mere 
facts  that  an  abortive  attempt  to  incorporate  was  made  and  that  one 
of  the  incorporators  without  authority,  express  or  implied,  assumed 
the  right  to  act  -as  agent  of  the  corporation,  and  as  such  agent,  con- 
tracted debts  in  the  name  of  the  corporation,  of  themselves,  are  not 
sufficient  to  impose  a  liability  for  the  payment  of  such  debts  upon  the 
innocent  projectors. ' '  ^ 

The  liability,  when  it  exists,  is  "oi  the  same  nature  which  would 
be  imposed  if  the  original  plan  had  been  to  form  a  partnership. ' '  s" 
It  is  primary  and  contractual,"  and  is  not  dependent  upon  the  kaowl- 


it  did  not  appear  that  he  was  either 
elected  or  selected  as  their  agent,  or 
as  president  of  the  corporation,  by 
any  one,  or  that  they  ever  authorized 
him  to  make  the  contract. 

In  Rainwater  v.  Childress,  121  Ark. 
541,  182  S.  "W.  280,  it  was  proposed  to 
form  a  corpoi'ation  for  the  purpose  of 
establishing  and  operating  a  canning 
factory,  and  subscriptions  were  ob- 
tained for  that  purpose  but  nothing 
further  was  done  towards  incorporat- 
ing. It  was  held  that  those  of  the 
subscribers  who  subsequently  ac- 
tively engaged  in  the  establishment 
and  operation  of  the  factory,  with 
knowledge  that  no  attempt  had  been 
made  to  incorporate  it,  were  liable  as 
partners  for  debts  incurred  by  the 
factory,  but  that  other  subscribers, 
who  took  no  part  in  the  business 
transacted  by  the  cannery,  did  not 
sign  articles  of  association,  incorpora- 
tion or  partnership,  and  supposed  that 
the  cannery  had  been  organized  as  a 
corporation,  were  not  so  liable.  It 
was  further  held  that  one  of  the  sub- 
scribers who  participated  in  the  es- 
tablishment and  operation  of  the 
factory  was  not  liable  for  a  debt  in- 
curred by  the  others,  over  his  protest, 
in  planting  and  growing  tomatoes  to 
be  canned,  that  not  being  one  of  the 
original  purposes  of  the  business. 

MBreitzke  v.  Tucker,  129  Ark.  401, 
196  S,  "W.  462, 


The  rule  making  the  associates 
liable  as  partners  does  not  apply 
where  they  did  no  buisiness  and  in- 
curred no  liabilities  in  the  name  of 
the  proposed  corporation,  and  the  eon- 
tract  looking  to  the  formation  of  the 
corporation  was  abrogated  by  the 
parties  before  any  steps  were  taken 
towards  launching  the  contemplated 
enterprise.  Ellis  v.  Brand,  176  Mo. 
App.  383,  158  S.  W.  705. 

Prospective  incorporators  cannot  be 
held  liable  as  partners  for  a  tort  com- 
mitted by  one  of  their  number,  where, 
at  the  time  of  its  commission,  no 
business  had  been  conducted  by  the 
corporation  and  no  attempt  had  been 
made  to  exercise  any  corporate  func- 
tion, although  articles  of  incorpora- 
tion had  been  signed  under  an  agree- 
ment that  the  incorporation  was  not 
to  become  effective  until  a  future 
date.  Breitzke  v.  Tucker,  129  Ark. 
401,  196  S.  "W.  462. 

49 Farmers'  State  Bank  v.  Kuchs, 
163  Mo.  App.  606,  147  S.  W.  862. 

60  Wechselberg  v.  Flour  City  Nat. 
Bank,  64  Fed.  90,  26  L.  B.  A.  470, 
quoted  with  approval  in  Central  Nat. 
Bank  of  Junction  City  v.  Sheldon,  96 
Kan.  492,  152  Pac.  765;  Id.,  86  Kan. 
460,  121  Pac.  340. 

SI  Wechselberg  v.  Flour  City  Nat. 
Bank,  64  Fed.  90,  26  L,.  R.  A.  470; 
Worthington  v.  Griesser,  77  N.  Y. 
App.    Div.    203,   79  N.   Y.   Supp.   52, 
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edge  or  understanding  of  those  dealing  with  the  purported  corpora- 
tion, and  hence  it  is  not  necessary  that  persons  dealing  with  the  asso- 
ciation shall  know  that  a  certain  person  is  a  member  in  order  to  hold 
him  liable.^2  Nor  is  it  material  that  the  contract  on  which  the  asso- 
ciates are  sought  to  be  held  liable  was  executed  in  a  manner  which 
would  be  appropriate  to  a  corporate  body,^'  unless  the  person  dealing 
with  them  is  thereby  estopped  to  deny  the  existence  of  the  cor- 
poration.^* 

"The  general  rule  is  that  parties  who  associate  themselves  to- 
gether and  actively  engage  in  bXisiness  for  profit  under  any  name 
are  liable  as  partners  for  the  debts  they  incur  under  that  name."*' 
And  where  it  appears  that  parties  have  associated  and  knowingly  in- 
curred liabilities  under  a  given  name,  the  presumption  is  that  they 
come  within  the  general  rule,  and  are  liable  as  partners,  and  the 
burden  is  upon  them  to  show  the  contrary.^ 

§  4282.  Statutory  liability.  In  some  states,  as  we  have  seen,  there 
are  statutes  expressly  imposing  individual  liability  upon  the  officers 


See  also  Winfield  v.  Trultt,  71  Pla.  38, 
70  So.  775. 

62  Weohselberg  v.  Flour  City  Nat. 
Bank,  64  Fed.  90,  26  L.  E.  A.  470. 

Compare  dictum  in  Queen  City  Fur- 
niture &  Carpet  Co.  v.  Crawford,  127 
Mo.  356,  30  S.  W.  163. 

SSChaffe  V.  Ludeling,  27  lia.  Ann. 
607.  See  also  Owen  v.  Shepard,  59 
Fed.  746. 

"Obligors  are  bound  not  by  the 
style '  which  they  give  to  themselves, 
but  by  the  consequences  which  they 
incur  by  reason  of  their  acts.  It  •jaat- 
ters  not  what  they  choose  to  call 
themselves.  The  question  is,  how  do 
their  acts  bind  them?"  Chaffe  v. 
Ludeling,  27  La.  Ann.  607. 

84  As  to  whether  the  use  of  a  name 
importing  corporate  existence  operates 
as  an  estoppel,  see  §§336,  346,  supra. 

65Harrill  v.  Davis,  168  Fed.  187, 
192,  22  L.  B.  A.  (N.  S.)  1153,  rev'g 
7  Indian  T.  152,  15  Ann.  Cas.  1134, 
104  S.  W.  S73. 

BBHarrill  v.  Davis,  168  Fed.  187, 
192,  22  L.  E.  A.  (N.  S.)  1153,  rev'g 
7  Indian  T.  152,  15  Ann.  Cas.  1134, 
104  S.  W.  573. 


"Where  it  is  alleged  that  the  defend- 
ants are  partners,  the  burden  is  on 
them  to  plead  and  prove  the  existence 
of  a  corporation,  or  that  the  plaintiff 
is  estopped  to  deny  its  existence. 
Louisiana  Nat.  Bank  v.  Hendarson, 
116  La.  413,  40  So.  779. 

Where  persons  sued  as  partners  do- 
ing business  under  a  firm  name  allege 
that  they  are  a  corporation,  the  bur- 
den of  proving  that  fact  rests  upon 
them.     Owen  v.  Shepard,  59  Fed.  746. 

Where  the  plaintiffs  declare  against 
the  defendant  individually,  and  seek 
to  charge  him  as  a  partner,  it  is  in- 
cumbent on  them,  in  the  first  instance, 
to  show  a  partnership;  but  when  they 
have  introduced  evidence  which  prima 
facie  establishes  a  partnership,  or 
from  which  it  may  be  reasonably  in- 
ferred, the  burden  is  cast  on  defend- 
ant to  show  incorporation,  if  he  seeks 
to  avoid  individual  liability  on  the 
ground  that  the  company  is  a  corpora- 
tion. Clark  v.  Jones,  87  Ala.  474,  6 
So.  362. 
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and  directors,®''  or  tlie  members  or  stockholders®*  of  an  association 
which  assumes  to  act  as  a  corporation  without  incorporating  or  or- 
ganizing in  compliance  with  the  law. 


§4283.  Members  as  partners  inter  se.  In  some  of  the  states  in 
which  it  is  held  that  the  members  of  an  association  who  assume  to 
act  as  a  corporation  without  incorporation  are  liable  as  partners,  the 
courts  have  gone  further  and  have  held  them  to  be  in  the  position  of 
partners  inter  se,  both  for  the  purpose  of  determining  and  protecting 
their  rights  in  the  property  of  the  association,®^  and  for  the  purpose 
of  holding  them  liable  to  contribution  where  the  managing  mem- 
bers are  held  liable  for  more  than  their  proportion  of  the  indebted- 
ness of  the  association,^"  provided  they  are  not  estopped  to_  deny  the 


BTgee  §2623  et  seq.,  supra. 

SB  See  §4158,  supra. 

69  Illinois.  Flagg  v.  Stowe,  85  111. 
164. 

Indiana.  Coleman  v.  Coleman,  78 
Ind.  344. 

Louisiana.  Factors '  &  Traders '  Ins.' 
Co.  V.  New  Harbor  Protection  Co.,  37 
La.  Ann.  233;  African  M.  E.  Church 
V.    New    Orleans,    15    La.    Ann.    441. 

Maine.  Smith  v.  Sehoodoc  Pond 
Packing  Co.,  109  Me.  555,  84  Atl.  268. 

Michigan.  Doyle  v.  Mizner,  42 
Mich.  332,  3  N.  W.  968;  Whipple  v. 
Parker,  29  Mich.  369.  See  also  Fre- 
denburg  v.  Lyon  Lake  M.  E.  Church, 
37  Mich.  476. 

In  Smith  v.  Sehoodoc  Pond  Packing 
Co.,  109  Me.  565,  84  Atl.  268,  it  was 
held  that  since  the  members  of  a  de- 
fectively organized  corporation  were 
liable  to  creditors  as  partners,  and 
since  it  was  their  understanding  that 
they  were  to  share  equally  in  the 
profits  of  the  busin3ss  conducted  by 
the  purported  'corporation,  they  were 
entitled  tf  an  equal  division  of  the 
profit"-  on  the  cessation  of  such  busi- 
ness, and  that  a  receiver  would  be  ap- 
pointed to  make  the  distribution. 

In  Stowe  V.  Flagg,  72  111.  397,  it 
was  held  that  property  agreed  to  be 
put  into  a  proposed  corporation  as 
capital  stock  had  never  become  cor- 


porate property,  but  belonged  to  the 
incorporators  as  an  association  of  in- 
dividuals, so  that  one  of  them  was 
entitled  to  maintain  a  bill  against 
the  others  for  relief  in  respect  to  it. 

See  Lincoln  Park  Chapter  No.  177 
Eoyal  Arch  Masons  v.  Swatek,  204  El. 
228,  68  N.  E.  429,  where  a  bill  for 
an  accounting  was  dismissed  on  the 
ground  that  there  was  a  de  facto  cor- 
poration and  the  complainant  was  es- 
topped to  deny  its  existence. 

Compare  Bushnell  v.  Consolidated 
Ice  Mach.  Co.,  138  111.  6'7,  27  N.  e; 
596,  where,  however,  the  complainant 
was  held  to  be  estopped  to  deny  the 
existence  of  the  corporation. 

SOPlagg  V.  Stowe,  85  111.  164;  Bich- 
ardson  v.  Pitts,  71   Mo.   128. 

In  Sanders   &  Walker  v.  Herndon, 

32  Ky.  L.-  Eep.  1362,  10«  S.  W.  908, 

33  Ky.  L.  Rep.  669,  110  S.  W.  862, 
it  was  held  that  where  an  attempted 
incorporation  was  invalid  the  incor- 
porators were  liable  as  partners  and 
liable  to   contribute   as  such. 

See  also  Warring  v.  Arthur,  98  Ky. 
34,  17  Ky.  L.  Rep.  605,  32  S.  W.  221, 
where  the  petition  in  an  action  for 
contribution  by  a  member  of  a  defec- 
tively organized  corporation  was  held 
to  be  insufficient  without  deciding 
whether  such  an  action  would  lie. 
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existence  of  the  corporation.*^  The  better  opinion,  however,  is  that 
they  are  not  partners  inter  se  in  the  absence  of  a  partnership  agree- 
ment between  them,  for  there  is  not  the  same  reason  for  recognizing 
such  a  relation  as  between  themselves,  contrary  to  their  agreement, 
as  there  is  for  holding  them  liable  to  thp  persons  dealing  with  them.** 
"A  pairtnership  inter  se  can  only  be  created  by  a  direct  understand- 
ing and  agreement  between  the  parties."  **  And  "persons  cannot  be 
made  to  assume  the  relation  of  partners,  as  between  themselves,  when 
their  purpose  is  that  no  partnership  shall  exist. ' '  ** 

§4284.  Bights  of  associates  as  individuals.  A  contract  to  sell 
property  to  a  supposed  corporation  is  not  void  because  it  turns  out 
not  to  be  a  corporation,  since  its  members  will  take  as  partners  under 
such  circumstances.**  A  receiver  may  enforce  a  contract  made  by 
it.**    And  its  stockholders  have  an  equitable  interest  in  its  assets.*^ 

It  has  been  held  that  where,  because  of  a  failure  to  comply  with  the 
law,  there  is  not  even  a  corporation  de  facto,  and  the  members  of 


01  See  §  360,  supra. 

62  London  Assur..  Co.  v.  Drennen, 
116  U.  S.  461,  29  L.  Ed.  6S8;  Heald  v. 
Owen,  79  Iowa  23,  44  N.  W.  210; 
Ward  V.  Brigham,  127  Mass.  24;  Bol- 
ton V.  Prather,  35  Tex.  Civ.  App.  296, 
80  S.  W.  666. 

63  Bolton  V.  Prather,  35  Tex.  Civ. 
App.  295,  80  S.  W.  666. 

Hence  they  cannot  be  deemed  part- 
ners inter  se  where  they  did  not  in- 
tend to  become  such,  but,  on  the 
contrary,  it  was  the  distinct  under- 
standing that  no  such  relation  would 
be  created.  Bolton  v.  Prather,  35 
Tex.  Civ.  App.  295,  80  S.  W.  666. 

In  Lincoln  Park  Chapter  No.  177 
Eoyal  Areh  Masons  v.  Swatek,  204  111. 
228,  68  N.  B.  429,  and  Bushnell  v. 
Consolidated  Ice  Mach.  Co.,  138  111. 
67,  27  N".  E.  596,  it  is  said  that  there 
must  be  an  express  or  implied  agree- 
ment in  order  to  create  a  partnership 
as  between  the  parties.  In  both  of 
these  cases,  however,  there  were  de 
facto  corporations,  and  the  complain- 
ant was  held  to  be  estopped. 

64  London  Assur.  Co.  v.  Drennen, 
116  U.  S.  461,  29  L.  Ed.  688. 


66  Smith  V.  Texas  &  N.  O.  E.  Co. 
(Tex.),  108  S.  W.  819. 

66  Cunningham  v.  Cleveland,  98 
Fed.  657. 

67  Persons  who  subscribe  and  pay 
for  stock  in  an  illegal  corporation 
have  an  equitable  interest  in  land 
bought  by  it  and  conveyed  to  a  trus- 
tee for  its  benefit,  which  will  be  pro- 
tected by  a  court  of  equity  as  against 
creditors  of  the  trustee.  Walker  v. 
Taylor,  252  111.  424,  96  N.  E.  1055. 

Where  a  lease  was  assigned  to,  and 
a  building  was  erected  upon  the  leased 
land  by,  a  supposed  corporation  which 
had  no  legal  existence  because  it  was 
organized  for  an  unlawful  purpose,  it 
was  held  that  its  stockholders  who 
subscribed  and  paid  for  its  stock,  ac- 
quired an  equitable  interest  in  the 
property.  Johnson  v.  Northern  Trust 
Co.,  265  111.  263,  106  N.  E.  814. 

See  also  Imperial  Bldg.  Co.  v.  Chi- 
cago Open  Board  of  Trade,  238  111. 
100,  87  N.  E.  167;  State  v.  New  Or- 
leans Debenture  Redemption  Co.  of 
Louisiana,  107  La.  562,  32  Scr.  102, 
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the  association  are  therefore  liable  as  partners,  they  are  entitled  to  the 
advantages  accorded  to  a  partnership,  and  hence  can  sue  as  a  co- 
partnership on  a  contract  made  with  the  association.^'  And  it  has 
also  been  held  that  they  may  sue',  as  individuals  having  a  common 
interest  in  the  business,  for  a  libel  alleged  to  have  injuriously  af- 
fected it.«9 

The  sole  owner  of  a  bank  which  is  not  even  a  corporation  de  facto 
may  lawfully  dispose  of  its  assets  to  pay  or  secure  any  of  his  cred- 
itors.''" 

The  rights  of  promoters  of  corporations,''^  and  of  the  members  of 
a  partnership  on  its  incorporation,'''^  have  been  considered  in  previous 
chapters. 

68  Jones  V.  Aspen  Hardware  Co.,  21  VO  Longfellow  v.  Barnard,  58  Neb. 
Colo.  263,  29  L.  R.  A.  143,  52  Am.  St.  612,  76  Am.  St.  Eep.  117,  79  N.  W. 
Eep.  220,  40  Pac.  457.  255. 

69  National  Shutter  Bar  Co.  v.  G.  F.  71  See  Chap.  5,  supra. 
S.  Zimmerman  &  Co.,  110  Md.  313,  73  72  See  Chap.  12,  supra. 
All  .  19. 
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powers. 
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I.   GENERAL   CONSIDERATIONS 

§4285.  Introductory  statement.  In  the  United  States,  the  main 
power  of  legislative  bodies  to  control  or  regulate  corporations  is 
attributable  to  the  reservation,  in  the  contract  entered  into  between 
the  state  and  the  corporation  or  its  members,  by  which  such  contract, 
or  the  charter  of  the  corporation,  is  subject  to  amendment,  alteration 
or  repeal.  Theoretically,  the  legislative  body  which  creates  a  cor- 
poration has  absolute  control  over  it.  But  such  legislative  power, 
according  to  the  well-reoognized  principles  of  constitutional  law,  is 
subject  to  the  limitations  of  the  constitution.  And  it  was  recognized 
by  the  early  decisions  of  the  United  States  -Supreme  Court,  that 
since  the  charter  of  a  corporation  was  a  contract,  the  obligations  of 
such  contract  could  not  be  impaired  by  legislative  action  of  the  various 
states.  In  this  manner  the  absolute  power  of  legislative  bodies  .was 
curtailed  to  a  large  extent,  although  there  still  remained  the  power 
of  regulation  based  on  the  police  power,  which  according  to  other 
well-recognized  principles,  could  not  be  bartered  away. 

In  pursuance  of  the  decisions  of  the  United  States  Supreme  Court, 
nearly  all  of  the  various  states  have  by  statutes  or  constitutional  pro- 
visions stipulated  that  the  contracts  with  corporations  shall  be  sub- 
ject to  change.  And  corporations  existing  before  the  enactment  of 
such  legislation  have  been  brought  within  the  reserved  power  thus 
referred  to  by  the  acceptance  of  provisions  giving  the  state  such 
power.  Accordingly,  at  the  present  time,  the  existence  of  the  reserved 
power  of  alteration  is  so  general  as  to  be  well-nigh  universal. 

This  chapter,  after  a  brief  inquiry  into  the  meaning  of  the  terms 
used,  will  consider  the  legislative  power  of  amendment  and  repeal, 
the  effect  of  the  constitutional  limitation  against  impairing  the  ob- 
ligations of  contracts,  and  then  the  reserved  power  in  general,  its 
existence,  extent  and  effect,  together  with  allied  questions.  Also  since 
the  extension  of  corporate  charters  is  in  effect  an  amendment,  that 
subject  is  included. 

§4286.  Definitions.  By  an  amendment  to  a  charter  is  meant  a 
change,  either  by  additions  to  the  terms  of  the  charter  or  by  qualifica- 
tions of  the  same,^  and  usually  a  change  for  the  better.^    To  destroy 

1  Greenwood  v.  Freight  Co.,  105  TJ.  An   amendment   to   a   charter  is  a 

S.  13,  26  L.  Ed.  961.  legislative  act.     Casper  v.  Kalt-Zim- 

Any  material  change  in  the  funda-  mers  Mfg.  Co.,  159  Wis.  517,  150  N. 

mental   law   of   a    corporation   is    an  "W.  1101,  149  N.  W.  754. 

amendment.     Gasper  v.  Kalt-Zimmers  2  Little  v.  State,  137  Ala.  659,  35 

Mfg.   Co.,   159   Wis.   517,  150   N.   W.  So.  136;  Lord  v.  Equitable  Life  Assur. 

1101,  149  N,  W.  754,  Society,  109  N.  /.  App.  Div.  252,  96 
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is  not  to  amend,  as  a  thing  amended  survives.'  And,  in  legal  phrase- 
ology, amendment  is  not  generally  synonymous  with  repeal,  though 
an  amendment  of  a  whole  may  often  be  accomplished  by  a  repeal  of 
parts  thereof.* 

An  "alteration"  of  a  corporate  charter  is  to  be  distinguished  from 
an  "amendment"*  and  also  from  a  repeal.®  An  alteration  involves 
a  change  or  modification  in  some  respect,  may  be  a  complete  change 
and  need  not  be  a  change  for  the  better.  An  amendment  is  of  neces- 
sity an  alteration,  but  an  alteration  may  not  be  an  amendment.'  In 
this  connection  it  may  be  mentioned  that  an  alteration  or  rearrange- 
ment of  the  boundaries  of  a  municipality  has  been  held  not  to  be  an 
amendment  of  the  charter  of  such  municipality.* 

The  distinction  heretofore  noted  between  the  franchise  to  be  a  cor- 
poration and  that  to  operate  its  plant  should  be  borne  in  mind.  As 
has  been  seen,  the  charter  of  a  corporation  is  the  law  which  gives  the 
corporation  existence  as  such,  and  a  special  franchise  is.  a  right  granted 
by  the  public,  to  use  public  property  for  a  public  use,  but  with  private 
profit.' 

§  4287.  Power  of  legislature  to  amend  or  repeal  in  general.    The 

power  of  the  state  legislatures  to  amend  or  repeal  corporate  charters 


N.  T.  Supp.  10,  afe'g  47  N.  Y.  Misc. 
187,  94  N.  Y.  Supp.  65. 

SEnsley  v.  Simpson,  166  Ala.  366, 
52  So.  61. 

"Amend"  has  been  said  to  involve 
"the  conception  of  something  left  to 
amend,  as  a  stock  or  stem  on  which  to 
-graft  an  improvement.  In  this  view 
of  it,  to  strike  out  a  thing  and  thus 
obliterate  it,  does  not  accord  with  the 
idea  of  improving  the  thing  itself  by 
amendment."  St.  Louis  v.  Kellman, 
235  Mo.  687,  139  S.  W.  443.  In  this 
case  the  court  further  quoted  Locke, 
J.,  in  Brake  v.  Callison,  122  Fed.  722, 
to  the  effect  that  "A  proposition  may- 
be amended  by  an  alteration*  which 
entirely  defeats  the  purpose  of  the 
[original]  mover,  or  it  may  be  turned 
into  a  motion  of  a  different  kind. ' ' 

4  Little  V.  State,  137  Ala.  659,  35 
So.  134. 

6  Lord  V.  Equitable  Life  Assur.  So- 
ciety,  109   N.   Y.   App.   Div.   252,  96 


N.  Y.  Supp.  10,  aff'g  47  N.  Y.  Misc. 
187,  94  N.  Y.  Supp.  65. 

6  People  V.  Calder,  153  Mich.  724, 
126  Am.  St.  Eep.  550,  117  N.  W.  314. 

7  Lord  V.  Equitable  Life  Assur. 
Society,  109  N.  Y.  App.  Div.  252,  96 
N.  Y.  Supp.  10,  aff'g  47  N.  Y.  Misc. 
187,  94  N".  Y.  Supp.  65. 

SEnsley  v.  Simpson,  166  Ala.  366, 
52  So.   61. 

Const.  §  104  denies  to  the  legisla- 
ture the  right  to  pass  any  local  or 
special  law  amending  or  extending  the 
charter  of  ajiy  private  or  municipal 
corporation,  but  in  subdivision  18  of 
that  section  it  is  provided  that  this 
should  not  prohibit  the  legislature 
from  altering  or  rearranging  the 
boundaries  of  cities,  towns  and  vil- 
lages. Ensley  v.  Simpson,  166  Ala. 
366,  52  So.  61. 

9  See  §§  1148,  1152  and  1156  et  seq. 
See  also  Calder  v.  Michigan,  218  TJ. 
S.  591,  54  L.  Ed.  1163. 
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is  limited  not  only  by  the  state  constitutions  but  by  the  provisions 
of  the  Constitution  of  the  United  States,  and  no  valid  act  can  be 
passed  in  violation  of  either.  But  within  these  limitations,  legisla- 
tures have  absolute  power  and  control  over  the  corporations  which 
they  create,  and  the  corporate  charters  are  subject  to  amendment  or 
repeal  at  the  discretion  of  the  legislative  body  and  without  the  consent 
of  the  corporation  or  its  members.  The  power  of  the  American  legis- 
latures in  this  regard  is  similar  to  that  of  the  British  Parliament, 
save  that  in  England  there  is  no  written  constitution  limiting  the 
powers  of  Parliament, '  and  in  consequence  that  body  has  absolute 
power  in  the  matter.^"  As  a  consequence  of  the  far-reaching  effect 
of  these  constitutional  limitations  upon  the  legislative  power,  espe- 
cially the  clause  prohibiting  the  impairment  of  the  obligations  of  con- 
tracts, a  reservation  of  the  power  to  amend  or  repeal  as  made  neces- 
sary. 

In  the  absence  of  such  a  reservation  of  power  the  legislature  may 
alter,  amend  or  repeal  charters  with  the  consent  of  all  the  members 
of  the  corporation,  and  in  some  cases  with  the  consent  of  a  majority ,^^ 
provided  there  is  no  constitutional  prohibition  in  the  way.^^ 


10  See  the  arguments  and  opinions 
in  Dartmouth  College  v.  Woodward,  1 
N.  H.  Ill,  rev'd  4  Wheat.  (U.  S.)  518, 
4  L.  Ed.  629.  , 

"It  has  never  been  questioned,  so 
far  as  I  know,  that  the  American 
legislatures  have  the  same  unlimited 
power  in  regard  to  legislation  which 
resides  in  the  British  parliament,  ex- 
cept where  they  are  restrained  by 
written  constitutions.  That  must  be 
conceded,  I  think,  to  be  a  funda- 
mental principle  in  the  political  or- 
ganizations of  the  American  states. 
We  cannot  well  comprehend  how,  upon 
principle,  it  should  be  otherwise.  The 
people  must,  of  course,  possess  all 
legislative  power  originally.  They 
have  committed  this  in  the  most  gen- 
eral and  unlimited  manner  to  the  sev- 
eral state  legislatures,  saving  only 
such  restrictions  as  are  imposed  by 
the  Constitution  of  the  United  States, 
or  of  the  particular  state  in  ques- 
tion." Per  Chief  Justice  Redfield,  in 
Thorpe  v.  Eutland  &  B.  E.  Co.,  27  Vt. 
140,  62  Am.  Dec.  625. 


11  Louisville  &  N.  E.  Co.  v.  State, 
154  Ala.  156,  45  So.  296;  State  v. 
Montgomery  Light  Co.,  102  Ala.  594, 
15  So.  347;  Farmers'  &  Mechanics' 
Bank  of  Shelbyville  v.  Jarvis,  1  T.  B. 
Mon.  (Ky.)  4;  State  v.  Baltimore  & 
0.  E.  Co.,  127  Md.  434,  96  Atl.  636; 
Phinney  v.  Sheppard  &  Enoch  Pratt 
Hospital,  88  Md.  633,  42  Atl.  58;  Jack- 
son V.  Walsh,  75  Md.  304,  23  Atl.  778; 
University  of  Maryland  v.  Williams, 
9  Gill  &  J.  (Md.)  365,  416,  31  Am. 
Dee.  72;  Ehrenzeller  v.  Union  Carnal 
Co.,  1  Eawle  (Pa.)  181. 

Charters  granted  prior  to  the  Con- 
stitution of  1851,  which  in  their  na- 
ture amounted  to  contracts  between 
the  state  and  the  corporation,  are 
valid  and  unamendable  except  by  the 
eonsen"t  of  both  parties.  State  v. 
Baltimore  &  Q.  E.  Co.,  127  Md.  43:i,  96 
Atl.  636. 

•12  A  constitutional  provision  pro- 
hibiting the  creation  of  corporations 
of  a  certain  class,  and  providing  that 
those  already  in  existence  shall  con- 
tinue, does  not  prevent  the  legislaturg 
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§  4288.  Powers  of  Congress.  A  private  corporation  created  by 
Congress  for  public  purposes,  as  a  railroad  company,  for  example,  is 
subject  to  control  by  Congress  so  far  as  its  business  affects  the  public 
interests.^^ 

A  corporation  created  by  or  under  an  act  of  Congress,  since  it 
is  a  creature  of  the  federal  government,  is  not  subject  to  control  by 
the  state  legislatures,  except  in  so  far  as  Congress  has  subjected  them 
to  state  control.^* 

Congress  has  the  power  to  alter,  amend  or  repeal  laws  passed  by 
a  territorial  legislature,  including  laws  creating  or  authorizing  the 
formation  of  corporations.  "Territorial  governments  occupy  towards 
Congress  something  of  the  same  relation  as  municipalities — such  as 
city  governments — ^fiU  towards  the  state  legislatures.  A  state  legis- 
lature can  repeal  the  charter  of  a  municipal  government,  and  the 
ordinances  passed  under  it ;  so  Congress  can  repeal  the  organic  act  of 
a  territory  and  all  territorial  enactments,  in  pursuance  of  the  organic 
act.  Congress  is  the-  sovereign  power  to  legislate  for  tbe  territories, 
and  all  charters  from  territorial  legislatures  must  be  held  to  have 
been  accepted  with  the  knowledge  that  Congress  possessed  the  author- 
ity to  change  or  repeal  the  law  creating  them."  ^^ 

An  act  of  Congress  prohibiting  the  granting  of  "especial  privi- 
leges" to  corporations  has  been  held  not  to  prevent  the  granting  of 
exemption  from  taxation  to  an  educational  institution,  by  a  terri- 
torial legislature.  It  was  held  that  the  quoted  words  did  not  refer  to 
grants  of  the  character  involved,  and  the  congressional  act  was  in- 

from  authorizing  such   a  corporation  business.     Covington  v.  Covington  & 

to  increase  its  capital  stoci,.     People  C.  Bridge  Co.,  10  Bush  (Ky.)  69. 

V.  Marshall,  6  111.  672.  .  13  Union    Pac.    E.     Go.    v.'   United 

An  act  amending  the  charter  of  a  States,   99  U.  S.   700,  25  L.  Ed.  496. 

railroad  company,  granted  by  a  spe-  See  also  Chicago,  B.  &  Q.  Ey.  Co.  v. 

eial  act,  by  authorizing  it  to  extend  Iowa,  94  U.  S.  155,  24  L,  Ed.  94. 

its  road  and  changing  its  name,  does  14 Farmers'      &     Mechanics'     Nat. 

not  violate  a  constitutional  provision  Bank  v.  Bearing,  91  U.  S.  29,  23  L. 

that  no  act  shall  be  passed  renewing  Ed.  196;  Union  Pac.  E.  Co.  v.  Penis- 

.or   extending  a  spfecial  act   of  incor-  ton,   18   Wall.    (U.   S.)    5,   21   L.   Ed. 

poration.    Attorney  General  v.  Joy,  55  787;    First    Nat.   Bank   of   Louisville 

Mich.  94  20  N.  W.  806.  v.     Commonwealth     of     Kentucky,    9 

■     An  act  amending  the  charter  of  a  Wall.  (U.  S.)  353,  19  L.  Ed.  701;  Mc- 

corporation,  passed  by  the  legislature  Culloch   v.    Maryland,   4    Wheat.    (U. 

of   the    state    which    created   it,    and  S.)  316,  4  L.  Ed.  579;  State  v.  Curtis, 

which  is  valid  in  that  state,  cannot  35  Conn.  374,  95  Am.  Dec.  263. 

be    attacked    in    such    state    on    the  IS  United  States  v.  Church  of  Jesus 

ground  that  it  violates  the  constitu-  Christ  of  Latter  Day  Saints,  5  Utah 

tion   of   another    state   in   which   the  361. 
corporation  has  been  authorized  to  do 
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tended  to  prevent  the  grant  of  franchises  and  rights  such  as  the 
building  of  public  highways,  toll  roads,  ferry  and  bridge  franchises, 
ete.i« 

n.    CONSTrrUTIONAL    LIMITATIONS    ON    AMENDMENT    OE    REPEAL 

§  4289.  On  powers  of  Congress.  The  prohibition  of  the  Federal 
Constitution  against  laws  impairing  the  obligations  of  contracts  does 
not  apply  to  the  United  States,^''  but  other  constitutional  provi- 
sions, such  as  the  prohibition  against  depriving  persons  of  their  prop- 
erty without  due  process  of  law,  do  apply  to  the  federal  government. 
And  a  charter  granted  by  Congress  is  as  much  a  contract  as  a  charter 
granted  by  a  state.  As  it  was  said  in  one  case,  "the  United  States  are 
as  much  bound  by  their  contract  as  are  individuals.  If  they  repudiate 
their  obligations,  it  is  as  much  repudiation,  with  all  the  wrong  and 
reproach  that  term  implies,  as  it  would  be  if  the  repudiator  had  been 
a  state  or  a  municipality  or  a  citizen. ' '  ^* 

In  creating  corporations,  Congress  has  expressly  reserved  the  power 
to  alter,  amend  or  repeal  their  charters,  and  under  such  a  reservation 
of  power  the  same  principles  apply  as  in  the  ease  of  a  similar  reserva- 
tion by  a  state  of  power  over  corporations  created  by  it.^' 

§  4290.  Charter  of  corporation  as  contract.  The  Constitution  of 
the  United  States  declares  that  no  state  shall  pass  any  "law  im- 
pairing the  obligation  of  contracts. "  ^°  As  early  as  1806,  the  Supreme 
Court  of  Massachusetts  made  the  declaration  that  "the  rights  legally 
vested  in  this,  or  in  any  corporation,  cannot  be  controlled  or  de- 
stroyed by  any  subsequent  statute,  unless  a  power  for  that  purpose  be 
reserved  to  the  legislature  in  the  act  ef  incorporation. ' '  ^^  The  lead- 
ing case  on  this  point,  known  as  the  "Dartmouth  College  Case," 
was  decided  by  the  Supreme  Court  of  the  United  States  in  1819.  The 
ease  was  as  follows :  In  1769  the  King  of  England  granted  a  charter 
incorporating  "The  Trustees  of  Dartmouth  College,"  for  the  purpose 

IfiWliitman    College    v.    Berryman,  19TJnion.    Pae.    R.    Oo.    v.    United 

156  Fed.  112.  States    (Sinking  Fund   Cases),  99  U. 

17  Union    Pae.    E.    Co.    v.    United  S.  700,  25  L.  Ed.  496. 
States  (Sinking  Fund  Oases),  99  U.  S.  20  U.  S.  Const,  art.  I,  §10. 

718,  25  L.  Ed.  496;  District  of  Colum-  21  "Wales    v.    Stetson,   2   Mass.   143, 

bia  V.   Capital  Traction  Co.,  41  App.  3  Am.  Dee.  39.     See  also  Greenwood 

Cas.   (D.  C.)   115.  V.  Union  Freight  E.  Co.,  105  U.  S.  13, 

18  Per     Chief     Justice     Waite,     in  26  L.  Ed.  961. 
Union  Pao.   E.   Co.   v.  United   States 

(Sinking  Fund  Cases),  99  U.  S.  700, 
25  L.  Ed.  496. 
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of  maintaining  a  college  founded  and  endowed  by  private  individuals, 
ana  intrusting  its  management  and  control,  to  certain  individuals 
as  the  first  trustees,  and  to  their  successors  to  be  chosen  by  them.  The 
corporation  as  thus  constituted  was,  by  the  terms  of  the  charter,  to 
exist  "from  henceforth  and  forever,"  and  was  given  the  capacity 
to  have  "perpetual  succession  and  continuance  forever."  After- 
wards, in  1816,  the  legislature  of  New  Hampshire  passed  acts  mate- 
rially amending  this  charter,^^  and  the  corporation,  in  an  action  of 
trover  against  an  officer  appointed  under  the  acts,  attacked  them  .as 
void  under  the  constitutional  provision  above  quoted.  The  state 
court  upheld  the  acts  on  the  ground  that  the  corporation  was  a  pub- 
lic institution,  subject  to  the  control  of  the  legislature,  and  that  the 
charter  was  not  a  contract,  within  the  meaning  of  the  constitution, 
and  gave  judgment  for  the  defendant.  On  writ  of  error,  the  case 
was  argued  before  the  Supreme  Court  of  the  United  States  by  most 
eminent  counsel,  including*  Daniel  Webster  for  the  plaintiffs  in 
error,  and  William  Wirt  for  the  defendant  in  error,  and  was  re- 
versed, opinions  for  reversal  being  delivered  by  Chief  Justice  Marshall 
and  Justices  Story  and  Washington.^*  The  court  held  that  the  cor- 
poration was  not  public,  but  private,  being  founded  and  endowed  by 
private  means ;  that  the-  charter*  was  a  contract,  within  the  meaning 
of  the  Constitution ;  and  that  the  acts  of  the  New  Hampshire  legis- 
lature impaired  it,  and  were  void.^ 

Some  doubt  has  been  expressed  as  to  the  soundness  of  this  decision, 
but  it  has  been  adhered  to  by  the  Supreme  Court  of  the  United 
States  in  the  later  cases,^^  and  has*  been  necessarily,  and  generally 
approvingly,  followed  by  the  state  courts.^^     In  a  decision  in  the 

22  As  to  the  extent  of  the  change,  516;   Greenwood  v.  Union  Freight  E. 

see   §4293,  infra.  Co.,  105  U.  S.  13,  26  L.  Ed.  961;  Vin- 

.  23  Justices  Johnson  and  Livingston  cennes  University  v.  Indiana,  14  How. 

concurred,    and    Justice    Duvall    dis-  (U.   S.)    268,    14   L.   Ed.    416;    In    re 

sented.  Western  Bank  &  Trust  Co.,  163  Fed. 

24  Dartmouth  CoUege  v.  Woodward,  713,  and  many  other  oases  more  spe- 
1  N.  H.  Ill,  rev'd  4  Wheat.  (U.  S.)  cifioally  cited  in  notes  following. 

518,  4  L.  Ed.  629.  26Ala'baina.     Avondale  Land  Co.  v. 

25  Pearsall    v.    Great    Northern    R.      Shook,  170  Ala.  379,  54  So.  268. 

Co.,  161   U.   S.   646,   40   L.   Ed.   838;  Arkansas.     Arkansas   Stave  Co.  v. 

Wilmington  &  W.  B.  Co.  v.  Alsbrook,  State,  94  Ark.  27,  27  L.  R.  A.  (N;  S.) 

146  U.   S.  279,  36  L.  Ed.  972;   New  255,  140  Am.  St.  Eep.  103,  125  S.  W. 

Orleans  Water  Works  Go.  v.  iRivers,  1001. 

115  U.  S.   674,   29  L.  Ed.  525;   New  Connecticut.    Derby  Turnpike  Co.  v. 

Orleans   Gas   Light   Co.   v.   Louisiana  Parks,  10  Conn.  522,  27  Am.  Dec.  700. 

Light  &  Heat  Producing  &  Manufac-  Illinois.      Venner    v.    Chicago    City 

turing  Co.,  115  U.  S.  650,  29  L.  Ed.  Ry.  Co.,  246  HI.  170,  138  Am.  St.  Eep. 
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Supreme  Court  of  the  United  States  it  was  said:  "Private  •charters, 
or  such  as  are  granted  for  the  private  benefit  of  the  eorporators,  are 
held  to  be  contracts  because  they  are  based  for  their  consideration  on 
the  liabilities  and  duties  which  the  corporators  assume  by  accepting 
the  terms  therein  specified,  and  the  grant  of  the  franchise  on  that 
account  can  no  more  be  resumed  by  the  legislature  or  its  benefits 
diminished  or  impaired  without  the  assent  of  the  corporators  than 
any  other  grant  of  property  or  legal  estate,  unless  the  right  to  do 
so  is  reserved  in  the  act  of  incorporation  or  in  some  general  law  of 
the 'state  was  in  operation  at  the  time  the  charter  was  granted."^'' 


229,  20  Ann.  Gas.  607,  92  N.  E.  643, 
rev'g  152  111.  App.  398;  Union  Mut. 
Life  Ins.  Co.  v.  Frear  Stone  Mfg.  Co., 
97  111.  537,  37  Am.  Eep.  129;  BrufEett 
V.  Great  "Western  K.  Co.  of  1859,  25 
111.  353. 

ludiana.  Downing  v.  Indiana  State 
Board  of  Agrifulture,  129  Ind.  443,  12 
L.  E.  A.  664,  28  N.  B.  123,  614. 

Kentucky.  Louisville  v.  University 
140  Ky.  400,  131  S.  W.  195;  Louis- 
ville V.  University  of  Louisville,  15 
B.  Mon.  642. 

Maryland.  State  v.  Baltimore  & 
O.  E.  Co.,  127  Md.  434,  96  Atl.  636; 
Pennsylvania  E.  Co.  v.  Baltimore  & 
O.  E.  Co.,  60  Md.  263. 

Massachusetts.  Central  Bridge  Cor- 
poration V.  Lowell,  15  Gray  106;  Bos- 
ton &  L.  E.  Corporation  v.  Salem  & 
L.  E.  Co.,  2  Gray  1. 

Michigan.    Detroit  v.  Detroit  &  H. 
Plank-Eoad   Co.,  43   Mich.   140,   5  N. 
"W.  275;  Flint  &  F.  Plank  Eoad  Co. 
v.  Woodhull,  25  Mich.  99,  12  Am.  Eep.  ■ 
233. 

Missouri.  Sloan  v.  Pacific  E.  Co., 
61  Mo.  24,  21  Am.  Eep.  397. 

New  Hampshire.  Ashuelot  E.  Co.  v. 
Elliot,  58  N.  H.  451,  52  N.  H.  387. 

New  Jersey.  ZabViskie  v.  Hacken- 
saek  &  N.  T.  E.  Co.,  18  N.  J.  Eq.  178, 
90  Am.  Dec.  617. 

New  Tork.  Boswell  v.  Security 
Mut.  Life  Ins.  Co.,  193  N.  Y.  465,  19 
L.  E.  A.  (N.  S.)  946,  86  N.  E.  532; 
Skaneateles  "Water  "Works  Co.  v.  "Vil- 
lage of  Skaneateles,  161  N.  Y.  154, 
46  L.  E.  A.  687,  55  N.  E.  562;  Burke 


V.  Rectors,  Church  "Wardens  &  "Vestry- 
men of  Trinity  Church,  63  Misc.  43, 
117  N.  Y.  Supp.  255,  aff'd  132  App. 
Div.  930,  117  N.  Y.  Supp.  1130;  Peo- 
ple V.  Manhattan  Co.,  9  "Wend.  351. 

North  Carollua.  "Wilmington  &  "W. 
E.  Co.  V.  Alsbrook,  110  N.  C.  137, 
14  S.  E.  652,  aff'd  146  U.  S.  279,  36 
L.  Ed.  972. 

Pennsylvania.  Com.  v.  Erie  &  "W. 
Transp.  Co.,  107  Pa.  St.  112;  Com.  v. 
Pennsylvania  Canal  Co.,  66  Pa.  St.  41, 
5  Am.  Eep.  329. 

South  Carolina.  New  York  Life 
Ins.  Co.  V.  Bradley,  83  S.  C.  418,  65 
S.  E.  433. 

Vermont.  Lawrence  v.  Eutlahd  E. 
Co.,  80  Vt.  370,  15  L.  E.  A.  (N.  S.) 
350,  13  Ann.  Cas.  475,   67  Atl.  1091. 

Virginia.  Bank  of  Old  Dominion  v. 
McVeigh,  20  Gratt.  457. 

Wisconsin.  State  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  128  "Wis.  449,  108  N,  "W. 
594. 

Corporations  are  entitled  to  the' 
same  protection  as  individuals  under 
this  contract  clause  of  the  constitu- 
tion. Shreveport  Traction  Co.  v. 
Shreveport,  122  La.  1,  129  Am.  St. 
Rep.  345,  47  So.  40. 

The  same  rule  of  fair  dealing  which 
is  enforced  between  individuals  must 
be  applicable  where  the  parties  are 
the  state  and  a  corporation  having 
contractual  relations  with  the  state. 
State  V.  Baltimore  &  0.  R.  Co.,  127 
Md.  434,  96  Atl.  636. 

27  Pennsylvania  College  Cases,  13 
"Wall.  (U.  S.)  190,  20  L.  Ed.  550. 
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While,  generally  speaking,  a  charter  of  a  corporation  stands  on  a 
somewhat  different  footing  from  contracts  between  private  parties,** 
a  legislative  enactment  in  the  ordinary  form  of  a  statute  may  con- 
tain provisions  which  when  accepted  as  the  basis  of  action  by  individ- 
uals or  corporations  become  contracts  between  them  and  the  state 
within  the  protection  of  the  Federal  Constitution.*^  And  when  the 
legislature  of  a  state  grants  to  a  private  corporation  a  charter  which 
is  accepted  in  accordance  with  its  terms  by  the  persons  to  whom  it 
is  granted,  the  charter  involves  a  contract  between  the  state  and  the 
corporation,  and,  in  a  sense,  between  the  state  ?ind  the  corporators.^" 


In  applying  the  coastitutional  pro- 
vision above  referred  to,  it  must  be 
borne  in  mind  that  a  charter  does  not 
take  effect  and  create  a  corporation 
until  it  has  been  accepted,  and  the 
acceptance  must  be  in  accordance  with 
its  terms,  and  by  the  persons  to  whom 
it  is  granted  or  offered.  Before  such 
acceptance,  there  is  no  contract,  but  a 
mere  offer  of  a  charter,  and  this  offer, 
so  long  as  it  has  not  been  changed 
by  the  legislature,  may  be  revoked  or 
changed  by  the  legislation.  See  §  239 
et  seq.,  supra. 

Charters  granted  with  or  without 
the  reserved  power  of  repeal  and 
never  accepted  or  complied  with  are 
subject  to  repeal  or  ouster  by  quo 
warranto.  State  v.  Bancroft,  148  Wis. 
124,  38  L.  E.  A.  (N.  S.)  526,  134  N. 
W.  330. 

28  Casper  v.  Kalt-Zimmers  Mfg.  Co., 
159  Wis.  517,  150  N.  W.  1101,  149  N. 
W.  754.' 

29  State  v.  Baltimore  &  O.  E.  Co., 
127  Md.  434,  96  Atl.  636. 

30  Arkansas.  Arkansas  Stave  Co.  v. 
State,  94  Ark.  27,  27  L.  E.  A.  (N.  S.) 
255,  140  Am.  St.  Rep.  103,  125  S.  W. 
1001. 

Connecticut.  Town  of  Southington 
V.  Southington  Water  Co.,  80  Conn. 
646,  13  Ann.  Oas.  411,  69  Atl.  1023. 

Tllinois.  Venner  v.  Chicago  City 
By.  Co.,  246  HI.  170,  138  Am.  St.  Eep. 
229,  20.  Ann.  Cas.  607,  92  N.  E.  643, 
rev'g    152   111.   App.    39«;    People    v. 


Illinois  Cent.  E.  Co.,  235  111.  374,  18 
L.  E.  A.  (N.  S.)  915,  85  N.  B.  606. 

Kentucky.  German  Ins.  Co.  v. 
Com.,  141  Ky.  606,  133  S.  W.  793; 
Louisville  v.  Vreeland,  140  Ky.  400, 
131  S.  W.  195. 

Montana.  Somerville  v.  St.  Louis 
Mining  &  Milling  Co.,  46  Mont.  268, 
L.  E.  A.  1915  B  811,  127  Pac.  464. 

The  charter  of  a  corporation  is  a 
contract  between  the  state  and  the 
,  corporation,  between  the  corporation 
and  the  stockholders,  and  between  the 
stockholders  and  the  state.  Larabee 
v.  Dolley,  175  Fed.  365;  Avondale 
Land  .Co.  v.  Shook,  170  Ala.  379,  51- 
So.  268;  Garey  v.  St.  Joe  Min.  Co., 
32  Utah  497,  12  L.  E.  A.  (N.  S.)  554, 
91  Pac.  369.  So  the  charter  of  the 
Baltimore  &  Ohio  Eailroad  Company, 
granted  in  1826,  constitutes  a  contract 
between  the  railroad  company  and  the 
state.  State  v.  Baltimore  &  O.  E.  Co., 
127  Md.  434,  96  Atl.  636.  And  the 
Arkansas  Act  of  December  20,  1860 
(L.  1860,  p.  54),  §  3,  exempting  prop- 
erty of  a  corporation  from  all  taxa- 
tion, is  a  contract  between  the  cor- 
poration and  the  state,  and  each  is 
entitled  to  benefit  of  all  the  stipula- 
tions contained  therein.  Board  of  Im- 
provement Paving  Dist.  No.  5  of  Ft. 
Smith  v.  Sisters  of  Mercy,  86  Ark. 
109,  15  Ann.  Cas.  347,  109  S.  W.  1165. 

A  charter  is  a  contract  not  only 
between  the  state  and  the  corporation, 
but  between  the  state  and  the  stock- 
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§  4291.  Contract  rights  of  corporations  under  general  laws.  Gen- 
eral laws  under  whicli  a  corporation  is  formed  constitute  its  charter , ^i- 
and  when  a  corporation  is  formed  under  general  laws  a  contract 
exists  within  the  meaning  of  the  Constitution  the  same  as  if  the 
charter  had  been  conferred  by  a  special  act  of  incorporation.^® 

§  4292.  Charter  as  contract  of  public  or  municipal  corporation.   A 

public  or  municipal  corporation  is  created  merely  as  an  instrument 
of  government,  without  the  consent  of  the  members  who  compose  it, 
and  the  doctrine  that  the  charter  of  a  corporation  is  a  contract, 
within  the  meaning  of  the  constitutional  prohibition  against  laws 
impairing  the  obligation  of  contracts,  does  not  apply  to  such  corpo- 
rations.'* The  power  to  alter,  amend  or  repeal  the  charters  of  such 
corporations  must  necessarily  exist  without  limitation  in  the  sover- 
eign, since  otherwise  there  would  be  numerous  petty  governments 
existing  within  the  state,  forming  a  part  of  it,  but  independent  of 
the  control  of  the  sovereign  power.**  Quasi  public  corporations, 
such  as  railroad,  canal,  bridge,  turnpike,  water  and  gas  companies 
and  the  like  which  are  really  private  corporations  are,  however, 
within  the  protection  of  the  constitutional  provision  referred  to,'^ 


holders,  the  corporation  and  the  stock- 
holders, and  between  the  stockholders 
themselves.  Somerville  v.  St.  Louis 
Mining  &  Milling  Co.,  46  Mont.  268, 
L.  E.  A.  1915  B  811,  127  Pae.  ^64; 
Winfree  v.  Riverside  Cotton  Mills,  113 
Va.  717,  75  S.  E.  309.  The  original 
charter  is,  in  some  of  its  aspects,  a 
contract  between  the  stockholders 
inter  sese.  Colgate  v.  United  States 
Leather  Co.,  73  N.  J".  Eq.  72,  67  Atl. 
657. 

The  Trinity  Church  corporation, 
which  received  its  charter  from  the 
British  Crown  in  1697,  is  unaffected 
by  the  provisions  of  the  Religious 
Corporations  Law,  so  far  as  they  are 
inconsistent  with  or  in  derogation  of 
the  rights  and  privileges  under  its 
charter.  Burke  v.  Rector,  Church 
Wardens  &  Vestrymen  of  Trinity 
Church,  63  N.  T.  Misc.  43,  117  N.  Y. 
Supp.  255,  aff'd  132  N.  T.  App.  Div. 
930,  117  N.  Y.  Supp.  1130. 

31  Ozan  Lumber  Co.  v.  Biddie,  87 
Ark,  587,  113  8.  W.  796. 


'  38  Abbott  V.  Johnstown,  G.  &  K. 
Horse  R.  Co.,  80  N.  Y.  27,  36  Am. 
Rep.  572. 

S3  The  charter  of  a  drainage  dis- 
trict, as  a  public  corporation,  does  not 
constitute  a  contract  with  its  members 
that  the  laws  it  was  created  to  ad- 
minister would  not  be  changed. 
Houck  V.  Little  River  Drain.  Dist., 
239  U.  S.  254,  60  L.  Ed.  266.  In  such 
a  case  the  state  is  still  at  liberty, 
as  to  them  and  the  corporation,  to 
continue  its  efforts  to  improve  its 
methods  of  taxation  with  respect  to 
these  subjects.  Houck  v.  Little  River 
Drain.  Dist.,  248  Mo.  373,  154  S.  W. 
739. 

34Ensley  v.  Simpson,  166  Ala.  366, 
52  So.   61. 

35  United  States.  Crreenwood  v. 
United  Freight  R.  Co.,  105  U.  S.  13, 
26  L.  Ed.  961. 

Arkansas.  St.  Louis,  L  M.  &  S.  E. 
Co.  V.  Loftin,  30  Ark.  693,  aff'd  98  U. 
e.  559,  25  L.  Ed.  222. 

Connecticut.    Derby  Turnpike  Co.  v. 
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and  the  same  is  true  of  colleges,  universities,  libraries,  hospitals  and 
the  like,  though  created  for  the  purpose  of  administering  a  public 
charity,  where  they  are  founded  and  endowed  by  private  individuals, 
and  it  can  make  no  difference  that  they  have  also  received  donations 
of  money  or  property  from  the  state.^*  Also  a  corporation  for  the 
purpose  of  advancing  the  agricultural  interests  of  the  state  and  com- 
posed of  private  individuals,  has  been  held  to  be  a  private  corpora- 
tion, and  within  the  protection  of  the  Constitution,  although  it  re- 
ceived donations  from  the  state.*''^ 

§  4293.  What  constitutes  an  impairment  of  the  obligutions  of  con- 
tracts— ^In  general.  The  prohibition  of  laws  impairing  the  obliga- 
tions of  contracts  applies  to  thd  various  states  of  the  Union**  and 
extends  to  the  contract  existing  with  the  corporation  in  all  it«  as- 
pects.    Thus  it  extends  to  the  obligations  of  the  contract  between 


Parks,  10  Conn.  522,  27  Am.  Deo.  700. 

Illinois.  BrufEet  v.  Great  Western 
K.  Co.  of  1859,  25  111.  353. 

Kentucky.  Covington  v.  Covington 
&  C.  Bridge  Co.,  10  Bush  69. 

New  Jersey.  Society  for  Establish- 
ing Useful  Manufactures  v.  Morris 
Canal  &  Banking  Co.,  1  N.  J.  Eq.  157, 
21  Am.  Dec.  41. 

But  see  Com.  v.  Manchester  &  E. 
Free  Bridge  Co.,  109  Va.  499,  63  S. 
E.  1083,  holding  that  the  Manchester 
and  Richmond  E-ree  Bridge  Company 
is  neither  a  municipal  corporation 
nor  a  public  institution  owned  or  eon- 
trolled  by  the  state,  in  contemplation 
of  Const.  1902,  art.  XII  (Code  1904, 
p.  cexlix),  and  the  general  assembly 
had  no  power  to  pass  Laws  1998,  p. 
184,  c.  144,  amending  and  re-enacting 
sections  of  the  act  incorporating  such 
company. 

36  United  States.  Vincennes  Uni- 
versity V.  Indiana,  14  How.  268,  14 
L.  Bd.  416;  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  4  L.  Ed. 
629. 

Colorado.  County  Com'rs  v.  Colo- 
rado Seminary,  12  Colo,  497,  21  Pao. 


Kentucky.    Louisville  v.  University 


of  LouisvUle,  15  B.  Mon.  642. 

Louisiana.  Montpelier  Academy  v. 
George,  14  La.  395,  33  Am.  Dec.  585. 

Maryland.  University  of  Maryland 
V.  Williams,  9  Gill  &  J.  365,  31  Am. 
Deo.  72. 

Massachusetts.  Gary  Library  v. 
Bliss,  151  Mass.  864,  25  N.  E.  92. 

Independent  school  district  or- 
ganized and  existing  under  a  special 
charter  from  the  territorial  legisla- 
ture at  the  time  of  the  adoption  of 
the  Constitution  is  within  Const,  art. 
XI,  §  2,  authorizing  the  amendment  of 
charters  by  special  laws.  Howard  v. 
Independent  School  Dist.  No.  1  Nez 
Perce  County,  17  Idaho  537,  106  Pac. 
692. 

Under  Const,  art.  XI,  §  2,  the  legis- 
lature may  extend,  change  or  amend 
by  special  law,  the  charter  of  an  edu- 
cational corporation  in  existence  at 
the  time  of  the  adoption  of  the  Con- 
stitution. Howard  v.  Independent 
School  Dist.  No.  1  Nez  Perce  County, 
17  Idaho  537,  106  Pac.  692. 

37  Downing  v.  Indiana  State  Board 
of  Agriculture,  129  Ind.  443,  12  '  L. 
E.  A.  664,  28  N.  E.  123,  614. 

38  District  of  Columbia  v.  Capital 
Traction  Co.,  41  App.  Cas.  (D.  C.)  115. 
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the  corporation  and  the  state,  between  the  stockholders  and  the  state 
and  betweeli  the  corporation  and  the  stockholders.*^ 

Furthermore  the  state  cannot  impair  the  obligations  of  a  contract 
either  by  legislative  enactment  or  by  the  adoption  of  constitutional 
provisions,*®  since  a  state  constitution  is  a  law  within  the  meaning 
of  this  clause  of  the  Federal  Constitution.*' 

The  obligations  of  the  contract  created  by  the  grant  of  a  charter 
are  impaired  not  alone  by  the  unconditional  repeal  .of  such  charter,*^ 
but  also  by  any  material  alteration  thereof,**  as  by  the  taking  away 
of  some  power  of  the  corporation,  such  as  the  right  to  consolidate 
with  other  corporations.**  In  the  Dartmouth  College  Case,  herein- 
before referred  to,  the  charter  of  the  college  was  not  totally  repealed, 
but  merely  amended.  The  amendment,  however,  changed  the  name 
of  the  corporation  from  "The  Trustees  of  Dartmouth  College"  to 
"The  Trustees  of  Dartmouth  University";  increased  the  number  of 
trustees  from  twelve,  the  number  fixed  by  the  charter,  to  twenty-one, 
nine  of  them  to  constitute  a  quorum;  allowed  the  governor  of  the 
state  and  council  to  appoint  the  nine  additional  members,  whereas 
the  charter  allowed  the  twelve  trustees  to  choose  their  successors; 
empowered  the  trustees  to  organize  colleges  in  the  university,  estab- 
lish an  institute,  and  elect  fellows  and  members  thereof;  and  created 
a  board  of  overseers,  twenty-five  in  number,  to  be  appointed  by  the 
governor  and  council,  with  th,e  power  to  disapprove  and  negative 
votes  of  the  trustees  relative  to  the  appointment  and  removal  of  the 
president,  professors,  and  other  officers,  to-  salaries,  and  to  the  estab- 

39Avondale  Land  Co.  v.  Shook,  170  of  the  legislature  to  repeal  or  modify 

Ala.  379,  54  So.  268.  without    the    assent    of    the    railroad 

40  German  Ins.  Co.  v.  Com.,  141  Ky.  company.  State  v.  Baltimore  &  0.  B. 
606,  133  S.  W.  793;  Slade  v.  Lexing-  Co.,  127  Md.  434,  96  Atl.  636. 

ton,  141  Ky.  214,  32  L.  E.  A.  (N.S.)  44If  the   charter   of   a   corporation 

201,  132  S.  W.  404.  gives  it  the  power  to  consolidate  with 

41  New  Orleans  Gas  Light  Co.  v.  any  other  corporation,  and  the  right 
Louisiana  Light  &  Heat  Producing  &  to  alter  or  amend  the  charter  is  not 
Mahufacturing  Co.,  115  U.  S.  650,  29  reserved,  the  right  to  consolidate  is 
L.  Ed.  516.  secured  by  the  contract,  and  cannot 

42  Greenwood  v.  Union  Freight  E.  be  taken  away  or  impaired  by  suhse- 
Co.,  105  U.  S.  13,  26  L.  Ed.  961.  quent  legislation,  except  in  so  far  as 

43  The  charter  of  the  Baltimore  and  such  legislation  may  come  within  the 
Ohio  Railroad  Company  granted  in  police  power  of  the  state.  It  is  as 
1826  constituted  such  a  contract  be-  much  a  part  of  the  contract  between 
tween  the  company  and  the  state  that  the  corporation  and  the  state  as  the 
the  exemption  from  taxation  eon-  right  to  exist  as  a  corporation,  Zim- 
ferred  by  section  18  of  that  act  was  mer  v.  State,  30  Ark.  677. 

not  one  which  it  was  within  the  power 
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lisliment  of  colleges  and  professorships,  and  the  erection  of  new  col- 
lege buildings,  whereas  the  whole  management  and  control  of  such 
matters  was  vested  by  the  charter  in  the  twelve  trustees.  It  was  held 
that  the  alterations  were  material,  and  such  as  to  impair  the  charter.** 

§  4294.  —  Of  the  contract  between  the  corporation  and  its  stock- 
holders. The  constitutional  pro-vision  against  impairing  the  obli- 
gations of  contracts  has  been  held  to  prevent  the  state  from  authoriz- 
ing a  majority  of  stockholders  of  a  corporation  from  accepting  an 
amendment  empowering  the  corporation  to  engage  in  a  different 
Ibusiness  from  that  authorized  by  the  original  contract  or  charter, 
where  there  are  dissenting  minority  stockholders  who  do  not  wish 
to  engage  in  such  business.*®  The  prohibition  applies  to  substantial 
changes,  and  it  has  been  held  that  the  legislature  cannot  authorize  a 
mutual  insurance  company  to  transform  itself  into  a  joint  stock  com- 
pany against  the  will  of  a  memher  who  became  such  under  a  con- 
tract with  the  company  before  the  grant  of  such  authority.*'''  The 
principle  also  applies  to  a  statute  amending  the  charter  of  a  corpo- 
ration so  as  to  allow  consolidation  with  other  corporations,*^  and 
to  amendments  directly  or  indirectly  increasing  the  liability  of  stock- 
holders to  creditors  of  the  corporation,*®  and  it  has  been  held  uncon- 
stitutional to  allow  cumulative  voting  at  stockholders'  meetings,  or 

45Dartmoutli  College  v.  Woodward,  law  (U.  S.  Const.  Amend.  14).    Huber 

4  Wheat.   (U.'  S.)   518,  4  L.  Ed.  629.  v. ''Martin,   127  Wis.  412,  3  L.  E.  A. 

46  New  Orleans,  J.  &  G.  N.  E.  Co.  (N.  S.)    653,  115  Am.  St.  Eep.   1023, 

V.    Harris,    27    Miss.    517;     Dow    v.  7  Ann.  Cas.  400,  105  N.  W.  1031,  1035. 

Northern  E.  E.,  67  N.  H.  1,  36  Atl.  MLaumau    v.    Lebanon    Valley    E. 

510;   Black  v.,  Delaware   &  E.   Canal  Co.,  30  Pa.  St.  42,  72  Am.  Deo.  685. 

Co.,   24  N.   J.   Eq.   455;    Zabriskie   v.  49  Evans  v.  Nellis,  101  Fed.  920. 

Haekensack  &  N.  T.  E.  Co.,  18  N.  J.  Where   the   constitution  of  a  state 

Eq.  178,  90  Am.  Dec.  617.  provides  that  stockholders  of  corpora- 

47iSchwarzwaelder  v.  German  Mut.  tions  shall  be  liable  for  the  indebted- 

Firp  Ins.  Cct.,  59  N.  J.  Eq.  589,  44  Atl.  ness  of  the  corporation  to  the  amount 

769,    aff'g*  order    in    Schwarzwalder  of  their  stock  subscribed  and  unpaid, 

V.  Tegen,  58  N.  J.  Eq.  319,  43  Atl.  587.  and  no  more,  and  there  is  no  provi- 

The  property  of  a  mutual  insurance  sion  reserving  to  the  state  the  power' 

company   and   the   equitable   interests  to   amend   or  alter  charters  so  as   to 

of  the  members  in  such  property  are  increase     the     obligation     of     stoek- 

withiu  the  state   constitutional  guar-  holders,   a  subsequent   amendment   to 

anty   against   impairment   of   the   ob-  the  Constitution  imposing  a  double  lia- 

ligation  of  a  contract   (Const,  art.  I,  bility  of  stockholders  of  bajiks   oan- 

§  12),  and  within  the  irrtiibition  of  the  not  be  held  to  embrace  those  who  be- 

national  Constitution  as  regards  equal  came  such  prior  to  the  adoption  of  the 

protection  of  the  laws  and  deprivation  amendment.     Yoncalla  State  Bank  v. 

o£  property  without   due   process   of  Gemmill,  —  Minn.  — ,  159  N.  W.  798. 
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otherwise  change  the  number  of  votes  of  stockholders,  or  method  of 
voting,  fixed  by  the  charter.^"  On  the  same  principle  it  has  been 
held  that  the  legislature  cannot  amend  the  charter  of  a  corporation 
by  reducing  the  amount  of  capital  stock  required,  and  authorize  a 
majority  of  the  stockholders  to  accept  the  amendment  against  the 
dissent  of  the  minority,  where  the  effect  will  be  to  render  stock- 
holders liable  on  their  subscriptions  before  the  amount  of  capital 
stock  required  at  the  time  of  their  subscriptions  has  been  subseribed.^^ 

§  4295.  —  Of  the  contracts  between  the  corporation  ajid  third  per- 
sons. With  respect  to  the  contracts  of  corporations  with  third 
persons,  it  has  beeii  held  that  state  legislatures  cannot  constitution- 
ally impair  the*  vested  rights  arising  under  such  contracts,  if  the  con- 
tract is  authorized  by  the  corporate  charter.^^  It  is  also  to  be  noted 
that  the  doctrine  of  vested  rights  operates  as  a  direct  limitation  on 
the  legislative  power,  even  when  there  is  a  reservation  of  the  power 
to  alter,  amend  or  repeal.^* 

Many  of  the  cases  in  which  the  contention  of  impairment  of  con- 
tract is  brought  up  involve  contracts  arising  from  the  grant  of  fran- 
chises to  public  service  corporations.**  Thus,  it  is  held  that  city  or 
village  ordinances,  enacted  under  legislative  authority,  express  or 
implied,  granting  franchises  on  specified  conditions  to  a  street  rail- 
road company,  telephone  company,  water,  gas  or  electric  light  com- 

BO  Compare    Tucker    v.    Eussell,'  82  zens'  St.  E.  Co.  (Ind.),  52  N.  E.  157. 

Fed.  263;  New  Haven  &  D.  E.  Co.  v.  In  the  absence  of  a  reservation  of 

Chapman,  38  Conn.  56;  State  v.  Greer,  power  the  legislature  may  not  amend 

78   Mo.   188;   In  re   Newark   Library  or  repeal  the  charter  of  a  corporation 

Ass'n,  64  N.  J.  L.  217,  43   Atl.  435;  in  such  manner  as  to  interfere  with 

Hays   v.  Com.,  82  Pa.   St.   518;   Lau-  the  vested  rights  of  the  corporation, 

man  v.  Lebanon  Valley  E.  Co.,  30  Pa.  Lord  v.  Equitable  Life  Assur.  Society, 

St.  42,  72  Am.  Dec.  685.  109   N.   Y.   App.   Div.   252,   96   N.  Y. 

A  statute  amending  the  charter  of  Supp.  10,  aff'g  47  N.  Y.  Misc.  187,  94 

a  railroad  company  by  repealing  a  pro-  N.  Y.  Supp.  65. 

vision  that  the  voting  power  of  the  A  statute  providing  that  suicide 
state  as  a  stockholder  shall  be  a  cer-  should  not  be  a  defenlse  to  an  action  on 
tain  number  of  votes,  and  that  the  any  life  insurance  policy  impaired  the 
voting  power  of  each  stockholder  shall  obligation  of  contracts  as  to  all  poli- 
be  ascertained  by  a  fixed  rule  therein  eies,  containing  a  provision  to  the  con- 
stated, is  unconstitutional.  Tucker  v.  trary,  issued  before  the  passage  of  the 
Eussell,  82  Fed.  263.  act.    Jarman  v.  Knights  Templars'  & 

51  Old  Town  &  L.  E.  Co.  v.  Veazie,  Masons '  Life  Indemnity  Co.  of  IIU- 
39  Me.  571.                                                     .  nois,   95  Fed.    70. 

52  Jarman  v.  Knights  Templars'   &  53  See   §4310,  infra. 
Masons '   Life   Indemnity  Co.   of  Illi-  54  See  this  section,  infra. 
nois,  95  Fed.  70;  City  Ey.  Co.  v.  Citi- 
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pany,  oi*  other  corporation,  when  they  are  accepted  by  the  corpo- 
ration, oonatitute  or  create  a  contract  between  the  corporation  and 
the  munioiptKty,  and,  as  in  the  case  of  other  contracts,  the  obliga- 
tions thereof  oannot  be  impaired  by  subsequent  legi^ation,  either  by 
the  state  or  by  the  mainieipality.^*  It  is  essential,  of  course,  that 
the  ordinance  be  such  as  to  create  a  contract  between  the  munici- 
pality and  the  corpopatdon.^ 

'  While  the  contraot  created  by  a  corporate  charter  is  not  alone  with 
the  corporatien.  but  also'  with  the  stockholders,  it  is  in  no  sense  a  eon- 
tract  with  \he  corporate  creditors.^''    While  the  vested  rights  of  cred- 


65  United  States.  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  177  IT.  S. 
558,  44  L.  Ed,  886,  afE'g  88  Fed.  720; 
Little  Falls  Elac«ric  &  Water  Co.  v. 
Little-  Falls,  lOe  Fed.  663;  Southwest 
Missouri  Light  Co.  v.  Joplin,  Missouri, 
101  Fed.  23;  Cleveland  City  By.  Co. 
V,  Cleveland,  94  Fed.-  385. 

Alaliama.  Port  of  Mobile  v.  Louis- 
ville &  N.  B.  Co.,  84  Ala.  115,  5  Am. 
St.  Rep.  342,  4  So.  106.  See  also  Stein 
V.  Mobile,  49  Ala.  362,  20  Am.  Rep. 
283. 

IndJaina.  City  Ry.  Co.  v.  Citizens' 
St.  B.  Co.,  52  N.  E.  157. 

Iowa.  Burlington  v.  Burlington  St. 
By.  Co.,  49  Iowa  144,  31  Am.  Bep.  145. 

Miobigan.  Michigan  Tel.  Co.  v.  St. 
Joseph,  121  Mieh\  502,  47  L.  R.  A.  87, 
80  Am.  St.  Rep,  520,  80  N.  W.  3-83. 

Minnesota.  Northwestern  Tel.  Exoh. 
Co.  V.  Minneapolis,  81  Minn.  140,  53 
L.  E.  A.  175,  86  N:  W.  66,  83  N.  W. 
527. 

New  York.  Skaneatele«  Water 
Works  Co.  V.  Village  of  Skaneateles, 
161  N.  Y.  154,  46  L.  R.  A.  687,  55  N. 
E.  562. 

West  Virginia.  Clarksburg  Elee. 
Light  Co.  V.  Clarksburg,  47  W.  Va. 
739,  50  L.  B.  A.  142,  35  S.  E.  994. 

An  ordinance  adopted  by  a  city  or 
other  municipal  corporation  under  the 
authority  conferred  upon  it  by  the 
legislature,  and  which  impairs  the  ob- 
ligation of  a  previous  contract  made 
by  the  city  with  a  corporation,  such 
as  the  contract  involved  in  the  grant 
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of  a  franchise  to  a  street  railroad 
company,  water  or  gas  company,  and 
the  like,  is  the  -same  in  effect  as  au 
enactment  by  the  state  legislature, 
and  is  equally  within  the  prohibition 
against  laws  impairing  the  obligation 
of  contracts.  Little  Falls  Electric  is, 
Water  Co.  v.  Little  Falls,  102  Fed.  663; 
Southwest  Missouri  Light  Co.  v.  Jop- 
lin, Missouri,  101  Fed.  23;  Northwest- 
ern Tel.  Exch.  Co.  v.  Minneapolis,  81 
Minn.  140,  53  L.  R.  A.  175,  86  N.  W. 
69,  83  N.  W.  527. 

66  Where  a  village  ordinance  grant- 
ed to  a  water  company  for  30  years 
the  right  to  furnish  water  to  its  in- 
habitants, and  fixed,  as  just  and  rea- 
sonable, the  rates  to  be  charged,  and 
a  city  to  which  the  village  was  sub-, 
sequently  annexed  passed  an  ordi- 
nance reducing  rates,  and  making 
them  uniform  with  the  city  rates,  it 
was  held  that  the  ordinance  was  not 
in  contravention  of  the  constitutional 
prohibition  against  laws  impairing  the 
obligation  of  contracts,  since  the  vil- 
lage ordinance  did  not  establish  a 
contract  between  the  company  and  it- 
self that  consumers  should  pay  the 
(rates  fixed  for  the  whole  period  of 
30  years,  but  was  merely  a  declara- 
tion that  such  rates  were  reasonable. 
Bogers  Park  Water  Co.  v.  Fergus,  178 
111.  571,  53  N.  E.  363,  aff'd  180  U.  S. 
624,  45  L.  Ed.  702. 

67  Hawley  v.  Bonanza  Queen  Min. 
Co.,  61  Wash.  90,  111  Pae.  1073. 
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itors  cannot  be  impaired,^*  and  the  legislature  cannot,  as  to  existing 
creditors,  impair  the  statutory  liability  of  stockholdera.,^^  the 
corporate  charter  may  be  repealed  and  the  corporation  dissolved,  and 
such  action  does  not  impair  the  obligations  of  contracts.  In  such 
case  the  creditors  contract  with  this  end  in  view,  and  in  addition,  their 
rights  continue  against  the  corporate  property  and  against  the  stock- 
holders.^" 


§4296.  — Of  the  contracts  of  public  service  corporations.    The 

fact  that  the  charter  of  a  corporation  confers  the  privilege  of  con- 
structing a  toll  bridge,  railroad,  toll  road,  canal,  water  or  gas  works 
and  the  like,  does  not  usually  prevent  the  legislature  from  granting  a 
similar  privilege  to  another  corporation  in  the  same  vicinity,  though 
the  effect  may  be  to  impair  the  value  of  the  franchise  first  granted.^^ 
But  if  an  exclusive  franchise  is  granted  to  a  public  service  corpora- 
tion, a  similar  grant  to  another  company  must  be  held  to  impair  the 
contract  of  the  state  with  the  first  company,  and  to  that  extent  it 
is  void.®*    However,  a  grant  of  exclusive  franchises  is  strictly  con- 


58  Hawthorn  v.  Oalef,  2  Wall.  (U. 
S.)  10,  17  L.  Ed.  776;  Lothrop  v. 
Stedman,  42  Conn.  583;  People  v. 
O'Brien,  45  Hun  (N.  T.)  519,  rev'd 
111  N.  Y.  1,  2  L.  R.  A.  255,  7  Am.  St. 
Eep.  684,  18  N.  B.  692. 

69  The  effect  of  statutes  which  ob- 
ligate the  stockholders  of  a  corpora- 
tion to  pay  its  indebtedness  to  an 
amount  equal,  to  the  stock  owned  by 
them  and  which  authorize  the  institu- 
tion and  maintemamee  of  proceedings 
by  the  creditors  to  enforce  the  lia- 
bility is  to  make  the  relation  between 
the  creditors  and  the  stockholders 
contractual  in  its  nature,  and  being 
contractual,  the  relation  is  within 
the  protection  of  the  prohibition 
against  laws  impairing  the  obligation 
of  contracts.  Hawthorn  v.  Calef,  2 
Wall.  (U.  S.)  10,  17  L.  Ed.  776;  Mc- 
Donnell V.  Alabama  Gold  Life  Ins. 
Oc,  85  Ala,  401,  5  So.  120;  Woodworth 
V.  Bowles,  61  Kan.  569,  60  Pae.  331; 
Barton  Nat.  Bank  v.  Atkins,  72  Vt. 
33,  47  Atl.  176. 

80  See  Mumma  v.  Potomac  Co.,  8 
Pet.     (U.    6.)    281,    8    L.    Ed.    945; 


Thornton  v.  Marginal  Freight  By.  Co., 
123  Mass.  32. 

61  Proprietors."  of  Charles  River 
Bridge  v.  Proprietors  of  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  9  L.  Ed. 
773;  Washington  &  B.  Turnpike  Eoad 
V.  Baltimore  &  O.  E.  Co.,  10  Om  &  J. 
(Md.)  392;  White  River  Turnpike  Co. 
V.  Vermont  Cent.  R.  Co.,  21  Vt.  590; 
Tuckahoe  Canal  Co.  v.  Tuckahoe  &  J. 
River  R.  Co.,  11  Leigh  (Va.)  42,  36 
Am.  Dec.  374. 

62  If  the  charter  of  a  water  or  gas 
company  gives  it  the  exclusive  fran- 
chise or  privilege  of  constructing  wa- 
ter or  gas  works,  and  supplying  water 
or  gas  within  a  certain  territory,  a 
charter  subsequently  granted  to  an- 
other company  to  furnish  water  or 
gas  within  such  territory  impairs  the 

,  obligation  of  the  contract  between  the 
state  and  the  flrst-mentioned  company, 
and  to  that  extent  is  void.  New  Or- 
leans Water  Works  Co.  v.  Rivers,  115 
U.  S.  674,  29  L.  Ed.  525;  New  Or- 
leans Gas  Light  Co.  v.  Louisiana  Light 
&.  Heat  Producing  &  Manufacturing 
Co.,  115  U.  S.  650,  29  L.  Ed,  516. 
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strued,  and  such  a  grant  will  not  be  implied  but  must  be  conferred  in 
express  terms.®^  And  a  municipal  ordinance  granting  to  a  private 
corporation  tlie  right  to  construct  and  maintain  waterworks  for  a 
certain  time  does  not  gtant  an  exclusive  franchise,  and  does  not  pre- 
vent the  city  from  afterwards  establishing  a  competing  system.^*  An 
inviolable  grant  of  an  exclusive  franchise  to  construct  and  maintain 
a  bridge  over  a  river  at  a  certain  point,  or  within  a  specified  distance 
thereof,  and  to  collect  tolls  for  using  it,  cannot  be  impaired  by  a 
subsequent  grant  to  another- corporation  of  the  right  to  construct 
and  maintain  a  toll  bridge,  but  the  right  is  not  infringed  by  the  con- 
struction and  maintenance  of  an  ordinary  railroad'  bridge,®^  or  a 
ferry.®® 

The  existence  of  a  contract  between  the  state  and  a  corporation 
does  not  prevent  the  state  from  taking  the  property  of  such  corpora- 
jtion  under  the  power  of  eminent  domain.  All  of  the  property  of  cor- 
porations, including  franchises,  may  be  taken  by  the  state  for  a  "public 
use,  or  by  another  cwporation  under  authority  from  the  state,  upon 


The  same  principle  applies  where 
the  charter  of  a  corporation  gives  it 
the  exclusive  privilege  of  construct- 
ing and  maintaining  a  toll  bridge  at 
a  certain  point  and  within  a  certain 
distance  thereof.  Qhenango  Bridge 
Co.  y.  Binghamton  Bridge  Co.,  3  Wall. 
(TJ.  S.)  51,  18  L.  Ed.  137. 

In  the  absence  of  reserved  powel?, 
the  legislature  cannot  revoke  valuable 
rights  and  privileges  of  a  corporation 
which  amount  to  franchises.  St.  Louis 
&  S.  P.  B.  Co.  v.  Cross,  171  Fed.  480. 

It  is  otherwise  if  the  legislature 
has  reserved  the  power  to  alter, 
amend  or  repeal  the  charter.  See 
§4304,  infra. 

63  Proprietors  of  Charles  Itiver 
Bridge  v.  Proprietors  of  Warren 
Bridge,  11  Pet.  (U.  S.)  420,  9  L.  Ed. 
773. 

6*Skaneateles  Water  Works  Co.  v. 
Village  of  Skaneateles,  161  N.  Y.  154, 
46  L.  E.  A.  687,  55  N.  E.  562;  In  re 
City  of  Brooklyn,  143  N.  Y.  596,  26 
L.  E.  A.  270,  38  N.  E.  983;  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.  167, 
5  L.  E.  A.  546,  22  N.  E.  381;  North 
Springs    Water    Co.    v.    Tacoma,    21 


Wash.  517,  47  L.  E.  A.  214,  58  Pac. 
773. 

In  Capitol  City  Light  &  Fuel  Co.  v. 
Tallahassee,  42  Ela,  462,  28  So.  810, 
it  was  held  that  where  a  city,  by  or- 
dinance, grants  the  exclusive  use  of 
its  streets  to  a  corporation  for  erect- 
ing poles,  wires,  etc.,  for  an  electric 
light  plant,  with  a  provision  that  the 
company  shall  not  be  required  to  fur- 
nish light  until  it  can  make  a  certain, 
profit  on  its  investment,  the  ordinance 
does  hot  constitute  a  contract,  the  ob- 
ligation of  which  is  protected  from 
impairment  by  the  Constitution,  until 
the  company  has  begun  preparations 
for,  o*  made  expenditures  towards, 
erecting  a  plant;  and  that,  after  it 
has  failed  for  ten  years  to  take  any 
steps  towards  erecting  a  plant,  the 
legislature  may  authorize  the  city  to 
construct  and  operate  a  plant. 

65  Bridge  Proprietors  v.  Hoboken 
Co.,  1  Wall.  (U.  S.)  116,  17  L.  Ed.  571; 
Mohawk  Bridge  Co.  v.  Utiea  &  S.  B. 
Co.,  6  Paige  (N.  Y.)  554. 

66  Parrot  v.  Lawrence,  2  DUl  332, 
Fed.  Cas.  No.  10,772. 
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making  just  compensation.^'  For  example,  an  ordinary  railroad  com- 
pany, or  a  street  railroad  company,  may  be  authorized  to  take  or  use 
the  road  of  another  corporation  on  making  due  compensation.^* 
And  a  bridge  constructed  and  owned  by  a  porporation  may  be  con- 
demned and  taken  as  part  of  a  public  highway.** 

If  the  charter  of  a  corporation  gives  it  the  power  to  receive  sub- 
scriptions to  its  capital  stock  from  municipal  corporations,  and  a  con- 
sideration is  given,  the  power  cannot  be  taken  away  by  subsequent 
legislation.  Nor  can  the  legislature  impair  the  rights  of  the  corpora- 
tion under  such  a  subscription  after  it  has  been  made.  It  has  been 
held,  however,  that  where  no  consideration  has  been  given  for  a  grant 
of  such  power  in  the  charter  of  a  corporation  and  there  has  been  no 
attempt  to  exercise  the  power,  the  grant  is  not  a  contract  between 
the  corporation  and  the  state,  and  may  be  restricted  or  wif  Irawn.''* 


67  United  States.  Greenwood  v. 
Union  Freight  E.'Co.,  105  U.  S.  13,  26 
L.  Ed.  961 ;  West  Eiver  Bridge  Co.  v. 
Dix,  6  How.  507,  12  L.  Ed.  535. 

Illinois.  Village  of  Hyde  Park  v. 
Oakwoods  Cemetery  Ass'n,  119  HL 
141,  7  N.  B.  627. 

Massachusetts.  Eastern  K.  Oo.  v. 
Boston  &  M.  B.  E.,  Ill  Mass.  125,  15 
Am.  Eep.  13., 

New  Hampshire.  Opinion  of  Jus- 
tices, 66  N.  H.  629,  33  Atl.  1076; 
Backus  V.  Lebanon,  11  N.  H.  19,  35 
Am.  Dee.  466. 

Pennsylvania.  In  re  Pittsburgh. 
Junet.  E.  Co.'s  Appeal,  122  Pa.  St.  511, 
9  Am.  St.  Eep.  12«,  6  Atl.  564. 

See,  generally,  §  1504,  supra. 

68  Greenwood  v.  Union  Freight  Ev 
Co.,  105  U.  S.  13,  26  L.  Ed.  961.  See 
also  §  1504,  supra. 

69  West  Eiver  Bridge  Co.  v.  Dix,  6 
How.  (U.  S.)  507,  12  L.  Ed.  535. 

When  the  pubHe  good  requires  a 
right  of  way  free  to  all,  the  property 
and  franchises  of  a  toll  road  company 
may  be  taken  under  the  power  at  emi- 
nent domain,  upon  making  just  com- 
pensation for  the  purpose  of  a  free 
public  highway.  And  the  right  to 
thus  exercise  the  power  of  eminent 
domain  is  not  affected  by  the  fact  that 


the  charter  of  the  company  permits 
the  state  within  a  certain  time,  and 
upon  certain  conditions,  to  purchase 
its  property.  Backus  v.  Lebanon,  11 
N.  H.  19,  35  Am.  Dec.  466. 

70  United  States.  Pearsall  v.  Great 
Northern  E.  Co.,  161  U.  S.  646,  666, 
40  L.  Ed.  838;  Norton  v.  Commission- 
ers Taxing  Dist.  of  Brownsville,  129 
U.  S.  479,  32  L.  Ed.  774;  Wadsworth 
V.  Board  Sup'rs  Eau  Claire  Co.,"  102 
U.  S.  534,  26  L.  Ed.  221;  Town  of  Con- 
cord V.  Portsmouth  Sav.  Bank,  92  U. 
S.  625,  23  L.  Ed.  .628;  Aspinwall  v. 
Daviess  County  Com'rs,  22  How.  364, 
16  L.  Ed.  296. 

Kentucky.  Covington  &  L.  R.  Co. 
V.  Kenton  County  Court,  12  B.  Mon. 
144. 

Missouri.  Wilson  v.  Polk  County, 
112  Mo.  126,  20  S.  W.  469. 

New  York.  Falconer  v.  Buffalo  & 
J.  B.  Co.,  69  N.  Y.  491,  aff'd  103  U.  S. 
821,  26  L.  Ed.  471. 

Iforth  Carolina.  Board  Com'rs 
Wilkes  Co.  v.  Call,  123  N.  C.  308,  44 
L.  E.  A.  252,  31  S.  E.  481. 

The  fact  that  the  inhabitants  of  a 
municipality  have  voted  to  subscribe 
is  immaterial,  for  such  a  vote  is  not 
a  subscription.  See  the  eases  above 
cited. 


7580 


Ch.  57] 


Amendment  oe  Repeal  of  Chaetek 


[§  4297 


If  a  quasi  public  corporation  is  given  the  charter  right  to  fix  the 
amount  of  its  rates,  charges  or  tolls,  the  legislature  cannot  subse- 
quently ■  impair  such  contract  right  by  limiting  or  reducing  the 
charges,'"^  unless  the  power  to  alter  or  amend  the  charter  has  been 
reserved.''^ 

§4297.  Legislation  changing  or  aflFecting  remedies.  In  some 
states,  constitutional  provisions  exist  prohibiting  laws  impairing  the 
obligations  of  contracts,  "or  depriving  a  party  of  any  remedy  for 
enforcing  a  contract  which  existed  when  the  contract  was  made. ' '  ""^ 
But,  in  the  absence  of  a  specific  constitutional  provision  referring 
to  remedies,  it  is  usually  held  that  the  provision  against  impairing 
the  obligations  of  contracts  does  not  prohibit  laws  changing  or  affect- 


As  to  the  reserved  power  to  alter, 
amend  or  repeal  charters,  see  §  4299 
et  seq.,  infra. 

71  United  States.  Los  Angeles  v. 
Los  Angeles  City  Water  Co.,  177  U. 
S.  558,  44  L.  Ed.  886,  afE'g  88  Fed. 
720;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Smith,  173  U.  S.  684,  43  L.  Ed.  868, 
rev'g  114  Mieh.  460,  72  K.  W.  32.8; 
Covington  &  L.  Turnpike  Road  Co.  v. 
Sandford,  164  U.  S.  578,  41  L.  Ed.  560; 
BaU  V.  Rutland  R.  Co.,  93  Fed.  513; 
Central  Trust  Co.  of  New  York  v. 
Citizens'  St.  Ry.  Co.  of  IndianapoUa, 
82  Fed.  1. 

Delaware.  Philadelphia,  W.  &  B. 
R.  Co.  V.  Bowers,  4  Houst.  506. 

Kentucky.  Hamilton  v.  Keith,  5 
Bush  458. 

Michigan.  Pingree  v.  Michigan 
Cent.  R.  Co.,  118  Mich.  314,  53  L.  R. 
A.  274,  76  N.  W.  635. 

Missouri.  Sloan  v.  Pacific  R.  R.,  61 
Mo.  24,  21  Am.  Rep.  397. 

New  York.  Warsaw  Water  Works 
Co.  V.  Village  of  Warsaw,  161  N.  Y. 
176,  55  N.  E.  486,  modifying  16  App. 
Div.  502,  44  N.  Y.  Supp.  876;  Skaneat- 
eles  Water  Works  Co.  v.  Village  of 
Skaneateles,  161  N.  Y.  154,  46  L.  R. 
A.  687,  55  N.  E.  562. 

Wisconsin.  Attorney  General  v. 
Chicago  &  N.  W.  Ry.  Co.,  35  Wis.  425, 
588, 


It  fe  not  necessary  to  show  that 
the  income  of  the  corporation  is  there- 
by reduced.  Los  Angeles  v.  Los  An- 
geles City  Water  Co.,  177  U.  S.  558, 
44  L.  Ed.  886. 

Where  the  charter  of  a  turnpike 
company  gives  it  the  right  to  charge 
tolls  for  vehicles,  including  bicycles, 
the  legislature  cannot  constitutionally 
prohibit  it  from  charging  tolls  for 
bicycles.  Rochester  &  C.  Turnpike 
Road  Co.  V.  Joel,  41  N.  Y.  App.  Div. 
43,  58  N.  Y.  Supp.  346. 

A  provision  in  the  charter  of  a  rail- 
road company  giving  it  the  right  to 
fix  the  rate  of  certain  fares  on  its 
road,  within  certain  limits  constitutes 
a  contract  between  the  state  and  the 
corporation,  and  the  corporate  fran- 
chise which  passes  by  a  sale  (under 
legislative  authority)  of  the  com- 
pany's property  and  franchises  to  an- 
other company,  is  no  more  subject  to 
impairment  by  the  legislature  after 
the  transfer  than  before.  Ball  v. 
Rutland  R.  Co.,  93  Fed.  513. 

72  See  §4335,  infra;  Beardsley  v. 
New  York,  L.  B.  &  W.  R.  Co.,  17  N. 
Y.  Misc.  256,  40  N.  Y.  Supp.  1077, 
afe'd  15  N.  Y.  App.  Div.  251,  44  N.  Y. 
■Supp.  175. 

73  See  Western  Nat.  Bank  of  New 
York  v.  Reckless,  96  Fed.  70. 
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ing  remedies.  This  results  from  the  rule  of  policy  that  the  legisla- 
tive control  of  this  matter  must  remain  absolute,  and  it  would  be  im- 
proper for  one  legislature  to  divest  itself  of  its  power  in.  such  a 
manner  as  to  bind  subsequent  legislatures  and  prevent  legislation 
affecting  the  forms  -of  administering  justice.  In  addition,  there  is  a 
well-grounded  distinction  between  the  rights  axising  out  of  contracts 
and  the  remedies  for  enforcing  such  rights.''*  Accordingly,  statutes 
prescribing  a  different  form  of  action  than  is  prescribed  in  the  charter 
of  a  corporation  or  general  law  or  changing  the  rules  of  pleading  or 
of  serving  process  are  not  objectionable  as  impairing  the  obligations 
of  contracts.  There  is  no  objection  to  a  change  in  such  matters  unless 
the  change  operates  to  take  away  the  remedy-.''^  To  enlarge  the  reme- 
dies of  creditors  against  either-  the  corporation  or  its  stockholders 
impairs  the  obligation  of  no  contract,''^  and  the  legislature  may  change 
the  remedy  for  enforcing  the  liability  of  stockholders  on  unpaid  sud- 
scriptions  or  their  statutory  liability  to  creditors,''"''  if  such  change 
does  not  increase  the  stockholders'  liability,  or  impair  the  creditors' 
rights.'''*  In  addition,  it  has  been  held  that  statutes  affecting  remedies 
for  an  accounting  or  for  an  injunction  by  requiring  such  proceedings 
to  be  instituted  by  the  attorney  general  are  constitutionai,'''^  and  the 


74  Bank  of  Columbia  v.  Oakley,  4 
Wheat.  (IT.  S.)  235,  4  L.  Ed.  559. 

"TheTe  is  a  difference,"  said  Chief 
Justice  Marshall,  "between  those 
rights  on  which  the  validity  of  tha 
transactions  of  the  corporation  de- 
pends, which  must  adhere  to  those 
transactional'  everywhere,  and  those 
peculiar  remedies  which  may  be  be- 
stowed on  it.  The  first  are  of  general 
obligation^  the  last,  from  their  na- 
ture, can  only  be  exercised  in  thoso 
courts  which  the  power  making  thi) 
grant  can  regulate."  Toung  v.  Bank 
of  Alexandria,  4  Cranch  (V.  S.)  384, 
2  L.  Ed.  665. 

76  Cairo  &  F.  R.  Co.  v.  Hecht,  95 
U.  S.  168,  24  L.  Ed.  423,  aff'g  29  Ark. 
661.  See  also  Carey  v.  Giles,  9  Ga. 
253;  Chicago  Ldfe  Ins.  Co.  v.  Auditor 
of  Public  Accounts,  101  111.  82,  aff'd 
113  U.  S.  574,  28  L.  Ed.  1084. 

76  Converse  v.  Mtna,  Nat.  Bank,  79 
Conn.  163,  7  Ann.  Cas.  75,  64  Atl. 
341. 


77Xrnited  States.  Hill  v.  Merchants' 
Mut.  Ins.  Co.,  134  U.  S.  515,  33  L.  Ed. 
994,  aff'g  86  Mo.  466,  12  Mo.  App. 
148. 

Illinois.  Smith  v.  Bryan,  34  HI. 
364. 

Massachusetts.  Com.  v.  Cochituate 
Bank,  3  Allen  42. 

Minnesota.  Ellsworth  Mfg.  Co.  v. 
L.  D.  Kilbourne  Boot  &  Shoe  Co.,  80 
Minn.  125,  83  N.  W.  36;  Willis  v.  Ma- 
bou,  48  Minn.  140,  16  L.  E.  A.  281, 
31  Am.  St.  Rep.  626,  50  N.  W.  .1110. 

New  York.  Persons  v.  Gardiner,  42 
App.  Div.  490,  59  N.  Y.  Supp.  463,  26 
Misc.  663,  56  N.  T.  Supp.  822. 

78  Evans  v.  Nellis,  101  Fed.  920. 

79  A  statute  amending  the  New 
York  Insurance  Corporatioms  Law, 
by  providing  that  no  order  restraining 
or  interfering  with  the  business  of  an 
insurance  company  should  be  made 
except  upon  the  application  of  the 
attorney  general  does  not  impair  the 
obligation   of  the   contracts   between 


7582 


Ch.  57]  Amendment  ok  Repeal,  of  Chaeteb_ 


[§4298 


legislature  may  change  the  remedy  prescribed  by  the  charter  of  a 
turnpike  company  for  compelling  it  to  keep  its  road  in  repair,*"  or  it 
may  repeal  a  provision  in  the  charter  of  a  railroad  company  requiring 
the  owner  of  stock  killed  by  the  negligence  of  the  company  to  sue  for 
damages  within  six  months.*^ 

A  statute  extending  the  period  of  existence  of  a  corporation  for 
the  purpose  of  settling  and  winding  up  its  affairs  and  distributing 
its  assets  merely  provides  a  remedy  for  the  enforcement  of  rights 
which  would  be  recognized  and  enforced  by  a  court  of  equity,  and 
such  a  statute  cannot  be  held  to  impair  the  obligations  of  contracts, 
either  of  the  corporation,  stockholders  or  creditors.*^  But  the  legisla- 
ture cannot  constitutionally  extend  the  existence  of  a  corporation  so 
that  it  may  continue  in  business,  unless  it  has  reserved  the  power  to 
alter  and  amend  the  corporate  charter  or  unless  the  extension  is  con- 
sented to  by  the  stockholders.*^ 

§  4298.  Waiver  of  objection  as  to  impairment  of  contract  obligu- 
tion.  The  inviolability  of  the  charter  of  a  corporation  from  impair- 
ment by  legislative  action,  in  the  absence  of  the  reserved  power  to 
alter,  amend  or  repeal,  may  be  bargained  away  by  the  corporation,** 


an  insurance  company  and  its  policy- 
holders, not  only  because  it  furnishes 
a  sufficient  remedy  to  compel  the  com- 
pany to  perform  the  agreements  con- 
tained in  its  policies,  but  also  be- 
cause it  is  remedial  merely.  Swan  v. 
Mutual  Eeserve  Fund  Life  Ass'n,  165 
N.  Y.  9,  49  N.  E.  258,  aff'g  20  N.  T. 
App.  Div.  255,  '46  N.  Y.  Supp.  841. 
This  case  was  distinguished  in  a 
later  ease  in  the  Appellate  Division, 
and  it  was  held  that  a  statute  provid- 
ing that  no  proceedings  should  be 
brought  or  order  made  for  an 
accounting,  or  enjoining  or  inter- 
fering with  the  prosecution  of  the 
business  of  any  insurance  company, 
or  applying  for  a  receiver,  except 
on  application  of  the  attorney  gen- 
eral, was  unconstitutional  in  so 
far  as  it  denied  to  a  policyholder  in 
a  mutual  insurance  company,  who  be- 
came such  before  the  passage  of  the 
law,  the  right  to  sue  for  his  shaire  of 
the  net  surplus  of  the  company  under 
his  policy.     "While  it  may  be  eon- 


ceded,"  said  Judge  Woodward,  "that 
the  legislature  has  a  right  to  protect 
its  creatures  against  equitable  actions 
by  individual  policyholders  calculated 
to  embarrass  the  affairs  of  the  cor- 
poration, and  to  interfere  with  the 
higher  rights  of  the  policyholders  as 
a  whole,  it  cannot  be  successfully 
maintained  that  the  legislature  is  act- 
ing within  its  constitutional  sphere  in 
attempting  to  make  the  right  of  an 
individual  to  bring  an  action  upon  a 
contract  to  depend  upon  the  whim  or 
caprice  of  a  public  official. ' '  Greeff  v. 
Equitable  Life  Assur.  Society,  40  N. 
Y.  App.  Div.  180,  57  N.  Y.  Supp.  871. 

80  Williamsport  &  H.  Turnpike  Co. 
V.  Startzman,  86  Md.  363,  38  Atl.  777. 

81  Louisville  &  N.  R.  Co.  v.  Wil- 
liams, 103  Ky.  375,  45  S.  W.  229. 

82  Thornton  v.  Marginal  Freight 
Ey.  Co.,  123  Mass.  32;  Foster,  v.  Essex 
Bank,  16  Mass.  245,  8  Am.  Dec.  135. 

83  See  §  4340,  infra. 

84  Louisville  &  N.  R.  Co.  v.  State, 
154  Ala.  1'56,  45  So.  296. 
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and  the  corporation  may  be  brought  within  the  operation  of  laws 
enacted  after  the  granting  of  its  charter,  by  accepting  them  as  amend- 
ments to  its  charter.*^  And  as  no  one  but  the  corporation  or  the  stock- 
holders can  object  to  an  act  of  the  legislature  on  the  ground  that  it 
impairs  the  obligation  of  the  contract  between  the  state  and  the  cor- 
poration, and  any  objection  on  this  ground  is  waived  by  the  corpora- 
tion if  it  accepts  the  act,  such  acceptance  may  be  either  express  or 
it  may  be  implied  from  the  exercise  of  powers  under  it.^ 

ni.    RESERVATION  OP  POWER  TO  ALTER,  AMEND  OR  REPEAL 

§  4299.  In  general.  In  granting  charters  or  authorizing  the  crea- 
tion of  corporations  under  general  laws,  the  state  may  expressly  re- 
serve the  power  to  alter,  amend  or  repeal  such  charter  or  such  gen- 
eral laws.*'' 

While  this  reserved  right  is  in  the  interest  of  the  state  to  modify  or 
repeal  its  own  contract  with  the  corporation,**  it  is  in  reality  a  con- 
tinuing power  of  regulation  and  control  in  the  interests  of  the  public.*' 
"It  was,  no  doubt,  with  a  view  to  suggest  a  method  by  which  the 
state  legislatures  could  retain  in  a  large  measure  this  important 
power,  without  violating  the  provisions  of  the  Federal  Constitution, 
that  Mr.  Justice  Story  in  his  concurring  opinion  in  the  Dartmouth 
College  ease,  suggested  that  when  the  legislature  was  enacting  a  char- 
ter for  a  corporation,  a  provision  in  the  statute  reserving  to  the  legis- 
lature the  right  to  amend  or  repeal  it  must  be  held  to  be  a  part  of 

85  Louisville  &  N.  R.  Co.  v.  State,  lation  of  such  exemption,  was  not  a 
154  Ala.  156,  45  So.  296.  See  also  recognition  of  right  of  J;he  legislature 
State  V.  Montgomery  Light  Co.,  102  to  amend  or  repeal  its -charter  at  will, 
Ala.  594,  15  So.  347;  Pennsylvania  E.  and  did  not  waive  its  right  to  attack 
Co.  V.  Duncan,  111  Pa.  St.  352,  5  Atl.  the  statute  as  unconstitutional.  Cov- 
742.  ington    &   L.    Turnpike    Road   Co.   v. 

86  And  see  Phinney  v.  Sheppard  &  Sandford,  164  V.  S.  578,  41  L.  Ed.  560. 
Enoch  Pratt  Hospital,  88  Md.  633,  42  87  Somerville  v.  St.  Louis  Mining  & 
Atl.  58;  People  v.  Globe  Mut.  Life  Milling  Co.,  46  Mont.  268,  L.  E.  A. 
Ins.  Co.,  60  How.  Pr.  (N.  Y.)  82;  Mo-  1915  B  811,  127  Pae.  464;  Garey  v.  St. 
nougahela  Bridge  Co.  v.  Pittsburgh  &  Joe  Min.  Co.,  32  Utah  497,  12  L.  E.  A. 
B.  Ey.  Co.,  114  Pa.  St.  478,  8  Atl.  233;  (K.  S.)  554,  91  Pac.  369. 
Pennsylvania  E.  Co.  v.  Duncan,  111  88  State  v.  Railroad  Commission  of 
Pa.  St.  352,  5  Atl.  742.  "Wisconsin,   140  Wis.   145,   121  N.  W. 

It  was  held,  however,  that  the  fact  919. 

that  a  turnpike  company  claiming  un-  89  Delaware,    L.    &    W.    E.    Co.    v. 

der  its  charter  exemption  from  legis-  Board  of  Public  Tj  uilities  Com  'rs,  85 

lation  reducing  its  rates  of  toll  below  N.  J.  L.  S8,  88  Atl.  849;  State  v.  Eail- 

a  certain  figure,  collected  tolls  at  a  road    Commission   of   Wisconsin,   141? 

reduced  rate  fixed  by  a  statute  in  yio-  Wis.  145,  131  N,  W,  919, 
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the  contract  itself,  and  the  subsequent  exercise  of  the  right  would 
be  in  accordance  with  the  contract,  and  could  not  therefore,  impair 
its  obligation. ' '  ^* 

§4300.  Constitutional  and  statutory  provisions — ^In  general.    In 

a  large  number  of  states  the  people  have  adopted  constitutional  pro- 
visions which  reserve  to  the  state  the  power  of  amendment,  alteration 
or  repeal  of  all  charters  granted  to  corporations.^^     These  eonstitu- 


90  Greenwood  v.  Union.  Freight  E. 
Co.,  105  IT.  S.  13,  26  L.  Ed.  961.  See 
also  Avondale  Land  Co.  v.  Shook,  170 
Ala.  379,  54  So.  268;  Lord  v.  Equitable 
Life  Assur.  Soe.  of  United  States,  194 
N.  Y.  212,  22  L.  E.  A.  (N.  S.)  420, 
87  Nj  E.  443. 

91  Alabama.  Const,  art.  XIV,  §§1, 
10;  Avondale  Land  Co.  v.  Shook,  170 
Ala.  379,  54  So.  268. 

Arkansas.  Under  Const,  art.  XII, 
§§2,  6,  the  general  assembly  reserves 
the  right  to  alter  the  privileges  grant- 
ed to  a  corporation  when  it  issues  a 
charter  to  it,  and  it  may  modify, 
amend  or  even  extinguish  them  by  re- 
voking the  charter.  Arkansas  Stave 
Co.  V.  State,  94  Ark.  27,  27  L.  E.  A. 
(N.  S.)  255,  140  Am.  St.  Eep.  103,  125 
S.  W.  1001;  Ozan  Lumber  Co.  v.  Bid- 
die,  87  Ark.  587,  113  S.  W.  796. 

California.  Under  Const.  1879,  art. 
XII,  §  1,  all  laws  concerning  corpora- 
tions, and  all  laws  passed  pursuant  to 
such  section,  may  be  altered  from  time 
to  time,  or  repealed.  In  re  College 
5ill  Land  Ass'n,  City  of  San  Diego, 
157  Cal.  596,  108  Pac.  681;  Kaiser: 
Land  &  Fruit  Co.  v.  Curry,  155  Cal. 
638,  103  Pac.  341. 

Delaware.  Wilmington  City  Ey.  Co. 
V.  Wilmington  &  B.  S.  E.  Co.,  8  Del. 
Ch.  468,  46  Atl.  12;  Delaware  E.  Co. 
V.  Tharp,  5  Harr.  454. 

Idaho.  Const,  art.  XI,  §  2  authorizes 
the  amendment  of  charters  by  special 
laws.  Howard  v.  Independent  School 
Dist.  No.  1  Nez  Perce  County,  17 
Idaho  537,  106  Pae.  692. 

Kansas.     Power  of  amendment  and 


repeal  is  reserved  in  the  Constitution 
of  Kansas.  Larabee  v.  Dolley,  175 
Fed.  366. 

Kentucky.  Under  Ky.  Const.  1891, 
Bill  of  Eights,  §  3,  ©very  grant  of  a 
franchise,  privilege  or  exemption  is 
subject  to  revocation,  alteration  or 
amendment.  Berea  College  v.  Ken- 
tucky, 211  U.  S.  45,  53  L.  Ed.  81. 

Maiyland.  -'Under  the  Constitutions 
of  1851  and  1867  the  granting  of  irre- 
pealable  and  unamendable  charters  is 
prohibited.  State  v.  Baltimore  &  O. 
E.  Co.,  127  Md.  434,  96  Atl.  636.  Char- 
ters granted  or  adopted  since  the 
Constitution  of  1867  are  subject  to 
alteration  or  repeal  at  the  pleasure  of 
the  legislature.  Webster  v.  Susque- 
hanna Pole  Line  Co.,  112  Md.  416,  21 
,Aiin.  Oas.  357,  76  Atl.  254. 

Michigan.  Under  Const.  1850,  art. 
XV,  §  1,  general  laws  authorizing  the 
formation  of  corporations  may  be  al- 
tered, amended  or  repealed.  Bigelow 
V.  Calumet  &  H.  Min.  Co.,  167  Fed. 
704,  affi'd  167  Fed.  721;  Deloria  v. 
Atkins,  158  Mich.  232,  122  N.  W.  559. 

Mississippi.  Charters  are  held  at 
will  of  legislature  subject  to  amend- 
ment and  repeal.  State  v.  Jackson 
Cotton  Oil  Co.,  95  Miss.  6,  48  So. 
300.  Under  Miss.  Const.  1890,  §178, 
the  reserved  right  to  amend  or  alter 
the  charter  of  a  corporation  is  subject 
to  the  condition  that  no  injustice  shall 
be  done  to  the  stockholders.  Vicks- 
burg  v.  Vicksburg  Waterworks  Co., 
202  U.  S.  453,  50  L.  Ed.  1102,  6  Ann. 
Cas.  253. 
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tional  provisions  vary  somewhat  in.  their  phraseology,  and  in  some 
states  it  will  he  found  that  the  power  must  not  be  exercised  in  such 
a  manner  as  to  work  injustice  to  the  corporators.  But  usually  the 
power  is  not  qualified,  since  the  other  provisions  of  the  state  and 
federal  constitutions  opprate  to  limit  the  power  and  prevent  the  in- 
fringement of  vested  rights.'^ 

In  some  of  the  states  the  constitutional  provisions  are  supplemented 
by  general  laws  which,  similarly,  reserve  the  power  of  amendment 
and  repeal.  And,  in  other  states,  the  legislative  enactments  in  the 
form  of  general  laws  are  the  means  whereby  this  importajat  power  is 
reserved.®^    These  statutes  will  also  be  found  to  differ  in  their  phrase- 


Montana.  Power  to  alter,  amend  or 
repeal  charters  of  corporations  held 
reserved  to  state.  (Const,  art.  XV, 
§  2;  Civ.  Code  1895,  §  394;  Rev.  Codes, 
§  3809;  Compiled  Statutes,  o.  25, 
§466).  Somerville  v.  St.  Louis  Min- 
ing &  Milling  Co.,  46  Mont.  268,  L.  E. 
A.  1915  B  811,  127  Pac.  464. 

New  York.  Power  of  amendment  or 
repeal  held  reserved  by  both  Constitu- 
tion and  statutes.  Lord  v.  Equitable 
Life  Assur.  Soe.  of  United  States,  194 
N.  T.  212,  22  L.  R.  A.  (N".  S.)  420, 
87  N.  E.  443.  Under  the  reservation 
of  power  in  the  Constitution,  the  state 
has  the  right  to  amend,  modify  or  re- 
peal the  charter  of  any  corporation. 
Bush  V.  New  York  Life  Ins.  Co.,  135 
A  pp.  Div.  447,  119  N.  T.  Supp.  796. 
Legislature  has  the  right  at  any  time 
it  sees  fit  to  alter,  suspend  and  repeal 
the  charters  of  corporations  (Rev.  St. 
[1st  ed.]  pt.  1,  e.  18,  tit.  3,  §  8;  Const, 
art.  VIII,  §1).  Colby  v.  Equitable 
Trust  Co.,  124  App.  Div.  262,  108  N. 
T.  Supp.  978;  Lord  v.  Equitable  Life 
Assur.  Society,  109  App.  Div.  252,  96 
N.  Y.  Supp.  10,  aff'g  47  Misc.  187, 
,94  N.  Y.  Supp.  65.  The  constitutional 
reservation  (Const,  art.  VIII,  §  1)  ap- 
plies to  "general  laws  and  special 
acts"  'only.  Lord  v.  Equitable  Life 
Assur.  Society,  109  App.  Div.  252,  96 
N.  Y.  Supp.  10,  aff'g  47  Misc.  187,  94 
N.  Y.  Supp.  65. 

Nortl'    Carolina.     Const,  art.  VIII, 


§  1,  provides  that  all  general  and 
special  acts  creating  corporations  may 
be  altered  or  repealed.  Yadkin  River 
Power  Co.  v.  Whitney  Co.,  150  N.  C. 
31,  63  S.  E.  188. 

Ohio.  Ohio  Const,  of  185L  See 
also  Ohio  Const,  art.  XIII,  §  2,  as 
amended  September  3,  1912;  Geiger- 
Jones  Co.  v.  Turner,  230  Fed.  233. 

Oregon.  Under  Ore.  Const,  art.  XI, 
§  2,  laws  for  the  formation  of  cor- 
porations may  be  altered,  amended  or 
repealed.  Portland  Railway,  Light  & 
Power  Co.  v.  Railroad  Commission,  56 
Ore.  46S,  109  Pac.  273,  105  Pac.  709. 

Pennsylvania.  Under  Const,  art. 
XVI,  §  10,  the  general  assembly  has 
the  power  to  alter,  revoke  or  annul 
charters.  Manheim  Borough  v.  Man- 
heim  Water  Co.,  229  Pa.  177,  78  Atl. 
93. 

Virginia.  Const.  §  158;  Winfree  v. 
Riverside  Cotton  Mills,  113  Va.  717, 
75  S.   E.   309. 

Wisconsin.  Charter  h«ld  subject  to 
alteration  under  power  reserved  in 
Constitution.  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  laS  Wis.  449,  108  N.  W. 
594. 

92  See  §§  4310,  4312,  infra. 

93  Alabama,"  Code  1907,  §3462; 
Avondale  Land  Co.  v.  Shook,  170  Ala. 
379,   54  So.   268. 

Connecticut.  Charter  held  subject 
to  alteration,  amendment  or  repeal  at 
the  pleasure  of  the  general  assembly. 
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ology,  but  usually  the  power  conferred  is  very  extensive,  being  limited 
only  by  other  constitutional  provisions.  Thus  it  will  be  found  that 
the  power  may  be  exercised  "in  the  discretion"  or,  "at  the  pleasure" 
of  the  legislature.  Some  statutes  provide  that  the  articles  of  incor- 
poration shall  be  subject  to  amendment,  alteration  or  repeal  unless 
they  contain  a  limitation  to  the  contrary,  in. which  case  the  charters 
of  corporations  without  such  limitation  are  subject  to  the  reserved 
power.®* 

A  general  statute  which  supplements  a  constitutional  provision  does 
not  usually  operate  to  confer  any  greater  authority  or  power  than  is 
contained  in  the  constitution.^ 

The  passage  of  special  acts  creating  corporations  or  conferring  cor- 
porate powers  is  prohibited  by  constitutional  provisions  in  a  large 
number  of  states,'®  and  in  most  cases  corporations  are  created  under 
general  laws.®'  But  in  some  states  charters  are  subject  to  amend- 
ment by  special  laws.®*  ,  And  in  the  ease  of  special  charters  the  power 
to  amend  or  repeal  is  generally  reserved  in  the  charter  itself.®® 


Gen.  St.  §  3313.  Town  of  Southington 
V.  Southington  Water  Co.,  80  Conn. 
646,  13  Ann.  Gas.  411,  69  Atl.  1023. 

Maine.  Eev.  St.  c.  46,  §23;  State 
v.  Bohemier,  96  Me.  257,  52  Atl.  648. 

Massachusetts.  Rev.  St,  e.  44,  §  23 ; 
E.  L.  0.  109,  §  3 ;  Com.  v.  Boston  & 
N.  St.  E.  Co.,  212  Mass.  '82,  98  N.  E. 
1075. 

New  Jersey.  Gen.  Corp.  A<Jt,  1846 
(Nixon's  Dig.,  p.  168),  §6,  provides 
that  the  charters  of  corporations  shall 
be  subject  to  alteration,  suspension 
and  repeal  in  the  discretion  of  the 
legislature.  Shiloh  Turnpike  Co.  v. 
Bates,  80  N.  J.  L.  171,  76  Atl.  448. 

New  York.  Corporate  charters 
issued  under  L.  1853,  e.  463,  as 
amended,  concerning  the  organization 
of  life  insurance  companies,  are  sub- 
ject to  amendment.  Lord  v.  Equitable 
Life  Assur.  Soe.  of  United  States,  194 
N.  Y.  212,  22  L.  E.  A.  (N.  S.)  420, 
87  N".  E.  443. 

Under  Laws  1806,  e.  138  as  to  the 
incorporation  of  medical  societies,  the 
right  to  amend,  alter  or  repeal  was 
reserved.  Bwald  v.  Medical  Soc.  of 
New  York  County,  144  N.  Y. '  App. 
Div.  82,  128  N.  Y.  Supp.  886,  rev'g 


70  N.  Y.  Mise.  615,  130  N".  Y.  Supp. 
1024. 

94 Maine. Eev.  St.  c.  46,  §23;  State 
V.  Bohemier,  96  Me.  257,  52  Atl.  .648. 

Act  1868,  c.  597,  incorporating  the 
Maine  Electric  Medical  Society,  held 
subject  to  amendment,  alteration  or 
repeal,  since  Eev.  St.  c.  46,  §  23  was 
in  existence  when  such  corporation 
was  created,  and  there  were  no  ex- 
press limitations  to  the  contrary  in 
the  charter  of  the  corporation.  State 
v.  Bohemier,  96  Me.  257,  52  Atl.  648. 

96  Code  1907,  §  3462  confers  no 
greater  authority  to  amend  a  charter 
than  is  conferred  by  Const,  art.  XIV, 
§§1,  10.  Avondale  Land  Co.  v.  Shook, 
170  Ala.  379,  54  So.  268. 

96  See  Chap.  8,  supra.  See  also 
Ensley  v.  Simpson,  166  Ala.  366,  52 
iSo.  61;  Const,  art.  XII,  §2;  Ozan 
Lumber  Co.  v.  Biddie,  87  Ark.  587,  113 
S.  "W.  796. 

97  See  Chap.  7,  supra. 

98  See  §  234,  supra,  and  Howard  v. 
Independent  School  Dist.  No.  1  N^z 
Perce  County,  17  Idaho  537,  106  Pae. 
692. 

99  A  provision  in  the  charter  of  a 
corporation  that  it   shall  not  be   al- 
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§  4301.  —  Bequirement  of  two-thirds  vote  of  legislature.  A  con- 
stitutional provision  requiring  two-thirds  of  the  members  of  the  legis- 
lature to  concur  in  an  act  altering  or  amending  a  charter  does  not 
enter  into  the  contract  between  the  state  and  a  corporation  chartered 
while  such  provision  is  in  force,  so  as  to  prevent  the  charter  from 
being  altered  or  amended  by  a  mere  majority  vote,  as  authorized  by 
a  later  constitutional  provision.^ 

§  4302.  —  Construction  of  statutes.  In  construing  statutes  to  de- 
termine whether  the  reserved  power  of  amendment  and  repeal  exists, 
it  has  been  held  that  the  construction  should  be  in  accord  with  the 
broad  purpose  to  remedy  what  was  regarded  as  a  great  evil,  as  ex- 
posed by  the  Dartmouth  College  Case,*  and  accordingly  the  tendency 
is  to  uphold  the  power. 

A  constitutional  provision  providing  that  corporations,  other  than 
banking,  shall  not  be  created  by  special  act,  should  be  so  inter- 
preted as  to  render  it  impossible  for  the  general  assembly  by  special 
law  to  alter  an  existing  charter  in  such  manner  as,  in  effect,  to  make  a 
new  corporation.^ 

§  4303.  Reservation  of  power  as  part  of  contract.  A  reservation 
of  the  power  to  alter,  amend  or  repeal  becomes  a  part  of  the  contract 
of  every  corporation,*  and  of  the  contract  of  the  stockholders  of  such 

tered  in  any  other  manner  than  by  an  22  L.  E.  A.  (N.  S.)  420,  87  N".  B.  443. 

act    of  the   legislature  is   an  implied  3  Marion  Trust  Co.  v.  Bennett,  169 

reservation  by  the  legislature  of  the  Ind.  346,  124  Am.  St.  Eep.  228,  82  N. 

power  to  amend  it.    Pennsylvania  Col-  B.  782,  holding  that  to  give  a  close  or 

lege  Cases,  13  Wall.   (IT.  S.)   190,  20  literal    interpretation     to     the    word 

L.  Ed.  550.  "create"    would    make    it 


1  In  re  Eeciprocity  Bank,  22  N".  T.  9.  after  a  corporation  had  been  brought 

2  New  York  Laws  1853,  e.  463,  §  11,  into  existence  under  a  valid  law,  so 
providing  that  companies  formed  to  fashion  the  organization  as  prac- 
thereunder  shall  be  subject  to  the  tically  to  bring  upon  the  people  of  the 
provisions  of  the  revised  statutes,  ex-  state  the  evil  of  special  privilege 
cept  as  to  "other  matters"  therein  which  it  was  designed  to  avoid.  See 
"otherwise  specifically  provided  for,"  also   §234,  supra. 

and  sec.  20  prorviding  that  charters  of  4  St.  Louis,  I.  M.  &  St.  P.  E.  Co.  v. 
companies  created  for  the  purposes  Paul,  173  TJ.  S.  404,  43  L.  Ed.  746; 
named  shall  continue  until  repealed,  Somerville  v.  St.  Louis  Mining  &  Mill- 
did  not  operate  so  as  to  modify  the  Ing  Co.,  46  Mont.  268,  L.  E.  A.  1915  B 
revised  statutes  with  respect  to  life  811,  127  Pac.  464;  Oarey  v.'  St.  Joe 
insurance  companies  so  that  legisla-  Min.  Co.,  32  Utah  497,  12  L.  E.  A. 
tion  touching  the  charters  of  such  (N.  S.)  554,  91  Pac.  369;  Winfree  v. 
companies  was  prevented,  except  by  Eiverside  Cotton  Mills,  113  Va.  717, 
repeal.  Lord  v.  Equitable  Life  Assur.  75  S.  E.  309. 
Soc.  of  United  States,  194  N.  T.  212,  This  is   true  whether  the  corpora^ 
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corporation.'  In  fact,  not  only  the  stockholdejrs,  but  all  who  become 
members  of  a  corporation,  as  well  as  those  who  bestow  benefactions 
upon  it  to  enable  it  to  comply  witib  its  purpose  are  charged  with  notice 
of  the  reserved  power  of  the  state.^ 


§4304.  Effect  of  reservation  of  power  upon  legislative  power, 

•When  the  state  reserves  the  power  to  amend  or  repeal,  such  reserva- 
tion qualifies  the  grant  to  the  corporation,'  so  that  the  subsequent 
exercise  of  this  power  cannot  be  regarded  as  an  act  impairing  !;he 
obligations  of  the  contract,^  and  while  the  charter  is  still  accounted  a 
quasi  contract,'  the  reservation  of  the  power  to  alter  or  repeal  affects 
the  entire  relation  between  the  state  and  the  corporation,  and  places 
under  legislative  control  all  rights,  privileges  and  immunities  derived 
by  its  charter  directly  from  the  state,  including  the  corporation's  very 
existence,^"  although  the  rights  and  interests  acquired  by  the  cor- 


tion  is  created^  under  a  general  or 
under  a  special  statute.  People  v. 
Eaymond,  194  N.  Y.  189,  87  N.  E. 
90. 

5  Bigelow  V.  Calumet  &  H.  Min.  Co., 
167  Ted.  704,  aff'd  167  Fed.  721;  la 
re  College  Hill  Land  Ass'u,  City  of 
San  Diego,  157  Cal.  596,  108  Pac.  681; 
Garey  v.  St.  Joe  Min.  Co.,  32  Utah. 
497,  12  L.  R.  A.  (N.  S.)  554,  91  Pae. 
369;  Winfree  v.  Riverside  Cotton 
Mills,  113  Va.  717,  75  S.  E.  309. 

Under  Const.  §  158  (Code  1904,  p. 
cclvii),  which  has  been  carried  into  a 
statute  (Pollard's  Code,  §  1105a,  sub- 
see.  8),  the  provision  that  corporate 
charters  are  to  be  held  subject  to  the 
requirements,  terms  and  conditions  of 
the  Constitution  and  of  any  laws 
passed  in  pursuance  thereof,  is  not 
limited  to  the  relations  between  the 
state  and  the  corporation,  but  applies 
as  well  to  the  relations  between  the 
state  and  the  stockholders,  the  cor 
poration  and  the  stockholders,  and  be 
tween  ■  the  stockholders  themselves, 
Winfree  v.  Riverside  Cotton  Mills, 
113  Va.  717,  75  S.  E.  309. 

6  Central    University    v.    Walters 
Ex'rs,  122  Ky.  65,  90  S.  W.  1066. 

7  Garey   v.    St,   Joe   Min.    Co.,    32 


Utah  497,   12  L.  R.  A.   (N.  S.)   554, 

91  Pae.  369. 

8  United  States.  St.  Louis,  L  M.  & 
St.  P.  R.  Co.  v.  Paul,  173  U.  S.  404, 
43  L.  Ed.  746.  See  also,  Greenwood 
v.  Union  Freight  R.  Co.,  105  U.  S.  13, 
26  L.  Ed.  961. 

Alabama.  Avondale  Land  Co.  v. 
Shook,  170  Ala.  379,  54  So.  268. 

Arkansas.  Arkansas  Stave  Co.  v. 
State,  94  Ark.  27,  27  L.  R.  A.  (N.  S.) 
255,  140  Am.  St.  Rep.  103,  125  S.  W. 
1001. 

South  CaroUua.  Ware  Shoals  Mfg. 
Co.  V.  Jones,  78  S.  C.  211,  58  S.  E.  811. 

Virginia.  Winfree  v.  Riverside  Cot- 
ton Mills,  113  Va.  717,  75  S.  B.  309. 

Wisconsin.  State  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  128  Wis.  449,  108  N.  W. 
594. 

SManheim  Borough  v.  Manheim 
Water  Co.,  229  Pa.  177,  78  Atl.  93. 

10  Missouri  Pac.  Ry.  Co.  v.  Kansas, 
216  U.  S.  262,  54  L.  Ed.  472;  Lewis  v. 
Ntjrthern  Pac.  R.  Co.,  36*  Mont.  207, 

92  Pac.  469;  Lawrence  v.  Rutland  B. 
Co.,  80  Vt.  370,  15  L.  R.  A.  (N.  S.) 
350,  13  Ann.  Cas.  475,  67  Atl.   1091. 

Const,  art.  IX,  §  2,  as  to  the  crea- 
tion of  corporations  by  general  laws 
subject  to  repeal  or  alteration,  gives 


7589 


§  4304] 


Petvate  Cobpobations 


[Ch.  57 


poration,  not  constituting  a  part  of  the  contract  of  incorporation,  and 
so  not  derived  directly  from  the  state,  stand  on  a  different  footing, 
and  are  not  thereby  subjected  to  legislative  control.^^ 

In  some  cases  the  power  of  amendment  or  alteration  is  subject  to 
conditions  or  limitations,^^  but  when  the  power'  is  conferred  in  gen- 
eral terms,  the  question  as  to  whether  it  is  for  the  public  interest  that 
a  charter  should  be  amended,  is  a  question  of  legislative  discretion. ^^ 

In  some  statutes,  it  is  provided  that  acts  of  incorporation  may  be 
amended,  altered  or  repealed,  "at  the  pleasure  of  the  legislature," 
and  the  quoted  words  are  significant.     In  such  ease  the  validity  of 


the  legislature  almost  unlimited  power 
in  this  respect.  Ware  Shoals  Mfg. 
Co.  V.  Jones,  78  S.  C.  211,  58  S.  E.  811. 

The  state  has  the  sole  power  to 
determine  upon  what  conditions  cor- 
porations may  be  created  and  exist 
within  its  borders.  Kaiser  Land  & 
Fruit  Co.  V.  Curry,  155  Cal.  638,  103 
Pac.  341.    See  also  §  167. 

A  corporation  has  no  absolute  right 
to  do  iDusiness,  and  its  articles  of  in- 
corporation are  at  all  times  subject 
to  amendment  by  the  general  as- 
sembly. St.  John  V.  Iowa  Business 
Men's  Building  &  Loan  Ass'n,  136 
Iowa  448,  15  L.  E.  A.  (ST.  S.)  503, 
113  N.  "W.  863. 

Under  the  power  of  amendment  and 
repeal  reserved  in  a  constitution  of 
a  state,  the  legislature  may  take  away 
and  destroy  all  charter  rights  and 
privileges  granted  for  governmental 
purposeb  and  not  creating  a  private 
contract.  Larabee  v.  Dolley,  175  Fed. 
365. 

Conditions  may  at  any  time  be  im- 
posed upon  a  corporation  and  enforce- 
ment thereof  assured  by  revoking 
their  privileges  in  the  event  of  non- 
compliance. St.  John  V.  Iowa  Busi- 
ness Men's  Building  &  Loan  Ass'n, 
136  Iowa  448,  15  L.  E.  A.  (N.  S.)  503, 
113  W    W.  863. 

Under  the  reserved  power  of  altera- 
tion or  repeal,  the  state  may  regulate 
the  internal  affairs  of  the  corporation, 
where  the  regulating  law  is  general. 


applies  alike  to  all  stock  corporations 
and  thereby  exhibits  the  public  policy 
of  the  state.  Hinckley  v.  Schwarzs- 
child  &  Sulzberger  Co.,  107  N.  Y.  App. 
Div.  470,  96  N.  Y.  Supp.  357. 

When  a  corporation  is  in  existence, 
the  legislature,  as  Jong  as  it  keeps 
within  constitutional  limits,  may 
amend  its  charter  without  the  assent 
of  the  corporation.  Board  Water 
Com'rs  City  of  Hartford  v.  Man- 
chester, 89  Conn.  671,  96  Atl.  182. 

The  effect  of  Ohio  Constitution,  art. 
XIII,  §  2,  as  amended  September  3, 
1912,  which  provides  that  corporations 
may  be  classified  and  that  there  may 
be  conferred  upon  proper  oflieers, 
boards  or  commissioners,  supervisory 
and  regulatory  powers  over  their  or- 
ganization, business  and  issue  of 
stocks  and  securities,  etc.,  is  simply 
to  give  distinct  expression  to  powers 
which  were  plainly  implied  under  the 
same  section  and  article  of  the  Con- 
stitution of  1851,  providing  that  cor- 
porations might  be  formed  under  gen- 
eral laws  but  that  all  such  laws  might 
from  time  to  time  be  altered  or  re- 
pealed. Geiger-Joues  Co.  v.  Turner, 
230  Fed.  233. 

11  Lawrence  v.  Eutland  E.  Co.,  80 
Vt.  370,  15  L.  R.  A.  (N.  S.)  350,  13 
Ann.  Cas.  475,  67  Atl.  1091. 

12  See  §  4309,  infra. 

13  Mississippi  Buildiiig  &  Loan 
Ass'n  V.  McElveen,  100  Miss.  16,  56 
So.  187. 
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the  legislative  action  does  not  depend  on  the  necessity  for  it,  or  on  the 
soundness  of  the  reasons  which  prompted  it.^* 

A  reservation  of  the  power  to  repeal  has  been  held  to  include  the 
power  of  amendment.^^ 

§4305.  Corporations  affected.  A  reservation  of  the  power  to 
alter,  amend  or  repeal  applies  to  the  charters  of  all  corporations 
thereafter  created  by  the  legislature,  or  organized  under  legislative 
authority.  This  is  the  rule  whether  such  reservation  is  contained 
in  a  constitutional  provision,^^  or  in  a  general  statute,^'  such  reserva- 
tion being  as  effectual  when  contained  in  a  general  statute,  as  when 
contained  in  the  charter  of  a  corporation.^* 


14  The  validity  of  legislative  action 
under  this  provision  does  not  depend 
on  the  necessity  for  it,  or  on  the 
soundness  of  the  reasons  which 
prompted  it.  Greenwood  v.  Union 
Freight  R.  Co.,  106  U.  S.  13,  26  L.  Ed. 
961. 

IB  Shelby  County  Judge  v.  Shelby 
E.  Co.,  5  Bush  (Ky.)  226. 

16  United  States.  Matthews  v. 
Board  Corporation  Com'rs  of  North 
Carolina,  97  Fed.  400. 

Arkansas.  Arkansas  Stave  Co.  v. 
State,  94  Ark.  27,  27  L.  R.  A.  (N.  S.) 
256,  140  Am.  St.  Rep.  103,  125  S.  W. 
1001. 

California.  Kaiser  Land  &  Fruit 
Co.  V.  Curry,  165  Gal.  638,  103  Pae. 
341. 

Kentucky.  Louisville  Banking  Co. 
V.  Cora.,  142  .Ky.  690,  134  S.  W.  1142. 

Maryland.  Webster  v.  Susque- 
hanna Pole  Line  Co.,  112  Md.  416,  21 
Ann.  Caa.  357,  76  Atl.  254;  State  v. 
Northern  Cent.  Ry.   Co.,  44  Md.  131. 

Montana.  Lewis  v.  Northern  Pae. 
E.  Co.,  36  Mont.  207,  92  Pae.  469. 

North  Carolina.  Yadkin  River 
Power  Co.  v.  Whitney  Co.,  150  N.  C. 
31,  63  S.  E.  188. 

17  United  States.  Greenwood  v. 
Union  Freight  E.  Co.,  105  U.  S.  13, 
26  L,  Ed.  961;  Thomlinson  v.  Jesaup, 
15  Wall.  454,  21  L.  Ed.  204. 

Arkansas.     Arkansas  Stave   Co.  v. 


State,  94  Ark.  27,  27  L.  R.  A.  (N.  S.) 
255,  140  Am.  St.  Rep.  103,  125  S.  W. 
1001. 

G-eorgia.  Macon  &  B.  R.  Co.  v.  Gib- 
son, 85  Ga.  1,  21  Am.  St.  Rep.  136,  11 
S.  E.  442. 

Kentucky.  Deposit  Bank  of  Owen- 
boro  V.  Daviess  County,  102  Ky.  174, 
44  L.  R.  A.  825,  39  S.  W.  1030. 

Massachusetts.  Thornton  v.  Mar- 
ginal Freight  Ry.  Co.,  123  Mass.  32; 
Com.  v.  Eastern  R.  Co.,  103  M;ass.  254, 
4  Am.  Rep.  555. 

New  Jersey.  Camden  RoUing  Mill 
Co.  V.  Swede  Iron  Co.,  32  N.  J.  L.  16. 

Pennsylvania.  Chineleolamouche 
Lumber  &  Boom  Co.  v.  Com.,  100  Pa. 
St.  438. 

A  general  law  reserving  the  right  to 
alter,  amend  or  repeal  charters  ap- 
plies to  all  charters  granted  by  sub- 
sequent legislatures  unless  they  are 
expressly  excepted  from  its  effect; 
and  when  a  charter  becomes  subject 
to  such  provision,  it  remains  subject 
thereto  notwithstanding  a  subsequent 
repeal  of  the  provision.  Watson 
Seminary  v.  Pike  County  Court,  149 
Mo.  57,  45  L.  R.  A.  675,  50  S.  W.  880. 

ISShiloh  Turnpike  Co.  v.  Bates,  80 
N.  J.  L.  171,  76  Atl.  448;  Lord  v. 
Equitable  Life  Assur.  Society,  109  N. 
T.  App.  Div.'  252,  96  N.  T.  Supp.  10, 
afe'g  47  N.  T.  Misc.  187,  94  N.  Y. 
Supp.  65. 
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It  has  already  been  noted  that  the  provision  of  the  I'eaeral  Con- 
stitution as  to  impairing  the  obligations  of  contracts  does  not  apply- 
to  municipal  corporations.^^  And  similarly,  the  provisions  reserv- 
ing the  power  of  amendment  or  repeal  are  intended  to  apply  to 
private  business  corporations.  In  one  ease  it  was  contended  that  such 
a  provision  applied  to  municipal  corporations  and  it  appeared  that 
the  provision  in  question  was  printed  in  the  Code  and  elsewhere  under 
the  subhead  "Municipal  Corporations."  An  examination  of  the  of- 
ficial copy  on  file  in  the  office  of  the  Secretary  of  State  made  it  appear, 
however,  that  the  provision  was  actually  grouped  under  the  subhead 
"Private  Corporations,"  as  it  was  originally  intended  to  apply  to 
such  corporations.^" 

§  4306.  Effect  of  legislative  grant  of  irrepealable  charter.    As  a 

.  general  rule,  if  a  state  issues  a  charter  under  general  laws  expressly 
reserving  the  power  to  alter  the  charter,  a  contract  to  the  contrary 
cannot  be  implied.^^  It  has  been  held,  however,  that  an  enactment  by 
one  legislature  that  all  charters  granted  after  its  passage  "may  be 
altered,  amended  or  repealed  at  the  pleasure  of  the  legislature  does 
not  preclude  a  subsequent  legislature  from  making  an  inviolable  eon- 
tract  with  a  corporation,^^  and  even  constitutional  provisions  .have 
been  held  not  to  prevent  the  making  of  an  irrepealable  contract  with  a 
corporation.** 

•ft 

§4307.  Bringing  existing  corporations  within  reserved  povsrers. 

The  enactment  of  a  statute  or  the  adoption  of  a  constitutional  pro- 

19  See  §  4292,  supra.  timore   and   Ohio  Railroad   Company, 

SO  Ensley  v.  Simpson,  166  Ala.  366,  was  within  the  power  of  the  state  and 

62  So.  61.  '  when  accepted  and  acted  upon  by  the 

21  Ware  Shoals  Mfg.  Co.  v.  Jones,  railroad  company  became  an  irrepeal- 
78  S-.  0.  211,  58  S.  E.  811.  able    contract,    within    U.    S.    Const. 

22  New  Jersey  v.  Yard,  95  TJ.  S.  art.  I,  §  10.  State  v.  Baltimore  &  0. 
104,  24  L.  Ed.  354.  R.  Co.,  127  Md.  434,  96  Atl.  636. 

23  Consit.  1851,  art.  3,  §  47,  and  The  contract,  entered  into  between 
Const.  1867,  art.  3,  §  48,  cannot  be  the  state  and  the  Baltimore  &  Ohio 
construed  so  as  to  hold  tliat  the  state  Railroad  Company,  under  the  Act  of 
is  without  the  power  to  enter  into  a  1878,  c.  155,  whereby  the  railroad  ae- 
contraet  irrepealable  in  its  nature,  cepted  a  tax  upon  its  gross  receipts, 
since  such  a  construction  would  make  in  consideration  of  being  relieved  of  a 
it  absolutely  unsafe  to  contract  with  capitation  tax  on  passengers,  was  un- 
the  state.  State  v.  Baltimpre  &  O.  affected  by  the  Acts  of  1890,  c.  559, 
E.  Co.,  127  Md.  434,  96  Atl.  636.  Acts  1896,  c.  120,  and  Acts  1906,  e. 

The  Act  of  1878,  c.  155,  enacted  for      712.    State  v.  Baltimore  &  O.  E.  Co., 
the  purpose   of  adjusting  matters  in       127  Md.  434,  96  Atl.  636. 
dispute  between  the  state  and  the  Bal- 
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vision  reserving  the  power  to  amend  or  repeal  does  not  affect  existing 
corporations  which  were  created  or  organized  before  the  reservation 
of  such  power.^*  In  a  number  of  states,  however,  the  statutes  or 
constitutional  provisions  clearly  contemplate  the  bringing  of  exist- 
ing corporations  within  legislative  control,^  and  provisions  are  in- 
cluded whereby  such  corporations  are  denied,  the  benefit  of  subse- 
quent legislation  unless  they  accept  the  state's  reserved  power.  In 
such  eases,  no  particular  form  or  mode  of  acceptance  is  necessary,  and 
the  acceptance  may  be  implied.^  Accordingly,  if  a  general  law  is 
passed  which  is  fairly  applicable  to  all  corporations  of  the  class  to 
which  a  corporation  belongs  and  such  corporation  accepts  its  bene- 
fits, it  comes  within  the  reserved  power.^''  This  is  a  general  rule 
applicable  to  all  amendments,^*  especially  where  an  amendment  is 
made  at  the  request  of  a  corporation.^s    And  under  such  conditions. 


21  New  Orleans  Water  Works  Co.  v. 
Rivers,  115  U.  S.  674,  29  L.  Ed.  525j 
New  Orleans  Gas  Co.  v.  Louisiana 
Light  &  Heat  Producing  &  Manufac- 
turing Co.,  115  U.  S.  650,  29  L.  Ed. 
516;  Dodge  v.  Woolsey,  18  How.  (U. 
S.)  331,  15  L.  Ed.  401; 

It  must  be  borne  in  mind,  however, 
that  a  charter  must  be  accepted  be- 
fore a  corporation  comes  into  ex- 
istence, and  therefore,  where  the  legis- 
lature enacts  a  general  law  or  the 
people  adopt  a  constitutional  provi- 
sion before  acceptance  of  a  charter, 
though  after  it  is  offered,  reserving 
the  power  to  repeal,  alter  or  amend 
all  charters  or  acts  of  incorporation, 
the  charter  is  subjecjt  to  the  reserva- 
tion. Stone  V.  Wisconsin,  94  TJ.  S. 
181,  24  L.  Ed.  102;  Attorney  General 
V.  Chicago  &  N.  W.  Ey.  Co.,  35  Wis. 
425,  599. 

Z5  Louisville  &  N.  E.  Co.  v.  State, 
154  Ala.  156,  45  So.  296. 

26  Louisville  &  N.  E.  Co.  v.  State, 
154  Ala.  156,  45  So.  296. 

A  general  law  which  is  fairly  ap- 
plicable to  all  corporations  of  the  class 
to  which  a  corporation  belongs  may  be 
made  applicable  to  it  by  the  action  of 
the  corporation  in  accepting  and  hold- 
ing its  charter  subject  to  the  provi- 
sions of  the  Constitution.     Louisville 


&  N.  E.   Co.   v.  State,  154  AJa.   156, 
45  So.  296, 

27  Louisville  &  N.  E.  Co.  v.  State, 
154  Ala,  156,  45  So.  296. 

By  an  acceptance  of  the  provisions 
of  Code  1896,  §§  1170,  1171,  authoriz- 
ing a  railroad  corporation  to  operate, 
lease  or  purchase  other  railroads,  the 
railroad  accepted  the  provisions  of 
Const,  art.  XIV,  whereby  its  charter 
became  subject  to  repeal  or  amend- 
ment. Louisville  &  N.  E.  Co.  v. 
State,  154  Ala.  156,  45  So.  296. 

28  It  is  clear  that  if  the  legislature 
amends  the  charter  of  a  corporation 
and  the  amendment  is  accepted  by  the 
corporators,  the  amended  charter  is 
subject  to  alteration  or  repeal  under  a 
reservation  of  power  contained  there- 
in, though  the  original  charter  may 
not  have  been.  Cincinnati,  H.  &  D. 
E.  Co.  V.  Cole,  29  Ohio  St.  126,  23  Am. 
Eep.  729;  Monongahela  Nav.  Co.  v. 
Coon,  6  Pa.  St.  379,  47  Am.  Dec.  474. 

29  Where  a  charter  as  originally 
granted  was  a  close  one,  there  being 
no  reservation  of  the  power  to  alter, 
amend  or  repeal,  but  an  amendment 
was  made  at  the  request  of  the  cor- 
poration and  the  provisions  of  such 
amendment  were  availed  of  in  such 
manner  as  to  become  known  to  all 
stockholders,  the  consequence  of  such 
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it  has  been  held  that  the  statutory  or  constitutional  provisions  cannot 
be  evaded  by  a  declaration,  in  the  aptplieation  for  amendment,  stipu- 
lating that  the  charter  is  to  be  amended  in  no  other  respect.^" 

When  corporations  are  consolidated,  and  a  new  corporation  is 
.created  as  of  the  time  of  the  consolidation,  this  new  corporation  is 
subject  to  a  statutory  or  constitutional  reservation  of  the  power  to 
amend  or  repeal  charters  in  force  at  the  time  of  the  consolidation, 
though  there  may  have  been  no  such  power  as  to  the  original  cor- 
porations.^^ It  has  also  been  held  that  a  constitutional  or  statutory 
provision  that  all  charters  and  grants  of  or  to  corporations  or  amend- 
ments thereof  shall  be  subject  to  amendment  or  repeal  at  the  will 
of  the  legislature,  unless  a  contrary  intent  is  expressed,  applies  not 
only  to  subsequent  grants  of  original  charters  but  also  to  extensions 
of  pre-existing  charters,  for,  while  an  extension  of  a  charter  merely 
continues  the  old  corporation  by  giving  it  additional  life,  the  giving 
of  additional  life  to  a  corporation,  beyond  the  period  limited  in  its 
charter  is  a  new  grant  and,  in  a  sense,  a  new  charter.'^ 

A  statute  merely  extending  the  charter  of  a  corporation,  without 
any  new  conditions  except  Jhat  the  extension  shall  be  formally  ac- 
cepted by  the  corporation,  shows  no  intention  that  the  extended 
charter  shall  not  be  subject  to  amendment  or  repeal  under  such  a 
provision.*^ 

But  an  existing  corporation  is  not  brought  within  the  state's  re- 
served power  by  other  private  business  transactions.  Thus,  it  has 
been  held  that  a  constitutional  provision  making  the  reserved  right  to 
amend  or  repeal  applicable  to  all  corporations  accepting  any  rights 
or  privileges  thereafter  granted  by  any  general  or  special  act  does 
not  render  a  corporation  subject  to  such  reserved  right  where  it  merely 
purchased  another  railroad  in  which  the  state  had  an  interest,^*  or 
accepted  rights  under  city  ordinances  relating  to  the  laying  of 
switches  and  spurs. ^*  In  that  case  the  contention  that  the  corpora- 
tion's exemption  from  taxation,  under  its  original  charter,  had  been 

action  was  the  opening  of  the  charter.  Ky.   174,  44  L.  E.  A.  825,  39  S.  W. 

Perkins   v.    Coffin,    84    Conn.   275,   79  3030,     overruling     Franklin     County 

Atl.  1070.  Court  v.  Deposit  Bank  of  Frankfort, 

SOWinfree      v.      Eiverside     Cotton  87  Ky.  370,  9  S.  W.  212. 

Mills,  113  Va.  717,  75  B.  E.  309.  33  ISTorthern   Bank   of  Kentucky  v. 

31  Atlantic  &  G.  E.  Co.  v.  Georgia,  Stone,  88  Fed.  413. 

98  U.  S.  359,  25  L.  Ed.   185;  Shields  34  State  v.  Baltimore   &  O.  E.  Co., 

V.  Ohio,  95  U.  S.  319,  24  L.  Ed.  357.  127  Kd.  434,  96  Atl.  636. 

32  Northern  Bank  of  Kentucky  v.  35  State  v.  Baltimore  &  0.  E.  Co., 
Stone,  88  Fed.  413,  420;  Deposit  Bank  127  Md.  434,  96  Atl.  636. 

of  Owensboro  v.  Daviess  County,  102 
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surrendered  and  that  the  corporation  was  thereby  brought  within  the 
operation  of  general  tax  laws  subsequently  enacted,  was  denied.^^ 

§4308.  Extent  of  reserved  power — In  general.  It  is  well  recog- 
nized that  the  reserved  power  of  alteration,  amendment  and  repeal 
is  not  without  limitation,*''  but  in  determining  the  extent  of  this 
power,  a  question  is  presented  which  is  involved  and  confusing,  and 
which  has  been  the  subject  of  considerable  diversity  of  opinion. 
In  referring  to  the  question,  it  was  said  in  one  case :  ' '  Few 
questions  have  vexed  the  courts  and  text-writers  more  than  the 
one  arising  over  the  construction  to  be  given  the  reservation 
which  the  states  make  respecting  corporations  organized  under 
their  respective  laws. ' '  ^^  The  power  itself  is  briefly  and  easily 
stated,  hut  in  its  exercise  a  mass  of  implied  powers  is  involved. 
Also,  the  amendments  involved  may  extend  from  mere  changes  in  the 
corporate  name,  its  place  of  business,  the  number  of  directors  and  the 
like,  which  are  of  interest  principally  to  the  stockjiolders  of  the  cor- 
poration, to  amendments  involving  the  relations  of  corporations  with 
the  public,  enacted  by  the  various  legislatures  to  promote  the  public 
welfare.  And  here  the  exercise  of  the  power  of  amendment  becomes 
closely  allied  to  the  exercise. of  the  police  power,  whereby  corpora- 
tions as  well  as  individuals  are  subject  to  regulations  for  the  promo- 
tion of  the  public  welfare.  As  was  well  said  in  one  case:  "The  dis- 
tinction between  the  powers  which  the  legislature  may  exercise  where 
there  is  an  express  reservation  in  the  charter  and  those  which  may  be 
exercised  under  the  general  police  power  where  there  is  no  reservation 
is  not  very  clearly  drawn.  In  those  cases  where  a  reservation  is  pres- 
ent the  subsequent  legislation  has  usually  been  sustained  because  of 
such  reservation,  and  where  no  reservation  is  found,  the  subsequent 

se  state   v.  Baltimore  &  O.  E.   Co.,  37Berea   College   v.  Kentucky,   211 

127  Mi.  434,  96  Atl.  636,  holding  also  TJ.  S.  45,   53   L.   Ed.    81;   Larabee   v. 

that  the  insertion  in  mortgages  of  the  Dolley,  175  Fed.  365;  Arkansas  Stave 

Baltimore    and    Ohio    Railroad    Com-  Co.  v.  State,  94  Ark.  27,  27  L.  E.  A. 

pany  of  a  covenant  that  the  railroad  (N.  S.)  255,  140  Am.  St.  Eep.  103,  125 

would  pay  and  discharge  all  taxes,  as-  S.    W.    1001;    Ozan    Lumber    Co.    v. 

sessments  and  governmental   charges  Biddie,   87  Ark.  587,   113  S.  W.   796; 

lawfully  imposed  was  not  a  surrender  Garey-  v.   St.  Joe  Min.   Co.,  32   Utah 

of  the  railroad's  right  to  exemption  497,  12  L.  E.  A.  (N.  S.)  554,  91  Pac. 

from   taxation,   under   its    charter   of  369. 

1826,  since   the   acts   relating   to   the  SSSomerville    v.    St.    Louis   Mining 

taxation  of  mortgages  had  no  applica-  &  Milling  Co.,  46  Mont.  268,  L.  E.  A. 

tion    to     mortgages     executed    to    a  1915  B  811,  127  Pac.  464. 
trustee   to    secure   bonds   sold   to   in- 
vestors. 
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legislation  is  sustained,  if  at  all,  under  the  general  police  power, 
which,  as  we  have  already  seen,  is  always  reserved. ' '  ^® 

When  legislative  enactments  amending  charters  are  adopted,  or  are 
about  to  be  adopted,  there  are  two  essential  factors  involved.  There 
is  the  regulative  character  of  the  act,  derived  from  the  already 
existing  grant,  and,  in  addition,  the  promotion  of  the  public  welfare, 
derived  from  the  presumed  purpose  of  all  legislative  action.*"  Also, 
corporations  are  in  a  class  by  themselves  and  may  be  dealt  with 
differently  from  natural  persons  when  their  charters  are  held  at  the 
will  of  the  legislature,  although  they  are  entitled  to  the  protection 
of  both  the  state  and  federal  constitutions.*^ 

Amendments  may  be  effected  by  the  corporators  or  stockholders 
themselves,  and  in  some  states  by  the  courts,  and  by  legislative  enact- 
ments in  the  form  of  general  laws.*^  The  difference  in  the  kind  of 
amendments  which  would  naturally  be  adopted  in  such  circumstances 
is  obvious,  and  it  is  also  apparent  that  the  power  exercised  in  each 
of  these  cases  is  not  unlimited. 

In  most  cases  the  language  whereby  the  power  of  amendment  or 
repeal  is  conferred  or  reserved  would  seem  to  indicate  that  it  was  un- 
limited. But  in  some  states  the  language  is  such  that  the  power  is 
limited,  and  it  may  happen  that  the  power  can  be  exercised  only  on 
the  happening  of  certain  conditions.**  - 

Even  where  the  power  would  seem  to  be  unlimited,  various  other 
constitutional  provisions  operate  to  impose  specific  restrictions,  and 
the  corporation  cannot  be  deprived  of  its  property  without  due 
process  or  just  compensation,  and  vested  rights  or  contractual  obliga- 
tions cannot  be  impaired.  Furthermore,  there  are  certain  well-estab- 
lished principles  which  prevent  the  impairment  of  the  object  of  the 
grant  and  require  the  reserved  power  to  be  exercised  reasonably  and 
in  good  faith.  In  this  analysis  it  is  the  purpose  to  deal  with  these 
latter  general  restrictions  first,  distinguishing  also  the  power  of  re- 
peal from  that  of  alteration  and  amendment,  and  then  showing  the 
effect  of  the  restrictions  by  particular  alterations  or  amendments. 
The  amendments  by  the  corporations  themselves,  as  well  as  the  man- 
ner of  amending,  wUl  then  be  considered  in  detail. 

39Venner  v.  Chicago  City  Ry.  Co.,  41  State  v.  Jackson  Cotton  Oil  Co., 

246  111.  170,  138  Am.  St.  Eep.  229,  20      95  Miss.  6,  48  So.  300. 
Ann.  Cas.  607,  92  N.  E.  643,  rev  'g  152  42  See  §  4341,  infra. 

111.  App.  398.  43  See  §  4310  et  seq.,  infra. 

40  Delaware,  L.  &  W.  E.  Co.  v. 
Board  of  Public  Utilities  -Com'rs,  85 
N.  J.  L.  28,  88  Atl.  849. 

7596 


Oil.  57]  Amendment  or  Repeal  of  Ohabteb 


[§  4310 


§4^09.  —  Conditional  power.  In  some  cases  the  power  to  alter, 
amend  or  repeal  is  reserved  on  certain  conditions,  and  accordingly 
is  Jimited  in  its  exercise  as  affected  by  such  conditions.  Thus,  if  the 
legislature  TBserves  the  right  to  amend  on  the  unanimous  petition  of 
the  president  and  directors,  the  unanimous  consent  of  the  president 
and  directors  is  necessary,**  and  if  it  provides  that  the  charter  shall 
not  be  amended  without  the  concurrence  of  the  city  council  and  the 
directors  of  the  company,  such  concurrence  is  a  condition  of  the 
power  to  amend.*^ 

§4310.  — Impairment  of  vested  rights.  A  reservation  of  the 
power  to  alter,  amend  or  repeal  the  charter  of  a  corporation  gives 
the  legislature  no  right  to  destroy  or  impair  the  vested  rights  of 
the  corporation,**  or  its  stockholders  or  creditors,*'"  and  property 


41  Rogers  v.  Nashville,  C.  &  St.  L. 
By.  Co.,  91  Fed.  299,  holding,  how- 
ever, that  an  amendment  by  a  general 
law  is  valid  without  such  petition 
where  the  amendment  is  afterwards 
accepted  by  the  unanimous  vole  of 
the  president   and   directors. 

45  Louisville  Gas  Co.  v.  Citizens ' 
Gaslight  Co.,  115  U.  S.  683,  29  L.  Ed. 
510. 

46  United  States.  Berea  College  v. 
Kentucky,  211  U.  S.  45,  53  L.  Ed.  81; 
Fair  Haven  &  W.  E.  Co.  v..  New 
Haven,  203  V.  S.  379,  51  L.  Ed.  237; 
Shields  v.  Ohio,  95  TJ.  S.  319,  24  L. 
Ed.  357.  See  also  Geiger-Jones  Co.  v. 
Turner,  230  Fed.  233. 

Connecticut.  Town  of  Southington 
V.  Southington  Water  Co.,  80  Conu. 
646,  13  Ann.  Cas.  411,  69  Atl.  1023. 

Georgia.  Macon  &  B.  E.  Co.  v.  Gib- 
son, 85  Ga.  1,  21  Am.  St.  Eep.  135, 
11  S.  E.  4-42. 

Illinois.  Venner  v.  Chicago  City 
By.  Co.,  246  111.  170,  138  Am.  St.  Eep. 
229,  20  Ann.  Cas.  607,  92  N.  E.  643, 
rev'g  152  111.  App.  398. 

Kentucky.  Sage  v.  Dillard,  15  B. 
Mon.  340. 

Massachusetts.  Com.  v.  Essex  Co., 
13  Gray  239. 

Micbigan.  Detroit  v.  Detroit  &  H. 
Plank-Eoad  Co.,  43  Mich.  140,  5  N.  W. 
275. 


New  Hampshire.  Asliuelot  E.  Co. 
V.  Elliot,  58  N.  H.  451,  52  N.  H.  387. 

New  York.  New  York  Cent.  &  H. 
Eiver  E.  Co.  v.  Williams,  199  N.  Y. 
108,  35  L.  E.  A.  (N.  S.)  549,  139  Am. 
St.  Eep.  850,  92  N.  E.  404;  Skaneateles 
Water  Works  Co.  v.  Village  of 
Skaneateles,  161  N .  Y.  154,  46  L.  E.  A. 
687,  55  N.  E.  562;  Colby  v.  Equitable 
Trust  Co.,  124  App.  Div.  262,  108  N. 
Y.  Supp.  978;  Eochester  &  C.  Turn- 
pike Eoad  Co.  v.  Joel,  41  App.  Div. 
43,  58  N.  Y.  Supp.  346;  Miller  v.  New 
York  &  E.  E.  Co.,  21  Barb.  513. 

Oregon.  Portland  Bail  way.  Light  & 
Power  Co.  v.  Railroad  Commission,  56 
Ore.  466,  109  Pac.  273,  105  Pae.  709. 

Pennsylvania.  Erie  &  N.  E.  E.  Co. 
V.  Casey,  26  Pa.  St.  287,  1  Grant's 
Cas.  274. 

Utah.  Garey  v.  St.  Joe  Min.  Co., 
32  Utah  497,  12  L.  E.  A.  (N.  S.)  554, 
91  Pac.  369. 

Wisconsin.  State  v.  Bailroad  Com- 
mission of  Wisconsin,  140  Wis.  145, 
121  N.  W.  919. 

47LothTOp  V.  Stedman,  42  Conn. 
583;  Oldtown  &  L.  E.  Co.  v.  Veazie, 
39  Me.  571;  People  v.  O'Brien,  111 
N.  Y.  1,  2  L.  E.  A.  255,  7  Am.  St. 
Eep.  684,  18  N.  E.  692,  rev'g  45  Hun 
519;  Bond  v.  Atlantic  Terra  Cotta 
Co.,  137  N.  Y.  App.  Div.  671,  122 
N.  Y.  Supp.  425. 
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already  acquired,  or  the  proceeds  of  eoiitraxjts  previously  made,  can- 
not be  taken  aV?ay.**  The  power  to  supervise  and  regulate  business 
does  not  signify  authority  so  to  burden  such  business  as  in  practical 
effect  to  destroy  it.** 

§4311.  — Illustrations  of  vested  rights.  Under  its  reserved 
power,  the  state  cannot  take  the  property  of  one  corporation  and  turn 
it  over  to  another.^'*  And  the  property  or  franchises  of  a  railroad 
eonlpany  cannot  be  taken  for  a  public  use  under  the  power  of  emi- 
nent domain  without  making  due  compensation  for  everything  taken, 
including  the  right  of  way.  The  reserved  power  does  not  authorize 
the  confiscation  of  property .^^  It  has  also  been  held,  in  accordance 
with  this  principle,  that  the  legislature  cannot,  under  such  reserva- 
tion, deprive  a  railroad  company  or  other  corporation  of  a  vested 
right  to  redeem  its  property  from  a  mortgage.^*  Nor  can  the  legis- 
lature, on  repealing  the  charter  of  a  corporation,  take  away  or  impair 
the  rights  of  stockholders  and  creditors  with  respect  to  a  distribution 
of  its  property.^^  A  reservation  of  the  power  to  repeal  the  charter 
of  a  railroad  company  gives  the  legislature  the  power  to  repeal  the 
charter  and  thereby  dissolve  the  corporation,  but  it  giyps  it  no  power 
to  deprive  the  stockholders  of  the  property  rights  acquired  in  pur- 
suance of  the  charter,  or  to  impair  the  obligation  of  contracts  made 

48  St.  Louis,  I.  M.  &  St.  P.  E.  Co.  49  Geiger-Jones   Co.  v.   Turner,  230 

V.  Paul,  173  U.  S.  404,  43  L.  Ed.  746;  Fed.   233. 

Com.  V.  Boston  &  N.  St.  E.  Co.,  212  SOQliio  v.  Neff,  52  Ohio  St.  375, 
Mass.  82,  98  N.  E.  1075;  New  York  28  L.  E.  A.  409,  40  N.  E.  720  (proj^erty 
Cent.  &  H.  River  E.  Co.  v.  Williams,  of  private  eleemosynary  corporation). 
199  N.  T.  108,  139  Am.  St.  Eep.  850,  Wisconsin  Laws  of  1903,  p.  341,  c. 
35  L.  R.  A.  (N.  S.)  549,  92  K  E.  404;  229,  enacted  during  the  life  of  a 
Lord  V.  Equitable  Life  Assur.  Soe.  mutual  insurance  company,  providing 
of  tr4ited  States,  194  N.  T.  212,  22  L.  for  reorganization  of  such  company 
R.  A.  (N.  S.)  420,  87  N.  E.  443;  Colby  and  the  distribution  of  its  assets  or 
V.  Equitable  Trust  Co.,  124  N.  Y.  App.  the  bestowal  {hereof  upon  another 
Div.  262,  108  N.  Y.  Supp.  978;  Ware  without  the  consent  of  all  of  its  mem- 
Shoals  Mfg.  Co.  v.  Jones,  78  S.  0.  bers,  held  unconstitutional.  Huber  v. 
211,  58  S.  E.  811.  Martin,  127  Wis.  412,  8  L.  E.  A.  (N. 

Alterations   or  amendments   depriv-  S.)    653,    115    Am.    St.    Eep.    1023,    7 

ing  a  corporation  or  its  stockholders  Ann.  Cas.  400,  105  N.  W.  1031,  1035. 

or  creditors  of  vested  rights  of  prop-  61  Opinion  of  Justices,  66  N.  H.  629, 

erty  without  due  process  of  law  are  33   Atl.   1076. 

not   authorized.     Shields  v.  Ohio,  95  62  Ashuelot  E.  Co.  v.  Elliot,  58  N. 

IT.   S.    319,   24   L.   Ed.   357;    Com.  v.  H.  451,  52  N.  H.  387. 

Essex  Co.,  13  Gray  (Mass.)   239;  De-  S3  Lothrop    v.    Stedman,   42    Conn. 

troit  V.  Detroit  &  H.  Plank-Eoad  Co.,  583. 
43  Mich.  140,  5  N.  W.  275. 
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by  the  corporation  with  a  third  person  under  the  power  conferred  Ly 
the  charter,**  unless  this  is  expressly  provided  for  in  the  charter.^* 

The  repeal  of  the  charter  of  a  corporation,  under  a  reserved  power 
to  repeal,  is  not  invalid  as  against  an  existing  creditor  of  a  corpora- 
tion, even  though  he  may  have  attached  the  property  of  the  corpora- 
tion before  the  repeal,  where  a  receiver  is  appointed  to  take  charge  of 
and  distribute  the  assets  of  the  corporation,  or  where  the  creditor's 
right  to  resort  to  a  court  of  equity  for  the  protection  of  his  rights  is 
not  taken  away.  Such  a  repeal  merely  affects  the  remedy,  and  neither 
impairs  the  obligation  of  the  creditor 's  contract  nor  takes  away  vested 
rights.^^  In  such  a  case  the  creditor's  remedy  is  that  provided  in  the 
repealing  statute,  or,  if  no  iremedy  is  provided  thereby,  in  equity.*'' 

Where  a  toll  road  company  has  the  power  of  collecting  tolls  for 
the  use  of  its  road,  the  legislature  cannot  amend  such  charter  so  as 
to  deprive  the  corporation  of  a  portion  of  its  income.*'  "When  a  cor- 
poration has  acquired  a  vested  right  to  maintain  a  dam  and  fishway 
in  a  certain  manner,  the  charter  cannot  be  amended  in  such  a  manner 
as  to  require  other  flshways  to  be  constructed  at  the  corporation's 
expense.*® 

The  vested  property  rights  of  which  stockholders  cannot  be  de- 


64 People  V.  O'Brien,  111  N.  Y.  1, 
2  L.  B.  A.  255,  7  Am.  St.  Rep.  684,  18 
N.  E.  692,  rev'g  45  Hun  519. 

65  See  Erie  &  JS .  E.  E.  Co.  v.  Oasey, 
26  Pa.  St.  287,  1  Grant's  Gas.  274. 

56  Bead  v.  Frankfort  Bank,  23  Me. 
318. 

57  See  cases  above  cited. 
58Eoehester  &  C.  Eoad  Co.  v.  Joel, 

41  N.  Y.  App.  Div.  43,  58  N.  Y.  Supp. 
346,  holding  that  a  reservation  of 
power  to  alter,  amend  or  repeal  the 
charter  of  a  turnpike  company  gives 
the  legislature  no  right  to  prohibit  it 
from  charging  tolls  for  bicycles,  where 
the  right  to  charge  tolls  therefor  is 
given  by  its  charter. 

It  was  held  in  a  Michigan  case,  on 
the  same  principle,  that  a  reserved 
power  to  amend  the  charter  of  a  toll 
road  company  did  not  give  the  legis- 
lature the  power  to  require  the  com- 
pany, after  it  had  constructed  its 
road  and  established  a  gate  at  a  par- 
ticular point,  to  move  the  gate  to 
another  point  and  thus  deprive  it  of 


the  right  to  collect  tolls  on  a  part  of 
its  road;  and  that  it  made  no  differ- 
ence that,  since  the  gate  had  been 
established,  a.  city  had  grown  up 
around  it.  Detroit  v.  Detroit  &  H. 
Plank-Eoad  Co.,  43  Mich.  140,  5  N. 
W.  275. 

69  Where  a  corporation  had  already 
built  fishways,  though  insufficient 
ones,  and  the  legislature  afterwards, 
with  knowledge  that  they  were  inBuffi- 
cient,  amended  the  charter  of  the  cor- 
poration by  authorizing  it  to  increase 
its  capital  stock,  upon  the  express 
condition  that  it  should  be  liable  for 
all  damages  occasioned  to  the  owners 
of  fish  rights  by  stopping  or  impeding 
of  the  passage  of  fish  by  its  dam,  the 
damages  to  be  assessed  as  provided 
in  the  act,  and  the  damages  were 
afterwards  assessed,  and  paid  by  the 
corporation,  it  was  held  that  the  cor- 
poration thereby  acquired  a  vested 
right  to  maintain  the  dam  as  then  con- 
structed, and  that  the  legislature 
could  not  afterwards  require  it  to  con- 
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prived  under  the  reserved  power  to  amiend  are  not  in  the  contempla- 
tion of  the  law  affected  by  the  number  of  directors  to  whom  the 
management  of  the  property  and  affairs  of  the  corporation  are  com-, 
mitted,*"  and  a  railroad  company's  right  to  take  land  under  the  power 
of  eminent  domain,  so  long  as  it  is  unexecuted  except  by  filing  a  map 
of  a  proposed  route,  is  not  a  vested  right,  so  as  to  make  the  con- 
demnation of  the  land  by  the  state  for  other  purposes  operate  as  an 
impairment  of  the  obligation  of  the  contract  with  the  railroad  com- 
pany, where  the  state  has  reserved  the  right  to  amend,  alter  or  repeal 
the  charter.*! 

§  4312,  —  Injustice  to  corporators  prohibited.  In  some  states  the 
reserved  power  of  the  legislature  is  subject  to  the  limitation  that  no 
injustice  shall  be  done  to  the  incorporators.*^  Whether  injustice  has 
been  done  in  any  particular  case  is  inherently  and  necessarily  a  judi- 
cial question**  to  be  determined  by  the  state  courts,  unless  there  is 
a  violation  of  the  Federal  Constitution,**  and  the  point  of  injustice 
is  reached  long  before  a  confiscation  of  property  appears.*^  Injustice 
has  been  held  to  exist  where  a  statute  operates  to  deprive  stockholders 
of  a  water  company  of  their  contractual  rights  with  respect  to  the 
price  to  be  paid  for  the  corporation's  property  when  purchased  by  a 
city,**  and  with  respect  to  the  establishment  of  a  competing  plant 
by  a  city.*'' 

struct  and  maintain  other  fishways  at  M  Hammond    Packing    Co.    v.    Ar- 

its     own     expense.       Com.     v.     Essex  kansas,  212  TJ.  S.  322,  53  L.  Ed.  530, 

County,  13  Gray  (Mass.)  239.  15  Ann.  Cas.  645. 

60  Bond  V.  Atlantic  Terra  Cotta  Co.,  65  Manheim  Borough  v.  Manheim 
137  N.  Y.  App.  Div.  671,  122  N.  T.  Water  Co.,  22»  Pa.  177,  78  Atl.  93; 
Supp.  425.  Pennsylvania  E.   Co.   v.  Philadelphia 

61  Adirondack  R.  Co.  v.  New  York,  County,  220  Pa.  100,  15  L.  R.  A,  (N. 
176  U.  S.  335,  44  L.  Ed.  492,  aff'g  160  S.)  108,  68  Atl.  676. 

N.   Y.  225,  54  N.  E.  689.  66  So  where  a  water  company  was 

62  Hammond  Packing  Co.  v.  Ar-  incorporated  under  an  act,  whereby  a 
kansas,  212  TJ.  S.  322,  53  L.  Ed.  530,  price  was  fixed  which  stockholders  or 
15  Ann.  Cas.  645;  Ozan  Lumber  Co.  the  corporation  were  to  get  if  the 
V.  Biddie,  87  Ark.  587,  113  S.  W.  796;  borough  should  desire  to  purchase 
Manheim  Borough  v.  Manheim  Water  the  company's  prorperty,  'it  was  be- 
Co.,  229  Pa.  177,  78  Atl.  93;  Pennsyl-  yond  the  power  of  the  legislature  to 
vania  E.  Co.  v.  Philadelphia  County,  take  this  right  from  them,  as  was  at- 
220  Pa.  100,  15  L.  E.  A.  (N.  6.)  108,  tempted  by  a  later  act,  Uie  terms  of 
68  Atl.  676.  whi(jh    had    a    manifest    tendency   to 

63  Manheim    Borough    v.    Manheim  work    injustice    to    the    corporators. 
Water  Co.,  229  Pa.  177,  78  Atl.  93;  Manheim  Borough  v.  Manheim  Water 
Pennsylvania  R.   Co.   v,  Philadelphia  Co.,  229  Pa.  177,  78  Atl.  93. 
County,  220  Pa.  100,  15  L.  R.  A.  (N.  67  Where  a  corporation  purchased  a 
S.)  108,  68  Atl.  676.  waterworks  plant   from   another  oor- 
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§  4313.  —  Extent  of  reserved  power  to  repeal— In  general.  Under 
a  general  reservation  of  the  power  of  alteration,  amendment  and 
repeal,  the  legislature  has  the  power  to  extinguish  absolutely  the 
existence  of  a  corporation,  if  the  power  is  exercised  reasonably  and 
in  good  faith,®8  and  the  courts  cannot  inquire  into  the  legislature's 
motive  in  exercising  the  power.^^ 

There  can  be  no  infringement  of  constitutional  rights,  since  the  re- 
served power  must  be  exercised  in  subjection  to  the  provisions  of  the 
federal  and  state  constitutions.'"*  But  a  repeal  does  not  operate  to 
impair  the  obligations  of  contracts,  when  the  power  to  repefeil  is  re- 
served,'^  and  constitutional  rights  are  not  infringed  although  tha 
effect  may  be  to  abate  actions  against  the  corporation-'^  While  the 
corporation  cannot  be  deprived  of  its  property  without  due  process 
of  law,''*  a  repealing  act  does  not  usually  have  this  effect,  since  it 


poration  it  was  entitled  to  be  pro- 
tected from  the  violation  of  a  con- 
tract between  the  old  company  and  its 
assigns  and  the  city,  which  contract 
passed  to  the  new  corporation  under 
purchase  and  under  which  the  city 
agreed  not  to  establish  a  competing 
plant,  as,  if  a  waterworks  company 
has  such  a  binding  contract  excluding 
the  city  from  competing  with  it  for  a 
certain  time,  it  would  be  a  palpable 
injustice  to  stockholders  to  permit 
such  competition  by  allowing  the  city 
to  construct  a  new  works  of  its  own. 
Vicksburg  v.  Vicksburg  Waterworks 
Co.,  202  U.  S.  453,  50  L.  Ed.  1102,  6 
Ann.  Cas.  253.    See  also  §  4326,  supra. 

68  State  v.  Louisville  &  N.  .E.  Co., 
97  Miss.  85,  -Ann.  Cas.  1912  C  1150, 
53  So.  4'54,  61  So.  918. 

"Where  the  power  to  alter  or  repeal 
a  charter  is  reserved,  it  is  competent 
for  the  legislature  to  repeal  the  char- 
ter as  well  as  to  amend  it.  ■,  Geiger- 
Jones  Co.  v.  Turner,  230  Fed.  233. 

69  See  Greenwood  v.  Union  Freight 
E.  Co.,  105  U.  S.  13,  26  L.  Ed.  961; 
Delaware  E.  Co.  v.  Tharp,  5  Harr. 
(Del.)  454;  Eead  v.  Frankfort  Bank, 
23  Me.  316;  Thornton  v.  Marginal 
Freight  Ey.  Co.,  123  Mass.  32;  Com. 
v.  Bonsall,  3   Whart.   (Pa.)   559. 
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The  court  will  not  inquire  into  the 
knowledge,  negligence,  methods  or 
motives  of  the  legislature,  where  a  re- 
peal is  passed  in  due  form.  Calder  v. 
Michigan,  218  U.  S.  591,  54  L.  Ed. 
1163. 

70  New  York  v.  Bryan,  130  N.  Y. 
App.  Div.  658,  115  N.  Y.  Supp.  551; 
State  v.  Bancroft,  148  Wis.  124,  38  L. 
E.  A.  (N.  S.)   526,  134  N,  W.  330. 

The  reserved  right  to  repeal  (Const, 
art.  XI,  §  1),  is  to  be  construed,  like 
all  constitutional  provisions,  to  har- 
monize with  other  commands  and  re- 
strictions of  the  same  instrument. 
State  V.  Bancroft,  148  Wis.  124,  38 
L.  E.  A.  (N.  S.)  526,  134  N.  W.  330. 

71  People  V.  Calder,  153  Mich.  724, 
126  Am.  St.  Eep.  550,  117  N.  W.  314. 

72  Hawley  v.  Bonanza  Queen  Min. 
Co.,  61  Wash.  90,  111  Pac.  1073. 

73  The  reserved  right  to  repeal 
(Const,  art.  XI,  §  1),  must  yield  to  the 
paramount  provisions  of  the  Federal 
Constitution  forbidding  the  state  to 
deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law, 
and  to  the  substantial  equivalent  of 
the  latter  in  the  state  constitution. 
State  V.  Bancroft,  148  Wis.  124,  38 
L.  E.  A.  (N.  S.)  526,  134  N.  W.  330. 


§4313]  Pbivate  CoBPOBATioNs  [Oh.  57 

merely  terminates  the  legal  existence  of  the  corporation,  and  does 
not  take  away  any  of  the  property  acquired  previously  thereto.''* 

In  some  states  constitutional  provisions  exist  requiring  notice  and 
hearing  when  a  charter  of  a  corporation  is  to  be  altered.  But  it  has 
been  held  that  such  a  provision  did  not  apply  to  the  repeal  of  the 
corporation's  charter,''*  and  where  it  appears  that  the  legislator  gave 
notice  of  his  intention  to  introduce  bills  of  repeal,  the  acts  were  passed 
in  due  form  and  the  corporate  members,  though  denied  a  hearing  by 
the  legislative  branches,  were  given  a  hearing  by  the  governor,  the 
contention  that  the  corporation  was  not  afforded  a  hearing  is  unten- 
able.'!'« 

In  addition,  the  reserved  right  to  repeal  does  not  authorize  the 
confiscation  or  destruction  of  property,  or  its  taking  without  just 
compensation.''''  A  repeal  of  a  charter  does  not  take  private  property 
for  a  public  use  in  violation  of  the  constitution  where  merely  the  right 
to  be  a  corporation  is  taken  away,''*  but  it  has  been  held  that  the 
operation  of  a  statute  repealing  existing  dam  charters  was  such  as  to 
take  private  property  without  just  compensation.'" 

When  it  is  contended  that  the  repeal  of  a  charter  is  invalid,  the 
court  will  consider  only  whether  the  repeal  in  its  terms  or  effect 
goes  beyond  the  reserved  power  of  the  state.''®* 

§  4314. Conditional  power  of  repeal.    If  the  reservation  is  of 

the  power  to  repeal  on  the  happening  of  certain  conditions,  as,  for 
example,  violation  of  its  charter  or  other  default  by  the  corporation, 
the  power  to  repeal  is  not  absolute,  but  depends  upon  the  happening 

'i'l  People  V.  Calder,  153  Mieh.   724,  qtiired     by     the     corporation     during 

126  Am.  St.  Eep.  550,  117  Ni  W.  314.  its  corporate  existence  is  taken  away, 

'i'5  People  V.  Caldei;,  153  Mich.  724,  but  merely  the  right  to  be  a  corpora- 

126  Am.  St.  Eep.  550,  117  N.  W.  314.  tion.   People  v.  Calder,  153  Mich.  724, 

76  People  V.   Calder,  153  Mich.  724,  126  Am.  St.  Eep.  550,  117  N.  W.  314. 
126  Am.  St.  Rep.  550,  117  N.  W.  314.  79  Wis.   L.   1911,    c.    652,   amending   ' 

11  State  V.  Bancroft,  148  Wis.  124,  §  1596   of   the   statutes   and   creating 

38  L.  E.  A.   (N.   S.)    526,  134  N.  W.  §§  1596a,   1596-1   to   1596-76,   whereby 

330.   See  also  State  v.  Louisville  &  N.  existing    dam   charters    are    repealed, 

E.  Co.,  97  Miss.  35,  Ann.  Cas.  1912  C  and  the  matter  of  new  charters  for 

1150,  53  So.  454,  51  So.  918.  dams  in  navigable  waters  is  commit- 

78  Local  Acts   1905,   Nos.  455,   492,  ted  to  the  Railroad  Rate  Commission, 

repealing    the    charter    of   the    Grand  is  invalid  as  taking  private  property 

Eapids    Hydraulic   Company,  incorpo-  without  just  compensation.     State  v. 

rated  under  L.  1849,  No.  223,  does  not  Bancroft,  148  Wis.   124,  38   L.  E.  A. 

take  private  property  for  a  public  use  (N.  S.)  526,  134  N.  W.  330. 
in  contravention  of  Const,  art.  XVIII,  79a  Calder   v.    Michigan,   218   IT.  S. 

§  2,   since   none   of   the   property   ac-  591,  54  L.  Ed.  1163. 
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of  such  conditions.  "When  such  conditions  happen  the  power  is  abso- 
lute.'" Where  a  statute  declares  that  "all  charters  and  grants  of 
or  to  corporations"  shall  be  subject  to  amendment  or  repeal  at  the 
will  of  the  legislature,  provided  that  "whilst  privileges  and  fran- 
chises so  granted  may  be  changed  or  refpealed,  no  amendment  or  re- 
peal shall  impair  other  rights  previously  vested,"  the  proviso  does 
not  affect  the  power  to  repeal  the  franchise  to  be  a  corporation.'^ 

It  has  been  held  that  the  principle  that  the  legisla,ture  cannot  con- 
stitutionally exercise  judicial  powers  does  not  preyent  the  legislature 
from  reserving  the  power  to  repeal  the  charter  of  a  corporation  for 
the  violation  thereof  or  for  nonuser,  misuser  of  its  franchises  or  other 
default  by  the  corporation.'^  Some  of  the  courts  hold  broadly  that, 
where  there  is  such  a  reservation,  an  inquiry  by  the  legislature  into 
the  affairs  and  defaults  of  the  corporation,  for  the  purpose  of  de- 
termining whether  the  conditions  have  arisen  upon  which  its  charter 
may  be  repealed,  is  a  legislative  and  not  a  judicial  act,'*  and  hold, 
therefore,  that  the  legislature  can  determine  the  question  and  repeal 
a  charter  without  notice  to  the  corporation  and  without  the  judg- 
ment of  a  court,  and,  further  than  this,  that  its  determination  is  not 
reviewable  by  the  courts.**  Other  courts,  while  they  hold  that  the 
legislature  has  the  power  to  make  such  an  inquiry  and  determina- 
tion, and  act  upon  the  same,  without  notice  to  the  corporation,  hold 
that  its  action  ,is  not  final,  but  may  be  reviewed  by  the  courts.'^ 

Other  courts  do  not  take  either  of  these  views,  but  hold  that,  while 

SOState  V.  Noyes,  47Me.  189;  Cfhes-  .   84 Miners'   Bank  v.   United  States, 

apeake  &  O.   Canal  Co.  v.  Baltimore  1  Gt.  Greene   (Iowa)   553,  Morris  482. 

&  O.  E.  Co.,  4  G-ill  &  J.   (Md.)   122;  85  Cfom.  v.  Pittsburgh  &  C.  E.  Co.,  58 

Hint  &  F.  Plank  Eoad  Co.  v.  Wood-  Pa.   St.   26;   Erie   &  N.   E.  E.   Co.   v. 

hull,  25  Mieh.  99,  12  Am.  Eep.  233;  Casey,  26  Pa.  St.  287,  1  Grant's  Cas. 

Wagner  Free  Institute  v.  Philadelphia,  274. 

132  Pa.  St.  612,  19  Am.  St.  Eep.  613,  But   the   Pennsylvania    cases    just 

19  Atl.  297;  Com.  v.  Pittsburgh  &  C.  cited  were   distinguished   in   Wagner 

E.  Co.,  58  Pa.  St.  26;  Erie  &  N.  E.  E.  Free    Institute    v.    Philadelphia,    132 

Co.  V.  Casey,  26  Pa.  St.  287,  1  Grant's  Pa.  St.  612,  19  Am.  St.  Eep.  613,  19 

Cas.  274;   Com.  v.  BonsaU,  3  Whart.  Atl.  297,  and  it  was  held  that,  whdn 

(Pa.)  559.  a   constitutional  provision   gives   the 

81  Griffin  v.  Kentucky  Ins.  Co.,  3  legislature  power  to  alter  or  repeal 
Bush  (Ky.)  592,  9Q  Am.  Dec.  359.  any   corporate    charter   whenever,    in 

82  Miners '  Bank  v.  United  States,  its  opinion,  the  privileges  granted  be- 
1  G.  Greene  (Iowa)  553,  Morris  482;  come  injurious  to  the  citizens  of  the 
Crease  v.  Babcock,  23  Piqk.  (Mass.)  state,  the  legislature  is  the  sole  judge 
334,  34  Am.  Dec.  61;  and  cases  cited  as  to  whether  privileges  granted  by  a 
in  the  notes  following.  charter  have  become  injurious. 

83  Crease     v.     Babcock,     23     Pick. 
(Mass.)  334,  34  Am.  Dec.  61. 
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the  legislature  may  reserve  the  power  to  repeal  the  charter'  of  a  eor- 
poration  for  nonuser  or  misuser,  the  determination  of  the  question 
whether  there  has  been  such  nonuser  or  misuser,  so  as  to  give  rige 
to  the  right  to  repeal,  is  a  judicial,  and  not  a  legislative  function, 
and,  therefore,  that  the  legislature  cannot  repeal  a  charter  under 
such  a  reservation  of  power  without  an  investigation  and  judgment 
by  a  court,  after  due  notice  to  the  corporation.  This  view  is  the 
better  supported  by  reason  and  authority.'® 

§  4315.  —  Extent  of  reserved  power  to  alter  or  amend — ^In  general. 

Probably  the  best  general  statement  of  the  extent  of  the  reserved 
power  of  alteration  and  amendment,  is  that  of  Mr.  Justice  Swayne 
of  the  United  States  Supreme  Court,  wherein  he  said  that,  "the 
power  of  alteration  and  amendment  is  not  without  limit.  The  altera- 
tions must  be  reasonable;  they  must  be  in  good  faith,  and  be  con- 
sistent with  the  scope  and  object  of  the  act  of  incorporation.  Sheer 
oppression  and  wrong  cannot  be  inflicted  under  the  guise  of  amend- 
ment or  alteration.  Beyond  the  sphere  of  the  reserved  powers,  the 
vested  rights  of  property  of  corporations,  in  such  cases,  are  sur- 
rounded by  the  same  sanctions  and  are  as  inviolable  as  in  other 


cases. 


"87 


§4316. Constitutional  restrictions.     The  reserved  right  of 

amendment,  alteration  or  repeal,  whether  contained  in  a  statute 
or  constitutional  provision,  must  be  exercised  in  subjection  to  the 
various  other  constitutional  commands  and  restrictions.**  Thus  the 
power  i^  subject  to  the  provisions  against  impairing  the  obligations  of 
contracts,'^  and  the  right  to  amend  does  'not  authorize  the  taking 

86  state  V.  Noyea,  47  Me.  189;  Ches-  152  111.  App.  398;  Boswell  v.  Security 
apeake  &  O.  Canal  Co.  v.  Baltimore  &  Mut.  Life  Ins.  Co.,  193  N.  Y.  465,  19 
O.  E.  Co.,  4  Gill  &  J.  (Md.)  122;  Flint      L.  E.  A.  (N.  ^.)  946,  86  N.  E.  532. 

&  F.  Plank  Eoad  Co.  v.  "WoodhuU,  25  Nebraska  Coast,  art  Xlb   (13),  §1, 

Mich.  99,  12  Am.  Eep.  233.  providing  that  general  laws  affecting 

87  Shields  v.  Ohio,  95  TJ.  S.  319,  24  the  charters  of  corporations  may  be 
L.  Ed.  357,  quoted  in  St.  Louis,  I.  altered  or  repealed,  is  in  pari  materia 
M.  &  St.  P.  E.  Co.  V.  Paul,  173  U.  S.  with  see.  16,  art.  I,  of  the  same  Con- 
404,  43  L.  Ed.  746;  Lawrence  v.  Eut-  stitution,  which  prohibits  the  legisla- 
land  E.  Co.,  80  Vt.  370,  15  L.  E.  A.  ture  from  passing  any  law  impairing 
(N.  S.)  350,  13  Ann.  Cas.  475,  67  Atl.  the  obligations  of  contracts,  and  the 
1091.  two  provisions  must  be  read  and  eon- 

88  See  also   §  4321   et   seq.,  infra.  strued  together.    Omaha  Water  Co.  v. 
89Venner  v.  Chicago  City  Ey.  Co.,      Omaha,  147  Fed.  1,  12  L.  E.  A.  (N. 

246   111.    170,   138   Am.    St.   Eep.   229,       S.)   736,  8  Ann.  Cas.  614. 
20  Ann.  Cas.  607,  92  N.  E.  643,  rev'g 
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of  a  corporation's  property  without  just  compensation.^"  But  the 
legislature  may  enact  any  legislation,  by  way  of  amendment  which 
does  not  violate  the  rule  that  property  acquired  under  the  operation 
of  the  charter  cannot  be  taken  away  and  that  contracts  made  in  like 
manner  may  not  be  impaired.®^  It  has  been  held  that  a  "bank  guar- 
anty law"  authorizing  banks  to  employ  their  property  for  the  pur- 
pose of  securing  the  contract  of  deposit  made  by  an  individual  with 
another  bank,  or  in  reimbursing  such  depositor  for  loss  sustained  on 
his  contract,  is  invalid  as  impairing  the  obligations  of  a  stockholder 
who  dissents  therefrom  with  the  bank  and  with  the  state.*^ . 

§4317. Impairing  or  defeating  objects  of  grants;  grant  of 

additional  powers.  A  general  reservation  of  the  right  to  alter,  amend 
or  repeal  gives  the  legislature  the  power  to  make  any  alteration  or 
amendment  in  a  charter  which  will  not  defeat  or  substantially  impair 
the  object  of  the  grant  or  change  its  fundamental  eharacter.^s    Such 


90  The  retorvatiLii  of  the  right  to 
alter  or  repeal  corporation  charters 
floes  not  authorize  the  impairment  of 
the  contracts  of  corporations  made 
with  third  persons.  Chicago,  M.  &  St. 
P.  E.  Co.  V.  State  of  Wisconsin,  238 
IT.  S.  491,  59  L.  Ed.  1423,  L.  E.  A. 
1916  A  1133;  Omaha  Water  Co.  v. 
Omaha,  147  Fed.  1,  12  L.  E.  A.  (N.  S.) 
736,  8  Ann.  Cas.  614;  Lord  v.  Equi- 
table Life  Assur.  Soc.  of  United 
States,  194  N.  Y.  212,  22  L.  E.  A.  (N. 
S.)  420,  87  N.  E.  443. 

91  Lewis  V.  Northern  .Pac.  E.  Co., 
36  Mont.  207,  92  Pac.  469.  See  also 
New  York  Cent.  &  H.  Eiver  E.  Co.  v. 
Williams,  199  N.  Y.  108,  35  L.  E.  A. 
(N.  S.)  549,  139  Am.  St.  Eep.  850,  92 
N.  E.  404. 

92  Kansas  Laws  1909,  c.  61  violates 
Federal  Const,  art.  I,  §  10.  Larabee 
V.  Dolley,  175  Fed.  365. 

93  United  States.  Chicago,  M.  &  St. 
P.  E.  Co.  V.  State  of  Wisconsin,  238 
U.  S.  491,  59  L.  Ed.  1423,  L.  E.  A. 
1916  A  1133;  Berea  College  v.  Ken- 
tucky, 211  XT.  S.  45,  53  L.  Ed.  81; 
Fair  Haven  &  W.  E.  Co.  v.  New 
Haven,  203  U.  S.  379,  51  L.  Ed.  237; 
Shields  v.  Ohio,  95  IT.  S.  Sl9,  24  L.  Ed, 


357.  See  also  Geiger-Jones  Co.  v. 
Turner,  230  Fed.  233. 

Alabama.  Bernstein  v.  Kaplan, 
150  Ala.  222,  43  So.  58L 

Arkansas.  Arkansas  Stave  Co.  v. 
State,  94  Ark.  27,  27  L.  E.  A.  (N.  S.) 
255,  140  Am.  St.  Eep.  103,  125  S.  W. 
1001;  Leep  v.  St.  Louis,  L  M.  &  S. 
Ey.  Co.,  58  Ark.  407,  23  L.  E.  A.  264, 
41  Am.  St.  Eep.  109,  25  S.  W.  75. 

Connecticut.  Town  of  Southington 
V.  Southington  Water  Co.,  80  Conn. 
646,  13   Ann.   Cas.  411,  69   Atl.   1023. 

Georgia.  Macon  &  B.  E.  Co.  v.  Gib- 
son, 85  Ga.  1,  21  Am.  St.  Eep.  135, 
11  S.  E..442. 

Kentucky.  Orr  v.  Bracken  County, 
81  Ky.  593. 

Massachusetts.  Com.  v.  Boston  & 
N.  St.  E.  Co.,  212  Mass.  82,  98  N.  E. 
1075;  Inland  Fisheries  v.  Holyoke 
Water  Power  Co.,  104  Mass.  446,  6  Am. 
Eep.  247,  aff'd  15  Wall.  (IT.  S.)  500, 
21  L.  Ed.  133. 

New  HampsJiiire.  Dow  v.  Northern 
E.  E.,  67  N.  H.  1,  36  Atl.  510. 

New  Jersey.  Zabriskie  v.  Hacken- 
sack  &  N.  Y.  E.  Co.,  18  N.  J.  Eq. 
178,  90  Am.  Dec.  617. 

New  York.     New  York  Cent.  &  H, 
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reasonable  amendments  or  alterations  may  be  made  as  the  legislature 
deems  necessary  to  carry  out  the  original  purposes  of  the.  corpora- 
tion, to  promote  the  due  administration  of  its  affairs,  to  protect  the 
rights  of  the  corporation,  its  stockholders,  and  the  public,*^  and  to 
secure  the  due  administration  of  justice  in  regard  to  the  rights  of 
the  creditors  of  the  corporation  and  the  proper  disposition  of  its 
assets.®* 

But  the  legislature  is  not  authorized  to  make  a  fundamental  change  , 
in  a  charter,  so  as  to  force  minority  members  .to  engage  in  a  busi- 
ness entirely  different  from  that  into  which  they  entered.®®  "The 
legislature,"  said  Chancellor  Zabriskie  in  a  leading  New  Jersey  case, 
' '  can  repeal  or  suspend  the  charter ;  it  can  alter  or  modify  it ;  it  can 
take  away  the  charter;  but  it  cannot  impose  a  new  one,  and  oblige 
the  stockholders  to  accept  it.  It  can  alter  or  modify  the  old  one; 
but  power  to  alter  or  modify  anything  can  never  be  held  to  imply  a 
power  to  substitute  a  thing  entirely  different.  It  is  not  the  meaning 
of  the  words  in  their  usually  received  sense.  Power  to  alter  a  man- 
sion-house would  never  be  construed  to  mean  a  power  to  tear  down  all 
but  the  back  kitchen  and  front  piazza,  and  build  one  three  times  as 
large  in  its  place.  In  anything  altered,  something  must  be  preserved 
to  keep  up  its  identity;  and  a  matter  of  the  same  kind  wholly  or 
chiefly  new  substituted  for  another  is  not  an  alteration:  it  is  a 
change."  It  was  further  said  in  substance,  in  the  same  case,  that 
the  power  to  alter  or  modify  an  act  of  incorporation  contemplates  an 
alteration  of  something  contained  in  or  granted  by  the  act ;  that  any 
of  the  franchises  granted  may  be  altered,  as  the  right  to  take  land 
by  condemnation,  the  right  to  take  tolls  or  fare,  or  the  amount  to 

Eiver  Co.  v.  Williams,  199  N.  Y.  108,  S.  556,,  38  L.  Ed.  269,  afE'g  62  Conn. 

35  L.  Er  A.  (N.  S.)   549,  139  Am.  St.  527,  26  Atl.  122;   Union  Pae.  E.  Co. 

Eep.  850,  92  N.  B.  404;  Buffalo  &  N.  v.      United      States       (Sinking-Fund 

Y.  City  E.  Co.  v.  Dudley,  14  N.  Y.  336;  Cases),  99  U.  S.  700,  25  L.  Ed.  496; 

Schenectady  &  S.  Plank  Eoad  Co.  v.  Miller  v.  State,  15  "Wall.  478,  21  L. 

Thatcher,  11  N.  Y.  102.  Ed.  98. 

Pennsylvania.     In  re  Liberty  Bell  Tllinois.    Park  v.  Modern  Woodinen 

Lodge,  No.  42,  231  Pa.   112,   80   Atl.  of  America,  181  111.  214,  54  N.  E.  932. 

532.  Maine.     Eead   v.   Frankfort   Bank, 

Utah.     Garey  v.  St.  Joe  Min.  Co.,  23  Me.  318. 

32  Utah  497,  12  L.  E.  A.  (N.  S.)  554,  New  York.    Hyatt  v.  McMahon,  25 

91  Pac.  369.  Barb.  457. 

94  Garey   v.   St.   Joe   Min.    Co.,    32  South  Carolina.     Charlotte,  C.  &  A. 

Utah  497,  12  L.  E.  A.   (N.  S.)    554,  E.  Co.  v.  Gibbes,  27  S.  C.  385,  4  S.  B. 

91  Pae.  369.  49. 

»5  United  States.     New  York  &  N.  96  Bernstein  v.  Kaplan,  150  Ala.  222, 

E.  E.  Co.  V.  Town  of  Bristol,  151  U.  43  So.  581.     • 
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be  taken,  etc. ;  but  that  the  legislature  has  no  right  to  impose  upon 
the  corporation  any  other  duty,  or  anything  involving  any  other  duty, 
than  that  attending  the  business  or  enterprise  for  which  the  cor- 
poration was  created.''' 

Additional  powers  which  are  merely  auxiliary  to  the  object  for 
which  the  corporation  was  originally  created,  may  be  conferred  upon 
the  corporation,^'  and  the  fact  that  an  amendment  of  a  charter  gives 
a  corporation  greater  or  less  power  than  other  corporations  is  not 
a  violation  of  constitutional  rights.^' 

§  4318. Ohanires  as  fundamental  and  material  and  as  inciden- 
tal or  auxiliary.  There  is  no  exact  formula  for  determining  the  line 
of  demarcation  between  changes  regarded  as  fundamental  and  mate- 
rial and  changes  which  are  auxiliary  or  incidental.^  But  statements 
explanatory  of  the  distinction  have  frequently  been  made.*  Thus  it 
has  been  said  that  "amendments,  which  do  not  change  the  nature, 
purpose,  or  character  of  a  corpoi-ation  or  its  enterprise,  but,  which  are 
designed  to  enable  the  corporation  to  conduct  its  authorized  business 
with  greater  facility,  more  beneficially,  or  more  wisely,  are  auxiliary 
to  the  original  object."^  And  "where  there  is  an  exercise  of  the 
power  in  good  faith,  which  does  not  change  the  essential  character 
of  the  business,  but  authorizes  its  extension  upon  a  modified  plan, 
both  reason  and  authority  support  the  corporation  in  the  exercise 
of  the  right."* 

Little  light  will  be  thrown  upon  the  practical  scope  of  these  prin- 
ciples by  an  analysis  of  the  results  which  have  been  reached  in  at- 

ST  Zabriskie  v.  Haekensack  &  N.  T.  PennsylvaiLia.     Curry   v.   Seott,   54 

E.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec.  Pa.  St.  270. 

617.  99  Bush  V.  New  York  Life  Ins.  Co., 

98  BSaine.     South  Bay  Meadow  Dam  135  N.  T.  App.  Div.  447,  119  N.  T. 

Co.  V.  Gray,  30  Me.  547.       '  Supp.  796. 

Maryland.    Phinuey  v.  Sheppard  &  1  Perkins    v.    Coffin,   84   Conn.    275, 

Enoch  Pratt  Hospital,  88  Md.  633,  42  Ann..  Oas.  1912  0  1188,  79  Atl.  1070. 

Atl.  58;   Sprigg  v.  "Western  Tel.  Co.,  2  Alterations        which        materially 

46  Md.  67;  Taggart  v.  Western  Mary-  change  the  nature  and  purposes  of  the 

land  E.  Co.,  24  Md.  563,  89  Am.  Dec.  corporation    are    fundamental,    while 

760.  those    which   work   na   such   material 

Massachusetts.   Agricultural  Branch  change  are  not   fundamental.     In  re 

E.  Co.  V.  Winchester,  13  Allen  29.  Sharood    Shoe    Corporation,   192    Fed. 

New  Jersey.    GifEord  v.  New  Jersey  945. 

B.  &  Transp.  Co.,  10  N.  J.^  Eq.  171.  8  Mower  v.  Staples,  32  Minn.  284, 

New    York.      Union    Hotel    Co.    v.  20  N.  W.  225. 

Hersee,   79   N.  Y.   454,  35   Am.  Eep.  4  Wright    v.    Minnesota    Mut.    Life 

536;  Buffalo  &  N.  Y.  City  E.  Co.  v.  Ins.  Co.,  193  U.  S.  657,  48  L.  Ed.  832, 
Dudley,  14  N.  Y.  336. 
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tempts  to  apply  them  to  concrete  cases.  The  cases  in  which  such 
attempts  have  been  made  are  very  numerous,  and  they  exhibit  such 
a  wide  difference  in  results  reached  that  one  may  draw  from  some 
of  them  inferences  *y  way  of  analogy  which  would  tend  to  support 
almost  any  position.  In  fact  it  will  be  found  that  different  conclu- 
sions have  been  arrived  at  upon  substantially  similar  conditions. 
This  confusion  in  the  cases  has  been  the  subject  of  frequent  com- 
ment, so  that  it  has  often  been  said  that  each  case  must  be  left  for 
determination  upon  its  own  particular  facts.^  It  is  a  question  of 
law  whether  or  not  an  amendment,  if  engrafted  upon  a  charter, 
would  accomplish  what  the  law  regards  as  a  fundamental  change  ia 
the  character  and  purposes  of  a  corporation.^ 

A  change  in  fundamentals  is  an  amendment,  whether  it  is  called 
such  or  not  and  whether  made  by  the  legislature  directly  or  by  the 
corporation  itself  by  legislative  authorization.'''  A  material  and 
fundamental  change  in  the  charter  by  an  amendment  to  that  charter 
is  an  unconstitutional  violation  of  the  contract  rights  of  any  share- 
holder who  does  not  consent  to  such  an  amendment.*  But  the  legis- 
lature under  its  reserved  power  may  amend  any  charter  in  any  respect 
that  is  not  fundamental  when  the  object  of  the  corporation  and  prop- 
erty acquired  by  it  are  considered.^  The  statement  of  Chancellor 
Zabriskie,  previously  referred  to,^**  is  probably  as  clear  in  illustrating 
the  difference  between  fundamental  and  auxiliary  amendments  as  any 
that  may  be  formulated.  In  addition  it  may  be  mentioned  that  a 
change  in  the  name  of  a  corporation  is  not  a  radical  departure  from 
the  original  charter,^^  but  a  change  in  the  capital  stock,  in  principle, 
is  an  amendment  of  the  fundamentals  of  a  corporation.^^    ^^^(j  -vyiieD 

5  Perkins  v.  Coffin.,  84  Conn.  275,  time  to  time  change  the  manner  of 
Ann.  Cas.  191^  C  1188,  79  Atl.  1070.  such  use  -and  the  means  employed  to 

6  Perkins  v.  Coffin,  84  Conn.  275,  further  the  purpose  for  which  the  cor- 
Ann.  Cas.  1912  C  1188,  79  Atl.  1070.  poration  was  created.    Larabee  ■■'.  Dol- 

7  State  V.  Northern  Pae.  E.  Co.,  157  ley,  175  Fed.  365. 
Wis.  73,  147  N.  W.  219.  10  See  §  4317,  supra. 

8  Larabee  v.  Dolley,  175  Fed.  365.  11  Thomas  &  Barton  Co.  v.  Thomas, 
See  §  4345  et  seq.,  infra.  165    Fed.    29 ;    Casanas    v.-   Audubon 

9  Lord  V.  Equitable  Life  Assur.  Soe.  Hotel  Co.,  124  La.  786,  50  So.  714. 

of  United  States,   194  N.  Y.  212,  22  12  State    v.    Northern    Pae.    E.   Co., 

L.  E.  A;  (N.  S.)  423,  87  N.  E.  443.  157  Wis.  73,  147  N.  W.  219. 

The  prorperty  of  a  shareholder  may  A  change  in  the  amount  of  the  cap- 
be  used  by  the  corporation  in  any  ital  stock  of  a  corporation,  like  a 
legitimate  manner  to  further  the  busi-  change  in  the  objects  thereof,  is  fun- 
ness  for  which  the  corporation  was  damental  and  cannot  be  made  with- 
created,  and  the  state  may,  under  its  out  clear  legislative  authority.  Ma- 
reserved  power  of  amendment,   from  rion   Trust   Co.   v.  Bennett,   169  Ind. 

7608 


CL57]  Ambndmen-t  oe  Bepeal  op  Chaetee  [§4318 

a  charter  amendment  endows  a  corporation  with  the  power  of  achiev- 
ing a  given  result  by  the  action  of  a  given  agency,  it  may  be  per- 
mitted to  change  the  method  of  employing  that  agency  in  the  achieve- 
ment of  that  result  so  as  to  keep  pace  with  the  advance  of  science 
and  invention,  and  thus  accomplish  its  purpose  most  advantageously. 
In  such  a  case  there  is  no  fundamental  change  in  the  essential  char- 
acter, objects  and  purpose  of  the  corporation,  or  its  general  plan  or 
enterprise.^'    It  has  also  been  held  that  an  amendment  to  a  charter 


346,  124  Am.  Bt.  Eep.  228,  83  N.  E. 
7«2. 

An  amendmeiLt  of  the  charter  of  a 
corporation  increasing  its  capital 
stock,  whether  common  or  preferred, 
is  fundamental.  Atlanta  Steel  Co.  v. 
Mynahan,  138  Ga.  668,  75  S.  E.  980; 
State  V.  Eailroad  Commission,  137 
Wis.  80,  117  N.  "W.  846. 

Act  of  March  6,  1S7S  (Acts  1873,  p. 
162),  which  attempted  to  change  a  cor- 
poration of  limited  capital  stock  to 
one  in  which  the  whole  matter  of  the 
extent  of  the  capital  stock  was  left 
to  the  stockholders,  is  unconstitutional 
as  violating  art.  XI,  §  13,  providing 
that  corporations  shall  not  be  created 
by  special  act.  Marion  Trust  Co.  v. 
Bennett,  169  Ind.  346,  124  Am.  St. 
Bep.  228,  82  N.  E.  7S2. 

Where  a  corporation,  in  order  to 
avoid  bankruptcy,  amended  its  ar- 
ticles of  incorporation  and  rearranged 
its  stock  under  Minn.  Gen.  St.  1894, 
§§2603,  2807,  3415,  so  as  "to  enable 
the  corporation  to  conduct  its  author- 
ized business  more  beneficially,"  it 
appearing  that  the  amendment  was 
adopted  in  good  faith  and  for  the  pur- 
pose of  satisfying  creditors  by  the  giv- 
ing of  preferred  stock,  such  amend- 
ment was  valid  notwithstanding  the 
fact  that  all  the  existing  stockholders 
did  not  assent  to  it.  In  re  Sharood 
Shoe  Corporation,  192  Fed.  945. 

13  Perkins   v.  Coffin,  84   Conn.   275, 

Ann.  Oas.  1912  C  1188,  79  Atl.  1070., 

Where  an  amendment  to  a  corporate 

charter  authorized  it  to  use  for  the 

operation  of  mills  and  factories  the 


latent  energies  in  the  fall  of  waters 
of  a  river,  the  construction  of  plants 
for  generating  and  transmitting  elec- 
tricity would  not  be  a  fundamental  or 
material  change.  The  fact  that  the 
construction  of  such  plants  will  re- 
quire the  expenditure  of  large  sums 
of  money  and  may  result  in  the  de- 
struction of  the  present  value  of- 
stock,'  is  a  consideration  of  policy, 
where  the  judgment  of  the  majority 
must  rule.  Perkins  v.  Coffin,  84  Conn. 
275,  Ann.  Cas.  1912  0  1188,  79  Atl. 
1070. 

Where  a  corporation  was  originally 
chartered  to  improve  the  navigation 
of  a  river,  and  powers  were  conferred, 
such  as  the  power  to  erect  dams,  build 
locks,  construct  canals,  procure  and 
possess  boats  and  collect  tolls,  the 
privileges  and  franchises  and  the 
means  of  their  enjoyment  were  within 
the  main  design  of  the  charter.  Per- 
kins V.  Coffin,  84  Conn.  275,  Ann.  Cas. 
1912  C  1188,  79  Atl.  1070. 

The  fact  that  a  corporation,  if  it 
undertakes  to  engage  in  certain  busi- 
ness, will  be  brought  under  the  oper- 
ation of  a  statute  (Gen.  St.  §  3911), 
whereby  the  liability  of  stockholders 
will  be  increased,  is  a  matter  for  con- 
sideration as  bearing  upon  the  busi- 
ness policy  of  the  company,  to  be  gov- 
erned by  a  majority  decision,  and  such 
fact  will  have  no  significance  in  de- 
termining whether  or  not  the  proposed 
new  enterprise  involves  a  change  of 
corporate  plan  or  purpose.  Perkins  v. 
Coffin,  84  Conn.  275,  Ann.  Cas.  1912  C 
1188,  79  Atl.  1070. 
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of  a  hotel  company  allowing  it  to  provide  for  other  buildings,  so  as 
not  to  confine  the  purpose  of  the  corporation  exclusively  to  a  hotel 
enterprise,  was  not  a  radical  change  of  the  original  charter  but  a  mere 
enlargement  of  its  purposes.^* 

§4319. Arbitrary  and  unreasonable  amendments.  The  re- 
served power  of  amendment  and  alteration  must  also  be  exercised 
upon  terms  that  are  just  and  reasonable,^^  and  alterations  must  be 
made  in  good  faith.^® 

§4320.  Contracts  in  contravention  of  reserved  power  to  amend 
or  repeal.  The  reserved  power  of  the  state  to  alter,  amend  or  re- 
peal, cannot  be  avoided  by  a  corporation  or  its  members  by  entering 
into  contracts  or  incurring  debts,  since  all  persons  are  bound  to  take 
notice  of  the  law  reserving  the  power.^''  And  if  a  contract  cannot 
be  performed  consistently  with  an  alteration  in  a  charter,  perform- 
ance, as  thus  hindered  or  obstructed,  will  be  excused  under  the  rule 
that  the  performance  of  contracts  is  excused  when  rendered  impossible 
by  an  act  of  law.^*  Pursuant  to  this  rule,  it  has  been  held  that  an 
amendment  to  a  charter  of  a  railroad,  giving  it  the  power  to  issue 
bonds  to  construct  a  bridge  which  should  be  open  for  use  by  other 

The   fact   that   an    amendment   op-  L.  Ed.  1423,  L.  E.  A.  1916  A  1133; 

erates  to  expose  a  company  to  taxa-  Fair  Haven  &  W.  B.  Co.  v.  New  Ha- 

tion  on  property  acquired  for  the  con-  ven,   203   IT.   S.   379,   51   L.   Ed.   237j 

duct   of  new  business   to  be  entered  Shields  v.  Ohio,  95  U.  S.  319,  24  L. 

into,  whereas  it  was  originally  exempt  Ed.  357;  Larabee  v.  DoUey,  175  Fed. 

from  taxation,  furnishes  no   obstacle  365;  Arkansas  Stave  Co.  v.  State,  94 

to  acceptance  by  the  majority.     Per-  Ark.   27,    27   L.    E.    A.    (N.   S.)  '255, 

kins  V.  Coflan,  84  Conn.  275,  Ann.  Cas.  140  Am.  St.  Eep.  103,  125  S.  W.  1001; 

1912  C  1188,  79  Atl.  1070.  Ozan  Lumber  Co.  v.  Biddie,  87  Ark. 

Unlawful  and  unauthorized   expen-  587,  113  S.  W.  796;  Leep  v.  St.  Louis, 

ditures    of    money    in    procuring    an  I.  M.   &   8.  By.   Co.,  58  Ark.  407,  23 

amendment  of  a  charter,  and  legisla-  L.   E.  A.   264,  41   Am.  St.  Eep.  109, 

tion  in  aid  of  it,  and  threatened  fu-  25  S.  W.  75. 

ture  expenditures,  will  not  invalidate  16  Pair  Haven  &  W.  E.  Co.  v.  New 

the  proceedings  and  prevent  any  legal  Haven,  203  TJ.  S.  379,  51  L.  Ed.  237; 

result    from    the    acceptance    of    the  Arkansas  Stave  Co.  v.  State,  94  Ark. 

amendment,  since  the  majority  having  27,  27  L.  E.  A.   (N.  S.)  255,  140  Am. 

power  to  accept  would  also  have  pow-  St.  Eep.  103,  125  S.  W.  1001. 
er  to  ratify  expenditures.    Perkins  v.         17  Calder   v.    Michigan,    218   TJ.   S. 

Coffin,  84  Conn.  275,  Ann.  Cas.  1912  C  591,  54  l.  Ed.  1163;  Macon  &  B.  E. 

1188,  79  Atl.  1070.  Co.  v.  Gibson,  85  Ga.  1,  21  Am.  St. 

14Casanas   v.   Audubon   Hotel   Co.,  Rep.   135,  11  S.  E.  442. 
124  La.  786,  50  So.  714.  18  Macon  &  B.  E.  Co.  v.  Gibson,  85 

15  Chicago,  M.   &  St.  P.  E.   Co.  v.  Ga.  1,  21  Am.  St.  Eep.  135,  11  S.  B.    , 

State  of  Wisconsin,  238  TJ.  8.  491,  59  442. 
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railroads,  was  not  defeated  by  the  mortgage  foreclosure  sale  of  such 
railroad,  although  it  appeared  that  the  amendment  was  enacted  after 
the  execution  of  the  mortgage  under  which  the  foreclosure  sale  was 
liad.i9 

IV.  PARTICUIiAB  ALTERATIONSj   AMENDMENTS  AND   REPEALS 

§4321.  Banks.  Under  its  reserved  power  of  alteration  the  state 
may  provide  for  the  merger  of  banking  corporations,  so  that  such 
merger  may  be  effected  in  spite  of  the  protest  of  minority  stock- 
holders,*^ and  it  has  also  been  held  that  an  act  assessing  stockholders 
of  national  banks  did  not  impair  the  obligations  of  contracts.**  A 
statute  imposing  double  liability  to  creditors  on  stockholders  whose 
stock  was  paid  in  full  has  been  held  unconstitutional  in  one  state,** 
but  in  another  state  it  was  held  that  a  statute  which  imposed  a 
greater  liability  upon  stockholders  of  bahks  than  was  imposed  prior 
to  its  enactment,  did  not  impair  the  obligatibns  of  contracts.**  A 
bank  guaranty  law  by  which  banks  were  authorized  to  use  their  prop- 
erty to  reimburse  depositors  has  been  held  unconstitutional  in  that 
the  corporate  funds  might  be  used  for  a  private  purpose,  whereby 
the  stockholders  would  be  deprived  of  their  property  without  due 
process  and  their  contracts  impaired.*^ 

• 

§  4322.  Building  and  loan  associations.  In  one  state  a. statute  was 
passed  regulating  building  and  loan  associations  and  the  amount  of 
interest  which  such  corporations  might  charge.  The  contract's  of 
members  were  not  changed,  but  it  was  provided  that  if  the  act  was 
not  complied  with  before  a  certain  time,  the  authority  of  such  com- 

19  Union  Pac.  E.  Co.  v.  Mason  City  paid  in  full,  and  see.  1772  providing 

&  F.  D.  B.  Co.,  199  U.  S.  160,  50  L.  that  the  articles  of  incorporation  of 

Ed.  134.  such    companies   may    contain    provi- 

21  Colby  V.  Equitable  Trust  Co.,  124:  sions  not  inconsistent  with  the  law, 

N.  Y.  App.  Div.  262,  108  N.  Y.  Supp.  but  proper   for  the  interests   of   the 

978.  corporation   and  the   accomplishment 

82  Citizens '  Nat.  Bank  v.  Kentucky,  of   its   purposes,    does   not   authorize 

217  U.  S.  443,  54  L.  Ed.  832.  such  an  amendment.    Central  Wiscon- 

23  Under  Wis.  Const,  art.  4,   §   31,  sin    Trust    Co.    v.    Barter,    194    Fed. 

prohibiting   special   or   private   laws,  835,   aff'g   Harris    v.    Northern   Blue 

and  requiring  uniformity  of  corporate  Grass  Land  Co.,  185  Fed.  192. 

"powers  and  privileges,"  a  corpora-  ,     ZiBarth  v.  Pock,  51  Mont.  418,  155 

tion  organized  under   Wis..  St.   1898,  Pac.  282.    See  §  4826,  infra, 

c,  86,   §  1771,  for  banking  and  other  2B  Bank  Guaranty  Law  (Kan.  1909, 

special    enumerated    purposes    cannot  e.   61);   Larabee   v.  Dolley,   175  Fed. 

subject  its  stockholders  to  double  li-  365. 
ability  to  creditors  when  the  stock  is 
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panics  to  do  business  should  cease,  and  their  business  be  wound  up. 
It  was  held  that  such  a  statute  was  not  unconstitutional  as  impairing 
the  obligations  of  contracts,  and  corporations  which  complied  with 
the  statute  and  amended  their  articles,  could  not  subsequently  contend 
that  the  act  was  invalid.  Also  in  such  ease  there  was  an  implied 
acceptance  of  the  statute  so  that  members  were  estopped  from 
denying  such  acceptance.^®  It  has  been  held  also  that  the  public 
interest  is  involved  in  every  usury  law,  and  in  consequence  such  in- 
terest is  involved  in  the  repeal  of  a  charter  of  a  building  and  loan 
association  exempting  it  from  usury  statutes  and  allowing  it  to  charge 
excessive  interest.  As  a  result  such  a  charter  is  subject  to  amend- 
ment, alteration  or  repeal.^' 

§  4323.  Change  of  name.  A  change  in  the  name  of  a  railroad  com- 
pany or  other  corporation  is  authorized  under  a  reservation  of  power 
to  amend  or  alter  its  charter .^^ 

§  4324.  Consolidation  and  reorganization.  The  state,  undter  its 
reserved  power,  may  authorize  the  consolidation  of  corporations,  so 
that  such  action  may  be  affected  by  a  majority  of  the  stockholders,^^ 
and  in  a  like  manner  such  a  charter  power  which  is  not  executed  may 
be  taken  away  by  an  amendment  to  the  charter.*"    In  fact,  it  has 

26  St.  John  V.  Iowa  Business  Men 's  porations,   see   generally   the   chapter 

Building  &  Loan  Ass 'n,  136  Iowa  448,  on   Consolidation,  infra. 

15  L.   K.  A.   (N.  S.)   503,  113  N.  W.  Where   a   corporation  was   incorpo- 

863.  rated  under  a  statute   (Code  1873,  c. 

21' Mississippi      Building     &     Loan  57,  §§59,  60),  whereby  the  power  to 

Ass'n  V.  McElveen,  100  Miss.  16,  56  alter   or   amend   the    charter   was  re- 

So.  187.  served    to    the    state,   the   state   may 

28  Buffalo  &  N.  Y.  City  E.  Co.  v.  subsequently  authorize  the  consolida- 
Dudley,  14  N.  Y.  336,  holding  that  the  tion  of  such  company  with  another 
change  does  not  destroy  the  corporate  corporation,  by  a  majority  vote  of 
identity  and  therefore  release  sub-  stockholders,  although  a  unanimous 
scribers  to  the  stock  from  liability  on  vote  was  required  prior  to  that  time. 
their  -  subscriptions.  Winf  ree  v.  Eiverside  Cotton  Mills,  113 

Where  the  name  of  a  corporation,  Ya.  717,  75  S.  B.  309. 
the  Orphans'  Home,  was  changed  to  SOPearsall  v.  Great  Northern  E. 
the  Protestant  Orphans'  Home,  the  Co.,  161  U.  S.  646,  40  L.  Ed.  838,  hold- 
charter  being  extended,  the  same  cor-  ing  that  where  the  charter  of  a  rail- 
poration  with  a  slightly  different  ■  road  company,  or  the  general  law,  re- 
name continued  in  existence.  Palfrey  serves  the  right  to  alter  or  amend, 
V.  Association  for  Eelief  of  Jewish  the  legislature  may  take  away  from 
Widows  &  Orphans,  110  La.  452,  34  the  company  a  general  power  given  by 
So.  600.  its  charter  to  consolidate  with   other 

29  As   to   the   consolidation   of  cor-  »  corporations,  so  long  as  the  power  is 
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been  held  that  the  power  of  consolidation  may  be  taken  away  by  a 
general  statute  enacted  in  'the  exercise  of  the  police  power  when  there 
is  no  reservation  of  the  power  of  amendment.'^ 

A  consolidation  agreement  which  operates  to  dissolve  the  consti- 
tutot  companies,  and  to  form  a  new  corporation,  is  in  no  sense  an 
amendment  of  the  charters  of  the  constituent  companies,'^  and  stat- 
utes authorizing  amendments  to  increase  capital  stock,  or  to  provide 
for  preferred  srtock,  have  been  held  not  to  apply  to  such  a  consolida- 
tion agreement  entered  into  in  pursuance  of  other  statutes.'* 

A  statute  providing  for  the  reorganization  of  a  mutual  insurance 
company  and  the  distribution  of  its  assets  or  the  bestowal  thereof 
upon  another,  has  been  held  unconstitutional.  In  such  case  the  con- 
sent of  all  the  members  ia  necessary.^*  The  reorganization  of  a  mutual 
reserve  fund  association,  by  which  its  business  was  broadened  from 
co-operative  and  assessment  life  insurance  to  life  insurance  of  every 
kind,  was  held  not  to  impair  contract  obligations  or  deprive  policy- 
holders of  vested  rights  and  property  without  due  process  of  law.^* 

§  4325.  Contracts  of  corporations.  Under  the  reserved  power  to 
alter,  amend  or  repeal,  the  legislature  may  regulate  a  corporation's 
power  to  contract  when  such  regulation  is  for  the  public  good,  and 
is  not  subversive  of  any  vested  right  or  of  the  object  of  the  charter,'^ 

unexecuted,  to  such  an  extent  bs  to  of  capital  stock,  and  Acts  1903,  p.  349^ 
prohibit  consolidation  with  parallel  or  Burns '  Ann.  St.  1914,  §  5663,  author- 
competing  lines.  izing  such  companies  to  provide   for 

31  Under  such  power,  the  legislature  preferred  stock,  have  been  held  not  to 

may  prohibit  the  consolidation  or  com-  apply  to  a  consolidation  agreement  en- 

6ination  of  competing  railroads,  and  tered   into   tinder   Acts   1899,   p. '  378, 

make    the    prohibition    applicable   to  Burns'   Ann.   St.   1901,   §   5468n,   and 

existing  corporations   whose  charters  Acts    1903,   p.    181,   Burns'   Ann.  St. 

confer  a  general  power  to  consolidate,  1914,  §  5690,  authorizing  consolidation 

provided  the  power  so  conferred  haa  of    stock    of    cpnstituent     companies 

not  been  executed;  and  it  can  make  upon  such  terms  as  might  be  mutually 

no  difference  that  the  right  to  alter,  agreed  upon.     Norton  v.  Union  Trae- 

amend  or  repeal  the  charters  of  such  tiou  Co.,  183  Ind.  666,  110  N.  B.  113. 

corporations   has   not   been    reserved.  34Huber  v.  Martin,  127  Wis.  412,  3 

Louisville  &  N.  E.  Co.  v.  Kentucky,  L.  E.  A.  (N.  S.)  653,  115  Am.  St.  Eep. 

161  U.  B.  677,  40  L.  Ed.  849.  1023,  7  Ann.  Cas.  400,  105  N.  W.  1031, 

38  Norton  v.  Union  Traction  Co.  of  1035. 

Indiana,  183  Ind.  666,  110  N.  B.  113.  35  Polk    v.    Mutual    Eeserve    Fund 

33  Acts   1901,   p.   298,  Bums'  Ann.  Life  Ass 'n,  207  U.  S.  310,52  L.Ed.  222. 

St.    1914,    §    5659,   authorizing    street  36  Arkansas  £tave   Co.  v.  State,  94 

railway  companies,  by  unanimous  eon-  Ark.  27,  27  L.  E.  A.  (N.  S.)  255,  140 

sent  of  stockholders,  to  amend  their  Am.  St.  Eep.  103,  125  6.  W.  1001;  Leep 

charters  Bo  as  to  provide  for  increases  v.  St.  liouis,  I.  M,  &  S.  Ey.  Co.,  58 
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but  it  cannot  take  away  the  right  to  contract  nor  impair  it  to  such 
an  extent  aa  to  render  it  ineffectual.*'' 

Such  alterations  in  the  charter  of  a  corporation  as  are  reasonably- 
necessary  to  protect  its  creditors  are  within  a  reservation  by  the 
legislature  of  the  power  to  alter  or  amend.  Thus,  it  has  been  held 
that  a  railroad  company's  charter  may  be  so  far  amended  as  to  re- 
quire it  to  provide  a  sinking  fund  for  the  protection  of  holders  of 
its  bonds  or  other  obligations.'^ 

§4326.  Contracts  of  stockholders.  The  reserved  power  of  the 
state  may  be  exercised  not  only  to  alter  tha  contract  as  it  exists 
between  the  state  and  the  corporate  entity,  but  as  well  to  alter  the 
■  contract  existing  between  the  corporation  and  its  stockholders^  and 
the  stockholders  inter  sese.'*  This  is  the  general  rule,  although  there 
are  decisions  to  the  contrary ,*•  and  it  has  been  held  that  the  state 
cannot  reach  out  and  impair  the  obligations  of  contracts  existing  be- 
tween the  corporation  and  its  members,  or  among  the  corporators 
themselves,*^  and  the  power  of  amendment  does  not  authorize  the 
legislature  to  make  a  new  contract  for  the  stockholders,^  nor  to 
change  the  relation  between  a  corporation  and  its  stockholders  against 
their  will,  though  it  may  grant  to  the  corporation  the  power  to  effect 
changes.** 

But  in  general,  the  corporate  charter  may  be  altered  so  as  to  impose 

Ark.  407,  23  L.  R.  A.  264,  41  Am.  St.  serving  the  power  to  the  state  to  alter 
Rep.  109,  25  S.  W.  75.  See  Garey  v.  or  amend,  but  the  power  reserved  to 
St.  Joe  Min.  Co.,  32  Utah  497,  13  L.  alter  or  amend  the  cbarter  is  sufficient 
E.  A.  (N.  S.)  554,  91  Pao.  369.  for  that  purpose.  "Winfree  v.  River- 
See  also   §  4343,  infra.  side  CJottou  Mill^  113  Ya.  717,  75  S. 

37  Leep  v.  St.  Louis,  I.  M.  &  S.  By.  E.  309. 

Co.,  58  Ark.  407,  23  L.  R.  A.  264,  41  40  Garey  v.  St.  Joe  Min.  Co.,  32  TTtah 

Am.  St  Rep.  109,  25  S.  "W.  75.  497,  12  L.  R.  A.   (N.  S.)  554,  91  Pac. 

38  Union  Pac.  R.  Co.  v.  United  States      369. 

(Sinking-Fund  Oases),  99  U.  S.  700,  Alabama  Const.  §  238  refers  merely 

25  L.  Ed.  496.  to   the    power    of   the    legislature   to 

39Somerville    v.   St.   Louis   Mining  alter,  amend,   revoke  or  repeal  ehar- 

&  Milling  Co.,  46  Mont.  268,  L.  R.  A.  ters  of  corporations  and  has  no  ref- 

1915  B  811,  127  Ba«.  464;  Winfree  v.  erence    to    the    powers    conferred   on 

Riverside  Cotton  Mills,   113  Va.  717,  corporations  and  which  enter  into  its 

75  S.  E.  309.  contract  with  subscribers.     Bernstein 

To    authorize    the    state    to    make  v.  Kaplan,  150  Ala.  222,  43  So;  581. 

amendments  or  alterations  which  af-  41  Garey  v.  St.  Joe  Min.  Co.,  32  Utah 

feet  stockholders  in  their  relation  to  497,  12  L.  R.  A.  (N.  S.)  554,  91  Pac. 

the   corporation,   to  the   state   or  he-  369. 

tween  themselves,  it  is  not  necessary  43  Avondale  Land  Co.  v.  Shook,  170 

that   the   stockholders  shall  be  men-  Ala.  379,  54  So.  268. 

tioned  in  terms  in  the  instrument  re-  43  St.  John  v.  Iowa  Business  Men's 
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greater  burdens  on  the  stockholders  than  were  imposed  at  the  time 
the  charter  was  granted,  providing  only  such  alteration  does  not  in- 
volve a  confiscation  of  the  rights  of  individuals,  deprive  them  of  their 
property  without  due  process  of  law  or  violate  the  elementary  prin- 
ciples of  natural  justice.**  In  accordance  with  the  general  rule  it 
^as  been  held  that  where  a  corporate  charter  contains  a  recital  that 
its  stock  shall  be  nonassessable,  but  such  charter  is  subject  to  the  re- 
served power  of  the  state  to  alter,  amend  or  repeal,  the  recital  must 
|be  construed  to  mean  that  the  stock  shall  be  nonassessable  until  such 
time  as  the  legislature  shall  provide  that  it  shall  be  assessable,  or  until 
such  time  as  it  shall  be  rendered  assessable  pursuant  to  legislation 
authorizing  such  change.*^  Accordingly  a  statute  providing  for  the 
amendment  of  articles  so  as  to  render  stock  assessable  has  been  held 
not  to  impair  the  obligations  of  contracts,**  but  in  accordance  with 
the  contrary  rule,  the  opposite  conclusion  has  been  reached  with  re- 
spect to  similar  statutes  in  other  states.*" 

Some  of  the  state  courts  have  held  that  the  legislature  may  change 
the  number  of  votes'  or  mode  of  voting  at  stockholders'  meetings,  so 
as  to  allow  cumulative  voting,*'  while  others  have  held  that  such  a 
change  impairs  vested  rights  of  dissenting  stockholders,  and  is  there- 
fore unauthorized.*^  This  question,  however,  has  been  set  at  rest  by 
a  decision  in  the  Supreme  Court  of  the  United  States,  holding  that 
such  an  amendment  is  authorized.*" 

Building  &  Loan  Ass'n,  136  Iowa  448,  incorporation  so  as  to  make  fully  paid- 

15  L.  E.  A.   (N.  S.)    503,  113  N.  W.  up  stock  assessable,  when  the  original 

863.  articles     provided     that     such     stock 

14  Earth  v.  Pock,  51  Mont.  418,  155  should  be  nonassessable,  is  a  statute 

Pae.  282.  '  affecting  the  contractual  relations  of 

Though  the  effect  of  an  alteration  the  stockholders  among  themselves  and 

is  to  add  to  the  burdens  of  the  stock-  is  an  impairment  of  the   contract  in 

holders  by  increasing  their  liability,  violation  of  the  Federal  Constitution, 

such  alteration  does  not  interfere  with  Garey  v.  St.  Joe  Min.  Co.,  32  Utah 

contracts  or  vested  rights.     Hinckley  497,  12  L.  K.  A.  (N.  S.)  554,  91  Pac. 

V.  Schwarzsehild  &  Sulzberger  Co.,  107  369. 

N.  T.  App.  Div.  470,  95  N.  Y.  Supp.  48  Attorney  General  v.  Looker,  111 

357.  Mich.  498,  56  L.  E.  A.  947,  69  N.  W. 

45gomerville  v.  St.  Louis  Mining  &  929,   aff'd   179   IT.   S.   46,   45   L.   Ed. 

Milling  Co.,  46  Mont.   268,  L.  E.  A.  79;    Cross  v.   West  Virginia  Cent.  & 

1915  B  811,  127  Pae.  464.  P.  Ey.  Co.,  35  "W.  Va.  174,  12  S.  E. 

46  Somerville    v.    St.   Louis   Mining  1071. 

&  Milling  Co.,  46  Mont.  268,  L.  E.  A.  49  Orr  v.   Bracken   County,   81   Ky. 

1915  B  811,  127  Pae.  464.  593;  In  re  Newark  Library  Ass'n,  64 

47 Utah  Sess.  Laws  1903,  p.  80,  e.  N.  J.   L.   217,  43   Atl.  435;    Hays  v. 

94,   authorizing  the   majority   of  the  Com.,  82  Pa.  St.  518. 

stoekholders  to  amend  the  articles  of  BO  Looker  v.  Maynard,  179  U.  S.  46, 
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An  increase  or  reduction  of  capital  stock  may  be  authorized,  pro- 
vided that  no  vested  rights  of  property  are  impaired,si  and  a  statute 
authorizing  the  issuance  of  preferred  stock  upon  the  vote  of  two- 
thirds  of  the  stockholders  has  been  held  within  the  reserved  power  of 
the  state,  although  additional  burdens  were  thereby  imposed  upon  the 
shareholders,  and  their  rights  were  diminished.^*  Also  the  reserved 
power  of  alteration  or  amendment  has  been  held  to  give  the  legisla- 
ture power  to  make  the  stockholders  of  existing  corporations  indi- 
vidually liable  for  the  debts  of  the  corporation  subsequently  con- 
tracted, even  though  the  articles  of  incorporation  expressly  declare 
that  the  stockholders  shall  not  be  so  liable.** 

§4327.  Corporate  reports.  A  statute  requiring  corporations  to 
make  and  file  annual  reports  is  a  proper  exercise  of  the  legislative 
power  to'  alter  or  amend  charters.** 

§  4328.  Dams.  A  corporation  authorized  to  construct  and  main- 
tain a  dam  across  a  navigable  stream  may  be  required  to  construct  a 
suitable-  lock  for  the  passage  of  vessels.**  And  a  water  power  ccm- 
pany  or  other  corporation,  authorized  by  its  charter  to  construct  and 
maintain  a  dam  across  a  river  or  stream  in  which  migratory  fish  ars 
accustomed  to  pass,  may  be  required  to  construct  suitable  fishways 
at  its  own  expense,  if  the  power  to  alter  or  amend  its  charter  has  been 
reserved,**  provided  a  vested  right  to  maintain  the  dam  as  it  is  con- 
structed does  not  exist.*' 

§4329.  Perries.  Under  the  reserved  power  to  alter  and  amend 
charters,  it  has  been  held  that  an  act  incorporating  a  ferry  company 

45  L.  Ed.  79,  aff 'g  111  Mieh.  498,  56  21  N.  T.  9;  Gardner  v.  Hope  Ins.  Co., 

L.  E.  A.  947,  69  N.  W.  929.  9   R.  I.   194,  11  Am.  Eep.   238.     See 

51  See  generally  §  3457  et  seq.,  generally  Chap.  56,  supra,  and  the 
supra.    See  also  Durfee  v.  Old  Colony  chapter  on  Insolvency,  infra. 

&  F.  River  E.   Co.,  5   Allen    (Mass.)  M  Deloria  v.  Atkins,  158  Mieh.  232, 

230;  Buffalo  &  N.  T.  City  R.  Co.  v.  122  N.,  "W.  559.     See  generally  Chap. 

Dudley,  14  F.  T.  336.     Compare  Za-  46,  supra. 

briskie  v.  Haekeusack  &  N.  Y.  R.  Co.,  65  South  Bay  Meadow  Dam  Co.  v. 

18  N.  J..  Eq.   178,  90  Am.   Dee.   617.  Gray,  30  Me.  547. 

52  Hinckley  v.  Schwarzsehild  &  56  Inland  Fisheries  v.  Holyoke 
Sulzberger  Co.,  107  N.  Y.  App.  Div.  Water  Power  Co.,  104  Mass.  446,  6 
470,  95  N.  Y.  Supp.  357.  Am.  Eep.  247,  aff'd  15  Wall.  (TJ.  S.) 

53  Sherman  v.  Smith,  1   Black   (U.  500,   21   L.   Ed.   133;    Com.   v.   Essex 
S.)  587,  17  L.  Ed.  163;  Bailey  v.  Hoi-  County,  13  Gray  (Mass:)  239. 
lister,  26  N.  Y.  112;  In  re  Reciprocity  57  Com.  v.  Essex   County,  13   Gray 
Bank,  22  N.  Y.  9j  In  re  Lee's  Bank,  (Mass.)  239.    See  §4311,  supra. 
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and  providing  that  no  other  ferry  shall  be  established  within  two 
miles  of  the  one  authorized,  may  be  amended  by  limiting  the  exclusive 
right  to  a  quarter  of  a  mile  along  the  shore.** 

§  4330.  Franchises  for  use  of  streets.  In  conformity  with  the  gen- 
eral rule,  heretofore  noted,  that  a  corporation  organized  under  general 
incorporation  laws  holds  its  franchises  subject  to  the  right  of  the 
state  to  change  those  general  laws  and  their  application  to  existing 
corporations  in  any  manner  not  prejudicial  to  vested  interests  of  the 
corporation,  its  creditors  and  stockholders,  nor  inconsistent  with  the 
terms  of  the  implied  contract  of  the  latter,*'  where  the  right  conferred 
on  a  railway  company  to  use  public  streets  becomes  one  of  the  cor- 
porate franchises  of  the  corporation  to  which  it  is  granted,  and  the 
city  is  the  delegated  agent  of  the  state  in  granting  it,  the  reserved 
power  of  amendment  or  repeal  would  seem  to  authorize  the  legis- 
lature to  modify  the  conditions  on  which  the  franchise  was  given,  as 
well  as  to  repeal  or  amend  the  franchise  itself.®'*  As  to  repeals,  it  has 
been  held  that  the  fact  that  a  city  gives  a  corporation  the  privilege 
of  using  its  streets  forever  does  not  enlarge  the  right  of  the  corpora- 
tion to  continue  in  existence  as  against  the  sovereign  power.®^  But 
the  reserved  power  to  alter' or  repeal  cannot  be  construed  to  be  a 
power  to  revoke  and  terminate  public  utility  service  contracts  aris- 
ing out  of  the  user  of  streets,  where  such  user  constitutes  a  contract 
falling  within  the  protection  of  the  Federal  Constitution.*^ 

•§4331.  Hotels.  The  time  limited  in  the  charter  of  a  hotel  coin- 
panj'  for  the  construction  of  its  hotel  may  be  extended  by  the  legis- 
lature, undet  the  reserved  power  of  amendment.*^ 

§4332.  Insurajice  corporations.  Where  a  fraternal  mutual  ben- 
efit association  derives  all  its  powers,  rights  and  authority  to  write 
insurance  contracts  from  a  special  charter  which  reserves  to  the 
legislature  the  right  to.  alter  and  amend  such  charter,  the  legislature 
may  make  such  provision  for  the  regulation  of  the  corporation's  busi- 
ness as  it  sees  fit.^     Thus  it  has  been  held  that  an  act  requiring 

B8  See  Perrin  v.  Oliver,  1  Minn.  202.  61  Calder    v.    Michigan,    218    TJ.    S. 

69  See  §  4308  et  seq.,  supra,  and  Con-  591,  54  L.  Ed.  1163. 

verse  v.  ^tna  Nat.  Bank,  79  Conn.  62  Lansing  v.  Michigan  Power  Co., 
163,  7  Ann.  Gas.  75,  64  Atl.  341.              ■  183  Mich.  400,  150  N.  W.  250. 

60  Manitowoc   v.    Manitowoc   &    N.  63  Union  Hotel  Co.  v.  Hersee,  79  N. 

Traction   Co.,   145   Wis.   13,   140   Am.  T.  454,  35  Am.  Eep.  536. 

St/  Eep.  1056,  129  N.  W.  925.  64  Supreme  Council  Catholic  Knights 
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copies  of  all  amendments  to  the  by-laws  of  such  associations  t«  be 
attached  to  certificates  of  insurance,  to  be  effective,  is  not  invalid 
as  operating  to  impair  the  obligations  of  contracts.®^ 

The  legislative  power  with  respect  to  insurance  companies  is  also 
very  extensive.  Thus,  the  legislature  may  provide  for  the  reor- 
ganization of  such  companies,^^  and  under  the  reserved  power  of 
amendment,  when  it  is  shown  to  exist,*''  the  charter  of  a  company 
may  be  amended  so  as  to  authorize  the  mutualization  of  the  company, 
by  allowing  the  policyholders  to  elect  some  of  the  directors.*^  Of 
course  no  reservation  could  authorize  a  law  giving  to  policyholders 
the  capital  stock  of  stockholders  or  any  right  so  connected  with  their 
property  as  to  be  essential  to  its  preservation  and  existence.** 

The  commissions  payable  to  agents  for  new  business  secured  may 
be  regulated,  but  such  a  regulative  act  will  not  be  construed  as  retro- 
active so  as  to  annul  contracts  made  before  its  passage.™  Where 
the  charter  of  a  mutual  life  insurance  company  requires  it  to  pay  a 
certain  proportion  of  its  profits  to  a  hospital,  and  reserves  to  the 
legislature  the  power  of  repeal  or  amendment,  it  has  been  held  that 
the  legislature  could  afterwards  increase  the  amount  of  profits  to  be 
paid  by  changing  the  measure  for  determining  the  amount.''^ 

§  4333.  Master's  and  servant's  rights  and  liabilities.  Under  its 
reserved  power,  the  legislature  may  enact  statutes  to  protect  the 

of  America  v.  Logsdon,  183  Ind.  183,  ance  company  provided  that  the  tusi- 

108   N.  E.  587.  ness    should    be     conducted     on    the 

65  Supreme  Council  Catholic  Knights  mutual  plan,  whereby  the  stockholders 
of  America  v.  Logsdon,  183  Ind.  183,  were  entitled  to  share  in  the  surplus" 
108   N.  B.   587.  upon     some     equitable     basis,    which 

66  See   §  4324,  supra.  '  might  be   provided  by   tjie   directors, 

67  Under  New  York  Eev.  St.  pt.  1,  a  statute  authorizing  the  mutualiza- 
c.  18,  tit.  3,  §  8,  the  charter  of  a  life  tion  of  the  company  by  allowing  the 
insurance  company  may  be  altered,  policyholders  to  elect  some  of  the  di- 
suspended  or  repealed,  even  though  rectors,  while  others  were  elected  by 
the  company  was  organized,  under  L.  the  stockholders,  was  within  the  power 
1853,  c.  463,  §  11  of  which  provides  of  the  legislature,  and  did  not  operate 
that  companies  organized  thereunder  to  deprive  the  stockholders  of  their 
shall  be  subject  to  the  general  cor-  rights.  Lord  v.  Equitable  Life  Assur. 
poration  law  "except  as  hereinafter  Soe.  of  United  States,  194  N.  T.  212, 
specially  provided  for,"  and  §20  of  22  L.  E.  A.  (N.  S.)  420,  87  N.  E.  443. 
which  provides  that  the  charters  of  69  Lord  v.  Equitable  Life  Assur. 
such  companies  shall  continue  for  20  Soc.  of  United  States,  194  N.  T.  212, 
years.  Lord  v.  Equitable  Life  Assur.  22  L.  E.  A.  (N.  S.)  420,  87  N.  E.  443. 
Society,  109  N.  Y.  App.  Div.  252,  96  70  Boswell  v.  Security  Mut.  Life  Ins. 
N.  Y.  Supp.  10,  aflf'g  47  N.  Y.  Misc.  Co.,  193  N.  Y.  465,  19  L.  E.  A.  (N.  S.) 
187,  94  N.  Y.  Supp.  65.  946,  86  N.  E.  532. 

88  Where  the  charter  of  a  life  insur-  71  Massachusetts  General  Hospital  v. 

7618 


Ch.  57]  Amen-dmeutt  ok  Repeal  of  Chaetee  [§  4333 

employees  of  corporations.  Thus  it  may  regulate  the  contracts,  by 
requiring  the  semimonthly  payment  of  wages,  and  it  has  been  held 
that  such  a  statute  does  not  substantially  impair  the  object  and  pur- 
pose of  incorporatisn,  does  not  deny  the  equal  protection  of  the  law, 
is  not  unreasonable  and  is  not  invalid  as  restricting  the  right  to 
contract.''^  Similar  statutes,  limited  to  certain  kinds  of  corporations, 
have  also  been  sustained  as  a  valid  exercise  of  the  power  of  amend- 
ment or  repeal,  in  other  states.''^ 

Statutes  requiring  corporations,  or  certain  kinds  of  corporations, 
to  pay  servants  or  employees  discharged  by  them,  whether  with  or 
without  cause,  the  wages  earned  at  the  time  of  such  discharge,  with- 
out abatement  or  deduction,  and  imposing  penalties  for  nonpajTuent, 
have  also  been  held  a  valid  exercise  of  the  power  to  amend  or  repeal.'* 


State  Mut.   Life  Assur.   Co.,  4  Gray 
(Mass.)  227. 

72  Arkansas  Stave  Co.  v.  State,  &4 
Ark.  27,  27  L.  R.  A.  (N.  S.)  255,  140 
Am.  St.  Rep.  103,  125  S.  W.  1001. 

73  Labor  Law,  §§10,  11,  12  (Consol. 
Laws,  c.  31,  §§10,  11,  12),  requiring 
corporations  and  individuals  to  pay 
wages  in  cash,  and  requiring  steam 
surface  railroads  to  pay  wages  semi- 
monthly, by  the  last  clause,  operated 
to  repeal  all  charters  of  such  railroads 
■which  provided  for  a  different  time  of 
payment  for  employees  and  as  an  ad- 
dition or  amendment  to  all  charters 
in  which  no  time  of  payment  was  pre- 
scribed. New  York  Cent.  &  H.  River 
S.  Co.  V.  Williams,  199  N.  T.  108, 
S5  L.  B.  A.  (N.  S.)  549,  139  Am. 
St.  Bep.  850,  92  N.  E.  404.  Such 
statute  is  a  valid  exercise  of  the 
power  reserved  to  the  legislature  to 
amend  charters  of  corporations  such 
as  steam  surface  railroacB,  and  is  not 
unconstitutional.  New  York  Cent.  & 
H.  River  R.  Co.  v.  Williams,  64  N.  Y. 
Misc.  15,  118  N.  Y.  Supp.  785. 

A  classification  of  corporations  with 
reference  to  their  relations  to  the 
public  is  reasonable.  New  York  Cent. 
&  H.  River  E.  Co.  v.  Williams,  199 
N.  Y.  108,  35  L.  B.  A.  (N.  S.)  549, 
139  Am.  St.  Bep.  850,  92  N.  E.  404. 

Act  of  Dee.  10,  1906  (Acts  1906,  No. 


117),  requiring  the  weekly  payment  of 
wages  by  certain  corporations,  does 
not  deny  the  equal  protection  of  the 
laws  although  it  does  not  apply  to 
all  corporations.  Such  statute  does 
not  deprive  a  corporation  of  liberty 
or  property,  in  violation  of  the  Four- 
teenth Amendment  to  the  Constitu- 
tion. While  the  act  restricts  the  right 
to  contract  with  employees  for  a 
longer  period  of  payment,  it  is  within 
the  scope  of  the  reserved  power  to 
amend  charters,  is  p»omotive  of  the 
public  good,  and  cannot  be  said  to  im- 
pair the  obligations  of  contracts,  as 
the  corporators  must  be  said  to  have 
assented  in  advance  to  such  changes. 
Lawrence  v.  Butland  R.  Co.,  80  Vt. 
370,  15  L.  E.  -A.  (N.  S.)  350,  13  Ann. 
Cas.  475,  67  Atl.  1091. 

74  An  act  providing  that  railroad 
or  construction  companies  shall  pay 
their  employees  when  discharged,  vnth 
or  without  cause,  and  imposing  penal- 
ties for  the  refusal  or  failure  to  pay 
such  wages,  does  not  destroy  or  sen- 
sibly encroach  upon  the  right  to  con- 
tract, is  purely  prospective  in  its 
operation  and  does  not  interfere  with 
vested  rights  or  existing  contracts, 
and  is  not  invalid  as  denying  the 
equal  protection  of  the  law,  since  such 
amendment  rests  on  reasons  deduced 
from    the   peculiar    character    of   the 
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Pellpw-servant  statutes  making  employers  liable  in  damage  for  in- 
juries or  death  sustained  by  employees  through,  the  negligence  of 
fellow-servants  have  been  held  reasonable  and  constitutional  amend- 
ments to  charters  of  corporations.'*  Also  a  similar  statute  applicable 
to  railway  corporations  has  been  held  constitutional,''® 

§  4334.  Bailroad  companies.  In  the  case  of  corporations  such  as 
railroad  companies  which  are  clothed  to  some  extent  with  a  public 
trust  and  are  under  an  obligation  to  discharge  duties  which  affect 
the  community  at  large,  the  legislature  may  make  amendments  in 
furtherance  of  the  public  interest  for  the  benefit  of  their  employees 
even  though  such  amendments  operate  as  limitations  upon  the  exercise 
of  the  right  to  contract.'"  Thus,  as  has  been  noted,  the  time  of  pay- 
ment of  wages  may  be  regulated.'" 

In  addition,  the  power  reserved  may  be  exercised  in  the  interest 
of  the  public,''®  by  imposing  liability  for  negligence  where  property 
is  damaged  through  the  agency  of  locomotive  engintes,*"  and  the  corn- 


business  of  the  corporations  affeoted, 
and  the  public  nature  of  their  func- 
tions, and  applies  to  all  alike.  St. 
Louis,  I.  M.  &  St.  P.  E.  Co.  v.  Paul, 
173  U.  S.  404,  43  L.  Ed.  746;  St.  Louis, 
I.  M.  &  S.  Ey.  Co.  V.  Paul,  64  Ark. 
83,  37  L.  E.  A.  504,  62  Am.  St.  Eep. 
154,  40  S.  W.  705;  Leep  v.  St.  Louis, 
I.  M.  &  S.  Ey.  Co.,  58  Ark.  407,  23 
L.  E.  A.  264,  41  Am.  St,  Eep.  109, 
25  S.  W.  75. 

Civ.  Code  1912,  §  3812,  imposing  a 
penalty  where  corporations  fail  to  pay 
discharged  laborers  such  .wages  as  are 
due,  is  a  valid  exercise  of  the  power 
to  amend,  alter  or  repeal  charters 
of  corporations,  which  power  is  ex- 
pressly reserved  by  Const.  1868,  art. 
XII,  §  1,  and  Const.  1«95,  art.  IX,  §  2. 
Wynne  v.  Seaboard  Air  Line  Ey.,  96 
S.  C.  1,  Ann.  Gas.  1916  B  133,  79  S.  B. 
521. 

76  0zan  Lumber  Co.  v.  Biddie,  87 
Ark.  587,  113  S.  W.  796,  holding  that 
Ark.  Acts  1907,  p.  162,  making  em- 
ployers liable  in  damages  for  injuries 
or  death  sustained  by  an  employee 
through  the  negligence  of  a  fellow- 
eervant,    is    not    unconstitutional    as 


granting  special  privileges  or  as  vio- 
lating the  due  process  of  law  clause. 

76  Lewis  v.  Northern  Pac.  E.  Co., 
36  Mont.  207,  92  Pac.  469,  holding  that 
Montana  Laws  1903,  p.  156,  i;.  83,  ren- 
dering railway  corporations  liable  for 
damages  sustained  by  employees  when 
caused  by  the  negligence  of  certain 
other  employees,  is  a  valid  exercise 
of  the  legislative  power  under  Const. 
art.  XV,  §§  2,  3,  as  to  the  amendment 
of  charters,  and  does  not  deny  the 
equal  protection  of  the  laws. 

77  New  York  Cent.  &  H.  Eiver  E. 
Co.  V.  Williams,  199  N.  T.  10«,  35  L. 
E.  A.  (N.  S.)  549,  139  Am.  St.  Eep. 
850,  92  N.  E.  404. 

78  See  §  4333,  supra. 

79  A  railroad  charter  is  taken  and 
held  subject  to  the  power  of  the  state 
to  regulate  and  control  the  grant  in 
the  interest  of  the  public.  State  v. 
Missouri  Pac.  E.  Co.,  76  Kan.  467,  92 
Pac.  606. 

80  Act  of  March  3,  1911  (L.  1911, 
p.  186;  Burns'  Ann.  St.  1914,  §§  5525a, 
5526b),  imposing  a  liability  in  the  ab- 
sence of  negligence  on  the  part  of  the 
railroads  for  iijury  and  damages  to 
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pany  may  be  required  to  establish  stations  at  other  places  than  were 
contemplated  by  its  charter,  to  change  the  grade  of  its  road,  to  con- 
struct and  maintain  bridges,  gates,  or  other  safeguards  at  highway 
crossings,  to  fence  its  tracks,  or  to  construct  and  maintain  cattle 
guards,  etc.*i  The  service  supplied  by  railroads  may  be  regulated, 
'  and  it  has  been  held  that  an  order  to  maintain  motor  car  passenger 
service  on  a  line  did  not  operate  to  impair  the  obligations  of  the  rail- 
road's contract. ®2  ,It  has  also  been  held  that  the  charter  of  a  rail- 
road company  may  be  altered  so  as  to  allow  a  city  authorized  to  sub- 
scribe for  shares  of  its  stock  to  appoint  a  certain  number  of  the 
directors.** 

But  if  it  appears  that  a  statute  is  not  a  regulation  for  the  public 
welfare,  its  validity  may  be  questioned.  Thus  a  regulation  requiring 
certain  public  officials  to  be  carried  free  by  railroads  has  been  held 
invalid  as  depriving  the  corporations  of  their  property.^ 


the  property  of  others  communicated 
directly  or  indirectly  to  it  by  railrdad 
locomotive  engines,  is  not  invalid  as 
impairing  the  obligations  of  contracts. 
Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v. 
Chappell,  183  Ind.  141,  106  N.  E.  403. 

81  New  York  &  N.  B.  B.  Co.  v. 
Town  of  Bristol,  151  IT.  S.  556,  38 
L.  Ed.  269,'afE'g  62  Conn.  527,  26  Atl. 
122;  Com.  v.  Eastern  R.  Co.,  103  Mass. 
254,  4  Am.  Rep.  555;  Titchburg  E.  Co. 
V.  Grand  Junction  Railroad  &  Depot 
Co.,  4  Allen  (Mass.)  198,  205;  Rox- 
bury  V.  Boston  &  P.  E.  Corporation,  6 
Cush.  (Mass.)  424,  432;  Albany  North- 
ern R.  Co.  V.  Brownell,  24  N.  Y.  345. 

Under  a  reservation  of  power  to 
alter  the  special  charter  of  a  railroad 
company,  the  legislature  may  render 
it  subject  to  the  general  law  regulat- 
ing the  liability  of  railroad  companies 
for  s'tock  killed.  Jeffersonville  R.  Co. 
V.  Gabbert,  25  Ind.  431. 

It  has  even  been  held  .that  a  rail- 
rojad  company  authorized  to  construct 
and  maintain  a  road  to  or  through 
a  certain  city  may,  for  the  convenience 
of  the  public,  be  required  to  join  with 
other  railroad  companies  in  establish- 
ing a  station  in  the  city,  and  to 
change  its  tracks  accordingly.     Wor- 


cester v.  Norwich  &  W.  E.  Co.,  109 
Mass.  103. 

Also,  without  any  reservation  of 
power  to  alter,  or  amend,  such  regula- 
tions may  be  made  in  the  exercise  of 
the  police  power  of  the  state.  See 
§  4360  et  seq.,  infra. 

82  Where  the  charter  of  a  railroad 
is  held  subject  to  the  power  to  repeal, 
alter  or  amend,  it  cannot  be  held  that 
an  order  of  a  board  of  railroad  com- 
missioners requiring  the  railroad  to 
•maintaiu  motor  car  passenger  service 
on  a  line,  and  the  construction  of  a 
court  sustaining  such  order,  operated 
to  impair  the  obligations  of  the  con- 
tract between  the  state  and  the  rfiil- 
way  company,  since  to  do  so  was  to 
assert  that  an  irrepealable  contract 
right  arose  from  a  contract  which 
was  repealable.  Missouri  Pac.  Hy. 
Co.  V.  Kansas,  216  U.  S.  262,  54  L. 
Ed.  472. 

8?  New  Haven  &  D.  R.  Co.  v.  Chap- 
man, 38  Conn.  56. 

84  Where  a  statute  (P.  L.  1903,  p. 
666,  §  40),  providing  that  certain  pub- 
lie  officials  should  be  carried  free  by 
railroads  when  discharging  public 
duties,  was  amended  to  include  vari- 
ous officials,  including  "members  of 
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The  legislature  may  amend  the  charter  of  a  railroad  company  by 
extending  the  time  limited  for  the  construction  of  its  ro^d,**  or  by 
authorizing  it  to  unite  with  another  railroad  company.*® 

It  has  been  held  that  a  reservation  of  power  to  repeal,  alter  or 
amend  the  charter  of  a  railroad  company  gives  the  legislature  power 
to  authorize  it  to  extend  its  road  beyond  the  terminus  fixed  by  its 
charter,  since  this  is  merely  a  grant  of  additional  powers  of  the  same 
character  as  the  powers  originally  granted,  and  does  not  change  the 
character  of  the  corporation  or  its  objects,  and  that  change,  therefore, 
does  not  release  a  dissenting  subscriber  from  liability  on  his  sub- 
scription.8'''  The  soundness  of  this  view,  however,  may  well  be 
doubted,  and  there  are  well-considered  cases  in  which  it  has  been 
held  that  an  amendment  of  the  charter  of  a  railroad  company,  which 
authorizes  it  to  materially  extend  its  road  beyond  the  terminus  fixed 
in  its  charter,  or  to  adopt  a  materially  different  route  than  was  con- 
templated by  its  charter,  is  a  grant  of  authority  to  engage  in  an 
enterprise  difiE'erent  from  that  authorized  by  its  charter  and  is  a  sub- 
stantial change  in  the  objects  of  the  corporation,  and  therefore  not 
within  a  reservation  of  the  power  to  amend.** 

The  fact  that  an  act  creating  a  railroad  corporation  is  amended  so 
as  to  relieve  the  corporation  from  the  necessity  of  performing  a  cer- 

the  State  Water  Supply  Oonmiission"  Dudley,  14  N.  T.  336.    And  see  Durfee 

(P.  L.  1911,  p.  185),  and  the  Board  of  v.  Old  Colony  &  .F.  Elver  E.  Co.,  5 

Public  Utilities  Oommissioners  sought  Allen  (Mass.)  230. 
to  enforce  such   statute  by  an  order  SSZabriskie  v.  Haekensaek  &  N.  T. 

requiring    the    ofadals   named   to    be  E.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec. 

allowed  to  travel  free,  such  order  was  617. 

erroneous  and  without  legal  justifiea-  In  a  Georgia  case  it  was  held  that 

tion,    since   it    operated    to    take   the  when  the  state  has  reserved  the  power 

property  of  the  railroad  corporations  by    a    general    provision    to.  change, 

and    give   it   to   public    officials,   and  modify  or  destroy  any  corporation  at 

since  it  was  not  a  regulation  for  the  will,  and  has  subsequently  granted  a 

public  welfare  of  the  rights  and  duties  charter  to  a  railroad  company  giving 

with  which  the  corporations  had  been  it  the  power  to  build  its  road  where 

invested.     Delaware,  L.  &  W.  E.  Co.  it  may  deem  proper,  the  state  may  so 

v.   Board  of  Public  Utilities  Oom'rs,  amend  the  charter,  after  the  company 

85  N.  J.  L.  28,  88  Atl.  849;  has   located,  but   before  it  has  con- 

85  Taggart  v.  Western  Maryland  E.  structed  its  road,  as  to  confine  it  to 
Co.,  24  Md.  563,  89  Am.  Dec.  760;  Ag-  a  specified  route,  on  certain  conditions 
ricultural  Branch  E.  'Co.  v.  Winchester,  as  to  the  construction  of  the  road 
19  Allen  (Mass.)  29  through  a  certain  county.     Macon  & 

86  Durfee  v.  Old  Colony  &  F.  Eiver  B.  E.  Co.  v.  Gibson,  85  Ga.  1,  21  Am. 
E.  Co.,  5  Allen  (Mass.)   230,  St.  Rep.  135,  11  S.  E.  442. 

87  Buffalo  &  N.  Y.  City  E.  Co.  v. 
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tain  portion  of  its  purposes,  the  amendatory  act  also  creating  a  new 
corporation  to  perform  such  portion,  does  not  annul  the  old  cor- 
poration and  create  two  new  corporations.** 

§4335.  Bates  ajid  charges  of  railroads  and  other  quasi  public 
corporations.  If  the  legislature  has  reserved  the  power  to  alter, 
amend  or  repeal  the  charter  of  a  railroad  company  or  other  corpora- 
tion engaged  in  a  public  employment,  it  may  regulate  and  limit  the 
rates  which  they  may  charge  for  the  carriage  of  passengers  and  goods 
and  the  like  public  services,  provided  the  limitation  is  reasonable 
under  all  the  circumstances ;  and  it  can  make  no  difference  that  the 
charter  of  the  corporation  allows  it  to  fix  its  own  rates.*"    This  ap- 


89  Terre  Haute  &  I.  K.  Co.  v.  State, 
159  Ind.  438,  65  N.  E.  401. 

90  United  States.  Shields  v.  Ohio, 
95  U.  S.  319,  24  L.  Ed.  357. 

Maryland.  State  v.  Consalidation 
Coal  Co.,  46  Md.  1. 

Massachusetts.  Parker  v.  Metro- 
politan E.  Co.,  109  Mass.  506. 

MicUgan.  Smith  v.  Lake  Shore  & 
M.  S.  Ey.  Co.,  114  Mich.  460,  72  N. 
W.  328,  rev'd  173  U.  S.  684,  43  U  Ed. 
858. 

New  York,  Beardsley  v.  New  York, 
L.  E.  &  W.  E.  Co.,  17  Mise.  256,  40 
N.  Y.  Supp.  1077,  aff'd  15  App.  Div. 
251,  44  N.  Y.  Supp.  175. 

The  legislature  has  the  authority 
to  regulate,  control  and  fix  the  rate 
of  fare  upon  railroads,  by  the  power 
of  amendment  of  its  statutes  (Const, 
art.  VIII,  §  1),  and  by  §  101  of  the 
Eailroad  Law.  People  v.  Public  Serv- 
ice Commission,  143  N.  Y.  App.  Div. 
769,  128  N.  Y.  Supp.  384. 

Under  New  York  Const,  art.  VIII, 
§  1,  as  to  the  creation  of  corporations 
and  providing  that  laws  passed  pur- 
suant to  such  section  may  be  altered 
or  repealed,  and  under  Gen.  Laws,  c. 
39  (L.  1890,  c.  565),  as  amended  by 
Laws  1892,  c.  676  and  L.  1897,  c.  688, 
re-enacted  by  Consol.  L.  c.  49;  L. 
1910,  e.  431,  whereby  the  legislature 
reserves  the  right  to  regulate  fares  of 
railroads,  and  under  the  Public  Serv- 
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ice  Commissions  Law  (Consol.  L.  c. 
48;  L.  1910,  c.  480),  as  to  rates  or 
fares,  the  legislature  retains  such 
complete  power  over  the  fares  to  be 
charged  by-public  service  corporations 
(short  of  actual  confiscation),  that  an 
act  reducing  the  fares  to  be  charged 
by  a  railroad  corporation  is  valid, 
even  though  the.  original  rate  was 
fixed  by  law  before  the  road  was 
built.  People  v.  Public  Service  Com- 
mission, First  Dist.,  153  N.  Y.  App. 
Div.  129,  136  N.  Y..Supp.  434. 

Under  Kentucky  Bill  of  Eights,  §  3, 
providing  that  evei-y  franchise,  priv- 
ilege or  exemption  shall  remain  sub- 
ject to  alteration,  revocation  or 
amendment,  and  under  Const.  §  190, 
providing  that  corporations  shall  not 
have  the  benefit  of  future  legislation 
unless  an  acceptance  of  the  Constitu- 
tion is  filed,  where  a  railroad  filed  an 
acceptance  of  the  Constitution  and 
of  Ky.  St.  c.  32,  including  §  573  (Eus- 
sell's  St.  §2160),  whereby"  charter 
provisions  inconsistent  with  the  legis- 
lation were  repealed,  the  railroad's 
rate-making  power  was  repealed  by 
L.  1900,  c.  2  (Ky.  St.  c.  32,  §  820a, 
Eussell's  St.,  1909,  pp.  1303,  1304), 
WTiereby  the  State  Eailroad  Commis- 
sion was  authorized  to  fix  rates. 
Louisville  &  N.  R.  Co.  v.  Siler,  186 
Fed.  176. 
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plies  to  a  street  railroad'*  or  water  company.®^  The  power  is  one 
which  is  frequently,  and  it  may  be  usually,  included  in  the  police 
power  of  the  various  states,  so  that  it  exists  even  when  there  has  been 
no  such  reservation,  provided  the  charter  does  not  fix  the  rates  or 
allow  the  corporation  to  fix  them.®* 

In  some  states,  the  reserved  power  of  alteration  or  amendment  must 
be  exercised  in  such  a  manner  that  no  injustice  shall  be  done.  Ac- 
cordingly if  a  statute  is  passed  prescri"bing  rates  to  be  charged,  the 
question  of  its  validity  must  be  determined  by  considering  the  various 
elements  so  that  the  corporation  and  its  members  -vyill  be  allowed  a 
fair  profit  and  so  that  the  public,  as  well  as  the  private,  interests 
involved  will  be  dealt  with  equitably .'*    While  there  is  a  presump- 


91  Where  the  language  of  a  charter 
of  a  street  railway  company  might  be 
■construed  to  constitute  a  contract  as 
to  fares  to  he  charged,  such  charter 
■was  subject  to  the  expressly  reserved 
power  to  alter,  amend  or  repeal.  Dis- 
trict of  Columbia  v.  Capital  Traction 
Co.,  41  App.  Cas.  (D.  C.)  115. 

Charter  right  to  fix  fares  is  subject 
to  limitation  that  property  and  rights 
acquired  upon  the  faith  of  the  charter 
be  not  taken  away.  Com.  v.  Boston  & 
N.  St.  R.  Co.,  212  Mass.  82,  98  K.  E. 
1075. 

92  Spring  Valley  Water  Works  Co. 
V.  Schottler,  110  U.  S.  347,  28  L.  Ed. 
173. 

An  act  empowering  cities  to  fix  rea- 
sonable water  rates  for  supply  of  wa- 
ter furnished  by  any  corporation  is 
not  unconstitutional  as  impairing  the 
obligation  of  the  contract  between  a 
city  and  a  water  company  involved  in 
an  ordinance  by  which  the  city  has 
granted  1^he  company  a  franchise  and 
fixed  the  rates  to  be  charged,  where 
the  corporation  was  organized  under 
a  general  law  reserving  to  the  legis- 
lature the  right  to  regulate  the  rates 
at  which  water  shall  be  furnished  to 
the  public.  Freeport  Water  Co.  v. 
Freeport,  186  111.  179,  57  N.  E.  862, 
afe'd  180  U.  S.  5«7,  45  L.  Ed.  679; 
Danville  v.  Danville  Water  Co.,  180 
111.  235,  54  N.  E.  224,  178  111.  299, 
.69  Am.  St.  Eep.  304,  53  N.  E.  118. 


93  See  §  4308,  supra.  See  also  §  4464 
et  seq.,  infra. 

In  Michigan,  where  the  charter  o£ 
a  railroad  company,  which  allowed  it 
to  fix  its  rates,  reserved  the  power  to 
alter,  amend  or  repeal  the  same,  pro- 
vided the  corporation  should  be  com- 
pensated for  all  damages  sustained, 
it  was  held  that  a  statute  reducing 
the  rate  per  mile  to  be  charged  for  a 
thousand-mile  ticket,  which  did  not 
purport  to  amend  the  charter,  and 
made  no  provision  for  compensating 
the  company  for  the  loss,  was  not  an 
exercise  of  the  power  reserved  by  the 
charter.  Pingree  v.  Michigan  Cent. 
E.  Co.,  118  Mich.  314,  53  L.  E.  A.  274, 
76  N.'W.  635. 

94  Pennsylvania  E.  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  15  L.  E. 
A.  (N.  S.)  108,  68  Atl.  676,  holding 
that  in  determining  the  validity  of  a 
statute  regulating  passenger  rates,  the 
question  of  what  is  a  fair  profit  is  to 
be  determined  by  considering  the  orig- 
inal investment,  risks  assumed  at  that 
time,  returns  as  compared  with  other 
similar  enterprises,  cost  of  mainte- 
nance and  improvement,  prospects  of 
increase  and  the  present  value  in 
view  of  such  elements,  and  injustice 
is  done  by  anything  that  fails  to  con- 
sider these  and  to  deal  equitably  with 
the  private  and  public  interests  in- 
volved. 
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tion  in  favor  of  the  validity  of  such  a  statute,  it  is  no  more  than 
the  ordinary  presumption  in  favor  of  the  constitutionality  of 
statutes.®* 

§  4336.  Schools  and  collegres.  If  the  charter  of  Dartmouth  Col- 
lege had  reserved  the  power  to  alter  or  amend  the  same,  there  can  be 
no  doubt  that  the  amendatory  acts  of  the  legislature  of  New  Hamp- 
shire would  have  been  upheld  in  so  far  as  they  increased  the  number 
of  trustees  and  provided  for  the  appointment  of  the  additional  trustees 
by  the  executive  of  the  state.^  Since  that  decision  it  has  been  ex- 
pressly held  that,  under  such  a  reservation  of  power,  the  legislature 
may  increase  the  number  of  trustees  of  a  college  in  which  the  state  is 
interested,  and  require  that  a  majority  of  them  shall  consist  of 
officers  of  the  state.®'' 

Also,  an  amendment,  which  does  not  destroy  the  power  of  a  college 
to  furnish  education  to  all  persons,  but  which  simply  separates  them 
by  time  or  place  of  instruction  cannot  be  said  to  defeat  or  substan- 
tially impair  the  object  of  the  grant.®*  Thus  a  statute  making  it 
unlawful  to  maintain  or  operate  a  school  where  persons  of  white  and 
negro  races  are  both  received  as  pupils  is  within  the  state's  power.®®. 
But  a  statute  prohibiting  corporations  from  controlling,  operating  or 
maintaining  any  industrial  school,  college  or  institute  unless  'the  con- 
sent of  the  majority  of  the  voters  residing  in  the  voting  district 
where  such  school  is  to  be  established  is  obtained,  cannot  be  upheld  as 
an  amendment  to  the  charters  of  corporations  organized  to  maintain 
such  sehoob.'' 

§4337.  Sleeping  car. companies.  A  statute  prohibiting  sleeping 
car  companies  from  letting  down  upper  berths  until  engaged  or  occu- 
pied cannot  be  sustained  as  a  valid  exercise  of  the  state's  power  to 
alter  the  charters  of  s^ch  companies,  since  such  act  operates  to  de- 
prive them  of  their  property  without  due  process.^ 

§  4338.  Street  railroads.  Street  railroads  are  subject  to  regula- 
tion in  the  same  manner  as  other  railroads,  and,  as  has  already  been 

96  Pennsylvania  E.  Co.  v.  Philadel-  99Berea   College   v.  Kentucky,  211 

phia  County,  220  Pa.  100,  16  L.  E.  A.  XJ.  S.  45,  53  L.  Ed.  81. 

(N.  S.)  108,  68  Atl.  676.  1  Columbia  Trust  Co.  v.  Lincoln  In- 

96  See  §§  4290,  4293,  supra.  stitute  of  Kentucky,  138  Ky.  804,  29 

917  Jackson   v.   Wals-h,   75  Md.   304,  L.  B.  A.  (N.S.)  53,  129  S.  W.  113. 

23  Atl.  778.    Compare,' however.  Sage  2  Chicago,   M.   &   St.  P.   B.   Co.   v. 

V.  Dillard,  15  B.  Mon.  (Ky.)  340.  State  of  "Wisconsin,  238  U.  S.  491,  59 

98  Berea   College   v.   Kentucky,   211  L.  Ed.  1423,  L.  E.  A.  1916  A  1133. 
U.  S.  45,  53  L.  Ed.  81. 
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noted,  the  rates  for  the  carriage  of  passengers  by  such  companies  may 
be  controlled.^  Also  when  the  charter  of  a  street  railway  company 
contains  a  provision  requiring  it  to  keep  the  space  between  its  tracks 
and  on  each  side  in  good  and  sufficient  repair,  and  such  charter  is 
amended  by  imposing  the  duty  of  repairing  and  paving,  the  change 
and  increase  of  burden  does  not  come  within  the  limitations  of  the 
reserved  power  to  amend,  has  a  proper  relation  to  the  objects  of  the 
grant  to  the  company  and  the  public  rights  of  the  state  and  cannot  be 
said  to  be  exercised  in  mere  oppression  and  wrong* 

The  question  of  whether  certain  provisions  of  a  charter  of  a  street 
railway  company  are  repealed  sometimes  involves  a  construction  of 
the  particular  statutes,  depending  upon  the  terms  used.* 

§  4339.  Taxation.  A  reservation  of  power  to  alter,  amend  or  re- 
peal the  charter  of  a  corporation  includes  the  power  to  increase  a  tax 
imposed  upon  the  corporation  by  its  charter,  or  to  withdraw  a  grant 
of  exemption  from  taxation.® 

§4340.  Extension  of  corporate  charters.  The  power  to  extend 
corporate  charters  and  the  manner  and  effect  of  exercising  it  have 
been  considered  at  length  in  a  preceding  chapter  in  which  is  dis- 
cussed also  the  reviva,l  of  charters.' 

V.    MODE  OF  AMENDING  CHARTERS 

r 

*  §  4341.  By  legislative  enactments.  As  is  seen  hereafter,  usually 
statutes  are  enacted  authorizing  members  or  stockholders  to  amend 

3  See  §  4335,  supia.  Where  a  state  possesses  the  reserved 

4  Pair  Haven  &  W.  R.  Co.  v.  New  povi^er  to  alter  or  repeal  charters 
Haven,  203  U.  S.  379,  51  L.  Ed.  237.  (Const.   IS?©,   art.  XII,   §  1),  it  may, 

5  A  provision  in  a  special  charter  of  for  the  purpose  of  increasing  its  rev- 
a  street  railway,  requiring  its  road  enue,  prescribe  as  one  of  such  con- 
to  be  laid  out  "in  like  manner  as  ditions  the  annual  payment  of  any 
'highways  are  laid  out,"  held  not  re-  amount  it  sees  fit.  Kaiser  Land  &r 
pealed  by  Laws  1895,  p.  367,  e.  27,  Fruit  Co.  v.  Curry,  155  Cal.  63«,  103 
whereby  charters  theretofore  granted'  Pac.  341. 

were  altered  and  amended  so  far  as  '   Legislative    power    to    amend    in- 

ineonsistent     therewith.      Lenoix     v.  eludes  the  right  to  repeal  a  provision 

Dover,  S.  &  E.  St.  E.  Co.,  72  N.  H.  58,  exempting  the  corporate  property  from 

54  Atl.   1022.  taxation.     People  v.  Gass,  190  N.  Y. 

6  Union  Passenger  Ey.  Co.  v.  Phila-  323,  123  Am.  St.  Eep.  549,  13  Ann. 
delphia,  101  V.  S.  528,  2-5  L.  Ed.  912;  Cas.  678,  83  N.  E.  64. 

Tomlinson  v.  Jessup,  15  Wall.  (U.  S.)  7  See    §§408-415,    supra.      See   also 

454,  21  L.  Ed.  204.    See  generally  the       §§  234,  237,  supra, 
chapter  on  Taxation,  infra. 
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the  corporate  charter  or  articles  of  incorporation  of  their  own  voli- 
tion,' though  in  some  states  the  courts  are  authorized  to  effect  such 
changes.®  Another  method  of  amending  the  corporate  charter  is  by 
legislative  enactments,  it  being  held  that  the  amendment  or  repeal 
of  general  laws  forming  part  of  a  corporate  charter  operates  as  an 
amendment  or  repeal  of  such  charter.^"*  Furthermore,  a  special 
charter  may  be  amended  by  a  general  act  which  .does  not  refer 
specifically  to  the  charter.^^  And  even  though  the  language  of  a 
statute  does  not  in  terms  amend  a  charter,  yet,  where  such  appears 
to  have  been  the  legislative  intent,  the  statute  will  be  regarded  as 
an  amendmenti^^  Furthermore,  a  misnomer  of  a  corporation  in  a 
statute  amending  its  charter  does  not  render  the  statute  inapplicable 
to  it,  if  it  clearly  appears  that  it  is  the  corporation  intended  by 
the  act,^'  and  a  reference  to  powers  which  the  corporation  intended 
by  the  amendment  to  acquire,  instead  of  an  enumeration  of  such 
powers,  may  constitute  a  mere  irregularity  and  not  affect  the  validity 
of  such  amendment.^* 

The  placing  of  the  establishment  and  maintenance  of  a  state  fair 
under  the  management  and  control  of  an  existing  corporation  has 
been  held  not  to  constitute  an  amendment  of  the  charter  of  a  cor- 
poration by  a  special  act.^* 

§4342.  By  courts.  It  has  been  held  that  the  amendment  of  a 
corporate  charter  by  a  court  of  equity  is  a  legislative  act,  and  non- 

8  See   §  4343,  infra.  States  Leather  Co.,  73  N.  J.  Eq.  72,  67 

9  See  §4342,  infra.  Atl.   657. 

lOOzan   Lumber   Co.   v.   Biddie,   87  11  New  York   Cent.   &  H.  Eiver  E. 

Ark.    587,   113   S.   W.    796;    Town   of  Co.  v.  Williams,  199  N.  Y.  108,  35  L. 

Southington     v.     SoutMngton     Water  E.  A.   (N.  S.)   549,  139  Am.  St.  Rep. 

Co.,  80   Conn.  646,  13  Ann!  Oas.  411,  850,  92  N.   E.  404.     Contra,  State  v. 

69  Atl.  1023.  Haun,  61  Kan.  146,  47  L.  R.  A.  369,  59 

A   proviso    in    an    act    authorizing  Pac.  340. 

amendments  "that  nothing  shall  per-  12  G-eiger- Jones   Co.   v.   Turner,  230 

mit   the  insertion  of  any  matter  not  Fed.    233;    People    v.    Public    Service 

in    conformity    with    the    law    under  Commission,  143  N.  Y.  App.  Div.  769, 

which  the  corporation  was  organized"  128  N.  Y.  Supp.  384. 

does    not    prevent    the    insertion    of  13  Cotton  v.  Mississippi  &  R.  Eiver 

powers  conferred  by  an  amendment  to  Boom  Co.,,  22  Minn.  372;  Attorney  Gen- 

the   origimal  law  or  by  general  laws  oral  v.  Chicago  &  N.  W.  Ey.  Co.,  35 

relating    to    corporations   in   general,  Wis.  425. 

nor  does  the  proviso  prevent  any  such  14  Deitch  v.  'Staub,  115  Fed.  309. 

general  law  from  being  read  into  the  15 Kentucky   Live  Stock   Breeders' 

amended    certificate    of   incorporation  Ass'n  v.  Hager,  27  Ky.  L.  Eep.  518, 

as  an  existing  law.    Colgate  v.  United  85  S.  W.  738.    See,  further,  as  to  what 
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jurisdictional,  because  outside  the  judicial  field.^®  This  was  a  deci- 
sion of  a  court  in  a  state  where  the  legislature  had  provided  a  method 
of  amending  such  charters,  and  it  was  held  that  such  method  was 
exclusive.^''  In  other  states  statutes  have  been  enacted  whereby 
charters  of  corporations  may  be  amended  by  proper  proceedings  be- 
fore certain  courts.^'  An  application  to  alter  or  amend  must  be  made 
by  the  corporation  in  its- corporate  capacity ,^^  and  a  change  of  name 
may  be  effected  in  this  manner.''*  But  an  application  for  a  change 
of  name  will  be  denied  when  it  appears  that  the  effect  is  to  change 
the  original  purpose  for  which  the  charter  was  granted.^^ 

A  provision  of  an  original  charter  that  intoxicating  liquors  shall 
not  be  sold,  furnished  or  distributed  on  the  premises  of  an  association 
will  not  be  stricken  subsequently  on  the  petition  of  members  who 
represent  that  they  compose  a  majority  of  the  members  of  the 
corporation.^ 

§4343.  By  corporations  or  their  members.  In  most  states,  the 
general  laws  authorizing  the  formation  of  corporations  for  various 
purposes  also  contain  provisions  under  which  the  articles  of  associa- 


constitutes  an  amendment  to  a  cor- 
porate charter  by  special  law,  Georgia 
Empire  Mut.  Ins.  Co.  v.  Wright,  118 
Ga.  796,  45  S.  E.  606.  And  see  §  234, 
supra. 

16  Casper  v.  Kalt-Zimmers  Mfg.  Co., 
159  Wis.  517,  150  N.  W.  1101,  149  N. 
W.  754. 

17  Casper  v.  Kalt-Zimmers  Mfg.  Co., 
■159  Wis.  517,  150  N.  W.  1101,  149  N. 
W.  754. 

18  In  re  Liberty  Bell  Lodge,  No. 
42,  231  Pa.  112,  80  Atl.  532.  See  In  re 
Evangelical  Lutheran  Church  of  St. 
Peter,  6  Pa.  Dist.  Ct.  412. 

The  law  of  Georgia  permits  amend- 
ments to  charters  of  corporations  by 
proper  proceedings  before  the  superior 
court.  Ga.  Civ.  Code  1895,  §  2350; 
Acts  18^7,  p.  28;  Thomas  &  Barton 
Co.  V.  Thomas,  165  Ted.  29. 

19  In  re  Liberty  Bell  Lodge,  No.  42, 
231  Pa.  112,  80  Atl.  532. 

20  Since  the  passage  of  the  Act  of 
May  2,  1899,  P.  L.  160,  the  change 
of  name  of  a  corporation  of  the  fir?t 
class  is  to  be  treated  as  an  amend- 


ment to  the  charter  and  the  proceed- 
ings to  accomplish  this  purpose  are 
the  same  as  if  the  application  were 
made  to  improve,  amend  or  alter  the 
charter  in  any  other  respect.  In  re 
liberty  Bell  Lodge,  No.  42,  231  Pa. 
112,  80  Atl.  532. 

21  In  re  Liberty  Bell  Lodge,  No.  42, 
231  Pa.  112,  80  Atl.  532,  holding  that 
where  a  corporation  had  existed  for 
several  years,  prior  to  incorporation, 
as  an  unincorporated  society,  subject 
to  the  rules  and  regulations  of  a  fra- 
ternal organization,  and  a  controversy 
arose  between  the  Supreme  and  sub- 
ordinate lodges,  whereupon  some  of 
the  members  of  the  subordinate  lodge 
undertook  to  transfer  the  corporate 
rights  and  franchises  to  another  fra- 
ternal organization,  such  result  could 
not  be  effected  merely  by  seeking  to 
amend  the  charter  so  as  to  change  the 
corporate  name.  In  re  Liberty  Bell 
Lodge,  No.  42,  231  Pa,  112,  80  Atl. 
532. 

22  In  re  Moose  Home  Ass  'a  Charter, 
235  Pa.  404,  84  Atl.  402. 
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tion  or  certificate  of  incorporation  may,  subject  to  prescribed  limita- 
tions, be  amended  at  any  time  by  the  corporators  or  stockholders,  or 
by  a  majority  of  them,  by  complying,  as  in  the  organization  of  a  cor- 
poration, with  certain  conditions.^  Such  statutes  have  been  sus- 
tained by  the  courts,^*  and  it  has  been  held  that  the  legislature  may 
amend  a  charter  either  directly  or  by  authorizing  the  corporation  to 
make  the  change.^^  And  when  the  legislature  authorizes  a  course  of 
procedure  whereby  a  charter  may  be  amended,  action  in  conformity 
thereto  does  not  make  the  amendment,  but  it  comes  into  existence 
through  the  operation  of  the  statute.^ 

The  statutory  provisions  govern  as  to  what  corporations  may  exer- 
cise the  power  of  amendment,^'  and  the  extent  of  the  power  depends 


33Ala'bama.  Bernstein  v.  Kaplan, 
150  Ala.  222,  43  So.  581.  See  Mont- 
gomery Amusement  Co.  v.  Mont- 
gomery Traction  Co.,  139  Fed.  353. 

Illinois.  See  David  Bradley  Mfg. 
Co.  V.  Chicago  &  S.  Traction  Co.,  229 
ni.  170,  82  N.  E.  210. 

lo-wa.  Day  v.  Mill-Owners'  Mut. 
Fire  Ins.  Co.,  75  Iowa  694,  38  N.  W. 
113. 

Kentucky.  Home  Bldg.  Ass'n  v. 
Bruner,  134  Ky.  361,  120  S.  W.  306. 

Michigan.  People  v.  Green,  116 
Mich.  505,  74  N.  W.  714;  Detroit 
Chamber  of  Commerce  v.  Secretary  of 
State,  109  Mich.  691,  67  N.  -W.  897. 

Minnesota.  Mercantile  Statement 
Co.  V.  Kneal,  51  Minn.  263,  53  N.  W. 
632. 

Missouri.  Grand  Eiver  College  v. 
Eohertson,  67  Mo.  App.  329. 

New  York.  Lord  v.  Equitable  Life 
Asaur.  Soe.  of  United  States,  194  N.  Y. 
212,  22  L.  E.  A.  (N.  S.)  420,  87  N.  E. 
443. 

Tennessee.  Collier  v.  Union  E.  Co., 
113  Tenli.  96,  83  S.  W.  155. 

Texas.  See  In  re  "Western  Bank  & 
Trust  Co.,  163  Fed.  713. 

Wisconsin.  Casper  v.  Kalt-Zimmers 
Mfg.  Co.,  159  Wis.  517,  150  N.  W. 
1101,  149  N.  W.  754. 

24  State  V.  Montgomery  Light  Co., 
102  Ala.  594,  15  So.  347. 

25  Lord    V.    Equitable    Life    Assur. 


Soc.  of  United  States,  194  N.  T.  212, 
22  L.  E.  A.  (N.  S.)  420,  87  N.  E.  443. 

26  Lord  V.  Equitable  Life  Assur. 
Soc.  of  United  States,  194  N.  T.  212, 
22  L.  E.  A.  (N.  S.)  420,  87  N.  E.  443. 

27  Membership  corporations  may 
amend  their  charter  under  see.  7  of 
the  New  York  General  Corporation 
Law.  In  re  Creditor's  Audit  &  Ad- 
justment Ass'n,  72  N.  Y.  Misc.  461, 
131  N.  Y.  Supp.  263. 

A  mining  company  may  exercise  the 
power  to  purchase  stock  in  other  min- 
ing companies  under  Mich.  Pub.  Acts 
1905,  p.  153,  No.  105,  since  the  cor- 
porate charter  is  subject  to  alteration, 
amendment  or  repeal.  Bigelow  v. 
Calumet  &  H.  Min.  Co.,  167  Fed.  704, 
afe'dl67Fed.  721. 

A  street  railroad  company  may 
amend  its.  charter  pursuant  to  the 
authority  conferred  by  Alabama  Act 
March  20,  1903  (Acts  1903,  p.  116), 
although  sec.  47  of  the  Act  of  October 
2,  1903  (Acts  1903,  p.  310)  provides  a 
method  for  amendment,  since  the  sav- 
ing clause  of  the  latter  act  preserves 
the  right  of  amendment  then  existing. 
Montgomery  Amusement  Co.  v.  Mont- 
gomery Traction  Co.,  1^9  Fed.  353. 

Texas  Eev.  St.  1895,  tit.  21,  art.  647, 
extended  the  right  to  amend  in  1902 
only  to  a  corporation  incorporated  by 
special  act  which  would  have  been 
authorized   to   incorporate  under   the 
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of  course  upon  the  terms  of  the  statute,  and  it  can  only  be  exercised 
within  the  limitations  and  subject  to  the  conditions  thereby  im- 
posed.*' Usually  an  ar^iendment  may  be  adopted  if  it  contains  pro- 
visions which  might  have  been  inserted  in  the  original  charter,***  and 
in  this  manner  an  adequate  and  speedy  method  is  provided  whereby 
a  charter  may  be  changed  if  a  mistake  is  made  so  that  it  does  not 
express  the  intent  of  the  corporators  or  stockholders.^"  Under  such 
authority  it  has  been  held  proper  to  adopt  amendments  classifying 
directors,^^  or  authorizing  the  corporation  to  enter  into  a  partner- 
ship.'2  Similarly  street  railroads  may  change  their  lines  and  ter- 
mini,^' and  railroad  companies  may  change  their  routes,'*  and  when 
the  same  corporation  cannot  be  both  a  street  railway  company  and 
a  commercial  railroad,  it  may  amend  its  charter  to  comply  with  the 
law.'^    A  statute  authorizing  a  corporation  to  change  the  "location 


provisions  of  title  21  as  they  then 
existed,  and  a  company  with  both 
trading  and  banking  privileges,  which 
was  not  authorized  to  incorporate 
thereunder  could  not  avail  itself  of 
the  article  for  purposes  of  amendment. 
In  re  Western  Bank  &  Trust  Co.,  163 
Fed.  713. 

28  An  Ohio  statute,  for  example, 
provided  that  a  corporation  organized 
under  the  general  laws  might  amend 
its  articles  of  incorporation  so  as  to 
change  its  corporate  name,  or  the 
place  where  it  was  located,  or  where 
its  principal  business  was  to  be  trans- 
acted, so  as  to  modify,  enlarge  or 
diminish  the  objects  or  purposes  for 
which  it  was  formed,  or  so  as  to  add 
thereto  anything  omitted  from,  or 
which  might  lawfully  have  been  pro- 
vided for  in,  such  articles  originally; 
provided,  however,  that  nothing  con- 
tained in  the  section  should  authorize 
a  corporation  by  amendment,  to  in- 
crease or  diminish  the  amount  of  its 
capital  stock,  or  to  change  substan- 
tially the  original  purposes  of  its  or- 
ganization. Ohio  Bev.  St.  §  3238a. 
See,  as  to  this  provision.  State  v. 
Taylor,  55  Ohio  St.  61,  44  N.  E.  513. 

29  Bond  V.  Atlantic  Terra  Cotta  Co., 
137  N.  Y.  App.  Div.  671,  122  N.  Y. 
Supp.  425,  rev'g  66  N".  Y.  Misc.  546, 


123  N.  T.  Supp.  1085;  News-Eegister 
Co.  V.  Eoekingham  Pub.  Co.,  118  Va. 
140,  86  S.  E.  S74. 

30  Casper  v.  Kalt-Zimmers  Mfg.  Co., 
159  "Wis.  517,  150  N.  W.  1101,  149  N. 
"W.  754. 

31  Bond  V.  Atlantic  Terra  Cotta  Co., 
137  N.  Y.  App.  Div.  671,  122  N.  Y. 
Supp.  435. 

32  Under  Virginia  Code  1904, 
§  1105a,  subsec.  2,  cl.  "  h ",  providing 
that  certificate  of  incorporation  may 
contain  any  provision  that  ineorpo- 
nators  may  choose  to  insert  for  reg- 
ulation of  business,  and  any  provision 
creating,  defining,  limiting  or  reg- 
ulating the  powers  of  the  corporation, 
etc.,  ample  power  is  conferred  to  pro-  ' 
vide  authority  in  the  charter  of  any 
private  business  corporation  to  do  any 
act  not  unlawful  in  itself  and  not 
prohibited  by  statute,  and  the  charter 
may  be  amended  so  a^  to  authorize  a 
corporation  to  enter  into  a  partner- 
ship. News-Eegister  Co.  v.  Eoeking- 
ham Pub.  Co.,  118  Va.  140,  66  S.  E. 
874. 

83  Montgomery  Amusement  Co.  v. 
Montgomery  Traction  Co.,  139  Fed. 
353. 

34  Collier  v.  Union  E.  Co.,  113  Tenn. 
96,  83  S.  W.  155. 

36  David  Bradley  Mfg.  Co.  v.  Chi- 
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of  its  principal  ofSee,"  has  been  held  broad  enough  to  confer  power 
to  authorize  a  change  of  the  principal  place  of  business  of  the  corpo- 
ration.^^  Where  an  agreement  provided  for  the  creation  of  a  cor- 
poration to  sell  and  distribute  the  property  of  a  partnership,  an 
amendment  making  it  obligatory  instead  of  discretionary  to  make  a 
certain  amount  of  sales  was  held  authorized  by  the  agreement.^'' 

But  this  granted  power  of  amendment  cannot  be  exercised  to 
change  the  corporation  in  such  a  manner  as  to  make  an  entirely 
different  kind  of  a  corporation.^*    And  when  a  corporation  acquires 


aa.go  &  S.  Traction  Co.,  22S  111.  170, 
82  N.  E.  210. 

36  Bernstein  v.  Kaplan,  150  Ala. 
222,  43  So.  581. 

37  Baldwin  v.  Miller  &  Lux,  152  Oal. 
454,  92  Pae.  1030. 

38Shiflett  V.  John  W.  Kelly  Co.,  16 
Ga.  App.  91,  84  S.  E.  606. 

As  between  the  corporators  of  any 
company  the  corporate  objects  ex- 
pressed in  its  articles  of  association 
cannot  be  changed  without  unanimous 
consent,  unless  changed  by  virtue  of 
some  act  of  legislation  which  may  be 
read  into  the  contract.  Colgate  v. 
United  States  Leather  Co.,  75  N.  J. 
Eq.  229,  19  Ann.  Cas.  1262,  72  Atl. 
126. 

Where  a  corporation  is  granted  a 
charter  as  a  fraternal  beneficiary  as- 
sociation, it  has  no  power  to  change 
itself  into  a  "locker  club"  and  to 
contract  for  the  buying,  handling  and 
dispensing  of  intoxicating  liquors  to 
its  members.  Shiflett  v.  John  W. 
Kelly  Co.,  16  Ga.  App.  91,  84  S.  B. 
606. 

It  does  not  lie  within  the  power  of 
a  local  chapter  of  a  society  incorpo- 
rated to  promote  benevolence  and 
fraternalism  radically  to  change  the 
objects  of  the.  association,  although 
the  members  may  be  bound  by 
changes  in  mere  internal  regulations. 
Union  Benev.  Soc.  No.  8  o'f  Athens 
V.  Martin,  23  Ky.  L.  Eep.  2276,  67  S. 
W.  88. 

A  membership  corporation  organ- 
ized for  social  and  literary  purposes 


may  not  insert  a  provision  in  its  con- 
stitution which  was  adopted  after  its 
organization,  pledging  members  to  the 
support  of  a  certain  political  organ- 
ization and  providing  that  if  any 
member  of  the  corporation  shall  be 
expelled  for  treason  to  such  political 
organization  he  shall  not  bo  rein- 
stated, and  that  if  a  dispute  shall 
arise  within  the  corporation,  a  speci- 
fied number  of  members  holding  to 
the  constitution  of  the  political  or- 
ganization shall  control  the  property 
of  the  social  and  Uterary  corporation. 
Stein  v.  Marks,  44  N.  Y.  Misc.  140, 
89  N.  Y.  Supp.  921. 

Under  a  statute  authorizing  a  cor- 
poration to  amend  its  charter  so  as 
to  change  its  name  and  so  as  to  en- 
large or  diminish  the  purposes  for 
which  it  was  formed,  but  providing 
that  the  original  purposes  should  not 
be  substantially  changed,  it  was  held 
that  a  corporation  organized  to  man- 
ufacture and  furnish  gas  to  light  the 
streets  and  public  and  private  build- 
ings of  a  municipality  might  amend 
its  charter  so  as  to  authorize  it  to 
employ  for  that  purpose  both  gas  and 
electricity.  Picard  v.  Hughey,  58 
Ohio  St.  577,  51  N.  E.  133. 

But  where  a  corporation  was  or- 
ganized for  the  purpose  ;of  manufac- 
turing gas  and  electricity,  and  fur- 
nishing the  same  for  light,  heat  and 
power  and  for  such  and  other  pur- 
poses as  they  may  be  used  by  the  cit- 
izens and  corporations  in  a  certain 
city  and  its  vicinity,  it  was  held  that 
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property  for  public  uses  under  the  power  of  eminent  domain,  it  can- 
not, divest  itself  of  such  public  uses  by  another  amendment  to  its 
charter,  and  then  hold  the  property  for  private  uses.^'  It  is  too  late, 
after  the  articles  of  a  corporation  have  expired,  to  adopt  an  amend- 
ment extending  the  life  of  the  corporation,  since  the  eSezt  is  to  create 
a  new  corporation.** 

§  4344.  Procedure,  registration,  fees,  etc.  In  amending  a  charter 
under  a  general  law,  or  in  accepting  an  amendment  by  a  special  act, 
all  conditions  precedent  prescribed  by  the  statute  must  be  at  least 
substantially  complied  with.*^    A  charter  provision  cannot  be  an- 


an  amendment  of  its  articles  so  as  to 
make  it  a  gas,  eleetrie  and  traction 
company,  with  power  to  acquire,  own, 
operate,  lease  and  maintain  a  street 
railroad  in  such  city,  to  be  operated 
by  electricity  or  other  motive  power 
for  the  conveyance  of  passengers, 
freight,  express  and  mail  matter  over 
a  certain  route  and  extending  to  such 
other  points  within  or  without  the 
said  city  as  may  be  selected,  substan- 
tially changed  the  original  purpose 
of  the  company,  within  the  meaning  of 
a  statute  allowing  amendment  of 
charters.  State  v.  Taylor,  55  Ohio  St. 
61,  44  N.  E.  513. 

Action  on  the  part  of  a  corporation 
to  change  the  nature  of  its  business 
is  to  be  exercised,  if  at  all,  by  direct 
proceedings  taken  pursuant  to  the 
statute  authorizing  it.  Colgate  v. 
United  States  Leather  Co.,  75  N.  J. 
Eq.  229,  19  Ann.  Cas.  1262,  72  Atl. 
126. 

Under  Mass.  St.  1903,  c.  437,  §§40, 
41,  an  agreement  of  association  may 
be  amended  so  as  to  provide  for  two 
or  more  classes  of  stock,  with  such 
preferences,  voting  powers,  restric- 
tions and  qualifications  as  may  be 
adopted  by  two-thirds  of  the  stockr 
holders.  Page  v.  Whittenton  Mfg. 
Co.,  211  Mass.  424,  97  N.  E.  1006. 

The  New  Jersey  General  Corpora- 
tion Act  authorizes  a  change  in  the 
nature  of  the  business  of  the  com- 
pany by  the  vote  pf  two-thirds  in  in- 


terest of  the  stockholders.  Colgate 
V.  United  States  Leather  Co.,  75  N.  J. 
Eq.  229,  19  Ann.  Cas.  1262,  72  Atl. 
126. 

Under  Ky.  St.  1909,  §§570,  574 
(Russell's  St.  §§2156,  2145),  provid- 
ing that  corporations  may  file  an  ac- 
ceptance of  the  provisions  of  the  Con- 
stitution with  the  secretary  of  state, 
and  authorizing  an  amendment  of  the 
articles  of  such  corporation,  and  un- 
der §559  (§2144)  providing  that  the 
articles  of  a  corporation  may  be 
amended  by  the  consent  of  the  owners 
of  two-thirds  of  the  stock,  a  corpora- 
tion could  amend  its  articles  of  in- 
corporation during  its  corporate  life, 
but  cannot  revive  the  corporate  ex- 
istence by  adopting  an  amendmen.' 
after  the  articles  have  expired.  Hom6 
Bldg.  Ass'n  V.  Bruner,  134  Ky.  361 
120  S.  W.  306.  As  to  extension'  anc" 
revival  of  charters,  see  generalh 
§§408-415. 

39  Webster  v.  Susquehanna  Pol 
Line  Co.,  112  Md.  416,  21  Ann.  Cai 
357,  76  Atl.  254. 

40 Home  Bldg.  Ass'n  v.  Bruner,  134 
Ky.  361,  120  S.  W.  306. 

41  Arkansas.  Memphis  &  St.,  F. 
Plank  Eoad  Co.  v.  Eives,  21  Ark.  302. 

CaUfomia.  Bowie  v.  Grand  Lodge 
Legion  of  "West,  99  Oal.  392,  34  Pae. 
103. 

miuois.  Golder  v.  Bressler,  105  HI. 
419. 

Iowa.     Day  v.   Mill-Owners'  Mut. 
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nulled  by  waiver,  since  such  action  would  operate  as  an  amendment.*'' 
Nor  will  mere  delay  constitute  waiver  or  estoppel,  barring  the  state 
from  insisting  on  the  performance  of  statutory  duties  imposed  on  a 
corporation  which  increases  its  capital  stock,  and  thereby  amends  its 
charter.*^  If  a  statute  contemplates  corporate  action  by  the  board 
of  directors,  an  amendment  which  is  merely  assented  to  by  the  ma- 
jority stockholders  is  not  binding  on  the  other  stockholders.**  But 
where  a  charter  reserves  the  power  of  amendment  upon  the  unani- 
mous petition  of  the  president  and  directors  of  the  corporation,  the 
condition  is  substantially  complied  with  where  the  president  and 
directors  unanimously  accept  an  amendment,  even  though  the  amend- 
ment was  passed  without  any  petition.*^  It  has  also  been  held  that 
where  an  original  agreement  provided  that  amendments  eould  be 
made  by  the  vote  or  written  consent  of  stockholders  representing  at 
least  four-fifths  of  the  capital  stock,  such  agreement  was  binding  on 
the  stockholders.*® 

The  statutory  provisions  must  also  be  examined  to  determine  what 
conditions  precedent  must  be  complied  with,  as  whether  notice  of  a 
stockholder's  meeting  is  required,*''  whether  public  officials  or  other 
persons  shall  be  notified,*'  and  whether  or  not  the  amendment  must 
be  acknowledged.*^    When  nothing  is  said  as  to  the  qualifications  of 

Fire  Ins.  Co.,  75  Iowa  694,  38  N.  W.  able  and  the  action  under  §  3907  was 

113.  effectual.     State  v.   Yoder,  39  Mont. 

Ohio.    State  v.  Taylor,  55  Ohio  St.  202,  103  Pao.  499. 
61,  44  N.  E.  513.       '  48  Under  see.  7   of   the   New  York 

See,    as    to    acceptance    of    amend-  General   Corporation   Law,  if   formal 

ment   extending   or  reviving   charter,  application  is  made  to  the  court  upon 

§  415,  supra.  notice  to  the  attorney  general  and  to 

42  Casper  v.  Kalt-^immers  Mfg.  Co.,  such  other  persons  as  the  court  may 
159  Wis.  517,  150  N.  W.  1101,  149  N.  direct,  then,  upon  due  cause  shown 
W.   754.  and  on  such  terms  and  conditions  as 

43  State  V.  Northern  Pac.  K.  Co.,  may  be  deemed  just,  a  certificate  of 
157  Wis.  73,  147  N.  W.  219.  incorporation  may  be  amended  in  re- 

44  Lord  v.  Equitable  Life  Assur.  speet  to  its  objects  and  purposes.  But 
Soc.'of  United  States,  47  N.  Y.  Misc.  if  an  amended  certificate  is  sought 
187,  94  N.  Y.  Supp.  65.  See  also  to  be  filed  without  notice  to  the  attor- 
§  410,  supra.  ney  general,  such  amendment  must  be 

45  Rogers  v.  Nashville,  C.  &  St.  L.  limited  to  the  correction  of  inf  ormal- 
Ey.  Co.,  91  Eed.  299.  ities,  defects  or  striking  out  unauthor- 

46  Baldwin  v.  Miller  &  Lux,  152  Cal.  ized  matter.  In  re  Creditor 's  Audit  & 
454,  92  Pac.  1030.  Adjustment  Ass'n,  72  N.  Y.  Misc.  461, 

47  An  amendment  is  not  ineffectual  131  N.  Y.  Supp.  263. 

because  of  failure  to  give  six  weeks*  49  An    acknowledgment    of    araend- 

notiee   of   stockholders'    meeting,   re-  ments   to   the    original    articles    of   a 

quired  by  Mont.  Eev.  Codes,  §§  3826-  railroad    corporation    is   not   required 

3928,  since  such  statute  was  inapplie-  by  Cal.  Civ.  Code,  §  362.     Boca  &  L. 
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a  witness  to  signatures,  interest  in  the  charter  -will  not  disqualify 
such  witness.^* 

If  the  statute  requires  the  filing  or  registration  of  the  amendment 
in  some  public  office,  such  provision  must  be  complied  with,^*  and  if 
an  amendment  is  required  to  be  filed  with  the  secretary  of  state,  no 
rights  can  be  claimed  under  amendments  which  have  not  been  filed.'^ 
But  no  duty  rests  upon  a  secretary  of  state  to  file  a  certificate  of 
,  amendment  to  the  articles  of  a  corporation  where  such  amendment 
violates  a  statute  of  the  state.^' 

By  statute  a  corporation  may  be  required  to  pay  the  same  fees 
upon  an  increase  of  stock,  proportionate  to  the  amount  of  the  increase, 
as  those  required  upon  original  incorporation  or  renewal  of  the  cor- 
porate charter.^*  And  an  excise  fee  imposed  by  a  statute  as  a 
condition  of  a  valid  increase  of  corporate  stock,  has  been  held  an  inci- 
dent of  a  fundamental  change  in  the  corporate  charter  whether  made 
directly  by  the  legislature  or  by  execution  of  a  delegated  power  to 
make  a  change.^^    An  extension  of  a  corporate  charter  has  been  held 

R.  Co.  V.  Sierra  Valleys  E.  Co.,  2  Cal.  "Under     Iowa     Code     1897,  §§  1615, 

App.  546,  84  Pao.  298. 

50 Pope  V.  Merchants'  Trust  Co., 
118  Tenn.  506,  103  S.  W.  792. 

51  Casper  v.  Kalt-Zimmers  Mfg.  Co., 
159  Wis.  517,  150  N.  W.  1101,  149  N. 
W.  754;  State  v.  Eailroad  Commis- 
sion, 137  Wis.  80,  117  N.  W.  846. 

As  to  filing  and  recording  incor- 
poration papers,  see  §  215  et  seq., 
supra. 

Under  Wis.  St.  1898,  §  1820,  which 
provides  for  filing  of  articles  of  in- 
corporation and  requires  a  fee  there- 
for as  well  as  for  amendments,  such 
filing  is  essential.  State  v.  Eailroad 
Commission,  137  Wis.  80,  117  N.  W. 
846. 

Exercise  of  the  power  granted  by 
Wis.  Eev.  St.  1878,  §  1826,  to  increase 
capital  stock  involves  an  amendment 
to  the  corporate  charter  under  §  1820 
as  to  filing  amendments,  and,  there- 
fore, it  is  the  duty  of  the  corpora- 
tion to  file  proof  thereof  with  the 
secretary  of  state  and  comply  with 
the  statutes,  in  order  that  the  amend- 
ment may  tie  valid.  State  v.  North- 
ern Pac.  E.  Co.,  157  Wis.  73,  147  N. 
W.  219. 
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1618,  the  charter  of  a  corporation 
may  be  extended  by  amendment  of 
the  articles  of  incorporation  without 
readopting  and  refiling  the  articles  as 
in  the  case  of  an  original  incorpora- 
tion. C.  Lamb  &  Sons  v.  Dobson,  117 
Iowa  124,  90  N.  W.  607. 

62  Boca  &  L.  E.  Co.  v.  Sierra  Val- 
leys E.  Co.,  2  Cal.  App.  546,  84  Pac. 
298. 

53  State  V.  Nichols,  38  Wash.  309, 
80  Pac.  462. 

54Pacolet  Mfg.  Co.  v.  Gantt,  68 
S.  C.  199,  46  S.  E.  1005.  See  §225, 
supra. 

55  State  V.  Northern  Pac.  E.  Co., 
157  Wis.  73,  147  N.  W.  219. 

All  parts  of  the  general  law  as  to 
the  power  and  government  of  railroad 
corporations,  and  the  provision  as  re- 
gards payment  of  an  excise  fee  in 
case  of  increasing  capital  stock  are 
parts  of  the  charter  of  the  Northern 
Pacific  Eailway  Company,  both  by 
mandate  of  the  general  law  and  by 
special  act.  State  v.  Northern  Pac. 
E.  Co.,  157  Wis.  73,  147  N.  W.  219. 
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not  to  operate  as  the  creation  of  a  new  corporation  requiring  the  pay- 
ment of  fees  to  the  state,^^  and  a  statute  imposing  fees  for  the  origi- 
nal organization  of  a  corporation  does  not  apply  to  the  renewal  by 
amendment  of  the  original  articles  of  a  corporation  which  has 
terminated  by  lapse  of  time.^''  A  statute  as  to  fees,  which  is  retro- 
spective, does  not  apply  to  corporations  which  have  been  promptly 
renewed  prior  to  its  passage,  where  there  has  been  a  wrongful  refusal 
by  the  secretary  of  state  to  file  the  amendment.^* 

Subscribers  for  stock  in  a  corporation  who  are  sued  on  their  con- 
tract cannot  object  to  the  validity  of  an  amendment  by  which  the 
stock  was  increased,  where  a  statute  provides  that  want  of  legal 
organization  is  not  available  to  members  who  are  sued  on  their  con- 
tracts.^® 


VI.    ACCEPTANCE   OP   AMENDMENT 

§4345.  Necessity  of  acceptajice.  An  amendatory  act,  like  an 
original  charter,  must  be  accepted  by  the  corporation  or  its  mem- 
bers.®"    It  can  make  no  difference  that,  in  granting  the  original 


56  Chicago,  B.  &  Q.  R.  Co.  v.  Doyle, 
258  111.  624,  Ann.  Cas.  1914  B  385, 
102  N.  E.  260.  See,  generally,  §  412, 
supra. 

67  0.  L'amb  &  Sons  v.  Dobson,  117 
Iowa  124,  90  N.  W.  607. 

B8C.  Lamb  &  Sons  v.  Bobson,  117 
Iowa  124,  90  N.  W.  607. 

59 Pope  V.  Merchants'  Trust  Co.,  118 
Tenn.  506,  103  8.  W.  792.  And  see 
generally  §  653,  supra. 

60  Connecticut.  Board  Water  Com''rs 
City  of  Hartford  v.  Manchester,  89 
Conn.  671,  96  Atl.  182. 

Kentucky.  Louisville  &  N.  E.  Co. 
V.  Jarvis,  27  Ky.  L.  Kep.  986,  87  S. 
W.  759. 

New  Jersey.  Alexander,  v.  Berney, 
28  N.  J.  Eq.  90. 

New  York.  Troy  &  B.  E.  Co.  v. 
Kerr,  17  Barb.  581;  Green  v.  Sey- 
mour, 2  Sandf.  Ch.  285. 

Pennsylvania. '  Com.  v.  Cullen,  13 
Pa.  St.  133,  58  Am.  Dee.  450. 

Tennessee.  Mulloy  v.  Nashville  & 
D.  R.  Co.,  8  Lea  427. 

Virginia.  Yeaton  v.  Bank  of  Old 
Dominion,  21  Gratt.  593. 


As  to  the  acceptance  of  charters, 
see  §  239  et  seq.,  supra. 

Legislative  acts  extending  the  cor- 
porate existence,  like  other  amend- 
ments, must  be  accepted  to  become 
effective.  This  is  true,  whether  the 
extending  act  is  passed  before  or 
after  expiration  of  the  original  char- 
ter. Lincoln  &  K.  Bank  v.  Richard- 
son, 1  Greenl.  (Me.)  79,  10  Am.  Dec. 
34. 

As  to  the  rights  of  minority  mem- 
bers in  regard  to  rmendments,  see 
§§  4001-4009,  supra. 

A  general  law,  providing  that  legis- 
lative amendments  of  the  charters  of 
corporations  shall  not  become  opera- 
tive unless  accepted  by  the  corpora- 
tion within  a  certain  time  and  in  a 
certain  mode,  does  not  apply  to  acts 
of  the  Jegislarture  which  may  be  re- 
ferred to  the  superintending  or  ad- 
visory power  which  a  legislature  has 
over  a  corporation  which  it  has 
created.  State  v.  New  Haven  &  N, 
Co..  43  Conn.  351,  afC'd  104  TI.  S.  1, 
26  L.  Ed.  629. 
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charter,  the  legislature  reserved  the  power  to  revoke  or  amend  it, 
for  it  has  no  more  power  to  compel  persons  to  continue  as  a  private 
corporation  under  an  amended  charter  than  it  has  to  create  a  private 
corporation  in  the  first  instance  without  the  consent  of  the  mem- 
bers.®^ On  this  point  it  was  said  in  a  Virginia  case :  ' '  The  power  of 
the  legislature  'to  repeal,  alter,  or  modify  the  charter  of  any  bank 
at  its  pleasure'  must  be  limited  to  this  extent.  It  may  certainly 
repeal  the  charter  of  any  bank,  but  it  cannot  compel  a  bank  to  accept 
an  amendment  or  modification  of  its  charter.  Nor  is  any  such  amend- 
ment or  modification  of  its  charter  binding  upon  the  bank  without  its 
acceptance.  Banks  are  private  corporations,  created  by  a  charter,  or 
act  of  incorporation  from  the  government,  which  is  in  the  nature 
of  a  contract,  and  therefore,  in  order  to  complete  the  creation  of 
such  corporation,  something  more  than  the  mere  grant  of  a  charter 
is  required ;  that  is,  in  order  to  give  to  the  charter  the  full  force  and 
eifect  of  an  executed  contract,  it  must  be  accepted.  *  *  *  Though 
the  legislature  may  have  the  reserved  power  to  amend  or  modify  a 
charter  of  incorporation,  it  can  no  more  force  the  corporation  to 
accept  such  amendment  or  modification  than  it  could  have  forced 
upon  them  the  acceptance  of  the  original  charter  without  their  eon- 
sent."  As  was  said,  however,  in  this  case,  one  of  the  consequences 
of  refusal  to  accept  the  amendment  is  "that  the  corporation  cannot 
conduct  its  operations  in  defiance  of  the  power  that  created  it;  and 
if  it  does  not  accept  the  modification  or  amendment  proposed,  must 
discontinue  its  operations  as  a  corporate  body."®® 

An  act  amending  the  charter  must,  like  the  original  charter,  be 
accepted  as  it  is  offered.  It  cannot  be  accepted  in  part  only,  or  con- 
ditionally, unless  this  is  authorized  by  the  act.  It  was  held,  there- 
fore, in  a  Tennessee  case,  that  where  an  amendatory  act  was  accepted 
in  terms,  but  the  acceptance  was  qualified  by  a  proviso  introducing 
a  new  condition,  not  authorized  by  the  act,  there  was  no  acceptance, 
and  the  act  did  not  become  a  part  of  the  charter.®' 

81  Sage  V.  Dillard,  15  B.  Mon.  (Ky.)  8  Lea  (Tenn.)  427.     And  see  further 

S40 ;  Yeaton  v.  Bank  of  Old  Dominion,  §  241,  supra. 

21  Gratt.  (Va.)  593.  When  an  aiSiendment  to  a  corporate 

See  §  239,  supra.                 '  charter    grants    a    wide    variety    of 

98  Yeaton  v.  Bank  of  Old  Dominion,  powers,  it  cannot  be  dissected  and  ac- 

21  Gratt.  (Va.)  593,  per  Judge  Chris-  cepted  in  part,  but  must  be  accepted 

tian.     And  see  Alexander  v.  Berney,  as  offered  by  the  state.     Perkins  v. 

28  N.  J,  Eq.  90;  Miller  v.  American  CofSn,  84  Conn.  275,  Ann.  Cas.  1912 

Mut.  Ace.  Ins.  Co.,  92  Tenn.  167,  20  0  1188,  79  Atl.  1070.     And  see  §241, 

L.  E.  A.  765,  21  S.  W.  39.  supra. 

eaMuUoy  v.  Nashville  &  D.  R.  Co., 
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§  4346.  Authority  to  accept.  If  an  amendment  is  such  as  funda- 
mentally to  change  the  constitution  of  the  corporation,  or  if  it  con- 
fers powers  or  privileges  which  are  not  properly  within  the  general 
authority  vested  by  the  members  in  the  board  of  directors,  the 
directors  cannot  bind  the  members  by  an  acceptance,  but  the  accept- 
ance must  be  by  the  members  themselves,  as  constituting  the  corpo- 
ration. Thus  it  is  for  the  members,  and  not  for  the  board  of  directors, 
to  accept  an  amendment  authorizing  the  corporation  to  increase  or 
decrease  the  capital  stock.®*  But  if  the  amendment  does  not  funda- 
mentally change  the  constitution  of  the  corporation,  and  merely  con- 
fers some  additional  power  or  privilege,  the  exercise  of  which  would 
be  within  the  authority  and  powers  of  the  board  if  it  had  originally 
been  conf  eired  upon  the  corporation  by  its  charter,  it  may  be  accepted 
by  the  board  of  directors.  Thus  it  has  been  held  that  the  board  of 
directors  of  a  railroad  company,  who  are  authorized  by  its  laws  to 
purchase  land  and  locate  and  erect  stations,  may  accept  an  act 
amending  the  charter  of  the  corporation,  to  the  extent  of  allowing 
it  to  acquire  land  for  a  station  under  the  power  of  eminent  domain.®* 


SiEidman  v.  Bowman,  58  111.  444, 
11  Am.  Bep.  90.  See,  also  Chicago 
City  By.  Co.  v.  AUerton,  18  Wall. 
(U.  S.)  233,  21  L.  Ed.  902;  State  v. 
Oftedal,  72  Minn.  498,  75  N.  W.  692; 
Com.  V.  CuUen,  13  Pa.  St.  133,  53  Am. 
Dec.  450;  Brown  v.  Fairmont  Gold  & 
Silver  Min.  Co.,  10  Phila.  (Pa.)  32. 

As  to  the  rights  of  minority  mem- 
bers in  regard  to  amendments  making 
radical  or  fundamental  changes,  see 
§  4003,  supra. 

Acceptance  of  a  charter  must  be  by 
the  corporators  named  in  the  char- 
ter, acting  as  such.  Board  Water 
Com  'rs  City  of  Hartford  v.  Manches- 
ter, 89  Conn.  671,  96  Atl.  182. 

Where  an  amendatory  act  provided 
that,  before  it  should  take  effect,  the 
president  should  file  a  declaration  of 
acceptance  dn  the  office  of  the  secre- 
tary of  state,  it  "was  held  that  such 
a  declaration  filed  by  an  agent  of  the 
corporation,  and  subsequently  ratified 
by  the  corporation,  was  a  substantial 
compliance  with  the  statute.  Mem- 
phis &  St.  F.  Plank  Eoad  Co.  v.  Eives, 
21  Ark.  802. 
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65  Eastern  R.  Op.  v.  Boston  &  M, 
E.  E.,  Ill  Mass.  125,  15  Am.  Eep.  13. 
See  also  Illinois  Eiver  E.  Co.  v.  Zim- 
mer,  20  111.  654;  Sprague  v.  Illinods 
Eiver  E.  Co.,  19  111.  174;  Banet  v. 
Alton  &  S.  E.  Co.,  13  111.  504. 

Where  the  statute  contemplates 
amendment  by  acceptance  of  statu- 
tory provisions  by  vote  of  a  major- 
ity of  the  directors,  the  assent  by 
the  majority  owners  of  stock,  without 
a  corporate  meeting,  is  not  binding 
on  minority  stockholders.  Lord  v. 
Equitable  Life  Assur.  Society,  47  N. 
Y.  Misc.  187,  94  N,  T.  Supp.  65. 

And  where  a  statute  amending  the 
charter  of  a  bank  required  the  bank 
to  signify  its  acceptance  in  writing, 
under  its  seal,  and  signed  by  its  presi- 
dent, it  was  held  that  a  copy  of  an 
order  of  acceptance  taken  from  the 
minutes  of  the  proceedings'  of  the 
directors,  certified  by  the  president 
and  cashier  under  the  seal  of  the 
bank,  was  a  substantial  compliance. 
Golder  v.  Bressler,  105  111.  419. 


§  4346]  Pbivatb  Cokpobations  [Ch.  57, 

When  the  board  of  directors  is  authorized  to  accept  an  act  amending 
the  charter  of  a  corporation,  it  must,  in  doing  so,  act  in  good  faith, 
and  with  a  view  to  promoting  the  general  good  of  the  corporation, 
or  its  action  may  be  repudiated  by  the  stockholders  or  members.*^ 

§  4347.  Power  of  majority  to  bind  minority.  As  has  been  seen 
heretofore,  if  an  amendment  is  of  such  a  character  as  fundamentally 
or  materially  to  change  the  charter  or  powers  of  the  corporation,  a 
majority  of  the  stockholders  cannot  bind  the  minority  by  accepting  it, 
and  a  unanimous  consent  of  the  stockholders  is  necessary.®''  But 
if  the  amendment  merely  confers  additional  powers  auxiliary  to  the 
purposes  for  which  it  was  created,  there  may  be  a  binding  acceptance 
by  the  majority  of  the  members.®* 

The  conflict  in  the  decisions  concerning  effect  of  the  reservation 
by  the  state  of  power  to  alter,  amend  or  repeal  the  charter  upon 
the  adoption  of  amendments  by  the  majority  over  the  dissent  of  the 
minority  stockholders  has  been  fully  considered  in  discussing  the  rela- 
tive rights  of  majority  and  minority  stockholders.®^ 

§  4348.  Form,  evidence  and  presumption  of  acceptance.  The  ac- 
ceptance of  an  amendment  to  a  corporate  charter  need  not  be  evi 
deneed  by  a  formal  vote  or  resolution  unless  expressly  required^  by 
statute,  as  such  a  rule  would  lead  to  many  practical  complications. 
And  it  is  generally  held  that  the  acceptance  may  be  implied  from 
the  exercise  of  power  granted  or  resulting  from  the  amendatory  act.™ 

66  Illinois  Eiver  E.  Co.  v.  Zimmer,      C.  E.  Co.  v.  Bingham,  5  Ala.  657. 

20  111.  654.  Connecticut.     Board  Water  Com 'is 

67  See  §  4003,  supra.  See  also  Avon-  ■City  of  Hartford  v.  Manchester,  80 
dale  Land  Co.  v.  Shook,  170  Ala.  379,  Conn.  671,  96  Atl.  182;  Perkins  v. 
54  So.  268;  Perkins  v.  Coffin,  84  Conn.  ,  'CofSn,  84  Conn.  275,  Ann.  Cas.  1912 
275,  Ann.  Cas.  1912  C  1188,  79  Atl.  C  118S,  79  Atl.  1070;  Hartford  &  C. 
1070;  Atlanta  Steel  Co.  v.  Mynaban,  W.  E.  Co.  v.  Wagner,  73  Conn.  506, 
138  Ga.  668,  75  S.  E.  980.  48  Atl.  218. 

68  See  §  4004,  supra.  See  also  In  Illinois.  Illinois  Eiver  E.  Co.  v. 
re  Sharood  Shoe  Corporation,  192  Fed.  Zimmer,  20  111.  654. 

945.  '     Iowa.     St.  John  v.  Iowa  Business 

69 See   §§4005-4008,  supra.  Men's   Building   &   Loan   Ass'n,   136 

70  United    States.      Gibbs    v.    Con-  Iowa  448,  15  L.  E.  A.   (N.  S.)   503, 

solidated  Gas  Co.  of  Baltimore  City,  113  N.  W.  863. 

130   U.  S.   396,   32  L.   Ed.   979;    Za-  Kentucky.     Kenton   County   Court 

briskie  v.  Cleveland,  C.  &  C.  E.  Co.,  23  v.  Bank  Liek  Turnpike  Co.,  10  Busli 

How.  381,  16  L.  Ed.  488.  529;    Covington    ".    Covington    &    0. 

Alabama.     Louisville  &  N".  E.   Co.  Bridge  Co.,  10  Bush  69. 

V.  State,   154  Ala."  156,  45  So.   296;  Louisiana.   State  v.  Louisiana  State 

State  V.  Montgomery  Light  Co.,  102  Bank,  20  La.  Ann.  468. 

Ala.   594,   15   So.   347;   Wetumpka  &  Maine.     Bangor,  0.  &  M.  E.  Co.  v, 
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And  when  an  amendment  is  beneficial  to  the  members,  assent  thereto 
will  be  presumed.'^  Thus,  acceptance  of  an  amended  charter  may- 
be implied  from  the  fact  that  the  corporators  have  elected  officers 
under  it,''^  or  have  made  or  taken  a  lease  or  conveyance  of  property 
which  the  amendment  authorized  it -to  make  or  take,''*  or  have  brought 
an  action  which  they  could  not  have  brought  without  the  amend- 
ment.''* And  where,  the  purchase  of  stock  in  another  mining  com- 
pany was  ratified  by  the  stockholders  after  due  notice,  such  action 
w£is  held  sufficient  to  show  acceptance  of  an  amendment  to  the  corpo- 
rate charter  authorizing  such  purchases.''^  Since  a  corporation, 
though  not  bound  to  accept  an  amendment  of  its  charter  even  when 
the  power  to  amend  or  repeal  has  been  reserved  by  the  legislature, 
has  no  right  to  continue  its  operations  if  it  does  not  accept,  continu- 
ance of  business  after  such  an  amendment  is  equivalent  to  an  accept- 


ance 
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Smith,  47  Me.  34;  Lincoln  &  K.  Bank 
V.  Eiehardson,  1  Greenl.  79,  -lO  Am. 
Dee.  34. 

Maryland.  Jaekson  v.  Walsh,  75 
Md.  304,  23  Atl.  778;  Lyons  v.  Orange, 
A.  &  M.  E,  Co.,  32Md.  18. 

Massachusetts.  Blandford  Third 
School  Dist.  V.  Gibbs,  2  Cuah.  39. 

Minnesota.  State  v.  Sibley,  25 
Minn.  387.  ■> 

'  Ohio.  Cincinnati,  H.  &  D.  R.  Co. 
V.  Cole,  29  Ohio  St.  126,  23  Am.  Rep. 
729;  Goodin  v.  Evans,  18  Ohio  St. 
150;  Owen  v.  Purdy,  12  Ohio  St.  73. 

Pennsylvania.  Fell  v.  MeHenry,  42 
Pa.  St.  41;  Com.  v.  Cullen,  13  Pa.  St. 
133,  53  Am.  Dec.  450. 

Vermont.  Vermont  &  C.  E.  Co.  v. 
Vermont  Cent.  E.  Co.,  34  .Vt.  1. 

Virginia.  Yeaton  v.  Bank  of  Old 
Dominion,  21  Gratt.  593. 

Wisconsin.  Madison,  W.  &  M. 
Plank  Eoad  Co.  v.  Eeynolds,  3  Wis. 
2S7. 

As  to  acceptance  of  charters,  see 
§  245  et  seq.,  supra. 

Where  a  water  company,  seeking  to 
divert  certain  waters,  entered  into  an 
agreement  with  riparian  owners  to 
construct  a  eompensating-reservoir, 
and  asked  authority  of  the  legislature 
to  construct  such  reservoir,  it  was  not 


bound  to  evidence  its  intent  to  build 
the  reservoir  by  vote  or  resolution 
in  the  nature  of  an  acceptance  of  the 
powers  conferred  by  the  statute. 
Board  Water  Com  'rs  Oity  of  Hartford 
V.  Manchester,  89  Conn.  671,  96  Atl. 
182. 

Where  a  building  and  loan  associa- 
tion amended  its  articles  to  comply 
with  Acts  28th  Gen.  Assem.  e.  69, 
and  acted  thereunder,  there  was  either 
an  implied  acceptance  of  the  statute, 
or  the  members  were  estopped  from 
denying  acceptance  of  the  statute. 
St.  John  V.  Iowa  Business  Men's 
Building  &  Loan  Ass  'n,  136  Iowa  448, 
15  L.  E.  A.  (N.  S.)  503,  113  N.  W.  863. 

71  St.  John  V.  Iowa  Business  Men's 
Building  &  Loan  Ass  'n,  136  Iowa  448, 
15  L.  E.  A.  (N".  S.)  503,  113  N.  W. 
863. 

72  Com.  V.  Cullen,  13  Pa.  St.  133, 
53  Am.  Dee.  450. 

73  Cincinnati,  H.  &  D.  E.  Co.  v.  Cole, 
29  Ohio  St.  126,  23  Am.  Eep.  729; 
Vermont  &  C.  E.  Co.  v.  Vermont  Cent. 
E.  Co.,  34  Vt.  1. 

74  Lincoln  &  K.  Bank  v.  Eiehard- 
son, 1  Greenl.  (Me.)  79,  10  Am.  Dec.  34. 

76  Bigelow   V.   Calumet   &   H.    Min. 

Co.,  167  Fed.  704,  aff'd  167  Fed.  *721. 

76  Miller    v.    American    Mut,    Aco. 


7639 


§  4348]  Private  Cokpobations  [Ch.  57 

The  acts  relied  upon  as  constituting  an  implied  acceptance,  par- 
ticularly where  the  act  imposes  burdens  upon  the  corporation,  must 
clearly  appear  to  have  been  done  in  pursuance  and  recognition  of 
the  legislation.  If  they  are  entirely  consistent  with  an  intention  not 
to  accept  or  recognize  the  act  as  binding,  an  acceptance  cannot  be 
implied.'"' 

In  order  that  acceptance  of  an  act  amending  the  charter  of  a  cor- 
poration may  be  valid  and  binding  upon  the  members  of  the  corpo- 
ration, a  meeting  should  be  held,  after  notice  to  all  the  members.''* 

VII.    EFFECT  OF  AMENDMENT   OR  REPEAL 

§  4349.  Repeal.  The  repeal  of  a  charter,  when  the  repeal  is  within 
the  power  of  the  legislature,  dissolves  the  corporation,  in  the  absence 
of  provision  to  the  contrary,  and  it  cannot  afterwards  exercise  any 
power  under  its  charter;  but  a  court  of  equity  will  protect  the  rights 
of  stockholders  and  creditors  in  its  property.  It  was  said  by  Mr. 
Justice  Miller  in  a  leading  ease  in  the  Supreme  Court  of  the  United 
States :  ' '  One  obvious  eifect  of  the  repeal  of  a  statute  is  that  it  no 
longer  exists.  Its  life  is  at  an  end.  "Whatever  force  the  law  may 
give  to  transactions  into  which  the  corporation  entered  and  which 
were  authorized  by  the  charter  while  in  force,  it  can  originate  no  new 
Iransaetions  dependent  on  the  power  conferred  by  the  charter.  If 
the  corporation  be  a  bank,  with  power  to  lend  money  and  to  issue 
circulating  notes,  it  can  make  no  new  loan  nor  issue  any  new  notes 
designed  to  circulate  as  money.  If  the  essence  of  the  grant  of  the 
charter  be  to  operate  a  railroad,  and  to  use  the  streets  of  the  city 
for  that  purpose,  it  can  no  longer  so  use  the  streets  of  the  city,  and 

Ins.  Co.,  92   Tenn.  167,  20  L.  E.  A.  In  Stuart  v.  Jamea  River  &  Kan- 

765,  21  S.  W.  39.                '  awha  Co.,  24  Gratt.  (Va.)  294,  it  was 

77  See  Mississippi  &  E.  Eiver  Boom  held  that  the  execution  by  a  eorpora- 

Co.  V.  Prince,  34  Minn.  79,  24  N.  W.  tion  of  a  mortgage  to  secure  money 

361.  -which    it    was    authorized   to   borrow 

In    Pingry    v.    Washburn,    1    Aik.  by  an  act  amending  its  charter  was 

(Vt.)    264,  15  Am.  Dec.   676,  it  was  not  an  acceptance  of  the  act,  where 

held    that    the    fact    that,    after    an  it  did  not  in  fact  borrow  the  money, 

amendment  of  the  charter  of  a  turn-  and  never  made  any  use  of  the  bonds 

pike  company  authorizing  it  to  resur-  intended  to  be  secured  by  the  mort- 

vey  and  alter  its  road,  the  company  gage. 

proceeded  to  survey  the  ground,  but  78  Com.   v.   Cullen,   13  Pa.   St.   133, 

without    making    any    record    of   the  53  Am.  Dec.  450;  Brown  v.  Fairmount 

survey  or  any  alteration  of  its  road,  Gold    &    Silver    Min.    Co.,    10   Phila. 

did   not   show   an  acceptance   of  the  (Pa.)  32. 
amendment. 
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no  longer  exercise  the  franchise  of  running  a  railroad  in  the  city. 
In  short,  whatever  power  is  dependent  solely  upon  the  grant  of  the 
charter,  and  which  could  not  be-  exercised  by  unincorporated  private 
persons  under  the  general  laws  of  the  State,  is  abrogated  by  repeal 
of  the  law  which  granted  these  special  rights.  Personal  and  real 
property  acquired  by  the  corporation  during  its  lawful  existence, 
rights  of  contract  or  choses  in  action  so  acquired,  and  which  do  not, 
in  their  nature,  depend  upon  the  general  powers  conferred  by  the 
charter,  are  not  destroyed  by  such  a  repeal,  and  the  courts  may, 
if  the  legislature  does  not  provide  some  special  remedy,  enforce  such 
rights  by  the  means  within  their  power.  The  rights  of  the  share- 
holders of  such  a  corporation,  to  their'  interest  in  its  property,  are 
not  annihilated  by  such  a  repeal,  and  there  must  remain  in  the  courts 
the  power  to  protect  those  rights. ' ' ''' 

§  4350.  Amendment— Eifect  in  general.  The  effect  of  the  adop- 
tion or  acceptance  of  an  amendment  is  usually  merely  to  change  the 
constitution  and  powers  of  the  corporation  in  accordance  with  such 
amendment.  Thus  a  corporation  may  be  deprived  of  its  power  of 
eminent  domain,*"  or  of  other  privileges,  and  specific  duties  may  be 
imposed,  as  has  already  been  noted.*^  There  is  no  further  effect, 
and  an  amendment  does  not  usually  operate  to  destroy  the  old  cor- 
poration and  create  a  new  one.*^    However,  it  has  been  held  in  one 

79  Greenwood  v.  Union  Freight  R.  Co.  v.  Whitney  Co.,  150  N.  0.  31,  63 
Co.,  105  U.  S.  13,  26  L.  Ed.  961.    See      6.  E.  188. 

also  Read  v.  Frankfort  Ban'k,  23  Me.  81  See  §  4321  et  seq.,  supra. 

318;  People  v.  O'Brien,  111  N.  Y.  1,  82  Johnston  v.  Crawley,  25  G-a.  316, 

.  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684,  71   Am.   Dec.   173;    Chicago,   B.   &   Q. 

18  N".  E.  692,  45  Hun  519;  Internation-  R.    Co.   v.   Doyle,   258   111.   624,   Ann. 

al  &  G.  N.  Ry.  Co.  v.  State,  75  Tex.  Cas.  1914  B  385,  102  N.  E.  260;  Wash- 

356,  12  S.  "W.  685;  Hawley  v.  Bonanza  ington   College  v.  Duke,  14  Iowa  14. 

Queen  Min.  Co.,  61  Wash.  90,  111  Pac.  See  also  §  413,  supra. 

1073.  An  act  of  the  legislature  giving  an 

80  Where  the  charter  of  aji  electric  existing  but  unorganized  corporation 
company  required  it  to  begin  eon-  a  new  set  of  corporators  to  organize 
struction  of  its  plant  in  five  years,  and  set  it  in  operation,  in  place  of 
and  it  did  not  do  so,  and  the  statute  those  who.  were  originally  named  and 
■was  re-enacted  with  the  direction  who  have  neglected  their  duty,  and 
that  the  plant  be  constructed  within  making  such  modifica/tion  of  the  cot- 
three  years,  and  another  general  porate  enterprise  as  in  its  opinion  the 
statute  provided  that  all  electric  com-  public  interests  require,  but  not  such 
panics  were  deprived  of  the  power  to  as  to  radically  change  the  character 
condemn-  water  powers,  the  electric  of  the  enterprise,  does  not  create  a 
company  bad  not  the  power  of  emi-  new  corporation.  Ames  v.  Lake  Sn- 
nent  domain,  since  such  power  did  not  perior  &  M.  R.  Co.,  21  Minn.  241. 
clearly  appear.    Yadkin  River  Power  Where  a  certificate  is  filed  declar- 
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state,  under  a  statute,  regulating  the  organization  of  trust  companies 
and  providing  that  the  word  "trust"  shall  not  be  used  as  a  part  of 
the  name  of  a  corporation  organized  under  any  other  act,  that  the 
change  of  the  name  of  a  corporation  whereby  such  quoted  word  was 
used  as  a  part  of  the  new  name  was  so  far  the  .creation  of  a  new  cor- 
poration as  to  violate  the  act.^* 

And  an  amended  certificate  of  organization  containing  all  the 
material  statements  of  the  original  certificate ,  may  operate  as  an 
original,  where  such  original  certificate  is  void  and  of  no  effect  be- 
cause a  certain  percentage  of  the  capital  stock  has  not  been  paid  in 
cash,  which  defect  is  supplied  whed  the  amended  certificate  is  filed.'* 

§4351.  — Grant  of  special  charter.  When  a  corporation  which 
has  been  formed  under  a  general  law  is  afterwards  granted  a  charter 
by  special  act  and  accepts  the  same,  this  does  not  constitute  the  crea- 
tion of  a  new  corporation,  but  is  in  effect  nothing  more  than  an 
amendment  of  the  original  charter  consisting  of  the  special  act,  and 
so  much  of  the  general  law  as  is  not  inconsistent  therewith.'^  And 
the  same,  principle  has  been  applied  to  the  grant  of  a  new  charter  to  a 
corporation  existing  under  a  special  charter.'® 

§4352.  — Burdens  imposed.  The  acceptance  of  an  amendatory 
act  involves  an  acceptance  of  the  act  as  a  whole.  Not  only  the  bene- 
fits granted,  but  the  burdens  imposed,  must  be  assumed.*''  Accord- 
ing that  the  signers  have  adopted  an  was  created  by  a  particular  statute, 
"amendment"  to  the  charter  of  a  see  Toungblood  v.  Georgia  Improve- 
eertain  corporation,  complying  with  ment  Co.,  83  Ga.  797,  10  S.  E.  124; 
the  statutory  requirements  In  regard  Snook  v.  Georgia  Improvement  Co.,  83 
thereto,  it  cannot  be  considered  the  Ga.  61,  9  S.  E.  1104. 
formation  of  a  new  corporation,  espe-  86  Woodfork  v.  Union  Bank  of  Ten- 

cially  where  a  statute   provides  that      nessee,  3  Cold.  (Tenu.)  488.    Compare, 
alterations   shall    be    made,    acknowl-      however,  Carlisle  v.  Terre  Haute  &  E. 
edged  and  recorded  in  the  same  man-      E.  Co.,  6  Ind.  316. 
ner  as  the  original  certificate.    Brown  87  Kenton    County    Court   v.    Bank 

V.   Maryland   Telephone   &  Telegraph      Lick    Turnpike    Co.,    10    Bush.    (Ky.) 
Co.,  101  Md.  574,  61  Atl.  338.  529;   Madison,  "W.   &  M.  Plank  Eoad 

83  State  V.  Nichols,  38  Wash.  309,  Co.  v.  Reynolds,  3  Wis.  287  (where  it 
80  Pac.  462.  was  held  that  a  corporation  availing 

81  People  V.  Board  of  Eailroad  itself  of  a  provision  for  the  change 
Com'rs,  81  N.  T.  App.  Div.  242,  81  of  its  name  in  an  act  amending  its 
N.  Y.  Supp.  20.  charter    is    bound    by    all    the    other 

85  Johnston  v.  Crawley,  25  Ga.  316,      provisions  in  the  act  altering  its  ,ehar- 
71    Am.    Dee.    173.      See    also    §§234,      ter). 
237,  supra.  See   generally   §  239  et  seq.,  as  to 

As  holding  that  a  new  corporation      acceptance  of  charters. 

7642 


Ch.  57]  Amendment  ok  Repeal  of  Chaetee  [§4353 

ingly  it  has  been  held  that  the  acceptance  of  a  statute  whereby  a 
town  is  authorized  to  take  and  hold  stock  in  a  water  company,  charges 
the  corporators  with  notice  of  the  town's  powers,  and  the  corpora- 
tion receiving  an  extension  of  its  franchise  was  also  bound  by  a  stipu- 
lation that  the  town  might  purchase 'the  property  of  the  corporation.^^ 
And  in  another  case,  where  a  general  law  authorized  any  railroad 
company  orgsmized  in  pursuance  of  law  to  lease  or  purchase  con- 
necting lines  constructed  by  other  companies,  and  provided  that  all 
companies,  then  incorporated  and  actually  doing  business,  might 
accept  any  of  the  provisions  of  the  act,  it  was  held  that  a  railroad 
company  leasing  its  road  to  another  company,  or  taking  a  lease  of 
another  company's  road,  thereby  accepted  the  provisions  of  the  stat- 
ute and  relinquished  all  rights  under  its  charter  inconsistent  with 
sueh  provisions,  including  the  right  to  demand  and  take  specified 
rates  of  fare,  free  from  legislative  control  or  alteration.*®  Similarly, 
the  acceptance  of  an  amendatory  act  may  operate  to  repeal  a  corpo- 
ration's exemption  from  taxation,®"  and,  as  has  already  been  noted, 
may  bring  the  corporation  within  the  reserved  power  of  the  state, 
and  thereby  render  the  charter  subject  to  amendment  or  repeal  in 
other  respects.®^ 

§  4353.  Presumptions  as  to  validity  of  amendment  or  repeal ;  in- 
tent to  repeal.  When  the  legislature  possesses  the  power  to  alter, 
amend  or  repeal  the  charter  of  a  corporation  and  exercises  it,  the 
courts  will  not  presume  that  the  power  was  improperly  or  uncon- 
scionably exercised.®^ 

Whether  a  legislative  enactment  shall  operate  as  a  repeal  or  altera- 

88  Town  of  Southington  v.  South-  vision  that  it  ehall  not  be  lawful  for 
ington  Water  Co.,  80  Comn.  646,  13  any  city  or  town  to  hinder  or  obstruct 
Ann.  Cas.  411,  69  Atl.  1023.  the  company  in  constructing  and  run- 
SB  Cincinnati,  H.  &  D.  E.  Oo.  v.  Cole,  ning  its  railroads,  provided  the  same 
29  Ohio  St.  126,  23  Am.  Eep.  729.  shall  be  constructed  and  run  accord- 
90  A  provision  in  the  charter  of  a  ing  to  the  provisions  of  the  act,  does 
railroad  company  that  its  stock  should  not  have  the  effect  of  discharging  the 
be  exempt  from  all  taxation  except  company  from  its  contractual  obliga- 
«ueh  as  was  imposed  upon  bank  stock  tion  to  a  city  to  pay  licenses  which 
when  the  charter  was  grajited  is  re-  the  company  had  undertaken  by  con- 
pealed  by  an  amendatory  act,  aceepted  tract  to  pay  to  it.  Jersey  City  v. 
by  the  company,  providing  that  its  North  Jersey  St.  E.  Co.,  72  N.  J.  L. 
stock  shall  at  all  times  be  subject  to  383,  61  Atl.  95. 
such  tax  as  the  legislature  may  im-  91  See  §  4339,  supra, 
pose.  Macon  &  A.  E.  Co.  v.  Gold-  92  State  v.  Curran,  12  Ark.  321; 
smith,  62  Ga.  463.  People  v.  Calder,  153  Mich.  724,  126 

A  statute  supplementing  the  char-  Am.  St.  Eep,  550,  117  N,  W.  314. 
ter  of  a  railroad  company  by  a  pro- 
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tion  of  a  charter  is  a  question  of  legislative  intent.**  Even  when 
the  legislature  has  reserved  the  power  to  repeal  the  charter  of  a  cor- 
poration, a  subsequent  statute  will  not  be  construed  as  repealing  it 
unless  such  an  intention  on  the  part  of  the  legislature  is  expressed 
in  the  statute  or  necessarily  implied,  in  conformity  with  the  rule  that 
repeals  are  not  favored  and  such  a  construction  should  be  placed 
upon  statutes,  when  possible,  as  to  avoid  a  repeal.®*  And  not  only 
is  there  no  presumption  that  a  repeal  was  intended,  but  the  intention 
not  to  repeal  special  charter  provisions  by  subsequent  general  stat- 
utes will  be  presumed.*^  Thus,  the  repeal  of  a  general  law  authoriz- 
ing the  formation  of  corporations  will  not  be  construed  as  a  repeal 
of  the  charters  of  corporations  which  have  been  formed  under  it,'^ 


93  Morris  &  E.  E.  Co.  v.  Railroad 
Taxation  Com'r,  37  N.  J.  L.  228,  aff'd 
38  N.  J.  L.  472;  Smock  v.  Farmers' 
Union  State  Bank,  22  Okla.  825,  98 
Pac.  945. 

MAlaljama.  Bibb  v.  Hall,  101  Ala. 
79,  14  So.  98. 

Georgia.  Force  v.  Dahlonega  Tan- 
ning &  Leather  Mfg.  Co.,  22  Ga.  86. 

Iowa.  Donworth  v.  Coolbaugh,  5 
Iowa  300. 

Massachusetts.  United  Hebrew 
Benev.  Ass'n  v.  Benahimol,  130  Mass. 
325. 

New  Jersey.  Morris  &  E.  E.  Co.  v. 
Railroad  Taxation  Com'r,  37  N.  J. 
L.  228,  aff'd  38  N.  J.  L.  472;  Me- 
chanics' &  Traders'  Bank  v.  Bridges, 
30  N.  J.  L.  112. 

New  York.  People  v.  Raymond,  194 
N.  Y.  189,  87  N.  E.  90. 

Oklahoma.  Smock  v.  Farmers'  Un- 
ion State  Bank,  22  Okla.  825,  98  Pac. 
945. 

95  In  re  Morgan 's  Louisiana  &  T.  R. 
&  S.  S.  Co.,  117  La.  593,  42  So.  150. 

Where  a  statute  does  not  in  express 
terms  annul  a  right  or  power  given 
to  a  corporation  by  a  former  act,  but 
merely  confers  the  same  rights  and 
powers  upon  it  under  a  new  name, 
and  gives  it  additional  powers,  the 
latter  act  does  not  repeal  the  former. 
Waring  v.  Mobile,  24  Ala.  701. 

An  intent  to  abrogate  the  particu- 


lar enactment  in  an  earlier  statute 
is  suffi.ciently  manifested  where  the 
provisions  in  the  two  statutes  are  so 
inconsistent  that  they  cannot  stand 
together.  Morris  &  E.  R.  Co.  v.  Rail- 
road Taxation  Com  'r,  37  N.  J.  L.  228, 
aff'd  38  N.  J.  L.  472. 

96  Bibb  v.  Hall,  JOl  Ala.  79,  14  So. 
98;  Donworth  v.  Coolbaugh,  5  Iowa 
300;  United  Hebrew  Benev.  Ass'n  v. 
Benshimol,  130  Mass.  325. 

Where  the  charter  of  a  corporation 
and  a  subsequent  general  statute, 
which  subjected  to  its  regulations,  so 
far  as  the  same  were  applicable,  all 
corporations  theretofore  formed,  both 
provided  that  at  all  corporate  elec- 
tions each  stockholder  should  be  en- 
titled to  as  many  votes  as  he  owned 
shares,  but  the  charter  limited  the 
stockholders  to  20  votes  each,  while 
there  was  no  limitation  in  the  statute, 
it  was  held  that  the  statute  did  not 
repeal  the  charter  provision,  as  it  was 
not  applicable  thereto.  Webb  v. 
Ridgely,  38  Md.  364. 

The  repeal  of  a  general  incorpora- 
tion act  providing  for  the  incorpora- 
tion of  banks  and  the  re-enactment  of 
a  new  act  does  not  affect  existing 
corporations  formed  under  the  former 
act,  unless  expressly  so  provided,  es- 
pecially where  the  manifest  purpose 
of  the  new  act  is  to  revise  and  sub- 
stitute   a   more    perfect    statute,   ex- 
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unless  such  an  intention  on  the  part  of  the  legislature  appears  from 
the  express,  terms  of  the  repealing  statute  or  by  necessary  implica- 
tion.^'' And  the  reserved  power  to  alter  or  repeal  a  charter  will  not 
be  held  to  have  been  exercised  by  implication  in  a  case  where  to  do 
so  will  result  in  the  violation  of  a  promise  by  the  state  through  which 
the  conveyance  of  property  to  a  domestic  benevolent  corporation  was 
induced.®*  A  charter  right  to  lay  gas  pipes  in  the  street  of  a  town- 
ship is  not  repeal  .d  or  modified  by  a  subsequent  act  subdividing  such 
township  into  several  townships,  and  in  such  case  it  will  not  be  pre- 
sumed that  the  legislature  intended  to  interfere  with  the  granted 
right.®' 

But  if  the  charter  of  a  corporation  is  subject  to  alteration,  amend- 
ment or  repeal,  a  subsequent  statute  which  is  applicable  to  the  cor- 
poration impliedly  repeals  the  charter,  in  so  far  as  it  is  inconsistent 
therewith.^ 

§  4354.  Estoppel  and  laches  as  to  amendment  and  acceptance.    A 

shareholder  who  is  present  and  takes  part  in  the  proceedings  to 
amend  a.eharter  to  the  extent  of  moving  the  adoption  of  such  amend- 
ment and  giving  it  his  unqualified  support  is  estopped  from  object- 


tending  provisions  of  the  old  act, 
supplying  omissions  and  perfecting 
details.  Smock  v.  Farmers'  Unioa 
State  Bank,  22  Okla.  825,  98  Pae. 
945. 

97  Wilson  v.  Tesson,  12  Ind.  285; 
Freehold  Mut.  Loan  Ass'n  v.  Brown, 
29  N..  J.  Eq.  121. 

98  People  V.  Raymond,  194  N.  Y. 
189,  87  N.  E.  SO. 

Where  the  transfer  of  property  in 
endowment  of  a  charitable  corpora- 
tion was  directly  induced  by  a  prom- 
ise of  exemption  from  taxation  which 
was  acted  upon,  it  will  not  be  pre- 
sumed thait  the  legislature,  in  passing 
a  general  law  operative  in  repeal  of 
prior  exemptions,  intended  to  repeal 
any  exemption  awarded  under  such 
circumstances.  People  v.  Raymond, 
194  N.  T.  189,  87  N.  E.  90. 

99  Public  Service  Corporation  of 
New  Jersey  v.  De  Grote,  70  N.  J.  Bq. 
454,  62  Atl.  65. 

1  Morris   &   E.   E.  .Co.   v.  BaUroad 
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Taxation  Com'r,  37  N.  J.  L.  228,  aff 'd 
38  N.  J.  L.  472. 

If  in  a  special  act  incorporating  a 
railroad  company  with  the  exclusive 
right  to  construct  and  operate  a  road 
along  a  certain  route,  the  power  to 
amend  or  repeal  is  reserved,  the  act  is 
repealed,  in  so  far  as  the  exclusive 
right  is  concerned,  by  a  subsequent 
act  granting  a  fight  of  way  over  the 
same  route  to  another  corporation. 
Union  Branch  E.  Co.  v.  East  Tennes- 
see &  G.  E.  Co.,  14  Ga.  327. 

A  provision  in  the  charter  of  an 
educational  corporation  prohibiting 
the  sale  of  intoxicating  liquors  with- 
in a  certain  distance  of  the  institu- 
tion is  repealed  by  an  act  giving  to 
the  mayor  and  common  council  of 
the  city  in  which  the  institution  is 
located  the  power  to  grant  or  refuse 
licenses  -to  sell  intoxicating  liquors 
within  the  city  limits.  Dinghain  v. 
People,  51  lU.  277. 


§  4354]  Pkivatb  Cobpokations       ■  [Ch.  57 

ing  to  such  amendment  subsequently.^  And  where  a  corporation 
contracts  under  the  power  conferred  by  an  act  amending  its  charter 
and  the  stockholders  acquiesce,  both  it  and  they  are  estopped  to  set 
up  the  invalidity  of  the  amendment  in  an  action  arising  out  of  the 
contract.^  Thus  it  has  been  held  that  where  a  railroad  company 
organized  under  a  general  law  procured  the  passage  of  a  special  act 
""jnending  its  charter,  and  afterwards,  without  any  objection  on  the 
part  of  the  stockholders,  entered  into  a  contract  under  the  powers 
conferred  upon  it  by  the  special  act,  both  the  corporation  and  its 
stockholders  were  estopped  to  assert  that  the  contracts  were  invalid 
on  the  ground  that  the  special  act  was  void.*  After  acquiescing  for 
seven  years  in  the  action  of  its  officers  in  filing  amended  articles  of 
incorporation  rendering  the  corporation  such  under  a  new  statutory 
enactment  with  the  privileges  thereby  conferred,  and  being  charged 
with  the  notice  of  the  action  of  its  officers  by  reason  of  the  filing  of 
the  articles  as  provided  by  law,  a  corporation  was  not  permitted  to 
repudiate  such  action  of  the  officers  when  suit  was  brought  for  the 
collection  of  the  statutory  organization  tax.^ 

One  who  contracts  with  a  corporation  acting  under  an  amended 
charter  and  by  its  amended  name  is  estopped  to  set  up  the  ^laim  that 
the  amendment  was  unconstitutional  or  that  the  amended  charter 
has  not  been  properly  accepted  by  the  corporation.® 

The  doctrine  of  laches  may  also  prevent  objections  to  the  validity 
of  an  amendment.  Thus  it  was  held,  in  one  case,  that  neither  the 
common  nor  the  preferred  stockholders  could  object  to  an  amend- 

2  Casanas  v.  Audubon  Hotel  Co.,  the  eorporation  did  business  for  about 
124  La.  786,  50  So.  714.  a   year    with    the    knowledge   of  the 

3  Where  two  corporations  amended  nonassenting  stockholders,  they  could 
their  charters  for  the  express  purpose  not  sue  and  recover  a  dividend  based 
of  entering  into  a  'contract  of  part-  on  the  amount  of  their  unreduced 
nership,  and  their  separate  properties  stock,  while  all  the  other  stockholders 
were  united  for  the  joint  business,  were  paid  dividends  on  the  basis  of 
new  assets  being  acquired  and  new  the  reduced  amount  of  S'tock.  Wood- 
liabilities  being  incurred,  each  of  ruff  v.  Columbus  Inv.  Co.,  135  6a. 
such  corporations  was  estopped  from  215,  68  S.  B.  1103. 

setting  up  that  the  contract  was  ultra  4  Johnson  v.  Mercantile  Trust  & 
vires.'  News-Register  Co.  v.  Rocking-  '    Deposit  Co.,  94  Ga.  324,  21  S.  E.  576. 

ham  Pub.  Co.,  118  Va.  140,  86  S.  E.  See  also  Owen  v.  Purdy,  12  Ohio  St. 

874.  73. 

Where  a  charter  amendment  redue-  6  Licking  Valley  Bldg.  Ass  'n  No.  3 

ing  the   capital    stock  wa»   obtained  v.  Com.,  28  Ky.  L.Eep.  543,  89  S.  W. 

and  accepted,  and  all  except  two  of  682. 

the  stockholders,  of  whom  there  were  SEppes  v.  Mississippi,  G.  &  T.  B. 

many,   accepted   the   amendment   and  Co.,  35  Ala.  33;  Fell  v.  McHenry,  42 

took  reduced  amounts   of  stock  and  Pa.  St.  41. 
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ment  by  which  the  stock  of  the  corporation  was  rearranged,  it  appear- 
ing that  after  such  rearrangement  a  new  board  of  directors  was 
elected,  which  board  conducted  the  affairs  of  the  oorporation  until 
it  became  bankrupt.' 

§4355,  Enjoining  illegal  amendments.  If  an  unauthorized  and 
illegal  amendment  is  accepted  by  a  corporation  and  is  about  to  be 
gcted  upon,  a  stockholder  who  has  not  assented  thereto  or.  become 
estopped'  from  complaining  may  bring  an  equity  proceeding  to  enjoin 
olr  set  aside  any  action  by  the  corporation  under  such  amendment.* 
In  such  proceedings,  the  usual  equity  rules  as  to  procedure  govern. 
It  has  been  held  that  an  allegation  that  the  acceptance  of  an  amend- 
ment would  change  the  fundamental  character  and  purpose  of  the 
corporation,  is  a  mere  conclusion  of  law,'  and  a  bill  seeking  to  enjoin 
the  making  of  an  amendment  whereby  capital  stock  will  be  increased 
and  also  seeking  to  have  the  corporation  adjudged  insolvent  and 
praying  for  a  receiver,  has  been  held  demurrable  for  multifarious- 
ness, since  it  contains  two  inconsistent  causes  of  action.^*  If  an  order 
of  injunction  is  issued  preventing  amendments,  a  petition  for  manda- 
mus to  a  public  officer  requiring  him  to  issue  certificates  of  amend- 
ments cannot  be  granted.^^ 

In  some  states,  matters  such  as  these  are  within  the  jurisdiction  of 
oorporation  commissions,  and  review  by  the  courts  is  prevented.^^ 

7  In  le  Sharood  Shoe  Corporation,  &  Power  Co.,  92  S.  C.  488,  75  S.  E. 
192  Fed.  945.  791. 

8  Woodruff  V.  Columbus  Inv.  Co.,  12  Where  a  corporation  is  author- 
135  Ga.  215,  68  S.  E.  1103.  ized   to    amend   its   charter   so    as   to 

9  Perkins  v.  Coffin,  84  Conn.  275,  provide  for  the  corporation  engaging 
■Ann.  Cas.  1912  C  1188,  79  Atl.  1070.  in  a  partnership  and  the  incorporators 

10  Rodman  v.  Manganese  Steel  Co.,  proceed  under  one  clause  of  the  stat- 
75  N.  J.  Eq.  295,  72  Atl.  963.  vte    instead    of    another    clause,    the 

Petition  of  stockholder  alleging  in-  matter  cannot  be  reviewed  by  the 
crease  of  capital  stock  without  as-  courts,  since  such  matter  is  one  of 
sent  of  stockholder,  which  consent  form  and  not  of  substance  and  is 
was  necessary,  held  not  subject  to  within  the  jurisdiction  of  the  corpora- 
general  demurrer  and  not  subject  to  tion  commission,  and  its  action  there- 
demurrer  on  account  of  multifarious-  on  is  final.  News-Register  Co.  v. 
ness.  Atlanta  Steel  Co.  v.  Myna-  Rockingham  Pub.  Co.,  118  Va.  140, 
kauj  138  Ga.  668,  75  S.  E.  980.  86  S.  E.  874. 

llKuhu  V.  Electric  Manufacturing 
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§  4360.  Police  power  as  applicable  to  corporations — In  general. 

§4361.  — Growth  and  expansion  of  the  police  power. 

§  4362.  —  Power  to  regulate  as  dependent  upon  nature  of  business. 
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§  4364.  —  Grant  of  charter  as  affecting  police  power. 

§  4365.  —  Grant  of  special  franchise  to  use  streets  or  contract  as  affecting 
police  power. 

§  4366.  —  Constitutional  limitations. 

II.  WHO  MAY  EXEECISE  THE  POWEE 

§  4367.  In  general. 

§  4368.  Federal  government — In  general. 

§  4369.  —  Interstate  Commerce  Commission. 

§  4370.  State  legislature — In  general. 

§  4371.  —  State  control  over  corporations  created  by  CongreBS,  * 

§  4372,  —  Power  to  delegate  authority. 

§  4373.  State  commissions.  > 

§  4374.  Municipalities. 

ITI.    COBPOBATIONS   SUBJECT  TO  REGULATION 

§  4375.  General  rules. 

§  4376.  Corporations  whose  business  is  affected  with  a  public  interest — ^In  general. 

§  4377.  —  Insurance  companies. 

§  4378.  Power  to  regulate  not  confined  to  corporations  whose  business  is  affected , 

with  a  public  interest. 
§  4379.  Corporations  subject  to  jurisdiction  of  public  service  commissions. 

IV.   PUBLIC   SERVICE   COMMISSIONS 

§  4380.  General  considerations. 

§  4381.  Constitutionality  of  delegation  of  power. 

§  4382.  Construction  of  statutes  creating  commissions. 

§  4383.  Nature  of  powers  of  commissions. 

§  4384.  Extent  and  scope  of  powers  of  commissions — In  general. 

§  4385.  —  Powers  of  state  commission  over  interstate  railroads. 
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:386.  — Conflict  of  jurisdiction  as  between  public  service  commission  and  mu- 

^    nicipality. 
:387.  — Compelling  corporation  to  fulfill  its  duties  or  comply  with  order  of 

commission. 
i388.  Classification  of  regulations  by  commissions. 
t389.  Beports  to  commission. 
1:390.  Procedure  before  commission. 

V.  EEGULATIONS  AS  VIOLATIONS  OF  FEDERAL  CONSTITUTION 

1391.  In  general. 

1392.  Interference  with  interstate  commerce — In  general. 

1393.  — Illustrations  of  rules. 

1:394.  Impairment  of  contract — ^In  general. 
1:395.  — ^  Power  to  revoke  or  burden  franchises. 
t396.  — Power  to  revoke  exclusive  franchise. 
1:397.  Due  process  of  law — In  general. 
1398.  — Unreasonable  regulations. 
t399.  — 'Impairment  of  franchise. 

1400.  — Penalties  and  forfeitures. 

1401.  — Requiring  performance  of  services  without  compensation. 

1402.  — Notice  to  corporation  as  essential  to  due  process. 

1403.  Denial  of  equal  protection  of  the  laws — In  general. 

1404.  —  Eegulations  applicable  only  to  corporations. 

1405.  — 'Eegulations  applicable  only  to  certain  class  of  corporations. 

1406.  —  Eegulations  applicable  only  to  certain  corporations  of  a  particular  class. 

1407.  —  Regulations  of  common  carriers. 

1408.  — '  Eegulations  of  railroad  companies. 

1409.  —  Eegulations  of  mining  companies. 

1410.  — Eegulations  of  insurance  companies. 
1411. " —  Regulations  of  telegraph  companies. 

1412.  —  Eegulations  of  banks. 

1413.  —  Eegulations  of  building  and  loan  associations. 

1414.  —  Excluding  receivers  of  corporations. 

1415.  —  Regulations  as  to  remedies,  procedure  or  punishment. 

1416.  Eegulations  prohibiting  the  granting  of  special  privileges  or  immunities. 

VI.   PARTICULAR  REGULATIONS   OTHER  THAN   THOSE  RELATING  TO   RATES 

4417.  General  considerations. 

4418.  Requiring  certificate  of  public  convenience  and  necessity. 

4419.  Requiring  consent  of  board  or  commission  to  issuance  of  stock  or  securities 

by  public  service  corporation. 

4420.  Requiring  consent  of  commission  to  transfer  of  property  of  public  service 

corporation  or  consolidation  of  corporations. 

4421.  "Blue  Sky"  laws. 

4422.  Regulations  forbidding  discriminations. 

4423.  Regulations  to  prevent  corporations  withdrawing,  wholly  or  in  part,  from 

public  service. 

4424.  Requiring  extensions  of  service. 

4425.  Regulations  imposing  penalties — ^In  general. 
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§  4426.  —  Regulations  imposing  penalty  for  failure  of  company  to  pay  claim. 

§  4427.  —  Unreasonable  penalties. 

§  4428.  Regulations  as  to  employees. 

§  4429.  —  Amount  of  wages. 

§  4430.  Requiring  permit  to  excavate  in  streets. 

§  4431.  License  fees — ^In  general. 

§  4432.  —  Fee  as  rental  for  use  of  streets. 

§  4433.  —  Where  right  to  use  streets  has  been  granted  by  federal  government  or 

by  state. 
§  4434.  —  Reasonableness  of  amount  of  license. 
§  4435.  —  Application  of  rules  to  particular  corporations. 
§  4436.  Regulations  of  railroad  companies — In  general. 
§  4437.  — Requiring  extension  of  line. 
§  4438.  —  Requiring  operation  of  road  or  of  trains. 
§  4439.  —  Requiring  stopping  of  trains  at  stations. 
§  4440.  —  Regulations  as  to  depots. 
§  4441.  —  Regulating  running  time  of  trains. 
§  4442.  —  Requiring  connections  with  other  roads. 
§4443.  — Requiring  construction  of  spur  tracks. 
§  4444.  ■ — ■  Regulations  as  to  grade  crossings. 
§  4445.  —  Requiring  lighting  of  tracks. 
§  4446.  — ■  Regulating  rate  of  speed. 
§  4447.  —  Prohibiting  obstruction  of  streets. 
§  4448.  —  Requiring  signals  or  flagmen. 
§4449.  — Requiring  safety  appliances. 

§  4450.  —  Requiring  fencing  of  tracks  and  building  of  cattle  guards. 
§  4451.  —  Regulations  as  to  sleeping  car  service. 
§  4452.  Regulations  of  street  railroad  companies. 
§  4453.  Regulations    of    telegraph,    telephone    and    electric    light    companies — In 

general. 
§  4454.  —  Regulations  as  to  poles  and  wires. 
§  4455.  —  Requiring  wires  to  be  put  underground. 
§  4456.  —  Requiring  physical  connection  of  lines. 
§  4457.  Regulation  of  gas  companies. 
§  4458.  Regulation  of  pipe  line  companies. 
§  4459.  Regulation  of  water  companies. 
§  4460.  Regulation  of  express  companies. 
§  4461.  Regulation  of  mining  companies. 
I  4462.  Regulation  of  insurance  companies. 
§  4463.  Regulation  of  banks. 

VII.   EEGITLATION    OP   KATES 

A.  Right  to  Regulate  and  General  Considerations 

J  4464.  Nature  of  business  as  test  of  power  to  regulate — In  general. 
I  4465.  — ■  Power  to  regulate  not  dependent  upon  monopolistic  character  of  busi- 
ness or  upon  grant  of  special  privilege. 
!  4466.  —  Power  to  regulate  not  confined  to  regulation  of  corporations. 
)  4467.  Power  to  regulate  not  affected  by  failure  to  exercise  power  for  long  time. 
I  4468.  Power  to  require  and  regulate  street  car  transfers, 
i  4469.  Power  as  extending  to  increasing  as  well  as  reducing  rates. 
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§  4470.  Particular  companies  whose  rates  may  be  regulated. 

§  4471.  Eates  of  municipal  plants. 

§  4472.  Fixing  rates  by  contract  as  distinguished  from  ' '  regulation ' '  of  ratps 
independently  of  agreement — ^In  general. 

§4473.  — Power  of  municipality  to  "contract"  as  to  rates. 

§  4474.  —  Company  as  precluded  from  denying  power  to  contract  or  reasonable- 
ness of  rates. 

§  4475.  Penalties  for  violation  of  rate  laws. 

§  4476.  Eight  to  recover  back  rates  paid  in  excess  of  rate  fixed. 

B.  Who  May  Eegulate  Eates 

§  4477.  United  States. 

§4478.  State. 

§  4479.  Public  service  commission. 

§  4480.  Municipal  corporation — In  general. 

§  4481.  —  Express  power. 

§  4482.  —  Particular  delegations  of  power. 

§  4483.  —  Eegulating  rates  outside  municipality. 

§4484.  Courts. 

C.  Eegulation  of  Rates  as  Violating  Constitutional  Provisions 

§  4485.  Interference  with  interstate  commerce. 

§  4486.  Due  process  of  law. 

§  4487.  Denial  of  equal  protection  of  the  laws. 

§  4488.  Impairment  of  obligation  of  contract — In  general. 

§  4489.  — '  As  dependent  upon  power  of  state  to  make  contract  as  to  rates. 

§  4490.  —  As  dependent  upon  power  of  municipality  to  make  contract  as  to  rates. 

§  4491.  — '  Effect  of  reservation  of  right  to  regulate  rates. 

§  4492.  —  Charter  itself  as  contract  precluding  subsequent  regulation  of  rates. 

§  4493.  —  Franchise  as  constituting  an  actual  contract  as  to  rates. 

§  4494.  —  Power  of  municipality  to  change  rate  as  distinguished  from  power  of 

state. 
§  4495.  —  Eight  of  corporation  or  commission  to  increase  rates. 
§  4496.  — ■  Eegulations    as   impairing   coiitracts   between    corporation    and    third 

person. 
§  4497.  — Waiver  or  abandonment  of  contract  rights. 

D.  Discrimination  in  Eates 

§  4498.  General  considerations. 

§  4499.  Eule  as  applicable  to  municipal  plants. 

§  4500.  Eate  as  discriminatory  although  reasonable. 

§  4501.  Different  rates  in  different  parts  of  territory  served. 

§  4502.  Different  rates  for  individual  consumers  and  municipality. 

§  4503.  Discrimination  between  residents  and  nonresidents 

§4504.  Eebates. 

§  4505.  Long  and  short  hauls. 

§  4506.  Free  or  reduced  rates  for  particular  passengers — In  general. 

§  4507.  —  Six  tickets  for  a  quarter. 

§  4508.  —  Commutation  rates. 
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§  4509.  —  Bequiring  issuance  of  mileage  books. 

i  4510.  —  Excursion  rates. 

§  4511.  —  Eeduced  rates  for  school  children  or  those  under  certain  age. 

§  4512.  —  Eequiring  reduced  or  free  transportation  for  soldiers,  police  oflcers 

detectives,  etc. 
I  4513.  —  Forbidding  issuance  of  free  passes. 

§  4514.  Prohibiting  corporation  from  collecting  less  than  rates  fixed. 
§  4515.  Statutes  forbidding  discrimination  as  retroactive. 
§  4516.  Power   of    state    to    abrogate    discriminatory   contract   made   by  public 

service  company. 

E.  Eeasonableness  of  Rates  Fixed  by  Law 

§  4517.  General  rules. 

§  4518.  Matters  to  be  considered. 

§  4519.  Effect  of  incorporation  after  enactment  of  rate  regulation. 

§  4520.  Nature  of  company  as  important. 

§  4521.  Reasonableness  of  freight  rates  on  particular  commodities. 

§  4522.  Eeasonableness  from  viewpoint  of  patron  or  consumer — In  general. 

§  4523.  —  Statement  of  rule. 

§  4524.  —  Circumstances  justifying  rate  prodiaeing  no  profit  or  very  small  profit. 

§  4525.  —  What  constitutes  value  of  service  to  patron  or  consumer. 

%  4526.  Eeasonableness  of  return  as  a  whole. 

§  4527.  Eeasonableness  as  affected  by  comparison  with  rates  of  other  companies 
or  in  other  localities. 

§  4528.  Probable  increase  of  business  from  decrease  in  rat^s. 

§  4529.  Methods  of  valuation  in  general. 

§  4530.  Original  cost  as  test. 

§  4531.  Present  value  as  test — General  rule. 

§  4532.  —  What  constitutes  ' '  value ' '  in  general. 

§  4533.  —  Valuation  for  taxation. 

§  4534.  —  Valuation  of  lands  owned  by  company. 

§4535.  — Value  of  property  not  used. 

§  4536.  — Par  or  market  value  of  stock  and  bonds. 

§4537.  — Value  as  "going  concern"  as  item. 

§  4538.  —  Franchise  as  item  of  value. 

§  4539.  —  Good-will  as  item  of  value. 

§  4540.  —  Earnings  added  to  capital  account. 

§  4541.  —  Deduction  for   depreciation. 

§  4542.  —  Value  of  property  employed  in  intrastate  as  distinguished  from  inter- 
state business. 

§  4543.  Cost  of  reproduction  as  test — ^In  general. 

§  4544.  —  Overhead  charges. 

§  4545.  Cost  of  next  available  substitutional  system. 

§  4546.  Operating  expenses — In  general. 

§  4547.  —  Depreciation  fund. 

§  4548.  Eate  of  return  to  which  corporation  entitled. 

VIII.  PROCEDURE  CONNECTED  WITH  REGULATIONS  AND  REVIEW  THEREOF 

§4549.  General  considerations. 

§  4550.  Procedure  relating  to  enactment  of  regulation. 
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§  4551.  Procedure  before  commission — In  general. 

§  4552.  —  Notice  and  hearing. 

§  4553.  —  Conclusiveness  of  expert  evidence. 

§  4554.  —  Power  of  commission  to  compel  production  of  books  and  papers  for 

inspection. 
§  4555.  — '  Findings  of  fact  by  commission. 
§  4556.  — Definiteness  of  orders. 

§  4557.  Eeview  by  courts  in  general — Statement  of  questions  involved. 
§  4558.  —  Power  to  review. 

§  4559.  — '  Compliance  with  conditions  precedent. 
'  §  4560.  —  Presumption*  and  burden  of  proof. 
§4561.  — Introduction  of  new  evidence. 
§  4562.  —  Scope  of  review  and  grounds  for  attack. 
§  4563.  —  Separable  provisions. 
§  4564.  —  Who  may  attack. 
§  4565.  Particular  methods  of  review — In  general. 
§  4566.  —  Injunction  suits. 
§  4567.  —  Statutory  action. 
§4568.  — Appeals. 
§4569.  — Certiorari. 
§  4570.  —  Writ  of  prohibition. 
§  4571.  —  Eemedies  to  enforce  orders. 

§  4572.  Proceedings  maintainable  by  individual  consumer  or  patron. 
§  4573.  Judgment  as  res  judicata. 

I.    GENERAL.   CONSIDERATIONS 

§4356.  Scope  of  chapter.  Grovernmental  regulation  of  corpora- 
tions is  a  very  broad  subject.  Embraced  therein  is  not  only  a  vast 
amount  o£  constitutional  law,  including  much  of  the  law  relating  to 
due  process,  equal  protection  of  the  laws,  and  impairment  of  con- 
tracts, as  affecting  the  police  power,  but  also  a  considerable  portion 
of  the  law  relating  to  interstate  commerce.  Not  only  this,  but  much 
of  the  law  specially  applicable  to  peirticular  corporations,  such  as 
railroad,  street  railroad,  gas,  electric  light,  water,  telegraph,  tele- 
phone, etc.,  corporations  is  embraced  therein.  In  addition,  the  ques- 
tion of  rate  regulation  has  assumed  vast  importance  in  recent  years 
resulting  in  a  mass  of  decisions  not  only  by  the  courts  but  also  by 
the  Interstate  Commerce  Commission  and  the  various  state  public 
service  commissions.  How  much  of  this  law  is  peculiarly  applicable 
to  corporations  and  how  far  it  is  advisable  or  possible  to  treat  all 
these  questions  in  this  work  has  been  a  perplexing  question.  That 
it  is  impossible,  in  the  space  allowed,  to  go  into  details  and  cite  all 
the  decisions  bearing  on  each  of  these  questions,  involving  directly 
or  indirectly  a  corporation,  is  self-evident.  To  do  so  would  require 
a  separate  treatisei  on  interstate  commerce,  constitutional  law,  ra'I 
roads,  carriers,  rate  regulations,  etc.    At  the  same  time,  in  order  to 
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comprehensively  treat  the  subject  of  corporations,  it  is  necessary,  in 
addition  to  determining  how  far  the  government  may  go  in  repealing, 
altering  or  amending  the  charter  of  a  corporation  which  is  treated  oJ; 
in  a  preceding  chapter,^  to  consider  at  some  length,  at  least  so  far 
as  the  general  rules  are  concerned,  the  extent  of  governmental  con- 
trol over  corporations,  including  regulation  of  rates,  and  it  has  been 
attempted  to  point  out  these  general  rules,  with  a  few  illustrations, 
without  citing  all  the  decisions  or  endeavoring  to  cover  all  the  appli- 
cations of  the  general  rules.  This  chapter,  therefore,  as  its  title  indi- 
cates, is  intended  to  cover,  in  a  general  way,  questions  as  to  how  far 
the  United  States,  or  a  state  legislature,  or  a  public  service  commis- 
sion, or  a  municipality,  can  regulate  or  control  a  private,  including 
a  quasi  public,  corporation,  without  violating  the  general  rules  of 
law  relating  to  the  police  power  or  some  express  provision  of  the  fed- 
eral or  state  constitution. 

Matters  relating  to  tbe  power  of  taxation  are  treated  of  in  a  sub- 
sequent chapter,^  as  are  regulations  as  to  consolidation  of  corpora- 
tions, dissolution,  insolvency,  ete.^  Likewise  regulations  relating  to 
foreign  corporations  are  contained  in  a  subsequent  chapter  of  this 
work. 

§  4357.  General  view  of  the  situation.  It  may  be  stated  with  much 
confidence  that  he  who  seeks  to  set  aside  a  governmental  regulation 
of  a  corporation  has  a  hard  row  to  hoe,  under  most  circumstances. 
The  whole  tendency  of  the  courts  is  to  uphold  such  regulations  except 
in  very  clear  cases  of  abuse  of  power.  "When  you  attack,  you  are 
always  met  with  a  presumption  of  validity.  It  is  almost  useless  at  the 
present  day  to  attack  the  constitutionality  of  delegation  of  power  to 
a  commission,*  and  only  in  rare  instances  do  the  courts  sustain  the 
contention  either  of  want  of  due  process  of  law, .  impairment  of  eon- 
tract,  or  denial  of  equal  protection  of  laws  which  lawyers  are  so 
prone  to  rely  upon  in  attacking  such  regulations.  Construing  due 
process  of  law  as  confined  to  the  reasonableness  or  unreasonable- 
ness of  the  regulation,  that  is  the  most  successful  ground  for  relief. 
While  there  is  a  presumption  in  favor  of  the  reasonableness  of  the 
regulation,  yet  such  presumption  is  merely  a  rebuttable  one,®  and 
the  courts  do  not  hesitate  in  a  proper  case  to  set  aside  a  regulation 
where  it  is  clearly  and  beyond  argument  unreasonable,  although  in  a 
doubtful  case  the  courts  will  never  interfere.    If  you  set  up  impair- 

1  Chap.  57,  supra.  4  See  §  4381,  infra. 

2  Chap.  59,  infra.  5  See  §  4560,  infra. 

3  Chap.  60  et  seq.,  infra. 
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ment  of  contract,  the  chances  are  that  you  will  not  succeed,  at  ieast 
where  the  contract  takes  the  fortu  of  en  municipal  ordinance  since 
the  courts  go  very  far  in  withholding  relief  on  that  ground  either 
because  they  construe  the  power  to  make  the  contract  as  wanting,  or 
because  they  construe  the  alleged  contract  as  not  a  contract  in  regard 
to  the  matter  attempted  to  be  regulated.^  So  it  is  with  the  claim 
that  the  regulation  denies  equal  protection  of  the  laws,  which  is  rarely 
successful  because  of  the  tendency  of  the  courts  to  give  a  very  limited 
meaning  to  the  phrase  "equal  protection."' 

So  far  as  the  contention  that  the  regulation  of  a  commission  is  be- 
yond its  powers,  it  is  to  be  noticed  that  the  statutes  creating  such 
commissions  generally  give  the  commission  very  broad  powers  in 
relation  to  the  corporations  within  their  domain,  and  it  may  be  said 
that  it  is  seldom  held  that  they  have  exceeded  their  jurisdiction.* 

In  regard  to  the  practice  before  the  commission,  and  the  procedure 
for  a  review  of  regulations  in  the  courts,  attention  is  called  to  the 
fact  that  this  is  almost  entirely  governed  in  the  first  particular  by 
statutes  and  rules  of  the  commissions,  and  in  the  second  particular 
by  the  statutes,  and  so  far  as  a  review  in  the  courts  is  concerned, 
the  governing  statutes  differ  widely  in  their  terms  and  method  of 
procedure,  and  hence  it  is  unwise  to  place  too  great  reliance  upon  the 
construction  of  statutes  in  other  jurisdictions.' 

§  4358.  Corporation  considered  as  aggregation  of  individuals  for 
purpose  of  regulation.  In  a  preceding  volume,  the  general  rule 
that  a  corporation  is  to  be  considered  as  a  distinct  legal  entity  sepa- 
rate and  apart  from  the  individual  stockholders  who  compose  it,  to- 
gether with  the  exceptions  to  the  rule,  has  been  fully  stated.^"  For 
the  purpose  of  governmental  control,  however,,  it  is  submitted  that 
a  corporation  ordinarily  should  not  be  considered  as  a  legal  entity 
but  rather  as  a  mere  aggregation  of  individuals.  Governmental  con- 
trol, except  in  the  case  of  the  federal  government,  is  merely  an  exer- 
cise of  the  police  power  and  governed  by  the  same  general  rules  appli- 
cable to  individuals.  So  far  as  corporations  are  concerned,  the  rule 
applied  to  a  single  individual  is  applied  to  a  collection  of  individ- 
uals who  are  stockholders  or  members  in  a  corporation  with  certain 
■added  rights  and  privileges  conferred  upon  them  by  the  fact  of  - 
incorporation.  The  mere  fact  that  they  are  incorporated  does  not 
lessen  the  power  of  the  government  to  regulate  their  acts  as  a  body 

6  See  §§4472-4474,  infra.  9  See  §§4551-4573,  infra. 

'See  §§4403-4415,  infra.  10  See  §§22-48,  supra. 

8  See  §  4384  et  seq.,  infra. 
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except  in  so  far  as  the  government  has  conferred  rights  upon  them 
■|by  the  charter  of  the  corporation  or  by  a  secondary  franchise  as 
hereinbefore  defined.^^ 

§  4359.  Police  power  in  general.  The  legislative  power  of  a  state 
to  regulate  corporations  is  the  police  power,  i.  e.,  the  power  inherent 
in  a  government  to  enact  laws,  within  constitutional  limits,  to  pro- 
mote the  order,  safety,  health,  morals  and  general  welfare  of  soci- 
ety.,^* It  is  wholly  unnecessary  in  this  connection  to  consider  the 
extent  of  the  police  power  in  general,  as  relating  to  all  classes  of 
persons  and  combinations  of  persons,  further  than  to  state  that  "it 
is  not  subject  to  definite  limitations,  but  is  coextensive  with  the  neces- 
sities of  the  ease  and  the  safeguards  of  public  interest. ' '  ^'  For  dis- 
cussions of  this  subject  in  general,  reference  should  be  made  to 
leading  and  well-known  textbooks  on  the  subjects  of  police  power'* 
and  constitutional  law.  Many  of  these  regulations,  whUe  applicable  to 
corporations  as  well  as  natural  persons,  are  in  no  wise  peculiar  to  or 
limited  to  corporations.  Take,  for  instance,  an  exercise  of  the  police 
power  to  promote  the  general  health.  Corporations  are  bound  there- 
by as  well  as  individuals  or  other  combinations  of  individuals,  and 
yet  the  power  to  make  the  regulation  or  the  exercise  thereof  is  in  no 
way  affected  by  the  question  whether  the  one  contesting  the  power 
as  affected  thereby  is  a  corporation  or  what  not.  It  is  only  when  the 
regulation  is  made  applicable  to  corporations  only,  as  distinguished 
from  individuals  (Jr  other  combinations  of  individuals,  or  when  the 
regulation  is  made  applicable  to  a  certain  class  or  classes  of  corpo- 
rations and  not  to  others,  that  a  corporation  is  affected  differently, 
and  may  come  into  court  and  set  up  the  contention  that  it  is  denied 
the  equal  protection  of  the  laws — a  contention,  however,  which  is 
rarely  successful.'^    For  this  reason,  exercises  of  the  police  power 

11  See  §  1157  et  seq.,  supra.  within  the  police  power  and  certain 

12  The  regulation  of  public  utilities  regulations  not  within  the  police 
is  one  phase  of  the  exercise  of  the  power;  that,  as  said  by  Justice 
police  power  of  the  state.  Chicago  v.  Holmes,  ' '  with  regard  to  the  police 
O  'Connell,  278  111.  591,  603,  116  N.  B.  power  as  elsewhere  in  the  law,  lines 
210.  are  pricked   out   by   the   gradual  ap-, 

13  Sligh  V.  Kirkwood,  237  U.  S.  52,  proaoh  and  contact  of  decisions  on 
58,  59  L.  Ed.  835.  the    opposing    sides."      Noble   State 

What   is   within   the   police  power  Bank  v.  Haskell,  219  U.  S.  104,  112, 

and   what   is   not    within    the   police  55  L.  Ed.   112,   32  L.  E.  A.   (N    S.) 

power  can  be  answered  only  by  say-  1062,  Ann.  Cas.  1912  A  487. 
ing  that  the  courts  in  particular  in-  14  See  Ereuud,  Police  Power, 

stances  have  held  certain  regi;lations         IB  See  §§4403-4415,  infra. 
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equally  applicable  to  corporations  and  others,  such  a&  regulations  of 
intoxicating  liquors,  etc.,  are  not  noticed  in  this  chapter. 

§4360.  Police  power  as  applicable  to  corporations. — ^In,  general. 

Private  corporations  are  "subject  to.  the  same  legislative  control  that 
natural  persons  are  under  like  eircumstariees. ' '  ^^  The  rights  of  a 
corporation,  as  conferred  by  its  charter,  "are  not  more  sacred,"  said 
Justice  Brewer  when  a  member  of  the  Kansas  Supreme  Court,  "than 
the  individual's  right  of  person  and  property,  and  all  must  give  way 
to  any  legislative  exercise  of  the  police  power  of  the  state.*' ^'  "It 
is  certain,"  said  the  Vermont  court,  "that  the  legislature  cannot 
impose  new  burdens  upon  corporations  *  *  *  which  are  merely 
and  exclusively  of  private  interest  and  concern,  and  which  have 
nothing  to  do  with  the  general  security,  quiet  and  good  order.  But 
there  can  be  no  doubt  they  have  the  same  right  by  general  legisla- 
tion over  these  corporations,  which  they  have  over  natural  persons. ' '  ^' 

It  is  impossible  to  define  or  state  the  limits  of  the  police  power  by 
including  everything  to  which  it  may  extend  and  excluding  every- 
thing to  which  it  cannot  extend,  further  than  to  state  that  all  regu- 
lations as  an  exercise  of  such  power,  in  order  to  be  valid,  must  be 
reasonable,  and  not  a  violation  of  any  of  the  constitutiohal  limita- 
tions. Thus,  under  the  guise  of  the  police  power,  regulations  are 
■invalid  where  they  are  in  effect  confiscatory  and  deprive  a  person  of 
property  without  due  process  of  law,  or  where  they  deny  a  person 
the  equal  protection-  of  the  laws,  or  where  they  impair  the  obligation 
of  a  contract.  And  in  using  the  word  "person"  above  it  is  used  in 
a  broad  sense  as  including  corporations,  since  the  rules  governing 
the  police  power  as  to' corporations  are  precisely  the  same  as  those 
governing  the  power  as  to  individuals. 

As  well  stated  in  a  recent  magazine  article,  "any  attempt  to  deal 
with  the  subject  of  governmental  control  of  corporations  must  always 
recognize  that  in  the  police  power  there  is  a  vast  reservoir  of  con- 
trol, the  extent  of  which  may  not  be  gauged  in  advance,  but  the  pre- 
cise application  of  which  in  any  given  case  must  be  sulbmitted  to  the 
consideration  of  the  court,  unless  it  clearly  oversteps  the  limits  of 
permissible  legislative  discretion  and  becomes  the  obvious  exercise 
of  arbitrary  power.  "^* 

MWari  v.  Farwell,  97  111.  693,  608.  19  Article    by    George    W.    Wieker- 

IT Kansas  Pae.   Ey.   Co.  v.  Mower,  sham    on   "Governmental   Control   of 

16  Kan.  573,  581.  Corporations"   in    13    Columbia   Law 

18  Nelson  v.  Vermont  &  C.  B.  Co.,  Review  187,  201. 

26  Vt.  717,  63  Am.  Dee.  614. 
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§  4361.  —  Growth  and  expansion  of  the  police  power.  A  study  of 
the  decisions,  especially  the  late  decisions  of  the  Supreme  Court  of 
the  United  States,  demonstrates  that  the  extent  of  governmental  regu- 
lation of  corporations  is  ever  widening,  keeping  in  step  with  the 
onward  march  of  civilization.  I.n  fact,  in  no  branch  of  the  law,  is 
,the  growing  tendency  to  subordinate  the  so-called  personal  rights 
and  privileges  of  citizens  to  the  good  and  welfare  of  the  state,  so 
well  demonstrated  as  in  the  decisions  upholding,  step  by  step  and 
year  by  year,  continued  advances  in  governmental,  regulations  of 
particular  kinds  of  corporations.  Attention  need  only  be  called  to 
a  few  leading  cases  in  support  of  this  statement.  Take,  for  instance, 
three  more  or  less  recent  decisions  of  the  Supreme  Court  of  the 
United  States.  In  the  iirst  referred  to,  the  Oklahoma  Bank  Guaranty 
Law  was  upiield, — a  great  step  forward  in  sustaining  the  police 
power  over  banks.^"  Then  consider  the  decision  permitting  states 
to  regulate  the  rates  of  fire  insurance  companies,  which  is  certainly 
a  great  advance  in  the  application  of  the  doctrine  of  Munn  v.  Illinois 
as  to  the  power  to  regulate  rates.*^  Last,  but  not  least,  is  the  decision 
upholding,  not  as  a  part  of  the  police  power  but  as  a  regulation  of 
commerce,  the  fixing  of  the  compensation  for  railroad  employees.^^ 
If  further  evidence  is  necessary,  the  decisions  of  the  Federal  Supreme 
Court  upholding  "Blue  Sky"  laws  are  cited.^^ 

In  short,  the  growing  tendency  of  the  courts  is  towards  holding  ■ 
that  any  exercise  of  the  police  power  is  within  the  power  of  the 
states  unless  the  power  of  regulation  is  exercised  in  such  an  arbitrary 
or  unreasonable  manner  as  to  be  clearly  repugnant  to  the  constitu- 
tional prohibition  against  taking  property  without  just  compensa- 
tion or  without  due  process  of  law. 

§  4362.  —  Power  to  regulate  as  dependent  upon  nature  of  business. 

In  the  leading  case  of  Munn  v.  Illinois,**  the  power  to  regulate  as 
dependent  upon  the  business  being  affected  with  a  public  interest 
was  first  promulgated  in  this  country.  It  must  be  kept  in  mind, 
however,  that  this  case  related  to  regulation  of  rates,  and  while 
it  is  true  at  the  present  time  that  the  rates  of  a  corporation  cannot 
be  regulated  unless  the  business  of  the  corporation  is  affected  with 
a  public  interest,**  yet  it  does  not  fpUow  that  governmental  regula- 
tion of  corporations  in  other  respects  is  limited  to  those  corporations 
whose  business  is  aft'ected  with  a  public  interest,  but  on  the  other 

i 

,     20  See  §  4463,  infra.  23  gee  §  4421,  infra. 

21  See  §  4377,  infra.  21  See  §  4464,  infra. 

22  See   §  4429,  infra.  26  See  §  4376,  infra. 
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h,and  all  corporations  are  subject  to  the  same  police  power  regula- 
tions as  are  individuals,  to  protect  or  promote  the  public  safety  or 
the  public  health  or  to  promote  public  convenience  or  the  general 
prosperity  or  welfare.^®  In  other  words  the  only  effect  of  a  busi- 
ness being  affected  with  a  public  interest,  so  far  as  governmental 
regulation  is  concerned,  is  to  give  the  government  the  added  power 
to  regulate  rates  and  probably  somewhat  broader  powers  in  some 
other  respects  as  to  regulation  than  it  ha*  in  the  case  of  other  corpo- 
rations.*'' 

§  4363.  —  Limitations  upon  the  power  to  regulate  public  service 
companies.  Certain  limitations  upon  the  power  to  regulate  even 
public  service  corporations  have  been  well  stated  as  follows:  "But 
broad  as  is  the  power  of  regulation,  the  State  does  not  enjoy  the 
freedom  of  an  owner.  The  fact  that  the  property  is  devoted  to  a 
public  use  on  certain  terms  does  not  justify  the  requirement  that  it 
shall  be  devoted  to  other  public  purposes,  or  to  the  same  use  on  other 
terms,  o;r  the  imposition  of  restrictions  that  are  not  reasonably  con- 
cerned with  the  proper  conduct  of  the  business  according  to  the 
undertaking  which  the  carrier  [or  other  public  service  company] 
has  expressly  or  impliedly  assumed.  If  it  has  been  held  out  as  a 
carrier  of  passengers  only,  it  cannot  be  compelled  to  carry  freight. 
As  a  carrier  for  hire,  it  cannot  be  required  to  carry  persons  or  goods 
gratuitously.  The  case  would  not  be  altered  ,by  the  assertion  that 
the  public  interest  demanded  such  carriage.  The  public  interest 
cannot  be  invoked  as  a  justification  for  demands  which  pass  the  limits 
of  reasonable  protection  and  seek  to  impose  upon  the  carrier  and 
its  property  burdens  that  are  not  incident  to  its  engagement."  ** 

§  4364.  —  Grant  of  charter  as  affecting  police  power.  It  is  ele- 
mentary that  the  granting  of  a  charter  to  a  corporation  does  not 

26  See  §  4378,  infra.  this  distinction,   although  a  eorpora- 

ZVThat  the  fact  that  the  business  tion    was    not    involved.    People    v. 

is  affected  with  a  public  interest  war-  Steele,  231  111.  340,  347,  14  L.  E.  A. 

rants   a   greater   and   more   extensive  (N.  S.)  361,  121  Am.  St.  Rep.  321,  83 

regulation,    even    as    to    regulations  N.  I^  236,  where  theater  business  held 

other    than   those   relating    to    rates,  a  private  business  and  a  statute  pre- 

see  W.  W.  Gargill  Co.  v.  Minnesota,  venting  scalping  in  the  sale  of  theater 

180  U.  S.  452,  45  L.  Ed.  619;  Louis-  tickets  unconstitutional, 

ville  &  N.  E.  Co.   v.  Kentucky,  161  28  Northern   Pac.   B.    Co.   v.   North 

U.  S.  677,  695,  40  L.  Ed.  849;   Gram  Dakota,  236  U.  S.  586,  59  L.  Ed.  735, 

v.  Chicago,  B.   &  Q.  E.  Co.,  84  Neb.  L.  E.  A.  1917  P  1148,  Ann.  Cas.  1916 

607,  612,  26  L.  E.  A.    (N.  S.)   1022,  A  1,  jev'g  26  N.  D.  438,  145  N.  W. 

122  N.  W.  31,  afE'd  22&  U.  S.  70,  57  135. 
L.  Ed.  734.    See  also,  as  supporting 
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preclude  the  legislature  from  a  proper  exercise  of  its  police  power 
over  the  company.*'  The  right  to  exist  as  a  corporation  is  granted 
by  the  state  subject  to  "the  condition  that  the  corporation  shall  be 
subject  to  such  reasonable  regulations,  in  respect  to  the  general 
conduct  of  its  affairs,  as  the  legislature  may,  from  time  to  time,  pre- 
scribe, which  do  not  materially  interfere  with  or  obstruct  the  sub- 
stantial enjoyment  of  the  privileges  the  State  has  granted,  and  serve 
only  to  secure  the  ends  for  which  the  corporation  was  created."^" 
Of  course  regulations  enacted  as  an  exercise  of  the  police  power 
cannot  in  effect  repeal  the  charter  of  the  company  and  revoke  its 
franchises,  or  deprive  the  company  of  any  of  the  essential  rights 
conferred  by  its  charter.'^ 

I 
§  4365.  —  Gra>iit  of  special  fraJichise  to  use  streets  or  contract, 
as  aSectiag  police  power.  The  grant  by  a  municipality  to  a  public 
service  company  of  the  right  to  use  streets  does  not  divest  the  munici^ 
pality  of  its  police  power  over  the  grantee  in  relation  to  its  use  of 
such  streets.'*    Furthermore  it  is  well  settled  that  it  is  not  within 


29  Boston  Beer  Co.  v.  Common- 
wealth, of  Massachusetts,  97  U.  S. 
25,  33,  24  L.  Ed.  989;  Milwaukee  v. 
Railroad  Commission,  162  Wis.  127, 
155  N.  W.  946. 

SO  Chicago  Life  Ins.  Co.  v.  Needles, 
113  XT.  S.  574,  5«0,  28  L.  Ed.  1084. 

81  Town  of  Lake  View  v.  Hose  Hill 
Cemetery  Co.,  70  111.  191,  197,  22  Am. 
Eep.  71,  and  see  chapter  on  Amend- 
ment and  Repeal  of  Charter,  supra. 

32  United  States.  Minneapolis  St. 
Ey.  V.  Minneapolis,  189  Fed.  445,  454. 

minois.  St.  Louis,  A.  &  T.  H.  E. 
Co.  V.  Belleville,  122  111.  376,  12  N.  E. 
680;  Quincy  v.  Bull,  106  111.  337. 

Indiana.  Grand  Trunk  Western  E. 
Co.  V.  South  Bend,  174  Ind.  203,  36 
L.  E.  A.  (N.  S.)  850,  91  N.  E.  809,  89 
N.  E.  885. 

Kentucky.  Louisville  City  Ey.  Co. 
V.  Louisville,  71  Ky.  415. 

Louisiana.  Capdevielle  v.  New  Or- 
leans &  S.  P.  E.  Co.,  110  La.  904,  34 
6o.  868. 

Michigan.  Detroit  v.  Ft.  Wayne  & 
E.  Ey.  Ck).,  90  Mich,  646,  51.  N.  W. 


Missouri.  Springfield  Ey.  Co.  v. 
Springfield,  85  Mo.  674.  See  State  v. 
Murphy,  134  Mo.  548,  34  L.  E.  A.  369, 
56  Am.  St.  Eep.  515,  35  S.  W.  1132, 
34  S.  W.  51,  31  S.  W.  784. 

New  Jersey.  See  Jersey  City  v. 
National  Docks  Ey.  Co.,  55  N.  J.  L. 
194,  26  Atl.  145. 

New  York.  Albany  v.  Watervliet 
Turnpike  &  Eailroad  Co.,  108  N.  T. 
14,  15  N.  E.  370,  afE'g  45  Hun  442; 
People  V.  Geneva,  W.,  S.  E.  &  C.  L. 
Traction  Co.,  112  App.  Div.  581,  98 
N.  Y.  Supp.  719,  aff'd  without  opin- 
ion in  186  N.  Y.  516,  78  N.  E.  1109; 
Delaware,  L.  &  W.  E.  Co.  v.  Buffalo, 
4  App.  Div.  562,  38  N.  Y.  Supp.  510. 

Pennsylvania.  Pittsburgh's  Appeal, 
115  Pa.  St.  4,  7  Atl.  778;  Frankford 
&  P.  Passenger  Ey.  Co.  v.  Phila- 
delphia, 58  Pa.  119,  98  Am.  Dee.  242; 
Philadelphia  v.  Western  U.  Tel.  Co., 
11  Phila.  327;  McKeesport  v.  Citi- 
zens' Passenger  Ey.  Co.,  2  Pa.  Super. 
Ct.  249. 

Franchises  granted  by  a  municipal 
corporation  to  corporations  to  occupy 
the  streets  f(w  purposes  of  Btreet  rail- 
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the  power  of  a  municipality,  in  any  franchise  it  may  confer  upon, 
or  contract  made  with,  a  public  utility  company,  to  divest  itself  of 
^ts  governmental  police  power,  the  exercise  of  which  is  necessary  for 
the  public  welfare  and  the  preservation  of  the  public  safety.^'  No 
contract  between  a  municipality  and  a  public  service  company,  nor 
any  franchise  granted  by  a  municipality  to  a  public  service  company, 
can  deprive  the  municipality  of  its  police  power  to  enact  such  legis- 
lation as  is  necessary  for  the  general  Ti^elfare,  and  the  proper  exer- 
cise of  such  power  cannot  be  attacked  as  an  impairment  of  the 
obligation  of  the  contract,  where  designed  for  the  public  safety  and 


convenience, 


34 


§  4366.  —  Constitutional  limitations.  The  police  power  of  a  state 
is  limited  by  the  Federal  Constitution  .forbidding  states  (1)  to  de- 
prive any  person  of  life,  liberty  or  property  without  due  process  of 


ways,  gas,  water,  telephone,  etc.,,  are 
■held  by  the  grantees  in  subordinaAlon. 
to  the  superior  rights  of  the'  public, 
and  all  necessary  and  desirable  police 
ordinances  that  are  reasonable  may 
'be  enacted  and  enforced  to  protect 
the  public  health,  safety,  and  con- 
venience, notwithstanding  the  same 
may  interfere  with  some  of  those 
franchise  rights.  Anderson  v.  Fuller, 
51  Pla.  380,  6  L.  E.  A.  (N.  S.)  1026, 
120  Am.  St.  Eep.  170,  41  So.  684. 

If  the  power  to  prescribe  reasonable 
regulations  as  to  the  use  of  streets 
by  electric  light  companies  is  dele- 
gated to  the  municipal  authorities,  the 
common  council  cannot  delegate  the 
performance  of  the  duty  to  a  com- 
mittee. Citizens'  Blec.  Light  &. 
Power  Co.  v.  Sands,  95  Mich.  551, 
20  L.  E.  A.  411,  55  N.  W.  452. 

SSEochester  By.  Co.  v.  Rochester, 
182  N.  Y.  99,  118,  70  L.  E.  A.  773, 
74  N.  E.  953,  followed  in  People  v. 
Public  Service  Commission,  143  N. 
Y.  App.  Div.  769,  128  N.  Y.  Supp. 
384;  Philadelphia,  W.  &  B.  R.  Co. 
V.  Chester,  3  Del.  Co.  Ot.  Eep.  (Pa.) 
18;  Taeoma  v.  Boutelle,  61  Wash. 
434,  112  Pac.  661. 

A  municipality  cannot  barter  the 
exercise  of  its  police  power  for  free 
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municipal  service  from  a  public  serv- 
ice corporation.  Kenosha  v.  Kenosha, 
Home  Tel.  Co.,  149  Wis.  338,  135  N. 
W.  848.  ' 

City  cannot  contract  that  it  Will 
not  require  a  •  railroad  company  to 
maintaid  a  viaduot  in  a  street  and 
approaches  to  such  viaduct  across  the 
company's  tracks.  Chicago  v.  Pitts- 
burg, C,  C.  &  St.  L.  E.  Co.,  146  111. 
App.  403,  412. 

The  grant  of  a  right  to  construct  a 
railway  in  the  streets  was  held  void 
where  it  restricted  the  exercise  of  leg- 
islative powers  in  the  future  by  the 
city.  State  v.  New  York,  3  Duer 
(N.  Y.)  119. 

34  Charlotte  v.  Michigan  Tel.  Co., 
93  Fed.  11;  Northwestern  Tel.  Exch. 
Co.  V.  Minneapolis,  SI  Minn.  140,  53 
L.  E.  A.  175,  86  N.  W..69,  83  N.  W. 
527. 

An  ordinance  imposing  terms  and 
conditions  lor  the  use  of  streets,  when 
accepted,  becomes  a  binding  contract, 
but  not  to  the  extent  that  the  police 
powers  ^are  surrendered,  i.  e.,  such 
contracts  are  subject  to  regulation 
when  the  public  interests  intervene. 
Grand  Trunk  Western  E.  Co.  v.  South 
Bend,  174  Ind.  203,  36  L.  E.  A.  (N.  S.) 
850,  91  N.  E.  '809,  89  N.  E.  885, 
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law,^*  or  (2)  to  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,*^  and  (3)  the  provision  forbidding  impair- 
ment of  contracts.*'  Thus,  a  regulation  is  invalid  if  it  operates  as  a 
confiscation  of  property  or  constitutes  an  arbitrary  or  unreasonable 
infringement  upon  property  rights.  So  the  police  power  is  limited 
by  the  provisions  of  the  state  constitution. 

II.   WIIO    MAY  EXERCISE  THE  POWER 

§  4367.  In  general.  Regulations  by  the  government  of  public 
service  corporations  may  be  either  an  act  of  Congress,  an  order  of 
the  Interstate  Commerce  Commission,  an  act  of  the  state  legislature, 
an  order  of  a  state  or  city  public  service  commission,  or  an  ordinance 
or  resolution  of  a  municipal  corporation. 

§  4368.  Federal  government — In  general.  The  United  States  has 
no  police  power  within  the  states  except  in  so  far  as  its  power  to  regu- 
late commerce  is  concerned  and  then  only  by  regulations  applicable 
to  commerce  as  such  without  reference  to  state  boundaries.  The  Con- 
stitution of  the  United  States  expressly  confers  upon  Congress  the 
power  to  regulate  •commerce  with  foreign  nations  and  among  the 
several  states.  Pursuant  thereto  Congress  has  power  to  regulate  cor- 
porations so  far  as  their  business  constitutes  "commerce"  "among 
the  several  states,"  which  is  usually  referred  to  as  interstate  com- 
merce. The  Constitution  does  not  define  commerce,  and  the  word 
"has  never  been  given  any  fixed,  definite  or  circumscribed  meaning 
by  the  Supreme  Court"  of  the  United  States.**  However,  it  has  been 
said  that  "commerce  among  the  several  States  comprehends  traffic, 
intercourse,  trade,  navigation,  communication,  the  transit  of  persons, 
and  the  transmission  of  messages  by  telegraph — ^indeed,  every  species 
of  commercial  intercourse  among  the  several  States. ' '  *®  This  power 
of  Congress  to  regulate  commerce  is  not  only  supreme  but  exclusive,*" 
and  it  cannot  delegate  to  a  state  or  municipal  corporation  the  power 
to  regulate  interstate  commerce,*^  but  it  is  lawful  to  delegate  certain 
details  of  regulation  to  the  Interstate  Commerce  Commission.*^    If 

35  See  §4397,  infra.  40  Gooley  v.  Philadelphia  Board  of 

36  See  §  4403,  infra.  Wardens,    Port    of    Philadelphia,    12 

37  See  §  4394,  infra.                ,  How.  (U.  S.)  299,  13  L.  Ed.  996. 

38  United  States  v.  Burch,  226  Fed.  41  In  re  Eahrer,  140  U.  S.  54S,  35 
974,  975.  L.  Ed.  572. 

39  Adair  v.  United  States,  208  U.  S.  42  Interstate  Commerce  Commission 
Ifi],  177,  52  L.  Ed,  436,  13  Ann.  Cas.  v.  Goodrich  Transit  Co.,  224  U.  S. 
764.  194,  56  L.  Ed.  729. 
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interstate  and  intrastate  commerce  are  so  intermingled  that  Congress 
cannot  fully  and  effectually  regulate  the  one  without  incidentally 
affecting  the  other,  it  may  regulate  domestic  commerce  so  far  as  is 
necessary  for  the  complete  exercise  of  its  plenary  power  to  regulate 
commerce  among  the  states.*^ 

It  follows  that  Congress,  or  the  Interstate  Commerce  Commission 
so  far  as  power  has  been  lawfully  delegated  to  it,  has  power  to  regu- 
late public  service  or  other  corporations,  so  far  as  they  are  engaged 
in  interstate  commerce.  This  power  extends  not  only  to  the  regula- 
tion of  interstate  rates,**  but  also  to  the  regulation  of  their  contracts 
which  directly  relate  to  such  commerce,*^  the  regulation  of  the  pur- 
chase, sale  and  exchange  of  commodities,  the  regulation  of  commu- 
nication by  telegraph  or  telephone,  including  wireless  telegraphy,*^ 
and  the  regulation  of  all  agencies  and  instrumentalities  by  which  such 
commerce  is  carried  on.*''  For  instance,  regulations  requiring  safety 
appliances  on  railroads  are  upheld,  as  within  the  power  of  the  fed- 
eral government,  as  are  regula^tions  of  the  hours  of  service  of  em- 
ployees of  railroads  engaged  in  interstate  commerce,**  regulations 
of  the  liability  of  the  carrier  for  personal  injuries  received  by  em- 
ployees while  engaged  in  interstate  commerce,*®  regulations  of  pipe 
line  companies  transporting  oil  from  one  state  to  another,^'  etc.  So 
Congress  has  power,  in  an  emergency  arising  from  a  nation-wide 
dispute  over  wages  between  railroad  companies  and  their  train  opera- 
tives, involving  a  threatened  strike,  not  only  to  establish  an  eight- 
hour  day,  but  also  to  prescribe  a  standard  of  minimum  wages,  where 
not  confiscatory  in  its  effects,  to  be  in  force  for  a  reasonable  time.^^ 

13  Houston,   E.   &  W.   T.   E.   Co.  V.  Commerce  Commission,  221  U.  S.  612, 

United  States,   234  TJ.  S.  342,  58  L.  55  L.  Ed.  878. 

Ed.  1341,  aff  'g  205  Fed.  391.  49  Second       Employers '       Liability 

44  See  §  4477,  infra.  Cases,  223  U.  S.  1,  47,  56  L.  Ed.  327, 

45Addyston    Pipe    &    Steel    Co.    v.  88   L.   E.   A.    (N.  S.)    44;,  Howard   v. 

United  States,   175  U.   S.   211,  44  L.  Hlinois  Cent.   E.   Co.,   207  U.  S.  463, 

Ed.  136.  52  L.  Ed.  297. 

46  Marconi  Wireless  Tel.  Co.  of  50  The  Pipe  Line  Cases,  234  IT.  S. 
America  v.  Com.,  218  Mass.  558,  Ann.  548,  58  L.  Ed.  1459. 

Cas.  1916  C  214,  106  N.  E.  310,  holding  The   transportation   of   oil   through 

business  not  subject  to  state  regula-  pipe  lines  from  one  state  to  another 

tion.  is  interstate  commerce  so  as  to  make 

47  Interstate  Commerce  Commission,  the  business  of  the  corporation  oper- 
V.  Illinois  Cent.  E.  Co.,  215  U.  S.  452,  ating  such  lines  subject  to  federal 
54  L.  Ed.  280.  regulation.     Pipe  Line  Oases,  234  U. 

48  Wilson  V.  New,  243  V.  8.  332,  S.  548,  58  L.  Ed.  1459,  modifying  204 
61  L.  Ed.  755,  L.  E.  A.  1917  B  938;  Fed.  798.         .: 

Baltimore   &  O.  E.   Co.  v.  Inierstate  61  Wilson  v.  New,  243  U.  S.  332,  61 
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The  power  of  the  United  States  to  regulate  commerce  among  the 
states  is  a  very  broad  power,  and  a  corporation  owning  a  bridge  may 
be  compelled  to  alter  it  so  as  not  to  obstruct  navigation,  without 
compensation  for  the  amount  necessarily  expended .  in  making  the 
alterations.  In  that  case  the  Supreme  Court  of  the  United  States 
announced  its  views  on  the  subject  as  follows:  "Although  the  bridge, 
when  erected  under  the  authority  of  a  Pennsylvania  charter,  may 
have  been  a  lawful  structure,  and  although  it  may  not  have  been  an 
unreasonable  obstruction  to  commerce  and  navigation  as  then  carried 
on,  it  must  be  taken,  under  the  cases  cited,  and  upon  principle,  not 
only  that  the  company  when  exerting  the  power  conferred'  upon  it 
by  the  State,  did  so  with  knowledge  of  the  paramount  authority  of 
Congress  to  regulate  commerce  among  the  States,' but  that. it  erected 
the  bridge  subject  to  the  possibility  that  Congress  might,  at  some 
future  time,  when  the  public  interest  demanded,  exert  its  power  by 
appropriate  legislation  to  protect  navigation  against  unreasonable 
obstructions. ' '  ^^  But  it  is  not  within  the  power  of  Congress  to  make 
it  a  criminal  offense  for  a  carrier  engaged  in  interstate  commerce 
to  discharge  an  employee  simply  because  of  his  membership  in  a 
labor  organization.®* 

§  4369.  —  Interstate  Commerce  Commission.  The  Interstate  Com- 
merce Commission,  created  by  Congress,  is  an  administrative  board 
which  exercises  administrative  powers  but  has  no  judicial  power 
although  it  does  have  quasi  judicial  power.  Its  jurisdiction  is  strictly 
statutory  and  cannot  be  extended  beyond  the  terms  of  the  statute 
creating  it  and  its  amendments.  The  commission  has  no  jurisdiction 
over  street  railroad  companies,**  except  to  a  limited  extent  in  the 
District  of  Columbia.®*  Formerly,  express  companies  were  not  within 
its  jurisdiction  but  now  it  is  expressly  provided  that  the  term  "com- 
mon carrier"  as  used  in  the  act  creating  the  commission  shall  include 
express  companies.  Pipe  line  companies,  except  those  conveying 
water  or  gas,  are  brought  within  its  jurisdictioji  by  the  1906  amend- 
ment; and  by  the  1910  amendment  telegraph,  telephone  and  cable 

L.  Ed.  755,  L.  E.  A.  1917  E  938,  and  64  Omaha  &  C.  B.  St.  R.  Co.  v.  In- 

see  §  442S,  infra.  terstate    Commeree    Commission,    230 

B2  Union     Bridge     Co.     v.     United  U.  S.  324,  57  L.  Ed.  1501,  46  L.  E.  A. 

States,  204  U.  S.  364,  400,  51  L.  Ed.  (N.  S.)  385. 

523.  66  Capital  Traction  Co.  v.  King,  44 

63  Adair   v.  United   States,   208   U.  App.  Oas.  (D.  C.)  315. 
S.   161,  52  L.  Ed.  436,  13   Ann.  Cas. 
764. 
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companies  engaged  in  sending  interstate  messages  are  within  its  juris- 
diction. 

Among  the  powers  of  the  commission  are  the  power  to  require  re- 
ports and  a  uniform  system  of  accounting  by  carriers,**  the  power 
to  regulate  rates,*''  the  power  to  prevent  unjust  discriminations 
between  individual  shippers  or  localities,*'  etc. 

§  4370.  State  legislature — In  general.  A  state,  through  its  legis- 
lature, may  regulate  all  corporations,  without  regard  to  their  nature 
or  whether  engaged  in  more  or  less -public  service,  in  the  exercise  of 
its  police  power,  just  the  same  as  it  may  regulate  an  individual,  ex- 
cept in  so  far  as  the  power  to  regulate  is  precluded  by  constitutional 
provisions  or  by  provisions  in  the  charter  or  franchise.  A  further 
and  more  extensive  power  to  regulate  exists,  however,  including  the 
power  to  regulate  rates,  where  the  purposes  to  which  the  property 
of  the  corporation  is  devoted  are  affected  with  a  public  interest.*' 
However,  this  power  is  subject  to  the  constitutional  restrictions 
against  interference  with  interstate  commerce,^  the  taking  of  prop- 
erty-without  due  process  of  law,®^  the  denial  of  equal  protection  of 
the  laws,®*  and  the  impairment  of  contracts.®^ 

§4371.  — State  control  over  corporations  created  by  Congress. 

Corporations  created  by  Congress  are  subject  to  state  legislation 
subject  to  the  limitation  that  the  agencies  of  the  federal  government 
are  exempted  from  state  legislation  so  far  as  it  may  interfere  with  or 
impair  their  efficiency  in  performing  the  functions  by  which  they 
are  designed  to  serve  the  federal  government.**    This  question  often 

56  Kansas  City  Southern  E.  Co.  v.  frequently  cited,  followed  and  ap- 
Uuited  States,  231  U.  S.  423,  58  L.  proved  in  applying  the  rule  that  when 
Ed;  296,  52  L.  E.  A.  (N.  S.)  1.  private  property  is  devoted  to  a  public 

57  See  §  4477,  infra.  use  it  is  subject  to  public  regulation. ' ' 
68  United  States  v.  Louisiana  &  P.       Chicago    v.    O'Connell,    278    111.    591, 

E.  Co.,  234  IT.  8.  1,  58  L.  Ed.  1185.  603,  116  N.  B.  210. 

58  See  §  4478,  infra.  60  See  §§  4392,  4393,  infra. 
The  power  of  the  legislature  to  ex-         61  See  §  4397,  infra. 

ereise  reasonable  regulation  and  con-  62  See  §  4403,  infra, 

trol    over    public    utilities    has   been  68  See  §  4394,  infra, 

well  settled  ever  since  the  noted  deei-  64 "It  is  only  when  the  State  law 

sion  of  Munn  v.  Illinois  in  the  Su-  incapacitates    the     [national]     banks 

preme    Court    of   the    United   States.  from  discharging  their  duties  to  the 

Munn  V.  Illinois,  94  U.   S.   113,  126,  government  that  it  becomes  unconsti- 

24  L.  Ed.  77,  ajBf'g  69  111.  80.    "This  tutional."     National  Bank   v.    Com., 

decision  has  become  one  of  the  land-  9  Wall.   (U.  S.)    363,  362,  19  L.  Ed. 

marks  of  American  law,  and  has  been  701. 
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arises  in  connection  with  the  power  of  a  state  to  tax  corporations 
created  by  Congress.^ 

§  4372.  —  Power  to  delegate  authority.  Jud,ge  McQuillin,  in  his 
valuable  work  on  Municipal  Corporations,  lays  down  the  rule  as  to 
delegation  o'f  the  police  power  of  the  state  to  municipalities  as  fol- 
lows: "The  police  power  primarily  inheres  in  the  state,  but  if  the 
state  constitution  does  not  forbid,  the  legislature  may  delegate  a  part 
of  such  power  to  the  municipal  corporations  of  the  state,  either  in 
express  terms  or  by  implication.  *  *  *  in  the  absence  of  con- 
stitutional inhibition,  the  legislature  may  resume  at  any  time  the 
authority  which  it  has  delegated  to  a  municipal  corporation ;  for  ex- 
ample, the  power  to  regulate  and  control  the  public  rights  in  the 
streets.  The  municipality  may  exercise  power  concurrently  with 
the  state,  but  ordinances  in  conflict  with  staljutes  are  void,  unless 
expressly  authorized. ' '  ®^ 

So  far  as  public  service  corporations  are  concerned,  much  of  the 
police  power  in  regard  thereto  is  now  delegated  to  public  service 
commissions,  and  the  constitutionality  of  such  delegations  of  power 
has  been  almost  universally  upheld.®''  However,  the  legislature  can- 
not wholly  surrender  its  police  power  to  a  public  service  commission.®' 

§  4373.  State  commissions.  Public  service  commissions  now  exist 
in  most  of  the  states,  and  they  have  power  to  regulate  public  service 
corporations  included  within  the  statute  creating  the  commission,®^  to 
the  extent  that  jurisdiction  is  conferred  upon  them  by  the  statute.™ 

§4374.  Municipalities.  The  power  of  municipalities  to  regulate 
corporations  depends  upon  how  far  the  police  power  has  been  con- 
ferred upon  the  municipality  by  the  state.  Generally  its  power  is  at 
least  coextensive  with  the  authority  to  exercise  the  police  power  as 
affecting  individuals,  and  its  power  to  regulate  the  use  of  its  streets 
includes  extensive  power  over  public  service  companies  whose  busi- 
ness requires  them  to  in  some  way  use  the  streets  of  the  municipality. 
Moreover,  a  municipality,  although  having  no  authority  to  prevent 
the  use  of  its  streets  by  a  public  service  company,  has  authority  un- 
der its  general  police  power  to  regulate  the  manner  in  which  the 

State  interference   with   or   control  67  See  §  4381,  infra. 

of  national  banks,  see  3  Euling  Case  68  Public     Service     Commission     v. 

Law,  §  287.         '  Helena,  52  Mont.  527,  159  Pac.  24. 

66  Infra,  chapter  on  Taxation.  69  What     corporations     are     within 

66  3   McQuillin,  Municipal   Corpora-  such  statutes,  see  §  4379,  infra. 

tions,  §  894.  7a  See  §  4384,  infra. 
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tracks,  lines  or  pipes  shall  be  constructed  and  maintained.'''^  But 
provisions  in  freeholders '  charters  giving  the  power  to  regulate  public 
service  companies  are  invalid  so  far  as  in  conflict  with  the  power 
of  regulation   conferred  by  statute  upon  the  public  service   com- 


m.  corporations  subject  to  regulation' 

§4375.  General  rules.  All  corporations  are  subject  to  the  police 
power  of  the  state  or  municipality  the  same  as  natural  persons.''* 
However,  certain  corporations  are  subject  to  more  extensive  regula- 
tion merely  because  of  the  public  nature  of  their  business.''* 

§  4376.  Corporations  whose  business  is  affected  with  a  public  in- 
terest— In  general.  The  basis  of  the  rule  under  consideration  is  the 
statement  of  Chief  Justice  Waite  in  the  celebrated  case  of  Munn 
V.  Illinois,'''*  which  is  as  follows :  ' '  Property-  does  become  clothed  with 
a  public  interest  when  used  in  a  manner  to  make  it  of  public  con- 
sequence, and  affect  the  community  at  large.  When,  therefore,  one 
devotes  his  property  to  a  use  in  which  the  public  has  an  interest,  he, 
in  effect,  grants  to  the  public  an  interest  in  that  use,  and  must  sub- 
'  mit  to  be  controlled  by  the  public  for  the  common  good,  to  the.  extent 
of  the  interest  he  has  thus  created. ' '  However,  as  stated  by  Justice 
Pitney  in  a  dissenting  opinion  in  a  late  case,  this  opinion  "made  it 
plain  that  the  interest  of  the  public  was  not  in  the  property,  but  in 
the  use  of  it;  that  not  its  management  or  disposition  in  general,  but 
only  the  manner  of  its  use  in  the  service  of  the  public,  was  subject 
to  control.  "^6 

This  rule  has  never  been  departed  from  since  it  was  laid  down,  and 
has  been  applied  to  the'  business  of  many  corporations  as  well  as  that 

Tl  Rochester    v.    Bell    Tel.    Co.,    52  no  telephone  wire  should  be  stretehed 

N.  T.   App.   Div.   6,'  64    N.  Y.   Supp.  across  any  street  without  the  consent 

804.  of  the  township  committee  was  neith- 

But  where  the  right  to  use  streets  er    a    "regulation"    nor   a    "restrie- 

is    granted    by    the    legislature,    the  tion." 

fact  that  power   is  delegated   to  the  restate  v.  Public  Service  Commis- 

municipality     to     impose     regulations  sioii,  270  Mo.  429,  198  S.  W.  872,  192 

and   restrictions    on    the   use    of    th^  S.  W.  958. 

streets  by  the  public  service  company  73  See  §  4360,  supra, 

does  not  authorize  the  imposition  of  M  See  §  4376,  infra, 
new  conditions  on  the  exercise  of  the    ,      75  94  TT.  S.  113,  24  L.  Ed.  77. 

corporate   franchise.      Inhabitants    of  76  Wilson   v.    New,    243   TJ.    S.    332, 

Summit  Tp.  v.  New  York  &  N.  J.  Tel.  385,  61  L.  Ed.  755,  L.  E.  A.  1917  B 

Co.,   57   N.   J.   Eq.    123,   41   Atl.    146,  938. 
holding  that  oriinance  providing  that 
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of  individuals.  There  has  been  a  difference  of  opinion,  however, 
among  the  judges  of  the  Supreme  Court  of  the  United  States,  as 
to  the  circumstances  or  conditions  under  which  some  kinds  of  prop- 
erty or  business  may  be  properly  held  to  be  thus  affected  with  a  public 
use,  but  the  tendency  is  in  favor  of  upholding  regulations  upon  the 
theory  that  particular  lines  of  business  are  affected  with  a  public 
interest. 

The  rule  herein  laid  down  as  to  the  power  to  regulate  a  business 
affected  with  a  public  use  is  not  limited  to  cases  in  -which  the  owner 
has  a  legal  monopoly  or  some  special  governmental  privileges  but 
extends  to  certain  other  kinds  of  business  which  hold  such  a  peculiar 
relation  to  the  public  interest  that  there  is  imposed  upon  them  the 
right  of  public  regulation.'''  Furthermore,  the  test  of  whether  the 
use  is  public  is  not  "whether  a  public  trust  is  imposed  upon  the 
property  and  whether  the  public  has  a  legal  right  to  the  use  which 
cannot  be  denied" ;  ''*  and  it  has  been  said  that  the  decisions  "demon- 
strate that  a  business,  by  circumstances  and  its  nature,  may  rise  from 
private  to  be  of  public  concern  and  be  subject,  in  consequence,  to 
governmental  regulation. "  ™  So  the  presence  or  absence  of  a  re- 
quirement as  to  a  license  is  immaterial  in  determining  whether  a 
business  is  affected  with  a  public  interest.*'* 

Corporations  whose  business  is  affected  with  a  public  interest, 
within  the  rule  laid  down  above,  so  as  to  be  subject  to  more  extended 
governmental  control,  including  the  regulation  of  rates,  include 
railroad  companies,*^  street  railroad  companies,**  express  com- 
panies,*^ public  ferry  companies,**  public  moving  van  companies,*^ 

77 People  V.  Budd,  117  N.  T.  1,  5  interests."     Sinking-Fund    Cases,   99 

L.  R.  A.  559,  15  Am.  St.  Rep.  460,  22  TJ.  S.  700,  719,  25  L.  Ed.  496. 

N.  B.  670,  aff'd  143  U.  S.  517,  36  L.  82  Sternberg  v.  State,  36  Neb.  307, 

JEd.  247,  and  see  §§  4464-4466,  infra,  in  19  L.  E.  A.  570,  54  N.  W.  553;  Buf- 

regard  to  rates.  falo  East  Side  E;  Co.  v.  Buffalo  St. 

78  German  Alliance  Ins.  Co.  v.  E.  Co.,  Ill  N.  T.  132,  2  L.  E.  A.  284, 
Lewis,  233  U.  S.  389,  407,  58  L.  Ed.  19  N.  E.  63. 

1011,  L.  E.  A.  1915  O  1189.  83  State  v.  Pacific  Exp.  Co.,  80  Neb. 

79  Id.  823,  829,  18  L.  E.  A.  (N.  S.)  664,  115 

80  People  V.  Steele,  231  111.  340,  14      N.  "W.  619. 

L.  E.  A.  (N.  S.)  361,  121  Am.  St.  Bep.  84  Port  Richmond  &  B.  P.  Perry  Co. 

321,  83  N.  E.  236.       ,  v.    Board    of    Chosen   Freeholders   of 

81  Speaking  of  a  railroad  company,  Hudson  County,  234  XT.  S.  317,  58  L. 
the  court  said:  "It  is  a  private  cor-  Ed.  1330,  afE'g  82  N.  J.  L.  536,  82  Atl. 
poration  created  for  public  purposes,  729;  Hudson  County  Chosen  Freehold- 
and  its  property  is  to  a  large  extent  ers  v.  State,  24  N.  J.  L.  718;  People 
devoted  to  public  uses.  It  is,  there-  v.  New  York,  32  Barb.  (N.  Y.)  102. 
fore,  subject  to  legislative  control  so  86  Lawson  v.  Judge  of  Eecorder's 
far  as  its  business  affects  the  public  Court,  City  of  Detroit,  175  Mich,  375, 
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public  stockyards  companies,*^  public  warehouse  or  elevator  com- 
panies,*'' telegraph  companies,**  telephone  companies,*'  bridge 
companies,**  wharf  companies,®^  gajS  companies,**  electric  light  com- 
panies,^ water  companies,**  irrigation  companies,**  grist  mill 
companies,**  boom  companies,*''  turnpike  companies,**  banking  com- 
panies (semble),**  and  other  like  companies.^    So  the  business  of  in- 

95  Salt  Kiver  Valley  Canal  Co.  v. 
Nelssen,  10  Ariz.  9,  12  L.  E.  A.  (N. 
S.)  711,  16  Ann.  Cas.  796,  85  Pac. 
117;  MeCook  Irrigation  &  Water 
Power  Co.  v.  Burtless,  98  Neb.  141, 
L.  E.  A.  1915  D  1205,  152  N.  W.  334. 
See  also,  as  to  rates  of  irrigation  com- 
panies, the  following  eases:  San  Joa- 
quin &  K.  Eiver  Canal  &  Irrigation 
Co.  V.  Stanislaus  County,  233  U.  S. 
454,  58  L.  Ed.  1041;  Id.,  191  Fed.  875, 
898,  163  Fed.  567;  San  Diego  Land  & 
Town  Co.  V.  Jasper,  189  U.  S.  439,  47 
L.  Ed.  892;  Boise  City  Irrigation  & 
Land  Co.  v.  Clark,  131  Fed.  415; 
Northern  Colorado  Irrigation  Co.  v. 
Pouppirt,  47  Colo.  490,  108  Pae.  23; 
MeCracken  v.  Montezuma  Water  & 
Land  Co.,  25  Colo.  App.  280,  137  Pae. 
903;  Green  v..  Jones,  22  Idaho  560,  126 
Pae.  1051;  Jackson  v.  Indian  Creek 
Eeservoir  Diteh  &  Irrigation  Co.,  16 
Idaho  430,  101  Pae.  814;  Young  & 
Norton  v.  Hinderlider;  15  N.  M.  666, 
110  Pac.  1045. 

96  See  State  v.  Edwards,  86  Me.  102, 
25  L.  E.  A.  504,  41  Am.  St.  Eep.  528, 
29  Atl.  947. 

97  Underwood  Lumber  Co.  v.  Peli- 
can Boom  Co.,  76  Wis.  76,  45  N.  W. 
18. 

98  Covington  &  L.  Turnpike  Eoad 
Go.  V.  Sandford,  164  U.  S.  578,  41  L. 
Ed.  560. 

99 ' '  The  business  of  a  banker  is  not 
juris  private  only,  but,  like  that  of 
an  innkeeper  or  common  carrier,  is 
affected  with  a  public  interest,  and 
therefore  subject  to  public  regula- 
tion." Meadowcraft  v.  People,  163 
111.  56,  35  L.  E.  A.  176,  54  Am.  St. 
Eep.  447,  45  N.  E.  303. 

1  Cemetery    company    as    one    ' '  af- 


45  L.  E.  A.  (N.  S.)   1152,  141  N.  W. 
623. 

86  EatclifE  V.  Wichita  Union  Stock- 
yards Co.,  74  Kan.  1,  6  L.  E.  A.  (N. 
S.)  834,  118  Am.  St.  Eep.  298,  10  Ann. 
Cas.  1016,  86  Pac.  150. 

87  Brass  v.  State  of  North  Dakota, 
153  U.  S.  391,  38  L.  Ed.  757,  North 
Dakota  statute;  Budd  v.  New  York, 
143  U.  S.  517,  36  L.  Ed.  247,  afC'g 
117  N.  Y.  1,  5  L.  E.  A.  559,  15  Am. 
St.  Eep.  460,  22  N.  E.  670;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  Ed.  77; 
State  V.  Cochrane,  264  Mo.  581,  590, 
175  S.  W.  599. 

88  See  Western  U.  Tel.  Co.  v.  Myatt, 
98  Fed.  335. 

89  State  v.  Southern  Tel.  &  Const. 
Co.,  65  Pla.  270,  61  So.  506;  Central 
Union  Tel.  Co.  v.  Bradbury,  106  Ind. 
1,  5  N.  E.  721. 

But  the  strictly  private  business  of 
a  telephone  company,  not  a  part  of 
its  business  with  the  general  public, 
is  not  subject  to  legislative  regula- 
tion. Chesapeake  &  P.  Tel.  Co.  v. 
Manning,  186  U.  S.  238,  46  L.  Ed. 
1144. 

90  See  Covington  &  C.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  214,  38  L.  Ed. 
962,  967;  Canada  Southern  E.  Co.  v. 
International  Bridge  Co.,  8  Fed.  190. 

91  Ouachita  Packet  Co.  v.  Aiken, 
121  U.  S.  444,  30  L.  Ed.  976;  Lang- 
don  V.  New  York,  93  N.  Y.  129. 

92  Zanesville  v.  Zanesville  Gas- 
Light  Co.,  47  Ohio  St.  1,  23  N.  E.  55. 

93  Horner  v.,  Oxford  Water  &  Elec- 
tric Co.,  153  N.  C.  535,  138  Am.  St. 
Eep.  681,  69  S.  E.   607. 

91  Spring  Valley  Waterworks  v. 
Sehottler,  110  U.  S.  347,  28  L.  Ed. 
173.  ■ 
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surance  in  so  far  affected  with  a  public  interest  as  to  justify  legis- 
lative regulation.^  On  the  other  hand,  the  business  of  mining  is  not 
affected  with  a  public  interest.^ 

What  corporations  are  classified  as  quasi  public  corporations  has 
been  stated  in  a  preceding  volume.* 

§  437/7.  —  Insurance  companies.  In  Illinois,  it  is  held  that  the  na- 
ture of  the  business  of  life  insurance  and  the  interest  of  the  public 
in  it  are  such  as  to  subject  it  to  regulation,  and  that  the  act  prohibit- 
ing discrimination  in  favor  of  individuals  between  insurants  of  the 
same  class  and  with  equal  expectation  of  life  is  a  valid  exercise  of 
the  power  of  regulation,^  and  does  not  discriminate  arbitrarily  be- 
tween companies  in  the  same  cIeiss  because  it  excludes  fraternal  asso- 
ciations furnishing  life  insurance.^  In  a  later  case  in  that  state  it 
was  argued  that  the  real  purpose  of  the  act  was  to  stifle  competition 
between  life  insurance  companies,  and  compel  them  to  have  only  one 
price  for  their  policies,  and  make  everybody  pay  that  price,  which 
is  not  for  the  public  welfare;  but  the  Supreme  Court  held  that  "a 
regulation  designed  to  secure  equality  between  those  contributing  to 
the  funds  and  resources  of  life  insurance  companies,  and  to  secure 
financial  ability  to  meet  obligations  which  may  mature  in  the  dis- 
tant future,  and  adapted  to  that  end,  does  not  violate  any  prohibi- 
tion of  the  Constitution."  "^  A  like  statute  in  Kentucky  has  also  been 
upheld.*  So  in  Washington  it  has  been  held  that  the  legislature  may 
fix  the  rates  to  be  charged  by  beneficial  societies.*  And  statutes  pro- 
hibiting life  insurance  companies  or  their  agents  from  paying  or 
allowing  any  rebates  or  premium  as  an  inducement  to  any  person 
to  insure,  have  also  been  upheld.^** 

^feeted   with    a   public   interest,"   see  7 People  v.  Hartford  Life  Ins.  Co., 

People  V.  Forest  Home  Cemetery  Co.,  252  111.  398,  37  L.  E.  A.  (N.  S.)  778 

268  111.  36,  L.  K.  A.  1917  B  946,  Ann.  Tvith  note,  96  N.  B.  1049. 

Cas.  1914  B  277,  101  N.  B.  219.  SBquitable     Life     Assur.     Soe.    of 

2  German  Alliance  Ins.  Co.  v.  Lewis,  United  States  v.  Com.,  113  Ky.  126,  67 
233  IT.  S.  389,  58  L.  Bd.  1011,  L.  B.  A.  S.  W.  388. 

1915  C  1189;   McCarter  v.  Firemen 'si  8  State  v.  Fraternal  Knights  &  La- 
Ins.  Co.,  74  N.  J.  Eq.  372,  29  L.  E.  A.  dies,  35  Wash.  338,  77  Pac.  500. 
(N.  S.)   1194  with  note,  18  Ann.  Cas.  10  Equitable    Life    Assur.    Soe.    of 
1048,  73  Atl.  80,  and  see  next  section.  United  States  v.   Com.,   113  Ky.  126, 

3  State  v.  Holden,  14  Utah  71,  94,  67  S.  "W.  388;  People  v.  Formosa,  131 
37  L.  E.  A.  103,  46  Pac.  756.  N.  Y.  478,  27  Am.  St.  Eep.  612,  30  W. 

4See  §73,  supra.  E.   492,   afC'g  61   Hun  272,   16  N.  T. 

5  Metropolitan  Life  Ins.  Co.  v.  Peo-  Supp.  753;  'Com.  v.  Morningstar,  144 
pie,  209  m.  42,  70  N.  E.  643.  Pa.  St.  103,  22  Atl.  867.     See  also,  on 

6  People  V.  Commercial  Life  Ins.  this  subject,  2  Joyce,  Insurance  (Ind. 
Co.,  247  111.  92,  93  N.  E.  90.  Ed.),  §  1092  et  seq. 

7670 


Ch.  58]         GrOVEENMENTAL    CoNTEOL    OF    CORPORATIONS        [§4378 

This  power  to  fix  rates  has  been  extended  by  a  recent  decision 
to  the  rates  of  fire  insurance  companias,  which  seems  to  carry  the 
doctrine  to  an  extreme  limit  and  to  open  the  way  to  a  regulation 
of  the  rates  or  prices  of  many  corporations  hitherto  supposed  to  be 
strictly  private  corporations.  In  that  case  the  state  of  Kansas 
passed  a  statute  authorizing  the  superintendent  of  insurance  to  in- 
crease or  decrease  the  rates  of  fire  insurance  companies.  The  state 
court  upheld  the  constitutionality  of  the  act  which  was  affirmed  by 
the  Supreme  Court  of  the  United  States,  although  there  was  a  vigorous 
dissenting  opinion  by  Justice  Lamar  which  was  concurred  in  by  Chief 
Jtistice  White  and  Justice  Van  Devanter.  The  contention  against 
the  validity  of  the  statute  was  "that  the  business  of  insurance  is  a 
natural  right,  receiving  no  privilege  from  the  state,  is  voluntarily 
entered  into,  cannot  be  compelled,  nor  can  any  of  its  exercises  be 
compelled;  that  it  concerns  personal  contracts  of  indemnity  against 
certain  contingencies  merely.  Whether  such  contracts  shall  be  made 
at  all,  it  is  contended  is  a  matter  of  private  negotiations  and  agree- 
ment, and  necessarily  there  must  be  freedom  in  fixing  their  terms. 
And  'where  the  right  to  demand  and  receive  service  does  not  exist 
in  the  public,  the  correlative  right  of  regulation  as  to  rates  and 
charges  does  not  exist.'  "  It  was  also  contended  that  there  cannot 
be  a  public  interest  which  gives  the  power  of  regulation  as  distinct 
from  a  public  use.  These  contentions  were  rejected  by  the  Supreme 
Court,  and  after  reviewing  Munn  v.  Illinois  and  later  cases  it  was 
said  that  these  cases  "demonstrate  that  a  business,  by  circumstances 
and  its  nature,  may  rise  from  private  to  be  of  public  concern,  and  be 
subject,  in  consequence,  to  governmental  regulation,"  and  that  "the 
attempts  made  to  place  the  right  of  public  regulation  in  the  eases  in 
which  it  has  been  exerted  *  *  *  upon  the  ground  of  special 
privilege  conferred  by  the  public  on  those  affected,  cannot  be  sup- 
ported."" 

§  4378.  Power  to  regulate  not  confined  to  corporations  whose  busi- 
ness is  affected  with  a  public  interest.  It  must  not  be  supposed, 
however,  that  the  power  to  regulate  is  confined  to  those  corporations 

11  German     Alliance     Ins.     Co.     v.  Co.,  74  N.  J.  Eq.  372,  29  L.  B.  A.  (N. 

Lewis,  233  U.  S.  389,  58  L.  Ed.  1011,  S.)   1194  with  note,  135  Am.  St.  Eep. 

L.  E.  A.   1915   C   1189.     See  also,  aa  708,  18  Ann.  Cas.  1048,  73  Atl.  80,  414; 

tending  to  support  the  holding  of  the  Com.  v.  Vrooman,  164  Pa.  St.  306,  25 

court.    North    American    Ins.    Co.    v.  L.  E.  A.  350,  44  Am.  St.  Eep.  603,  30 

Ya;tes,  214  111.  272,  73  .N.  E.  423;  State  Atl.  217.     But  see,  as  contra  to  this 

V.  Howard,  96  Neb.'  278,  291,  147  N.  theory.    Queen   Ins.   Co.    v.   State,    86 

"W-  ,P«9;   MeOarter  v.  Firemen's  Ins.  Tex.  250,  22  L.  E.  A.  483,  24  S.  W.  397. 
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enumerated  in  the  preceding  section  as  ones  whose  business  is  affected 
with  a  public  interest.  Even  though  the  business  is  not  affected  with 
a  public  interest,  the  legislature  may  enact  laws,  within  the  scope 
of  its  police  power,  affecting  the  corporation  just  the  same  as  in  the 
case  of  an  individual.^^  All  that  is  decided  by  the  cases  holding  that 
a  business  is  affected  with  a  public  interest  is  that  such  fact  of  itself 
warrants  the  exercise  of  the  police  power ;  and  generally  the  question 
merely  relates  to  the  power  to  regulate  rates  or  charges  which  exists 
only  in  those  cases  where  the  business  is  affected  with  a  public  in- 
terest.^* 

§  4379.  Oorpomtions  subject  to  jurisdiction  of  public  service  com- 
missions. The  statute  creating  the  commission  generally  expressly 
enumerates  the  public  utilities  over  which  the  commission  has  juris- 
diction.^* If  "transportation  companies"  are  within  the  terms  of 
the  statute,  then  it  embraces  companies  transporting  freight  or  pas- 
sengers for  hire  on  the  public  highways  by  means  of  motor  trucks 
or  automobile  stages.^^  A  taxicab  company  has  been  held  a  common 
carrier  within  a  statute  defining  public  utilities  as  including  every 
common  carrieT ;  but  on  the  other  hand,  so  far  as  it  furnishes  auto- 
mobiles from  its  central  garage  on  orders,  generally  by  telephone,  it 
is  held  not  a  public  utility  so  as  to  be  within  the  jurisdiction  of  the 
Public  Utilities  Commission  of  the  District  of  Columbia.^^  A  cold 
storage  warehouse  is  a  public  utility  where  conducted  for  the  benefit 
of  all  shippers  and  customers  who  may  choose  to  avail  themselves 
of  the  service.^^ 

On  the  other  hand,  street  railroads  have,  been  held  not  subject  to 
regulation  by  a  railroad  commission  as  "railroads"  or  "transporta- 
tion companies."^'    So,  in  Oklahoma,  a  statute  giving  the  commis- 

12  State  V.  Holden,  14  Utah  71,  95,  "Washington.  "Wishkah  Boom  Co.  v. 
37  L.  K.  A.  103,  46  Pac.  756.  Greenwood  TSmber  Co.,  88  Wash.  568, 

13  See  §  4464,  infra.  153  Pae.  367. 

14  An  elevator  from  the  top  of  a  hill  15  Western  Ass  'n  of  Short  Line  Rail- 
to  the  bottom,  to  transport  passengers,  roads  v.  Eailroad  Commission  of  Cali- 
is  not  a  "railroad"  nor  a  "common  fomia,  173  Oal.  802,  162  Pac.  391. 
carrier"  within  the  New  York  statute,  18  Terminal  Taxicab  Co.  v.  Kutz,  241 
so  as  to  be  within  the  jurisdiction  of  V.  S.  252,  60  L.  Ed.  9S4,  Ann.  Gas. 
the  public  service  commission  of  that  1916  D  765,  modifying  43  App.  Gas. 
state.     People  v.  Public  Service  Com-  (D.  C.)  120. 

mission,  171  N.  Y.  App.  Div.  810,  157  17  State  Public  Utilities  Commission 

N.  Y.  Supp.  703.  V.  Monarch  Refrigerating  Co.,  267  111. 

Log-driving      and      booming      com-  528,  Ann.  Caa.  1916  A  528,  108  N.  B.  . 

panies  are  not  within  the  jurisdiction  716. 
of  the  public   service   commission  of  18  Board  of  Railroad  Com  'rs  v.  Mar- 
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sion  power  over  "transportation  and  transmission  companies"  was 
held  not  to  include  gas  companies.^^  And  a  public  service  commis- 
sion has  no  jurisdiction  over  a  mutual  telephone  association  devoted 
to  private  use.^"  Thus,  a  telephone  line  whose  use  is  strictly  limited 
to  members  of  the  telephone  company  is  not  a  public  utility. ^^  Like- 
wise, a  company  organized  for  the  purpose  of  selling  water  to  the 
purchasers  of  real  property  from  a  certain  land  company,  and  selling 
it  to  no  others,  is  not  a  public  utility .2*  So  a  traction  company  which 
sells  its.  surplus  electrical  power  to  various  private  buyers  is  not,  so 
far  as  such  branch  business  is  concerned,  a  pulblic  service  company 
subject  to  the  jurisdiction  of  the  public  service  commission.^ 

The  fact  that  its  articles  of  incorporation  empower  a  corporation 
to  engage  in  public  service  does  not,  of  itself,  show  that  it  is  engaged 
in  public  service.^*  But  it  is  not  the  use  which  the  consumer  makes 
of  the  commodity  furnished  which  constitutes  the  test  as  to  whether 
the  regulatory  powers  of  the  commission  may  be  invoked.^^  It  is  not 
essential  to  a  public  use  that  the  benefits  should  be  received  by  the 
whole  public  or  even  by  a  large  part  of  it,  although  they  must  not 
be  confined  to  specified  or  privileged  persons.^    The  fact  that  water 


ket  St.  E.  Co.,  133  Oal.  677,  64  Pac. 
1065. 

19'Shawnee  Gas  &  Bleetrie  Co.  v- 
Corporation  Commission  of  Oklahoma, 
35  Okla.  454,  130  Pac.  127. 

20  State  Public  Utilities  Commission 
V.  Bethany  Mut.  Tel.  Ass'n,  270  111. 
183,  Ann.  Gas.  1917  B  495,  110  N.  E. 
334. 

But  a  teleiphone  line  accommodating 
frequenters  of  a.  camp  for  public  en- 
tertainment is  a  public  utility.  Camp 
Eincon:'  Eesort  Co.  v.  Bshleman,  172 
OaL  561,  158  Pac.  186. 

21  State  Public  Utilities  Commission 
V.  Bethany  Mut.  Tel.  Ass'n,  270  Bl. 
183,  Ann.  Gas.  1917  B  495,  110  N.  B. 
334.  But  see  State  Public  Utilities 
Commission  v.  Noble  Mut.  Tel.  Co., 
268  111.  411,  Ann.  Cas.  1918  D  897,  109 
N.  B.  298. 

Eiule  does  not  apply  where  telephone 
service  is  open  to  all  the  members  of 
the  telephone  company,  and  it  must 
admit  "to  membership  all  who  apply 
and  pay  the  fees  Bpeeifled.    State  Pub- 


lic Utilities  Commission  v.  Noble  Mut. 
Tel.  Co.,  268  111.  411,  Ann,  Gas.  1916  D 
897,  109  N.  E.  298. 

28  Del  Mar  Water^  Light  &  Power 
Co.  T.  Bshleman,  167  Gal.  666,  140  Pac. 
5.91,  948. 

23  State  V.  Spokane  &  I.  B.  E.  Co., 
89  Wash.  599,  154  Pae.  1110. 

24  Del  Mar  Water,  Laght  &  Powei- 
Co.  V.  Bshleman,  167  Gjil.  666,.  140  Pac. 
591,  948.  , 

25  Pinney  &  Boyle  Co.  v.  Ijos 
Angeles  G-as  &  Bleetrie  Corporation, 
168  Cal.  12,  L.  E.  A.  1915  C  282,  Ann. 
Cas.  1916  D  471,  141  Pac.  620,  holding 
that  gas  and  electric  company,  in  fur- 
nishing electricity  for  power  to  be 
used  by  a  private  person  in  his  private 
business,  acts  in  the  performance  of 
a  public  service  which  can  be  regu- 
lated. 

26  State  Public  Utilities  Commission 
V.  Noble,  275  111.  121,  125,  113  N.  B. 
910;  People  v.  Bioketts,  246  111,  428. 
94  N.  B,  71. 
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■  sa-vice  is  limited  ta  a  part  of  the  municipality  does  not  prevent  tlie 
water  system  from  being  a  public  utility.^ 

Receivers  operating  a  public  utility  are  under  the  control  of  the 
commission  in  the  same  manner  and  to  the  same  extent  as  the  com- 
pany would  be  if  it  was  operating  the  utility.** 

rV.   PUBLIC   SERVICE   COMMISSIONS 

§  4380.  General  considerations.  Public  service  corporations,  in- 
cluding railroads,  street  railroads,  telegraphs,  telephones,  water,  gas, 
electrical,  and  the  like,  are  now  largely  regulated,  both  as  to  rates 
and  service,  by  public  service  commissions  which  exist  in  most  of 
the  states,  and  so  far  as  interstate  commerce  is  concerned,  by  the 
Interstate  Commerce  Commission.  These  state  commissions  are  some- 
times called  railroad  commissions  (the  powers  not  being  necessarily 
confined  to  railroads),  public  utilities  commissions,  public  service 
commissions,  corporation  commissions,  or  other  names.  It  is  not  in- 
tended herein  to  go  into  details  as  to  the  powers,  procedure,  etc.,  of  the 
commissions  which  are  almost  wholly  regulated,  generally  in  detail,  by 
the  -statute  creating  the  commission,  and  such  statutes  vary  to  a  con- 
siderable extent  in  the  several  states.  However,  the  more  general 
rules  governing  the  creation  and  powers  of  such  commissions  will  now 
be  noticed. 

§  4381.  Coaistitutionality  of  delegation  of  power.  It  is  well  settled 
that  these  statutes  creating  a  state  commission  ordinarily  are  not  un- 
constitutional as  an  improper  delegation  of  powers,*'  either  on  the 
ground  that  they  delegate  legislative  powerj^"  or  that  they  delegate 

27  Van  Dyke^  v.  Geary,  244  TJ.  S.  39,  service  eommissions.  State  v.  Balti- 
48,  61  L.  Ed.  973,  afl'g  218  Fed.  111.  more  &  O.  K.  Co.,  76  W.  Va.  399,  85 

28  State  V.  Flannelly,  96  Kan.  372,      S.  E.  714. 

152  Pac.  22.  See  extensive  note  in  32  L.  E.  A. 

29  Manufacturers '  Light  &  Heat  Co.  (N.  S.)  639  on  "Delegation  by  legiala- 
V.  Ott,  215  Fed.  940,  943;  State  v.  Bal-  ture  of  power  to  regulate  carriers," 
timore  &  O.  E.  Co.,  76  W.  Va.  399,  and  also  note  in  18  L.  E.  A.  (N.  S.) 
85  S.  E.  714.  713  on  "Power  of  legislature  to  dele- 

The  power  of  prescribing  maximum  gate   to   commission   the   right  to  fix 

rates  for  public  utilities  may  be  con-  rates  to  be  charged  by  a  public  service 

stitutionally  delegated  by  the  legisla-  corporation." 

ture  to  a  commission.    State  v.  Public  30  Delegation  of  control  over  public 

Service  Commission,  270  Mo.  547,  564,  utility  corporations  to  a  public  service 

194  S.  W.  287.  commission,  wholly  or  in  part,  is  not 

The    legislative    control    over    rail-  unconstitutional    as    a    delegation    of 

roads  as  to  rates  may,  within  constitu-  legislative    powers.    State    v.    Public 

tional  limits,  be  delegated  to  public  Service  Commission,  94  Wash.  274, 162 
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judicial  power ;  ^^  and  judicial  powers  incidental  to  the  administra- 
tive powers  may  be  conferred  by  the  legislature.^^  "The  correct 
view,"  says  the  Supreme  Court  of  New  Jersey,  is  "that  the  mixed 
administrative  and  quasi-judieial  functions  to  be  performed  by  the 
board  of  public  utilities  commissioners  under  the  statute,  which  do  not 
in  a  constitutional  sense  properly  belong  to  either  of  the  three  great 
departments  of  government,  may,  because  of  that  circumstance,  be 
lawfully  exercised  under  express  legislative  authority  by  a  statutory 
tribunal  without  infringing  upon  the  Constitution  itself  or  upon  the 
prerogatives  of  the  Court  of  Chancery. "''  In  Minnesota,  however, 
it  is  held  that  a  statute  which  authorizes  a  state  commission,  in  its 
judgment,  to  allow  an  increase  of  the  capital  stock  of  a  corporation 
for  such  purpose  and  on  such  terms  or  conditions  as  it  may  deem 
advisable,  is  void  as  an  improper  delegation  of  legislative  power.** 
And  in  Kansas,  a  statute  passed  in -1898  creating  a  "court  of  visita- 
tion," similar  to  present  day  public  service  commissions,  was  held 
unconstitutional  because  conferring  upon  the  tribunal  legislative, 
judicial  and  administrative  functions  so  interwoven  that  the  three 
departments  of  government  were  not  kept  separate  as  required  by  the 
state  constitution.'^ 

Moreover,  statutes  creating  commissions  are  not  subject  to  attack 
because  they  do  not  provide  for  an  appeal  to  any  court  from  final 
orders  of  the  commission.*®  So  a  statute  providing  for  the  appoint- 
ment of  a  commission  with  authority  to  control  railway  companies 
and  other  common  carriers  is  not  invalid  because  it  excepts  from  its 
operation  mountain  railroads  operating  "less  than  twenty  miles  of 
road,  the  principal  traffic  of  which  is  the  hauling  of  mineral  from  and 
supplies  to  mines. "  *''  In  California,  under  an  express  provision  in 
the  constitution  of  that  state,  legislation  conferring  powers  on  the 
railroad  commission  is  not  subject  to  any  provisions  of  the  state  con- 
stitution.*' 

Pac.  523 ;  Chippewa  &  F.  Improvement  34  State  v.  Great  Northern  E.  Co., 

Co.  V.  Railroad  Commission  of  Wiseon-  100   Minn.   445,   10  L.   E.  A.   (N.  S.) 

sin,  164  Wis.  105,  159  N.  W.  739.  259  with  note,  111  N.-^.  289. 

31  Statutes  creating  public  service  36  State  v.  Johnson,  61  Kan.  803,  49 
commissions   are  not  unconstitutional  L.  E.  A.   662,   60  Pac.  1068. 

as  conferring  judicial  powers  upon  the  36  Louisville  &  N.  E.  Co.  v.  Garrett, 

commission.     Louisville  &  N.  E.  Co.  231  U.  S.  2''98,  310,  58  L.  Ed.  229,  aff'g 

V.  Garrett,  231  TJ.  S.  298,  306,  58  L.  186  Fed.  176. 

Ed.  229,  afC'g  186  Fed.  176.  37 Consumers'   League    of   Colorado 

32  State  V.  Public  Service  Commis-  v.  Colorado  &  S.  E.  Co.,  53  Colo.  54, 
sion,  94  Wash.  274,  162  Pac.  523.  Ann.  Cas.  1914  A  1158,  125  Pac.  577. 

S3  Erie    E.    Co.    v.    Public    Utility  38  Pacific    Telephone    &    Telegraph 

Oom'rs,  89  N.  J.  L.  57,  9i8  Atl.  13.  Co.  v.  Eshleman,  166  Cal.  640,  658,  50 
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§  4382.  Construction  of  statutes  creating  commissions.  It  has  been 
held  that  statutes  creating  public  service  commissions  and  defining 
their  powers  and  duties  are  essentially  remedial  statutes  and  therefore 
must  receive  a  liberal  construction  designed  to  effectuate  their  car- 
dinal purposes.*®  On  the  other  hand,  since  a  public  service  commis- 
sion is  a  body  which  exercises  special  and  limited  statutory  powers, 
not  according  to  the  course  of  the  common  law,  nothing  will  be  pre- 
sumed in  favor  of  its  jurisdiction.*" 

§  4383.  Nature  of  powers  of  commissions.  While  in  a  few  states 
the  public  service  commission  is  actually  or  in  effect  a  court,*^  yet  in 
most  states  the  commission  is  not  a  court  nor  vested  with  judicial 
powers.*^  The  power  exercised  is  sometimes  said  to  be  a  delegated 
legislative  power ;  **  but  in  other  cases  it  is  held  that  the  commission 
is  an  administrative  body,  and  not  a  legislative  body  or  a  court,  not- 


L.  E.  A.  (N.  S.)  652,  Ann.  Gas.  1915  C 
822,  137  Pae.  1119. 

39  Connecticut  Co,  v.  Noiwalk,  89 
Conn.  528,  94  Atl.  992. 

40  Bessette  v.  Goddard,  87  Vt.  77, 
88  Atl.  1. 

"The  railroad  commissioners  are 
statutory  officers  whose  powers  are 
special  and  limited.  They  can  exercise 
only  such  authority  as  is  legally  con- 
ferred by  express  provisions  of  law, 
or  such  as  is  by  fair  implication  and 
intendment  incident  to  and  included 
in  the  authority  expressly  conferred 
for  the  purpose  of  carrying  out  and 
accomplishing  the  purposes  for  which 
the  officers  were  established.  Any 
reasonable  doubt  of  the  existence  in 
■said  commissioners  of  any  particular 
power  should  be  resolved  against  their 
exercise  of  such  power."  State  v. 
Louisville  &  N.  R.  Co.,  57  Fla.  526, 
49  So.  39,  quoted  in  Atlantic  Coast 
Line  E.  Co.  v.  State,  —  Pla.  — ,  74  So. 
595. 

41  See  Burlington,  C.  E.  &  N.  Ry. 
Co.  V.  Dey,  82  Iowa  312,  12  L.  E.  A. 
436,  31  Am.  St.  Eep.  477,  48  N.  W.  98; 
Atlantic  Exp.  Co.  v.  Wilmington  &  W. 
R.  Co.,  Ill  N.  C.  463,  18  L.  E.  A.  393, 
32  Am.  St.  Eep.  805,  16  S,  E.  393; 
Com.   V.   Atlantic   Coast  Line  E.   Co., 


106  Va.  61,  7  L.  E.  A.  (N.  S.)  1086, 
117  Am.  St.  Eep.  983,  9  Ann.  Cas.  1124, 
55  S.  E.  672. 

This  is  the  case  in  Virginia.  Pren- 
tis  V.  Atlantic  Coast  Line  E.  Co.,  211 
U.  S.  210,  53  L.  Ed.  150  (see  espe- 
cially the  'two  dissenting  opinions). 

42Lusk  V.  Atkinson,  268  Mo.  109, 
116,  186  S.  W.  703;  Venner  v.  New 
York  Cent.  &  H.  River  E.  Co.,  177  N". 
Y.  App.  Div.  296,  164  N.  Y.  Supp.  626. 

Ordinarily,  a  public  service  commis- 
sion is  not  a  court  but  is  a  representa- 
tive agency  of  the  legislature.  Lusk 
V.  Atkinson,  268  Mo.  109,  186  S.  W. 
703. 

43  Eandall  Gas  Co.  v.  Star  Glass  Co., 
78  "W.  Va.    252,  88  S.  E.  840. 

The  power  is  legislative  and  admin- 
istrative in  its  nature.  Brogger  v. 
Chicago,  St.  P.,  M.  &  O.  E.  Co.,  137 
Minn.  338,  164  N.  W.  368,  163  N.  W. 
662. 

The  function  of  rate  making  is 
purely  legislative  in  its  character, 
whether  exercised  directly  by  the  leg- 
islature itself  or  by  some  subordinate 
or  administrative  body  to  whom  the 
power  of  fixing  the  rates  in  detail  has 
been  delegated.  Knoxville  v.  Knox- 
ville  Water  Co.,  212  U.  S.  1,  53  L.  Ed. 
371. 
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/ 

withstanding  it  exercises  functions  of  a  judicial  character  in  some 
instances.**  So  a  hearing  before  the  commission  is  not  a  judicial 
proceeding.*^  Moreover,  a  commission,  in  making  an  award  of  dam- 
ages for  violation  of  its  orders  or  the  public  utility  statute,  does  not 
exercise  judicial  functions.** 

The  fixing  of  rates  is  a  legislative  rather  than  a,  judicial  act.*' 
Justice  Holmes  has  stated  the  rule  as  follows:  "The  establishment  of 
a  rate  is  the  making  of  a  rule  for  the  future  and  therefore  an  act 
legislative,  not  judicial  in  kind.  *  *  *  Most  legislation  is  pre- 
ceded by  hearings  and  investigations,  but  the  effect  of  the  inquiry 
and  of  the  decision  upon  it,  is  determined  by  the  nature  of  the  act  to 
which  the  inquiry  and  decision  led  up.  The  nature  of  the  final  act 
determines  the  nature  of  the  previous  inquiry.  So  when  the  final 
act  is  legislative  the  decision  which  induces  it  cannot  fee  judicial  in 
the  practical  sense,  although  the  questions  considered  might  be  the 
same  that  would  arise  in  the  trial  of  a  case. "  **  So,  as  said  by  Justice 
Hughes,  "even  where  it  is  essential  to  maintain  strictly  the  distinc- 
tion between  the  judicial  and  other  branches  of  the  government,  it 
must  still  be  recognized  that  thg  ascertainment  of  facts,  or  the  reach- 
ing of  conclusions  upon  evidence  taken  in  the  course  of  a  hearing  of 
parties  interested,  may  fee  entirely  proper  in  the  exercise  of  executive 
or  legislative,  as  distinguished  from  judicial,  powers.  The  legisla- 
ture, had  it  seen  fit,  might  have  conducted  similar  inquiries  through 
committees  of  its  members,  or  specially  constituted  feodies,  upon 
whose  report  a's  to  the  reasonableness  of  existing  rates  it  would  de- 
cide whether  or  not  they  were  extortionate  and  whether  other  rates 
should  fee  established,  and  it  might  have  used  methods  like  those  of 

14  Railroad  Commission  v.  Northern  '    45  People  v.  Peoria  &  P.  U.  E.  Co., 

Alabama  E.  Co.,  182  Ala.  357,  62  So.  273  111.  440,  113  N.  B.  68. 

749.  46  Louisville  &  N.  E.  Co.  v.  Green- 

Sueh  a  commission  is   "merely   an  brier  Distillery  Co.,  170  Ky.  775,  785, 

administrative  board  created  by  the  187  S.  W.  296. 

state  for  carrying  into  effect  the  will  47  State  v.  Maine  Central  R.  E.,  77 

of  the  state  as  expressed  by  its  legis-  N.  H.  425,  92  Atl.  837. 

lature."    Eeagan  v.  Farmers'  Itoan  &  "The  establishment  of  a  rate  is  the 

Trust  Co.,  154  TJ.  S.  362,  394,  38  L.  Ed.  making  of  a  rule  for  the  future,  and 

1014  1022.  therefore  is  an  act  legislative  not  judi- 

The  commission  is  "a  strictly  ad-  cial  in   kind."    .Prentis   v.   Atlantic 

miuistrative  body."    Chicago  &  N.  "W.  Coast  Line  E.  Co.,  211  U.  S.  210,  226, 

R.   Co.   V.   Dougherty,    39   S.   D.   147,  53  L.  Ed.  150. 

163  N.  W.  715.  48  Prentis  v.  Atlantic  Coast  Line  E. 

That  power  to  fix  rates  is  not  a  leg-  Co.,  211  U.  S.  210,  53  L.  Ed.  150,  fol- 
islative  power,  see  2  Wyman,  Public  lowed  in  Gregg  v.  Public  Service  Corn- 
Service  Corporations,  §§  1403,  1404.  mission,  121  Md.  1,  28,  87  Atl.  1111. 

7677 


§  4383]  Private  Coepobations  [Ch.  58 

judicial  tribunals  in  the  endeavor  to  elicit  the  facts.  It  is  '  the  nature 
of  the  final  act'  that  determines  'the  nature  of  the  previous  in- 
quiry.' "*^ 

§  4384.  Extent  and  scope  of  powers  of  commissions — In  gfeneral. 

Public  service  commissions  are  bodies  possessing  limited  powers,  to 
be  ascertained  by  reference  to  the  statutes  creating  them.*"  Such  com- 
missions cannot  exceed  the  powers  conferred  upon  them  by  the  stat- 
utes, since  they  have  only  such  authority  as  is  conferred  by  statute, 
either  expressly  or  by  fair  implication.*^  However,  the  full  scope  of 
the  authority  of  the  commission  ordinarily  is  not  confined  to  those 
things  which  are  specifically  provided  for,  but  the  commission  may 
make  such  orders  applicable  generally  to  the  service,  especially  in  the 
case  of  railroads,  as  public  interests  may  from  time  to  time  require.*^ 

The  powers  of  commissions,  however,  extend  only  to  the  "regula- 
tion" of  puiblic  utilities,  and  when  an  order  passes  beyond  proper 
regulation  it  amounts  to  a  taking  of  the  property  and  the  order  is 
then  referable  not  to  the  police  power  but  to  the  power  of  eminent 
domain.*' 

It  is  well  settled  that  a  commission  has  no  power  to  compel  a  public 
utility  to  carry  out  their  contract  obligations  with  individuals.  Thus, 
a  commission  has  no  power  to  decree  specific  performance  of  a  con- 
tract, since  that  is  a  judicial  power.**  So  the  commission  has  no 
authority  to  enforce  a  statutory  right  given  to  private  individuals 
against  a  public  service  company  where  not  so  authorized  by  the 
legislature.**     But  the  authority  of  public  service  commissions  ex- 

49  Louisville  &  N.  R.  Co.  v.  G-arrett,  Commission,  96  Ohio  St.  270,  117  N.  E. 

231  U.  S.  29S,  307,  58  L.  Ed.  229.  381.                                                                ' 

BO  Grand    Bapids    &    I.    E.    Co.    ■^.  Washington.     State  v.  Public  Serv- 

Miohigan    Railroad    Commission,    183  ice    Commission,    94    Wash.    274,    162 

Mich.  883, 150  N.  "W.  154.  Pac.  523. 

Bl  Connecticut.   Eoot  v.  New  Britain  B2  Minneapolis    Civic    &    Commerce 

Gas  Light  Co.,  91  Conn.  134,  99  Atl.  Ass'n  v.  Great  Northern  E.  Co.,  137 

559.  Minn.  10,  163  N.  "W.  294,  162  N.  W. 

Illinois.    State  Public  Utilities  Com-  689. 

mission  v.  Illinois  Cent.   E.   Co.,   274  B3  Pacific    Telephone    &    Telegraph 

111.  36,  113  N.  E.  162.  Co.   v.   Eshleman,   166   Cal.   640,  663, 

Kansas.    Union  Pae.  E.  Co.  v.  Pub-  50  L.  E.  A.  (N".  S.)  652,  Ann.  Cas.  1915 

lie  Utilities  Commission,  98  Kan.  667,  C  622,  137  Pac.  1119. 

15S  Pac.  863,  modifying  96  Kan.  296,  B4  Public  Service  Elee.  Co.  v.  Board 

150  Pac.  635.  of  Public  Utility  Com'rs,  88  N.  J.  L. 

New  York.  People  v.  Public  Service  603,  96  Atl.  1013,  aff 'g  87  N".  J.  L. 

Commission,   171   Ajpp.   Div.  8il0,   157  128,  93  Atl.  707. 

N.  T.  Supp.  703.  B6  Mississippi   Eailroad  Commission 

Ohio.    Cincinnati  v.  Public  Utilities  v.  Illinois  Cent.  E.  Co.,  113 

7678 


Ch.  58]        G-OVfeENMENTAIi  CoNTEOL   OF   CoEPOBATIONS        [§4385 

tends  to  public  utilities  owned  by  individuals  as  well  as  by  corpora- 
tions.^® If  a  matter  has  been  determined  by  the  judgment  of  a  court 
of  competent  jurisdiction,  the  commission  has  no  authority  to  assume 
jurisdiction  and  render  a  contrary  decision.*'' 

Of  course,  if  the  power  of  the  commission  is  fixed  by  the  constitu- 
tion of  the  state,  the  legislature  cannot  modify,  curtail  or  abridge 
such  power.*' 

A  provision  in  a  public  utilities  act  that,  with  the  consent  and 
approval  of  the  commission,  a  public  utility,  may  purchase  stock  of 
another  public  utility,  is  a  valid  one.*^ 

Of  course,  the  fact  that  the  legislature  has  previously  delegated 
to  a  public  service  commission  general  powers  to  regulate  railroad 
service  does  not  preclude  it  from  therea:?ter  enacting  specific  laws 
upon  that  subject,  since  the  legislature  cannot  exhaust  or  diminish 
its  own  powers  by  conferring  upon  subordinate  commissions  or  bodies 
the  right  to  exercise  administrative  furfctions.*" 

The  similarity  in  purpose  and  function  of  state  public  service  com- 
missions to  the  Interstate  Commerce  Commission  makes  the  decisions 
as  to  the  powers  and  jurisdiction  of  the  latter  of  great  value  in  de- 
termining the  powers  and  jurisdictions  of  the  state  commissions. 

What  corporations  are  within  the  control  of  public  service  com- 
missions has  already  been  noticed.®^ 

§4385.  — Powers  of  state  commission  over  interstate  railroads. 

An  interstate  railroad  is  subject  to  the  jurisdiction  of  the  public 
service  commission  of  a  state  both  in  respect  to  those  matters  relating 
to  the  police  power  which  have  been  confided  to  the  commission  and 
to  business  conducted  wholly  within  the  state,  but,  independently  of 
the  commerce  clause  in  the  Federal  Constitution,®^  j^  jj^g  ^^  jurisdic- 
tion as  to  operations  outside  the  state.®^  Of  course,  a  state  commis- 
sion has  no  power  to  regulate  rates  for  interstate  transportation.®* 

L.  E.  A.  1917  D  907,  73  So.  878,  farm  60  Chicago,  B.  &  Q.  E.  Co.  v.  Eail- 

erOBsing  over  railroad.  road    Oommission   of   "Wisconsin,    153 

B6  Van  Dyke  v.  Geary,  244  U.  S.  39,  Wis.  654,  140  N.  "W.  296. 

61  L.  Ed.  973,  aff  'g  218  Fed.  111,^  con-  61  See  §  4375,  supra, 

struing  Arizona  Constitution  and  stat-  62  See  §  4392,  infra, 

utes.  63  Laird  v.  Baltimore  &  O.  R.  Co., 

57  People  V.  Peoria  &  P.  IT.  E.  Co.,  121  Md.  179,  47  L.  E.  A.  (N.  S.)  1167, 
273  111.  440,  113  N.  E.  68.  Ann.  Cas.  1915  B  728,  »8  Atl.  347,  348, 

58  "Western    Ass  'n    of    Short    Itine  the  particular  holding  in  this  case  be- 
Eailroads  v.  Railroad  Commission  of  ing  set  forth  in  §  977,  supra. 
CaUfomia,  173  Cal.  802,  162  Pao.  391:  64  Oregon  E.  &  Nav.  Co.  v.   Camp- 

59  State  Public  Utilities  Commission  bell,  230  IT.  S.  525,  57  L.  Ed.  1604. 
V.  Eomberg,  275  111.  432, 114  N.  E.  191.  And  see  §§  4392,  4485,  infra, 
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§  4386.  —  Conflict  of  jurisdiction  as  between  public  service  com- 
mission and  municipality.  If  a  municipality  has  made  a  contract 
witK  a  public  service  company  either  as  a  part  of  the  grant  of  a  fran- 
chise to  use  the  streets  or  otherwise,  and  such  a  contract  was  within 
the  power  of  the  municipality,  then  the  contract  cannot  be  impaired 
by  tl^e  acts  of  the  commission  unless  such  power  was  reserved  and  in 
existence  at  the  time  of  the  making  of  the  contract.  This  question 
usually  arises  in  connection  with  rate  problems,  and  the  governing 
rulciS  as  applied  to  impairment  of  a  contract  are  fully  considered  here- 
after.*^ In  "Washington,  it  is  also  held  that  even  if  the  regulation  by 
a  city  is  such  as  to  constitute  a  contract  with  a  corporation  which 
cannot  be  impaired,  yet  the  city  cannot  raise  the  question  of  impair- 
ment of  contract  as  against  the  state,  where  the  corporation  consents, 
and  that  therefore  it  cannot  attack  a  repeal  or  change  of  such  regula- 
tion by  a  public  service  commission  as  an  impairment  of  contract.*^ 

Aside  from  any  question  oi  impairment  of  contract,  it  seems  that 
mere  regulations  enacted  by  a  municipality  are  subject  to  change  by 
the  public  service  commission.*'  In  some  states,  it  is  expressly  pro- 
vided by  statute  that  the  public  service  commission  may  review  the 
requirements  of  an  ordinance,  in  order  to  determine  whether  it  is  just 
and  reasonable,  so  far  as  the  ordinance  relates  to  additions  and  ex- 
tensions by  public  utilities.**  In  California,  however,  a  constitu- 
tional provision  reserves  to  every  incorporated  city  all  the  powers 
of  control  over  public  utilities  relating  to  the  making  and  enforcement 
of  local,  police,  sanitary,  and  other  regulations,  except  the  fixing  of 
rates,  unless  the  city  by  popular  vote  chooses  to  transfer  the  same  to 
the  railroad  commission.**  The  chaj-ter  of  the  city  of  St.  Louis 
framed  and  adopted  by  the  freeholders  of  the  city,  in  so  far  as  it  at- 
tempts to  provide  for  the  regulation  of  public  utilities,  has  been  held 
inoperative  as  conflicting  with  the  Public  Service  Commission  Act 
which  gave  the  control  and  management  of  public  utilities  to  a  state 
commission.''* 

Conversely,  orders  of  such  a  commission,  where  within  its  author- 

66  See  §§  4472-4474,  infra.  eg  Cineinnati  v.  Public  Utilities  Com- 
66iState    V.   King   County   Superior      mission,   91   Ohio   St.   331,   Ann.  Cas. 

Court,  67  "Wash.  37,  L.  E.  A.  1915  0  1916  E  lOSl,  110  N.  B.  461. 

287,   Ann.   Oas.   1913   I>  78j  120   Pae.  69  Los  Angeles  v.  Central  Tru3.t  Co. 

861.  of  New  York)  173  Cal.  323,  159  Pac. 

67  See  Tulsa  St.  E.  Co.  v.  State,  26  1169. 

Okla.  559,  110  Pac.  373.  70Sta)te  v.  Public  Service  Commis- 

Power  of  commission  to  increase  sion,  270  Mo.  429,  445,  198  S.  W,  872, 
)  ates,  see  §  4469,  infra.  192  S.  "W.  958. 
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ity,  cannot  be  set  at  nought  by  inconsistent  ordinances  of  a  munici- 
pality thereafter  enacted.''^ 

§4387.  — Compelling  corporation  to  fulfil  its  duties  or  comply 
with  order  of  commission.  In  most  of  the  states  the  public  service 
commission  statute  provides  that  the  commission  itself  may  bring  a 
mandamus  or  injunction  suit  to  compel  certain  kinds  of  corporations 
to  comply  with  its  franchise  obligations  or  obey  orders  of  the  com- 
mission.''''  In  New  York,  it  is  held  that  these  remedies  were  not  in- 
tended to  supersede  the  old  ones  but  to  place  in  the  hands  of  public 
officers  mpre  efficient  remedies.''' 

'  §  4388.  Classification  of  regulations  by  commissions.  These  regu- 
lations liy  commissions  fall  into  three  natural  classes,  viz.:  (1)  The 
right  to  regulate  tolls  and  charges,  to  the  end  that  fair  compensation 
may  be  returned  and  excessive  charges  be  forbidden.  (2)  The  right 
to  prevent  discrimination  upon  the  part  of  the  public  utility  directed 
against  those  who  employ  it,  or  make  use  of  its  agencies,  or  the  com- 
modity which  it  furnishes.  (3)  The  right  to  make  orders  and  to 
formulate  rules  governing  the  conduct  of  the  public  utility,  to  the 
end  that  its  efficiency  may  be  bailt  up  and  maintained  and  the  public 
and  its  employees  be  accorded  desirable  safeguards  and  con- 
veniences.'* 

§4389.  Reports  to  commission.  Reports  by  the  corporations 
within  the  regulating  power  of  the  commission,  to  the  commission, 
are  often  requited  by  statute.  A  state  statute  requiring  every  rail- 
road company  incorporated  or  doing  business  in  the  state  to  make 
reports  to  a  commission  does  not  conflict  with  the  federal  statute  re- 
quiring railroad  companies  to  make  certain  reports  to  the  Interstate 
Commerce  Commission.''* 

11  Troy  V.  United  Traction  Co.,  202  145  N.  T.  App.  Div.  645,  650,  130  N.  Y. 

N.  Y.  333,  95  N.  E.  759.  Supp.  477;  Public  Service  Commiasion 

T2  Public    Service    Commission    for  of  First  District  v.  New  York  E.  Co., 

First  District  v.  Interborough  Rapid  77  N.  Y.  Mise.  4«7,  136  N.  Y.  Supp. 

Transit  Co.,  172  N.  Y.  App.  Div.  324,  720. 

158  N.  Y.  Supp.  480;  Public  Service  74  Pacific    Telephone    &    Telegraph 

Commission  for  First  District  v.  Rich-  Co.   v.   Eshleman,   166  Cal.   640,   663, 

mond  Light  &  Railroad  Co.,  163,  N.  Y.  50  L.  R.  A.  (N.  S.)  652,  Ann.  Oas.  1915 

Supp.  64,  holding  right  to  sue  is  not  0  822,  137  Pac.  1119. 

precluded    because    attorney    general  76  People  v.  Chicago,  I.  &  L.  E.  Co., 

has  Tight  to  institute  forfeiture  pro-  223  111.  581,  7  Ann.  Cas.  1,  79  N.  S. 

eeedingg.  144. 
•    73  People   V.    United   Traction    Co., 

7681 
VII  Priv.  Corp.— 23 


§  4390]  Pkivate  Cokpoeations  [Ch.  58 

§  4390.  Procedure  before  coimnission.  This  matter  is  treated  of 
in  a  subsequent  subdivision.''* 

V.    REGULATIONS  AS  VIOLATIONS  OP  FEDERAL  CONSTITUTION 

§  4391.  In  general.  G-ovemmental  regulations,  in  order  to  be 
valid,  must  not  violate  provisions  of  the  state  or  Federal  Constitution, 
and  hence  they  cannot  be  upheld  where  an  improper  interference  with 
interstate  commerce,''"''  or  where  they  impair  the  obligation  of  a  con- 
tract,''® or  where  they  are  unreasonable  or  otherwise  constitute  a 
violation  of  the  due  process  of  law  provision,'"  or  where  they  deny 
the  corporation  the  equal  protection  of  the  laws,*"  or  wher6  they  vio- 
late other  constitutional  provisions.  However,  the  provision  of  the 
Federal  Constitution  that  "no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States"  does  not  apply  to  corporations  since  a  corporation  is 
not  a  "citizen"  within  the  meaning  of  such  provision.*^ 

§  4392.  Interference  with  interstate  commerce^ — In  general.  While 
a  state  has  an  inherent  right  to  regulate  internal  commerce,  it  has 
no  power  to  regulate  interstate  commerce  where  it  constitutes  a 
direct  and  substantial,  as  distinguished  from  a  merely  incidental, 
interference  therewith.*^  This  question  often  arises  in  connection 
with  the  power  of  a  state  to  regulate  public  service  corporations,  such 
as  railroads,  telegraph  companies,  pipe  line  companies,  and  the  like, 
where  they  are  engaged  in  interstate  commerce.  Certain  corporations 
are  engaged,  more  or  less,  in  interstate  commerce.  Tliis  includes  rail- 
road companies,  express  companies,  sleeping  car  companies,  telegraph 
companies,  and  the  like;  and  sometimes  it  includes  certain  telephone 
companies,  bridge  companies,  ferry  companies,  pipe  line  companies, 
street  ear  companies,  and  the  like.  Moreover,  the  act  creating  the 
Interstate  Commerce  Commission  expressly  confers  jurisdiction  upon 
it  over  not  only  interstate  common  carriers  (including  not  only  rail- 
roads but  also  express  companies  and  sleeping  car  companies),  but 
also  pipe  line  compariies,  except  those  transporting  water  or  gas,  and 
telegraph,  telephone  and  cable  companies.** 

'B  See  §§  4549-4573,  infra.  with  or  regulates  interstate  commerce 

tl  See   §  4392,  infra.  is  void.   Atlantic  Coast  Line  K.  Co.  v. 

IS  See  §  4394,  infra.  Wharton,  207  U.  S.  328,  52  L.  Ed.  230, 

79  See  §  4397,  infra.  83  See    Beale    «Ss    Wyman,    Railroad 

80  See  §4403,  infra.  Eate  Regulation,  '§§162-173,  and  sefe 

81  See  §  389,  supra.  §  4369,  supra. 

82  An  order  df  a  state  public  service  But  a  street  railway  comrpany 
commission  which  directly  interferes      merely  carrying  passengers  across  ait 
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The  first  question  which,  arises  is  whether  the  corporation  affected 
is  engaged  in  interstate  commerce  and  if  so  whether  the  regulation 
in  any  way  affects  such  commerce.  Of  course,  the  mere  fact  that  a 
corporation  is  engaged  in  interstate  commerce  does  not  wholly  pre- 
clude its  regulation  by  the  state  where  commerce  is  not  affected 
thereby.  Thus  the  fact  that  a  corporation,  when  using  the  streets  of 
a  municipality,  is  engaged  in  interstate  commerce,  does  not  make  it 
immune  from  the  operation  of  general  ordinances  of  tHe  munici- 
pality.** Grain  elevators  and  warehouses  are  not  necessarily  engaged 
in  interstate  commerce,*^  hut  may  be  regulated  by  the  state.®^  So 
express  companies  engaged  in  interstate  commerce  may  be  regulated 
by  the  state  as  to  deliveries  within  the  state.*''  Insurance  companies 
are  not  engaged  in  interstate  commerce  so  as  to  preclude  state  regula- 
tion of  them  or  of  their  contracts.*'  Natural  gas  piped  from  one 
state  into  another  may  be  an  article  of  interstate  commerce,**  and  a 
state  cannot  regulate  a  pipe  line  company  whose  pipes  run  from  one 
state  into  another,  where  an  interference  with  interstate  commerce.^'* 
The  imposition  of  a  penalty  for  the  violation  of  a  duty  which  a  public 
service  company  owes  by  the  general  law  of  the  land  is  not  a  regula- 
tion of  or  an  obstruction  to  interstate  commerce;  and  this  rule  has 
been  applied  to  a  state  statute  requiring  telegraph  companies  to  trans- 
mit and  deliver  dispatches  with  impartiality  and  diligence,  under 
penalty,  in  the  absence  of  legislation  by  Congress  on  the  subject,^^ 
and  also  to  a  statute  requiring  common  carriers  to  settle,  within  a 
specified  time,  claims  for  loss  of  or  damage  to  freight  while  in  its 
possession  within  the  state,  in  the  absence  of  legislation  by  Congress 
upon  the  subject.^^ 

interstate  bridge  is  not  a  "railroad"  Iowa  650,  34  L.  E.  A.  (N.  S.)  507,  138 

within  the  act.    Omaha  &  C.  B.  St.  E.  N.  W.  935;  State  v.  Pacific  Exp.  Co., 

Co.  V.  Interstate   Commerce   Commis-  80  Neb.  823,  18  L.  E.  A.  (N.  S.)  664, 

sion,  230  U.  S.  324,  57  L.  Ed.  1501,  46  115  N.  W.  619. 

L.  E.  A.   (N".  S.)  385.  88  New  York  Life  Ins.  Co.  v.  Crav- 

84  Barrett  v.  New  York,  183  Fed.  ens,  178  U.  8.  389,44  L.  Ed.  1116,  aff'g 
793,  796.  148  Mo.  583,  53  L.  E.  A.  305,  71  Am. 

85  Budd  V.  New  York,  143  IT.  S.  517,  St.  Eep.  628,  50  S.  W.  519. 

"36  L.  Ed.  247;  Munn  v.  Illinois,  94  IT.  89Landon  v.  Public  Utilities  Com- 

S.  113,  24  L.  Ed.  77.  mission  of  State  of  Kansas^  242  Fed. 

86  W.  W.  Cargill  Co.  v.  Minnesota,       658. 

180  U.  S.  452>  45  L.  Ed.  619;  Brass  v.  MLandon  v.  Kansas  Public  Utility 

North  Dakota,  153  U.  S.  391,  38  L.  Ed.  Commission  of  Kansas,  234  Fed.  152; 

757,  afE'g  2  N.  D.  482,  52  N.  W.  408.  Fidelity  Title  &  Trust  Co.  v.  Kansas 

87  Wells,  Fargo   &  Co.  v.   Northern  Natural  Gas  Co.,  219  Fed.  614. 

Pae.    By.    Co.,    23   Fed.    469;    United  91  Western  U.  Tel.  Co.  v.  James,  162 

States  Exp.  Co.  v.  State,  164  Ind.  196,      U.  S.  650,  40  L.  Ed.  1105.. 

73  N.  E.  101;  State  v.  WignaU,  150  92  Atlantic  Coast  Line  E.  Co.  v.  Ma- 
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Whether  a  certain  transaction  actually  constitutes  interstate  com- 
merce must  be  determined  by  ascertaining  what  the  real  transit  is,, 
and  whether  that  traf&c  is  or  is  not  between  different  states ;  *'  but 
this  subject  is  too  broad  a  one  to  be  considered  in  a  book  upon  the  law 
of  corporations,  and  reference  should  be  made  to  standard  works  upon 
the  law  of  commerce. 

The  second  question,  which  will  only  be  incidentally  treated  of 
herein,  is  what  actually  constitutes  an  interference  with  interstate 
commerce  such  as  is  prohibited  on  the  part  of  the  state.  Just  how 
far  a  state  can  go  in  legislating  or  making  an  order,  which  to  a  greater 
or  less  extent  affects  interstate  commerce,  is  not  capable  of  precise 
definition.  As  has  been  said,  "the  problem  is  how  far  the  conduct 
of  interstate  commerce  should  be  left  subject  to  the  same  law  through- 
out the  Union  without  disturbance  by  local  law,  and  how  far  the 
police  power  of  the  State  may  be  exercised  by  general  legislation 
applying  to  the  conduct  of  interstate  commerce  as  well  as  to  all  things 
done  within  its  borders."**  Some  of  the  decisions  in  favor  of  state 
regulation  seem  to  go  to  the  extreme,  as  for  instance  a  decision  hold- 
ing that  a  state  may  prohibit  the  running  of  freight  trains,  interstate 
as  well  as  intrastate,  on  Sunday.®*  However,  certain  rules  are  more 
or  less  settled.  For  instance,  there  is  no  dispute  over  the  proposition 
that  a  state  may,'  in  the  proper  ex;prcise  of  its  police  power,  enact  ■ 
statutes  which  will  be  upheld  notwithstanding  they  may  incidentally 
affect  interstate  commerce.'® 

While  a  state  cannot  regulate,  prohibit  or  burden  interstate  com- 
merce, it  may,  in  the  exercise  of  its  police  power,  enact  laws  which 
incidentally  affect  interstate  commerce,  such  as  sta;tutes  designed  to 

zursky,  216  IT.  S.  122,  54  L.  Ed.  411.  82  N.  E.  787,  lighting  road  within  city 

98  2    Wyman,    Public   Service    Cor-  limits, 

porations,  §  1413.  Iowa.    Willfong  v.  Omaha  &  St.  L. 

94  2    Wyman,    Public    Service   Cor-  E.  Co.,  116  Iowa  54S,  90  N.  W.  358, 

porations,  §  1418.                            ,  sounding     whistle     before     reaching 

96  See  note  8,  §  4393,  infra.  crossing. 

96  United  States.    St.  Louis,  I.  M.  &  New  Jersey.    Erie  R.  Co.  v.  Public 

S.  E.  Co.  V.  Arkansas,  240  U.  S.  518,  Utility  Com'rs,  89  N.  J.  L.  57,  98  Atl. 

60  L.  Ed.  776,  full  crew  statute;  Atlan-  13,  requiring  elimination  of  dangerous 

tie  Coast  Line  E.  Co.  v.  Georgia,  234  gra4e  crossings. 

IT.  S.  280,  58  L.  Ed.  1312,  aff'g  135  Pennsylvania.    Pennsylvania  E.  Co 

Ga.  345,  32  L.  E.  A.  (N.  S.)  20  with  v.  Ewing,  241  Pa.  581,  49  I/.  E.  A.  (N. 

note,  69  S.  E.  725,  requiring  sufficient  S.)   977  with  note,  A-nn.  Cas.  1915  B 

headlights  on  locomotives.  157,  88  Atl.  775,  full  crew  law;  Cleve- 

Indiana.   Pittsburgh,  C,  0.  &  St.  L.  land,  C,  C.  &  St.  L.  E.  Co.  v.  Ulinoia, 

E.  Co.  V.  Hartford  City,  170  Ind.  674,  177  U.  S.  514,  516,  44  L.  Ed.  868. 
20  L.  p..  A.  (N.  s  ^  461,  85  N.  E.  362, 
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secure  the  safety  and  comfori  of  passengers,  employees,  persons  erosj- 
ing  railroad  tracks,  and  adjacent  property  owners,  provided  there 
is  no  federal  law  to  the  contrary,  hut  it  is  sometimes  difficult  to  say 
whether  the  regulation  is  valid  as  a  mere  incidental  regulation  or  is 
invalid  as  actually  interfering  with  interstate  commerce.^'  "The 
mere  grant  to  Congress  of  the  power  to  regulate  commerce  with 
•foreign  nations  and  among  the  States  did  not,  of  itself  and  without 
legislation  by  Congress,"  said  Justice  Harlan,  "impair  the  authority 
of  the  states  to  establish  such  reasonable^  regulations  as  were  appro- 
priate for  the  protection  of  the  health,  the  lives  and  the  safety  of  the 
people."  ®*  So  far  as  transportation  of  persons  and  property  is  con- 
cerned, it  has  been  said  that  "the  states  have  no  power  to  present  any 
obstacle  to  or  lay  any  burden  upon  interstate  transportation,  even 
by  virtue  of  a  provision  in  the  charter  of  a  carrier  subjecting  it  to 
state  laws,  but  they  have  power  to  adopt  regulations 'respecting  the 
transportation  of  persons  and  property,  even  in  interstate  commerce, 
provided  the  subject-matter  is  a  proper  police  regulation  and  there  is 
no  conflict  with  federal  regulations."  8* 

The  power  of  a  state  to  regulate  acts  of  commerce  by  a  corporation 
has  been  divided  into  three  classes:  "First,  those  in  which  the  power 
of  the  state  is  exclusive ;  second,  those  in  which  the  states  may  act  in 
the  absence  of  legislation  by  Congress ;  third,  those  in  which  the  action 
of  Congress  is  exclusive  and  the  state  cannot  act  at  all. ' '  ^  The  first 
cl^ss  includes  the  strictly  internal  commerce  of  the  state.^  The  second 
class  includes  "those  matters  of  a  local  nature  as  to  which  it  is  im- 

97  Safety  regulations  of  railroads  Illustrations  of  second  class,  see 
for  the  benefit  of  the  pubUe,  in  the  Covington  &  C.  Bridge  Co.  v.  Ken- 
exercise  of  the  police  power,  such  a9  tuoky,  154  U.  S.  204,  211,  38  L.  Ed. 
regulations  as  to  spoed  of  trains,  head-  962. 

lights,  sounding  whistles,  lighting  the  "These  divisions,  however,  express 

road  within  a  city,  etc.,  although  ap-  but  the  extreme  boundaries  of  the  sub- 

plieable  to  interstate  trains,  are  not  jeet."     Southern  R.  Co.  v.  Reid,  222 

an  improper  interference  with  inter-  V.  S.  424,   435,   56  L.   Ed.   257. 

state    commerce.     Seaboard    Air-Line  2  Covington  &  C.  Bridge  Co.  v.  Kec- 

Ry.  Co.  V.  Blaekwell,  143  Ga.  237,  249,  tucky,  154  U.  S.  204,  209,  38  L.  Ed. 

Ann.  Gas.  1917  A  967,  84  S.  B.  472.  962. 

98  New  York,  N.  H.  &  H.  R.  Co.  v.  So  far  as  intrastate  business  is  con- 
New  York,  165  U.  S.  628,  631,  41  L.  cerned,  a  railroad  company  is  subject 
Ed.  853.  ■'o  state  regulation.     Hocking  Valley 

99  Article  on  "Commerce"  in  5  EuJ.  B.  Co.  y.  Public  Utilities  Commission, 
C.  L.  §  27.  92  Ohio  St.  9,  110  N.  E.  521. 

1  Covington.  &  C.  Bridge  Co.  v. 
Kentucky,  154  IT.  S.  204,  209,  38  L.  Ed. 
962. 
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possible  to  derive  from  the  constitutional  grant  an  intention  that  they 
should  go  uncontrolled  pending  federal  intervention."' 

If  Congress  has  passed  a  statute  upon  the  subject,  then  a  state 
cannot  enact  contrary  regulations  in  regard  thereto;  and  the  same 
rule  applies  where  the  Interstate  Commerce  Commission  has  acted, 
provided,  of  course.  Congress  has  not  invaded  the  general  police  juris- 
diction of  the  states  by  legislating  in  relation  to  intrastate  matters.* 

§4393.  — Illustrations  of  rules.  State  statutes,  or  municipal  or- 
dinances, or  orders  of  a  state  commission,  regulating  the  heating  of 
steam  passenger  cars  are  not  an  improper  interference  with  inter- . 
state  commerce,^  nor  is  a  regulation  requiring  locomotive  engineers 
to  be  examined  and  licensed.® "  So  a  statute  requiring  all  railroads 
to  provide  equal  but  separate  accommodations  for  the  white  and  col- 
ored races  is  valid.'''  So  a  statute  forbidding  the  running  of  .freight 
trains  on  Sunday  has  been  upheld,*  but  statutes  which  interfere  with' 
the  right  of  an  express  company  to  transact  its  interstate  business  on 
Sunday  have  been  held  void.^  Congress  has  legislated  on  the  hours 
of  labor  of  railroad  employees  engaged  in  interstate  commerce,  and 
hence  state  regulations  in  regard  thereto,  as  applied  to  interstate 
commerce,  are  invalid.^**  The  same  is  true  as  to  state  regulations  as 
to  safety  appliances  on  cars  engaged  in  interstate  business.^^ 

There  has  been  some  conflict  in  so  far  as  the  power  of  a  state  to 
limit  the  speed  of  an  interstate  or  mail  train  or  to  compel  it  to  stop 
at  certain  places  or  stations,  but  the  later  decisions  of  the  Supreme 

3  A  state  miay  legislate  with  refer-  signals.  Nashville,  C.  &  St.  L.  E.  R. 
Mice  to  loca,l  needs  notwithstanding  it  v.  Alabama,  138  TJ.  S.  96,  32  Ii.  Ed. 
affects  interstate  commerce  when  the       352. 

matter  regulated  is  not  of  a  national  7  Lonisville,  N.  O.   &  T.  R.  Co.  v. 

character  and  does  not  admit  of  nor  Mississippi,  133  U.  S.  587,  33  L.  Bd. 

require  a  uniform  system   of  regula-  784. 

tion,  where  Congress  has  not  legislated  8  Hennington  v.  Georgia,  163  TJ.  S. 

in    regard    thereto.    Minnesota    Rate  299,  41  L.  Bd.  166. 

Cases,  230  U.  S.  362,  402,  57  L.  Ed.  9Dinsmore  v.  New  York  Board  of 

1511,  4i8  L.  R.  A.  (N,  S.)   1151,  Ann.  Police,  12  Abb.  N.  Cas.  (N.  T.)  436. 

Oas.  1916  A  18.  10  Erie   R.   Co.   v.   New   York,  233 

4  See  Smith  v.  Alabama,  124  TI.  S.  TJ.  S.  671,  58  L.  Ed.  1149,  52  L.  R.  A. 
465,  31  L.  Bd.  508.  (N.  S.)  266  with  note,  Ann  Oas.  1915 

B  New  York,  N.  H.  &  H.  R.  Co.  v.  D  13S  with  note. 

New  York,  165  U.  S.  628,  41  L.  Bd.  H  Spokane  &  I.  E.  R.  Co.  v.  Camp- 

853.  "bell,  241  IJ.  g.  497,  60  L.  Ed.  1125; 

6  Smith  V.  Alabama,  124  TJ.  S.  465,  Texas  &  P.  R.  Co.  v.  Eigsby,  241  XJ. 

31  L.  Ed.  508.  S.  33,  60  L.  Bd.  874,  aff'g  222  Fed. 

Same  rule  applies  to  examination  as  221. 
to  ability  to  distinguish  between  color 
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Court  of  the  United  States  limit  the  earlier  decisions  and  also  the 
power  of  the  state.  While  the  regulating  the  speed  of  interstate  trains 
within  or  near  municipalities  or  at  crossings  is  not  an  unlawful  in- 
terference with  interstate  commerce,  provided  it  is  reasonable  under 
the  circumstances,^^  and  the  same  is  true  as  to  state  requirements  as 
to  stopping  of  trains  at  stations,^'  yet  if  local  conditions  have  been 
adequately  met  by  accommodation  trains,  "the  obligation  of  the  rail- 
road is  performed,  and  the  stoppage  of  interstate  trains  becomes  an 
improper  and  illegal  interference  with  interstate  commerce. ' '  ^*  So 
a  statute  requiring  interstate  railroads  to  stop  all  passenger  trains  a 
reasonable  length  of  time  at  or  near  the  state  line  is  invalid  as  an 
interference  with  interstate  commerce.^*  And  in  a  late  case  the 
Supreme  Court  of  the  United  States  held  that  a  statute  of  Georgia 
which  required  railroad  companies  to  cheek  the  speed  of  trains  before 
public  road  crossings  so  that  trains  could  be  stopped  in  time  should 
any  person  or  thing  be  crossing  the  track,  was  invalid  as  interfering 
with  interstate  commerce.^*     So  a  statute  requiring  a  mail  train  to 


12  Southern  E.  Co.  v.  King,  217  U. 
S.  524,  54  L.  Ed.  868,  aff'g  160  Fed. 
332;  Seaboard  Air-Line  By.  v.  Blaek- 
well,  143  Ga.  237,  249,  Ann.  Gas.  1917 ' 
A  967,  84  S.  E.  472;  Peterson  v.  State, 
79  Neb.  132,  14  L.  R.  A.  (N.  S.)  292 
with  note,  126  Am.  St.  Rep.  651,  112 
N.  W.  306.  "See  Lusk  v.  Town  of 
Bora,  224  Fed.  650,  where  limit  of 
speed  held  unreasonable. 

Rule  als<)  aippUes  to  trains  devoted 
exclusively  or  in  part  to  carriage  of 
United  States  mail.  Liasater  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  177  Mo.  App. 
534,  160  S.  "W.  81S;  Peterson  v.  State, 
79  Neb.  132,  14  L.  B.  A.  (N.  S.)  292 
with  note,  126  Am.  St.  Rep.  651,  112 
N.  W.  306. 

XSLake  Shore  &  M.  S.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  43  L.  Ed.  702; 
St.  Louis  &  S.  F.  R.  Co.  v.  Langer,  29 
Okla.  691,  44  L.  E.  A.  (N.  S.)  47S 
with  note,  119  Pae.  126;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  State,  28  Okla.  476, 
114  Pac.  721;  Chicago,  B.  &  Q.  R.  Co. 
V.  Railroad  Commission  of  Wiseonsin, 
152  Wis.  654,  140  N.  W.  296. 

It  is  not  an  interference  with  inter- 
state commerce,  at  least  where  Con- 


gress has  not  passed  on  the  subject, 
for  a  state  to  require  railroad  com- 
panies within  the  state  to  stop  at  least 
three  passenger  trains  at  stations 
where  there  are  over  three  thousand 
inhabitants.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Ohio,  173  U.  S.  285,  43  L.  Ed. 
702,  Ohio  statute. 

14Chioago,  B.  &  Q.  E.  Co.  v.  Rail- 
road Commission  of  Wiseonsin,  237 
U.  S.  220,  226,  59  L.  Ed.  9'26. 

This  rule  was  established  in  Okla- 
homa in  1909  in  Missouri,  K.  &  T.  R. 
Co.  V.  Town  of  Norfolk,  25  Okla.  325, 
29  L.  R.  A.  (N.  S.)  159  with  note,  107 
Pac.  172. 

Statute  requiring  all  passenger 
trains  to  stop  at  a  place  of  only  about 
a  thousand  inhabitants  was  held  in- 
valid as  interfering  with  interstate 
commerce  in  so  far  as  it  was  appli- 
cable to  fast  interstate  night  trains, 
— the  local  traffic  being  otherwise  ade- 
quately provided  for.  Illinois  Cent. 
E.  Co.  V.  Com.,  154  Ky.  332,  157  S.  W. 
687. 

IB  State  V.  Diekdnson,  101  Kan.  660, 
168  Pac.  838. 

16  Seaboard    Air    Line    B.    Co.    v. 


7687 


§  4393]  Private  Coepokations  [Ch.  5 

turn  aside  from  its  direct  interstate  route  and  run  to  a  siation  ove 
three  miles  away  from  a  point  on  that  route,  and  hack  again  to  th 
same  point,  in  order  to  stop  at  such  station,  is  an  invalid  interf  erenc 
with  interstat,e  commerce.^'' 

Telegraph  companies,  where  they  send  messages  from  state  to  state 
are  engaged  in  interstate  commerce  and  therefore  may  be  regulatei 
by  the  federal  government,  so  far  as  the  interstate  business  is  cor 
eerned,^®  but  may  also  be  regulated,  by  the  state  so  far  as  domesti 
business  is  concerned.^*  State  statutes  regulating  telegraph  com 
panies  as  to  delivery  of  messages,  where  the  delivery  is  to  be  in  an 
other  state,  are  held  void  as  interfering  with  interstate  commerce,^ 
but  it  is  otherwise  as  to  deliveries  within  the  state,^^  or  where  th 
failure  or  omission  for  which  a  penalty  is  imposed  occurred  within  th 
state  as  where  a  failure  to  promptly  send  a  message  is  due  to  the  f aul 
of  the  receiving  office  in  the  state.^^  In  1910,  Congress  placed  tele 
graph  companies  under  the  direct  supervision  of  the  Interstat 
Commerce  Commission,  and  made  them  subject  to  the  same  rules 
regulations,  restrictions  and  penalties  that  are  imposed  upon  eommoi 
carriers ;  and  it  is  held  that  this  wholly  excludes  the  operation  of  stat 
laws  as  to  interstate  messages.^ 

State  statutes  or  constitutional  provisions  invalidating  contract 
which  limit  liability  of  common  carriers  for  loss  of  or  damage  ti 
freight,  or  making  notice  or  demand  a  condition  precedent  to  lia 
bility,  apply  only  to  intrastate  shipments  since  the  Carmack  Amend 
ment  to  the  Interstate  Commerce  Act  which  makes  full  provision  ii 

Blaekwell,   244  U.  S.  310,  61  L.  Ed.  Western  U.  Tel.  Co.,  171  Mo.  App.  331 

1160,  L.  E.  A.  1917  F  1184  with  note,  334,  157  S.  "W.  989. 

rev  'g  16  ffa.  App.  504,  85  S.  E.  686.  23  United  States.    Gardner  v.  West 

17  Illinois  Cent.   E.   Co.   v.   Illinois,  em  IT.  Tel.  Co.,  231  Fed.  405. 

163  XJ.  S.  142,  41  L.  Ed.  107.  Arkansas.     Western  IT.  TeL  Co.  \ 

18  Western  U.  Tel.  Co.  v.  Call  Pub.  Stewart,  120  Ark.  631,  179  S.  W.  81S 
Co.,  181  U.  S.  92,  45  L.  Ed.  765.  Mississippi.    Western  U.  Tel.  Co.  ■« 

19  Western  U.  Tel.  Co.  v.  Mississippi  Showers,  112  Miss.  411,  73  So.  276. 
Eailroad  Commission,  74  Miss.  80,  21  Oklahoma.    Western  IT.  Tel.  Co.  v 
So.  15.  Bank   of  Spencer,  53   Okla.  39«,  15i 

20  Western   V.   Tel.    Co.   v.   Brown,  Pae.  1175. 

234  IT.  S.  542,  58  L.  Ed.  1457;  Western  Texas.      Western    IT.    Tel.    Co.    -v 

XJ.  Tel.  Co.  V.  Pendleton,  122  IT.  S.  347,  Sehoonmaker,  —  Tex.   Civ.  App.  — 

30  L.  Ed.  1187;  Western  U.  Tel.  Co;  181  S.  W.  263.  But  see  Bailey  v.  West 

V.  Holder,   117  Ark.  210,  174  S.  W.  eru  IT.  Tel.  Co.,  —  Tex.  Civ.  App.  — 

552.  184  S.  W.  619,  171  S.  W.  839. 

21  Western  TT.  Tel.  Co.  v.  James,  Virginia.  Western  IT.  Tel.  Co.  t 
162  IT.  S.  650,  40  L.  Ed.  1105.  Boiling,  120  Va.  413,  Ann.  Cas.  1911 

22  Western  IT.  Tel.  Co.  v.  Cravo,  220  C  1036,  91  S.  E.  164. 
U.  S.  364,  55  L.  Ed.  4^8;   Adeox  v. 
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regard  thereto  so  far  as  interstate  shipments  are  concerned.** 

For  further  illustrations,  reference  should  be  made  to  treatises  on 
the  law  of  carriers,  telegraphs  and  telephones,  railroads,  and  the  like. 

§4394.  Ilmpairment  of  contract — In  general.  The  Federal  Con- 
stitution provides  that  no  state  shall  pass  any  law  impairing  the  ob- 
ligation of  contracts,  and  like  provisions  are  contained  in  many  of  the 
state  constitutions.  This,  however,  does  not  apply  to  acts  of  con- 
gress which  are  claimed  to  impair  contracts,  but  it  does  apply  to 
state  statutes,  municipal  ordinances  (generally),  and  orders^  of  a 
legislative  character  made  by  a  public  service  commission.^^  How- 
ever, a  regulation  enacted  as  a  proper  exercise  of  the  police  power 
is  not  subject  to  the  objection  that,  it  impairs  the  obligation  of  a 
contract.*®    And  of  course  a  mere  license  granted  by  the  state  or  a 


24  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Harold,  241  U.  S.  371,  378,  60  L.  Ed. 
1050. 

25  Orders  of  eommission,  see  Grand 
Trunk  Western  E.  Co.  v.  Indiana  Eail- 
road  Commission,  22.1  U.  S.  400y  55 
L.  Ed.  786;  Prentis  v.  Atlantic  Coast 
Line  E.  Co.,  ,211  U.  S.  210,  53  L.  Ed. 
150;  New  Orleans  Water  Works  Co. 
V.  Louisiana  Sugar  Refining  Co.,  125 
U.S.  18,  31  L.  Ed.  607. 

A  statutory  provision  that  all  water 
companies  must  furnish  free  water 
to  the  municipalities  in  which  they 
are  situated  does  not  constitute  a  con- 
itraet  to  which  the  municipalities  are 
parties,  and  hence  it  is  within  the 
power  of  the  state  to  relieve  the  water 
companies  of  the  obligation  and  per- 
mit them  to  furnish  water  at  reason- 
able cost.  Boise  Artesian  Hot  &  Cold 
Water  Co.  v.  Boise  City,  230  U.  S.  84, 
93,  57  L.  Ed.  1400. 

26Manigault  v.  Springs,  199  U.  S. 
473,  50  L.  Ed.  274;  Eaymond  Lumber 
Co.  V.  Baynond  Light  &  Water  Co., 
92  Wash.  330,  L.  E.  A.  1917  C  574, 
159  Pae.  133. 

A  municipality  has  no  power  to  con- 
tract away  any  of  the  police  powers 
delega/ted  to  it  by  the  legislature,  and 
hence  it  cannot  be  claimed  that  regu- 
lations of  public  utility  companies,  in 


the  exercise  of  the  police  power,  im- 
pair the  obligation  of  contracts.  Chi- 
cago V.  O'Oonnell,  27«  111.  591,  605, 
116  N.  E.  210. 

"The  doctrine  that  a  corporate 
charter  is  a  contract  which  the  Consti- 
tution of  the  United  States  protects 
against  impairment  by  subsequent 
state  legislation  is  ever  limited  in  the 
area  of  its  operation  by  the  equally 
well  settled  principle  that  a  legisla- 
ture can  neither  bargain  away  the 
police  power  nor  in  any  wise  withdraw 
from  its  successors  the  power  to  take 
a^ppropriaite  measures  to  guard  the 
safety,  health  and  morals  of  all  who 
may  be  within  their  jurisdiction." 
Per  Justice  Van  Devanter  in  Texas  & 
N.  O.  E.  Co.  V.  Miller,  2,21  U.  S.  408, 
414,  55  L.  Ed.  789. 

In  holding  that  a  provision  in  a 
charter  exempting  a  railroad  company 
from  liability  for  the  death  of  em- 
ployees, even  if  caused  by  its  own 
negligence,  does  not  amount  to  an  ir- 
Tevocable  contract  within  the  protec- 
tion of  the  Federal  Constitution,  the 
Supreme  Court  of  the  United  States 
said:  "The  subject  to  which  the  pro- 
vision in.  question  relates  is  the  civil 
liability  of  a  railroad  company  for 
the,  death  of  its  employees  resulting 
from  its  negligence.     That  is  a  mai- 
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municipality  is  not  a  contract  within  this  provision.*' 

Regulations  not  imposing  upon  corporations  additional  burdens  ( 
duties,  but  merely  changing  the  remedies  or  giving  additional  rem 
dies  against  the  corporation,  to  enforce  obligations  of  the  eorporatioi 
do  not  impair  the  obligation  of  contracts.*'  The  forms  of  administe 
ing  justice,  and  the  duties  and  powers  of  courts  as  an  incident  to  tl 
exercise  of  a  branch  of  the  sovereign  power,  must  always  be  subjei 
to  legislative  control,  and  the  legislature  cannot  divest  itself  of  pow( 
over  them  so  as  to  bind  subsequent  legislatures.**  It  follows  that 
statute  which  merely  changes  the  remedy  provided  by  a  general  la 
in  force  at  the  time  of  the  creation  or  organization  of  the  eorporatioi 
for  the  enforcement  of  rights  by  or  against  it,  or  against  its  stool 
holders,  without  taking  away  the  remedy  altogether,  or  so  reducing  : 
as  to  have  practically  the  same  effect,  is  not  objectionable  as  impaii 
ing  the  obligation  of  contracts.^" 

The  questions  relating  to  impairment  of  contracts  nearly  all  relal 
to  amendment  or  repeal  of  charters  and  hence  are  considered  in 
preceding  chapter,  so  far  as  connected  therewith.^^  , 

"Whether  a  regulation  of  rates  impairs  the  obligation  of  a  contrac 
is  considered  hereafter  in  this  chapter.^* 

§4395.  — Power  to  revoke  or  burden  franchises.  The  genera 
rule  is  that  where  a  franchise  is  granted  by  a  municipality,  and  th 
grantee  accepts  it  by  expending  money  in  reliance  thereon,  a  contrac 
is  created  which  cannot  be  impaired  by  subsequent  legislation  o 
ordinances,'*  subject  to  the  exception  that  such  a  franchise  does  no 

ter  of  public  concern,  and  not  of  mere  739,  aff 'g  156  Wis.  352,  146  N.  W.  491 

private  right.     It  is  closely  connected  27  Seaboard    Air    Line    E.    Co.    i 

with  the  safety  of  the  employees  and  Ealeigh,  242  TJ.  S.  15,  61  L.  Ed.  12; 

undoubtedly  belongs  to  that  class  of  aff 'g  219  Fed.  573,  where  railroad  com 

subjects    over   which   the    legislature  pany   was   given   "permission  to  0( 

possesses  a  regulatory  but  not  a  con-  cupy"  a  sidewalk  with  a  spur  track, 

tracting  power.  Manifestly,  therefore,  28  Henley  v.  Myers,  215  U.  S.  37! 

the  charter  contract  did  not  embrace  54  L.  Ed.  240;  Louisville  &  N.  E.  C( 

that  provision  and  the  contract  clause  v.   Williams,   103  Ky.   375,  45  S.  'W 

of  the  Constitution  did  not  prevent  its  229;  MacDonald  v.  New  York,  N.  B 

repeal."     Texas   &   N".   0.  R.   Co.  v.  &  H.  R.  Co.,  23  E.  L  558,  51  Atl.  57! 

Miller,  221  U.  S.  408,  415,  55  L.  Ed.  29  Bank  of   Columbia   v.   Okely, 

789.  Wheat.  (U.  S.)  235,  4  L.  Ed.  559. 

An  ordinance  requiring  a  street  rail-  30  See  Cairo  &  F.  E.  Co.  v.  Hechi 

road  company  to  pave  the  space  be-  95  U.  8.  168,  24  L.  Ed.  423. 

tween  its  tracks  and  one  foot  on  each  81  Chap.  57,  supra, 

side  has  been  held  not  to  impair  any  32  See  §§4488-4497,  infra, 

contract.     Southern  Wisconsin  E;  Oo.  33  §  1178,    supra,    and   see  notes  ii 

v.  Madison,  240  U.  S.  457,  60  L.  Ed.  Ann.  Oas.  1915  A  899,  and  3  Ann.  Cas 
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preclude  a  subsequent  exercise  of  the  police  power,^*  and  that  where 
the  ordinance  granting  the  franchise,  or  a  statute  or  constitutional 
provision,  reserves  the  right  to  repeal  or  amend,  then  a  repeal  does 
not  impair  contract  obligations.**  There  must,  however,  be  an  ac- 
ceptance of  the  franchise,  in  order  to  constitute  a  contract.*^    A  con- 


88.  See  also  4  McQuillin,  Municipal 
Corporations,  §§1661,  1672;  6  Ruling 
CaTse  Law  340;  19  Ruling  Case  Law 
1154-1159. 

A  franchise  to  use  streets  of  a  mu- 
nicipality is  a  contract  which  cannot 
ordinarily  be  impaired  by  subsequent 
legislation.  Iowa  Tel.  Co.  v.  Keokuk, 
226  Fed.  82;  State  v.  Iowa  Tel.  Cb., 
175  Iowa  607,  Ann.  Cas.  1917  E  539, 
154  N.  W.  678. 

A  municipality  cannot  impair  con- 
tract obligations  in  a  street  franchise 
granted  by  it,  by  later  ordinances. 
Enid  City  R.  Co.  v.  Enid,  43  Okla.  77«, 
144  Pac.  617,  cost  of  paving  streets. 

Rule  applied  to  right  of  gas  and 
water  companies  to  extend  their 
mains.  Russell  v.  Sebastian,  233  TJ. 
S.  195,  58  L.  Ed.  912,  Ann.  Oas.  1914 
C  1282,  rev'g  163  Oal.  668,  Ann.  Cas. 
1914  A  152,  136  Pac.  875. 

34Puget  Sound  Traction,  Light  & 
Power  Co.  v.  Keyuolds,  244  U.  S.  574, 
61  L.  Ed.  1325;  Grand  Trunk  "Western 
E.  Co.  V.  South  Bend,  227  U.  S.  544, 
57  L.  Ed.  633,  44  L.  R.  A.  (N.  S.)  405, 
rev'g  174  Ind.  203,  36  L.  R.  A.  (N. 
S.)  850,  91  N.  B.  809,  89  N.  E.  885. 

Thus,  where  the  right  to  use  streets 
to  place  electric  light  poles  and  wires 
has  been  granted,  an  ordinance  which 
Requires  the  wires  to  be  placed  under- 
ground, where  not  unreasonable,  is  not 
an  impairment  of  "the  contract.  Por- 
ter V.  Municipal  G-as  Co.,  City  of  Al- 
bany, 169  N.  T.  App.  Div.  750,  155 
N.  Y.  Supp.  633. 

In  the  exercise  of  police  power, 
without  impairing  the  obligation  of 
the  contract  created  by  a  franchise 
to  a  street  railway  company  to  use 
city  streets,  the  city  may  legislate  ' '  as 
to  crossings,  grades,  character  of  rails. 


rate  of  speed,  giving  of  signals  and 
the  details  of  operating  track  and 
train,  regulating  the  use  of  the  fran- 
chise, and  preserving  the  concurrent 
rights  of  the  public  and  the  company. 
And  as  in  the  viaduct  cases,  it  might 
require  these  tracks  to  be  lowered  or 
elevated  (Chicago,  B.  &  Q.  R.  Co.  v. 
Nebraska,  170  V.  S.  57,  42  L.  Ed.  948), 
or,  the  franchise,  and  not  the  particu- 
lar location,  being  the  essence  of  the 
contract,  the  city,  under  the  power  to 
regulate,  might  compel  the  company 
to  remove  the  tracks  from  the  center 
to  the  side,  or  from  the  side  to  the 
center  of  the  street."  Grand  Trunk 
Western  R.  Co''  v.  South  Bend,  227 
TJ.  S.  544,  553,  57  L.  Ed.  633,  holding, 
however,  thait  city  which  had  granted 
a  franchise  to  maintain  and  operate 
a  double  track  railway  could  not  abro- 
gate it  as  to  one  of  the  tracks,  either 
as  to  all  or  a  part  of  the  distance  for 
which  it  was  granted,  without  impait- 
ing  the. obligation  of  a  contract. 

S6See  State  v.  West  End  Light  & 
Power  Co.,  246  Mo.  663,  152  S.  W.  76. 
But  see  §  1179,  supra. 

But  a  provision  in  a  franchise  ordi- 
nance that  "this  ordinance  may  be 
altered  or  amended  as  the  necessities 
of  the  city  may  demand"  is  held  to 
be  "no  more  than  a  reservation  of  the 
police  control  of  the  streets,  and  of 
the  mode  and  manner  of  placing  and 
maintaining  the  poles  and  wires,  inci- 
dent to  the  unabridgeable  police  power 
of  the  city.  *  *  *  It  does  not  re- 
serve any  right  to  revoke  or  repeal 
the  ordinance,  or  to  affect  the  rights 
thereby  granted."  Owensboro  v. 
Cumberland  Telephone  &  Telegraph 
Co.,  230  U.  S.  58,  72,  57  L.  Ed.  1389. 

86  New  York  Elee.  Lines  Co.  v,  Em- 
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stitutional  provision  that  "no  law  making  any  irrevocable  grant  of 
special  privileges  or  immmiities  shall  be  passed"  relates  only  to  ex- 
clusive privileges,  and  does  not  authorize  the  revocation  of  a  fran- 
chise.'''' If  the  constitution  of  a  state  expressly  provides  that  every 
franchise  "shall  forever  remain  subject  to  revocation,  alteration  or 
amendment,"  it  would  seem  that  a  city  may  repeal  a  street  franchise 
without  impairing  the  obligation  of  any  contract;  but  in  Alabama  it 
is  stated  that  this  provision  applies  only  to  exclusive  privileges  in 
the  nature  of  a  monopoly.'® 

This  question  is  further  considered  in  connection  with  the  law  as 
to  the  right  to  change  rates  as  impairing  the  obligation  of  a  con- 
tract.'® 

§  4396.  —  Power  to  revoke  exclusive  franchise.  The  grant  of  an 
exclusive  franchise  cannot,  according  to  the  general  rule,  be  revoked 
■without  impairing  the  obligation  of  a  contract,*'*  and  this  precludes 
the  granting  of  a  like  franchise  to  another  company.*^  But  if  the 
franchise  is  not  by  its  terms  exclusive,  a  similar  franchise  may  be 
granted  to  another  company,*^  and  it  is  well  settled  that  a  franchise 
will  not  be  considered  exclusive  unless  it  clearly  appears  that  such 
was  the  intention  in  making  the  grant.**  If  an  exclusive  franchise 
is  granted  by  a  municipality,  it  cannot  itself  erect  and  operate  a 
competing  plant.** 

^  §  4397.  Due  process  of  law— In  general.  The  Fifth  Amendment 
to  the  Federal  Constitution  provides  that  no  "person"  shall  be  de- 
prived of  property  "without  due  process  of  law."    This  amendment 

pire  City  Subway  Co.,  235  IT.  S.  179,  40  New  Orleans  Gas  Co.  v.  Louisiana 

59  L.  Ed.  184,  Ann.  Cas.  1915  A  906;  Light   Co.,  115  U.  S.   650,  29  L.  Ed. 

Grand  Trunk  Wfestern  B.  Co.  v.  Soutk  516. 

Bend,  227  U.  S.  544,  27  L.  Ed.  633,  44.  «  City  By.   Co.  v.   Citizens'  St.  B. 

L.  B.  A.   (N.  S.)   405,  rev'g  174  Ind.  'Co.,  166   U.   S.   557,   41  L.  Ed.  1114; 

203,  36  L.  E.  A.  (N.  S.)  850,  91  N.  E.  St.   Tammany   Water   Works  v.  New 

809,  89  N.  E.  885;   SnoufEer  v.  Cedar  Orleans  Water  Works,  120  U.  S.  64, 

Eapids  &  M.  C.  By.  Co.,  118  Iowa  287,.  30     L.    Ed.     563.       See    generally    4 

92    N.    W.    79;    Jefferson    County    v.  McQuiUin,      Municipal     Corporations, 

Louisville   &  I.  B.  Co.,  155  Ky.  810,  §  1636. 

160  S.  W.  502.  42  Charles  Eiver  Bridge  v.  Warren 

37  Old  Colony  TruBt  Co.  v.  Omaha,  Bridge,  11  Pet.  (TJ.  S.)  420,  9  L.  Ed. 
230  IT.  S.  100,  57  L.  Ed.  1410.  773,  938. 

38  New  Decatur  v.  American  Tele-  43  See  4  McQuillin,  Municipal  Oor- 
phone  &  Telegraph  Co.,  176  Ala.  492,  porations,  §  1635. 

Ann.  Caa.  1915  A  875,  58  So.  613,  44  See  4  McQuillin,  Municipal  Cor- 

se See  §  4488  et  seq.,  infra.  porations,  §  1786, 
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is  a  restriction  not  on  the  states  but  merely  on  the  federal  govern- 
ment. The  Fourteenth  Amendment  to  the  Federal  Constitution  pro- 
vides that  no  state  shall  deprive  any  "person"  of  property  without 
due  process  of  law.  A  corporation  is  a  "person"  within  these  pro- 
visions.** So  state  constitutions  almost  invariably  contain  like  pro- 
visions. "What  constitutes  "due  process  of  law"  is  not  defined  by 
either  the  federal  or  state  constitutions,  nor  even  by  the  courts  them- 
selves, which  are  disposed  to  ascertain  the  intent  and  application  of 
the  term  by  the  gradual  process  of  judicial  inclusion  and  exclusion 
as  the  eases  presented  for  decision  require,  together  with  the  reason- 
ing on  which  such  decisions  are  founded.*®  However,  one  great 
purpose  of  these  provisions,  if  not  the  main  purpose,  is  to  prevent  con- 
fiscation of  property  by  legislative  or  other  enactments  without  a  trial 
in  the  ordinary  mode  of  judicial  procedure.*''  But  it  is  well  settled 
that  these  provisions  are  not  intended  to  limit  the  proper  exercise  of 
the  police  power.** 

§4398.  — Unreasonable  regulations.  It  is  elementary  that  an 
exercise  of  the  police  power,  in  relation  to  corporations,  in  order  ta 
be  valid,  must  be  reasonable.*"  When  it  is  said  that  police  regulations 
must  be  reasonable  and  that  they  are  invalid  if  unreasonable,  it  is 
merely  another  way  of  saying  that  police  regulations  which  amount  to. 
a  taking  of  private  property  without  compensation  and  without  due 
process  of  law  are  invalid,  since  any  regulation,  whether  imposed  by 
statute,  ordinance,  or  executive  order,  is  void  because  a  taking  of 
property  without  due  process  of  law,  if  it  is  unreasonable.^**    Further- 

45  See  §54,  supra,  49  United  States.    ■Western  IT.   Tel. 

46  Holdeu  V.  Hardy,  169  V.  d.  366,      Co.  v.  Riehmo-nd,  178  Fed.  310. 

42  L.  Ed.  780.  lUinois.     Murphy  v.  Chioago,  E.  I. 

47  Davis  V.  State,  68  Ala.  58,  44  Am.  &  P.  R.  Co.,  247  111.  614,  93  N.  •  E. 
Rep.  128.  381;    Chicago   v.  Pittsburg,   C,   C.    & 

"The  railroad  embankment  is  the  St.  L.  R.  Co.,  244111.  220,  135  Am.  St. 

property  of  the  railroad  company,  and  Rep.    316,   91    N.  E.   422;    Derges   v. 

to  cut  it  in  two  for  the  proposed  artifi-  Chicago,  B.  &  Q.  R.  Ca,  148  HI.  App. 

eial  channel  is  not  regulating  its  use  639. 

but  is  an  appropriation  of  the  prop-  Mlcliigaii.     Michigan  State  Tel.  Co. 

erty  for  public  use,  and  the  constitu-  v.  Michigan  Railroad  Commission,  193 

tional   limitation   protects  the   owner  Mich.  515,  161  N.  W.  240. 

against  such  taking  without  compen-  Montana.    Public   Service    Commis- 

aation."    East  Side  Levee  &  Sanitary'  sion  v.  Helena,  59  Mont.  527,  159  Pac. 

Dist.  V.  Mobile  &  O.  E.  Co.,  279  111.  24. 

319,  323,  116  N.  E.  727.  Washington.     Tacoma    v.    Boutelle, 

48  Chicago    &    A.    R.    Co.    v.   ,Tran-  61  Wash.  434,  112  Pac.  661. 

barger,  238  TJ.  S.  67,  i59  L.  Ed.  1204.  60  Louisville  &  N.  R.  O".  y.  Railroad 
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more,  even  if  a  franchise  is  granted  so  as  to  be  expressly  subject  t 
all  ordinances  thereafter  passed  to  regulate  railroads  in  the  city,  i 
means  only  reasonable  and  legal  ordinances  for  such  purpose.^^  Hoiiv 
ever,  the  mere  fact  that  a  regulation  of  a  corporation  by  the  govern 
ment  imposes  a  burden  or  expense  upon  it,  or  subjects  it  to  loss  a 
inconvenience  does  not  make  it  void  as  a  taking  of  property  withou 
due  process  of  law,*^  although  it  is  a  well  settled  rule  that  if  thi 
power  of  regulation  is  exercised  in  such  an  arbitrary  or  unreasonabL 
manner  as  to  prevent  the  company  from  obtaining  a  fair  return  upoi 
the  property  invested  in  the  public  service,  it  passes  beyond  lawfu 
bounds  and  such  action  is  void,  because  repugnant  to  the  due  procesi 
of  law  provision  of  the  Fourteenth  Amendment  to  the  Constitutioi 
of  the  United  States.**  Of  course,  the  fact  that  a  regulation  maj 
occasion  an  incidental  pecuniary  loss  "is  an  important  criterion  to  b( 
taken  into  view  in  determining  the  reasonableness"  of  the  regula 
tion,*^  but,  at  least  so  far  as  the  furnishing  of  facilities  is  concerned 
there  is  a  difference  between  facilities  according  to  whether  they  arf 
such  as  are  included  within  the  absolute  duties  of  the  corporation 
since  if  they  are  not  within  the  scope  of  the  absolute  duties  the  questioi 
of  expense  is  of  more  controlling  importance.''*  So,  as  said  by  Justice 
Person  in  a  late  Michigan  case,  "in  one  sense  there  may  be,  and  ofter 
is,  a  taking  of  property  through  the  legitimate  exercise  of  the  powei 
of  regulation  and  as  necessarily  incident  thereto.  In  such  case  th« 
company  whose  business  is  subjected  to  the  regulation  is  not  deprived 
of  the  title  to  or  possession  of  its  property,  but  it  may  be  required  to 
forego  profits  which  it  might  otherwise  receive ;  to  apply  its  property, 

Commission,   191  Fed.  757;   Missouri,  The  fact  Ixhat  an  order  of  the  com' 

K.  &  T.  B.  Co.  of  Texas  v.  State,  100  mission   may   entail   some    additional 

Tex.  420,  100  S.  ]W.  766.  expense  upon  the   company  and  per- 

61  Chicago,  E.  I.  &  P.  E. '  Co.  v.  haps  may  not  materially  increase  its 
Joliet,  79  111.  25.  revenue    does    not    necessarily   show 

62  Chesapeake  &  O.  E.  Co.  v.  Public  that  the  order  is  unreasonable.  Brog- 
Service  Commission,  242  IT.  S.  603,  ger  v.  Chicago,  St.  P.,  M.  &  0.  R.  Co., 
61  L.  Ed.  520;  Southern  Wisconsin  137  Minn.  338,  164  N.  W.  868,  163  N. 
E.  Co.  V.  Madison,  240  U.  S.  457,  60  W,  662. 

L.  Ed.  739;   Missouri  Pao.  E.  Co.  v.  83  Mississippi   Eailroad  Commission 

Omaha,  235  U.  S.  121,  59  L.  Ed.  157;  v.  Mobile  &  O.  E.  Co.,  244  U,  S,  388, 

State  V.  Florida  East  Coast  E.  Co.,  57  391,  61  L.  Ed.  1216. 

Fla.  522,  49  So.  43,  64  Atlantic    Coaat   Line   E.   Oo.  v. 

Eegulationa   which    are    reasonable  North  Carolina  Corporation  Commis- 

and  fair  are  not  objectionable  merely  sion,  206  U.  S.  1,  27,  51  L.  Ed.  933, 

because  of  the  expense  imposed  upon  11  Ann.  Cas.  398. 

the    piublic    utility.     Erie    E.    Co.    v.  66  Washington  v.  Pairchild,  224  TJ. 

Board   of  Public   Utility  Com'rB,   89  S.  510,  529,  56  L.  Ed.  863. 
N.  J.  L.  57,'  98  AtL  13. 
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within  the  dedicated  use,  to  some  purpose  contrary  to  its  -wishes ; 
to  expend  its  money  as  it  would  not  otherwise  expend  it ;  to  perform 
service  it  would  not  perform  except  for  the  regulation;  and  to  sub- 
mit to  losses  which  it  would  prefer  to  avoid,  *  *  *  Inasmuch  as 
the  regulation  of  public  utilities  by  the  state  is  thus,  and  necessarily, 
'an  interference  to  some  extent  with  private  property,  it  can  be  justi- 
fied only  by  the  demands  of  public  convenience  and  necessity;  and 
the  regulation  must  be  reasonable,  having  in  view  the  public  interest 
to  be  subserved  and  the  extent  of  the  burden  imposed."  ^ 

Illustrations  of  regulations  upheld  as  reasonable  and  of  those  held 
invalid  because  unreasonable  are  noted  in  subsequent  sections  of  this 
chapter.'*'' 

§  4399.  —  Impairment  of  frandiise.  Property  rights  acquired  by 
franchises  cannot  b'e  impaired,  unless  the  power  to  do  so  has  been 
reserved,  without  violating  the  due  process  of  law  provision.  For 
instance,  an  ordinance  withdrawing  the  right  to  use  streets  which 
had  been  granted  by  a  franchise,*  or  one  requiring  a  street  car  com- 
pany to  accept  transfers  issued  by  other  companies,  it  has  been  held 
in  one  case,*^  violates  such-provisions.  However,  these  provisions  do 
not  preclude  a  proper  exercise  of  the  police  power  in  relation  to  the 
use  of  the  franchise,  as  is  illustrated  by  particular  regulations  here- 
inafter noted  as  having  been  held  valid.®"  But  the  government  ean- 
not,  under  the  pretense  of  regulation  as  an  exercise  of  its  police 
power,  deprive  the  grantee  of  a  franchise  of  its  property  or  of  any  of 
its  essential  rights  and  privileges  acquired  under  the  franchise.®^ 

86  Michigan  State  Tel.  Co.  v.  MieM-  the  city  authorities  cannot  arbitrarily 

gan  Eailroad  Commission,  193  Mieh.  impose,    by    subsequent     regulations, 

515,  161  N.  W.  240.  withoiit  necessity,  or  the  demands  of 

WSee  §§  4394-4416,  infra.  public  convenience,  additional  burdens 

68  Ashland  Elee.  Power  &  Light  Co.  upon  the  company  which  are  clearly 

v.  Ashland,  217  Fed.  158;  Kibbie  Tel.  beyond  the  reasonable  exercise  of  the 

Oo.  V.  Landphere,  151  Mich.  809,  16  police    power."      Northwestern    Tel. 

L.  E.  A.  (N.  S.)   689,  115  N.  W.  244.  Exch.    Co.    v.   Minneapolis,   81   Minn. 

59  Chicago  City  Ey.  Oo.  v.  Chicago,  140,  53   L.  E. 'A. '175,  86  N.  W.  69, 

142  Fed.  844.     Compare  §  4468,  infra.  83  N.  W.  527. 

60 See  §§4417-4463,  infra.  If  the  right  to  use  the  streets  of  a 

61  Chicago  V.  Chicago   &  O.  P.  El,  municipality  dsi  granted  to   a  public 

E.  Co.,  350  111.  48^,  95  N.  E.  456;  In-  service    company   by    the   legislature 

dianapolis  v.   Consumers '   Gas   Trust  and  the  power  is  delegated  to  the  mu- 

Co.,  140  Ind.  107,  49  Am.  St.  Eep.  183,  nicipality    merely   "to    regulate    the 

27  L.  E.  A.  514,  39  N.  E.  433.  setting     and     stringing     of    *     *     * 

"When   an   ordinance   hias   invited  poles  and  wires,"  the  power  of  the 

investments    and    expenditures    made  municipality  is  simply  a  police  power 

in  good  faith  and  in  reliance  upon  it,  to  be  exercised  for  the  protection  of 
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§  4400.  —  Penalties,  and  forfeitures.  Penalties  may  be  imposed  by 
the  legislature  to  enforce  police  regulations,  without  violating  the 
due  process  of  law  provision,  provided  the  amount  of  the  penalty 
is  fixed,  or  some  definite  standard  is  laid  down  for  fixing  the  amount, 
or  the  amount  is  to  be  determined  in  a  judicial  proceeding  instituted, 
against  the  offender,  and  provided  further  that  the  penalty  is  not  so 
extreme  as  probably  to  prevent  resort  to  the  courts  to  determine  the 
validity  of  the  enactment  imposing  the  penalty,®^  and  that  the  penalty 
is  not  so  out  of  proportion  to  the  possible  actual  damage  as  to  be 
unreasonable.®^ 

§  4401.  —  Requiring'  performance  of  services  without  compensa- 
tion. It  has  been  held  that  a  railroad  company  cannot  be  required 
to  furnish  free  return  transportation  to  a  shipper  to  the  place  from 
which  the  shipment  was  made.®*  So  a  provision  of  a  state  constitu- 
tion that  a  carrier  must  deliver  its  cars  to  connecting  carriers,  with- 
out providing  adequate  protection  for  their  return  or  compensation 
for  their  use,  has  been  held  a  taking  of  property  without  due  process 
of  law.®*    And  a  municipality,  as  a  regulation  of  an  electric  light 


the  citizens,  and  the  municipality  can- 
not Tise  that  power  for  the  purpose  of 
forcing  a  contract  with  the  company 
for  benefits  to  itself  or  to  the  citizens, 
nor  can  it  make  any  contract  with  the 
company  except  one  which  may  be 
altered  by  a  subsequent  municipal 
council  if  necessary  for  the  protection 
ot  the  citizens.  Wright  v.  Glen  Tel. 
Oo.,  112  N.  T.  App.  Div.  745,  99  N. 
Y.  Supp.  85,  aff'g  48  N".  T.  Misc.  192, 
95  N.  Y.  Supp.  101. 

"When  a  city  as  part  of  its  eon- 
tract  with  a  company  furnishing 
■water  to  its  citizens  agrees  to  and 
does  furnish  the  water  so  used,  and 
that  water  becomes  impure,  not  be- 
cause of  any  acts  of  omission  or  com- 
mission on  the  part  of  the  water  com- 
pany, but  because  of  bacteria,  in  the 
source  of  the  water  supply,  it  cannot, 
in  the  absence  of  a  contract  to  that 
effect,  impose  upon  the  water  com- 
pany the  duty  of  constructing  a 
filteration  plant  for  the  purpose  of 
purifying  such  water.  Under  such  cir- 
cumstances the  question  is  not  one  for 


the  courts,  as  herein  presented,  but 
for  efforts  on  the  part  of  public- 
spirited  citizens  of  the  city  and  the 
water  company  to  reach  a  just  and 
equitable  agreement  in  the  matter." 
Georgetown  v.  Georgetown .  Water, 
Gas,  Electric  &  Power  Co.,  134  Ky. 
608,  24  1,.  B.  A.  (N.  S.)  303, 121  S.  W. 
428. 

62Wadley  Southern  B.  Co.  v.  Geor- 
gia, 235  XT.  S.  651,  59  Lr.  Ed.  405;  Mis- 
souri Pac.  R.  Co.  V.  Tucker,  230  IT. 
a  340,  57  L.  Ed.  1507,  rev'g  82  Kan. 
222,  108  Pac.  89. 

63  Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Danaher,  238  U.  S.  4S'^, 
59  L.  Ed.  1419,  L.  R.  A.  1916  A  1208; 
Missouri  Pae.  R.  Co.  v.  Tucker,  230 
IT.  S.  340,  57  L.  Ed.  1507. 

S4  Railway  Co.  v.  Campbell,  61  Kan. 
439,  48  L.  R.  A.  251,  59  Pac.  1051, 
McCuUy  V.  Chicago,  B.  &  Q.  B.  Coi, 
212  Mo.  1,  110  S.  W.  711. 

66  Louisville  &  N.'  R.  Co.  v.  Central 
Stock  Yards  Co.,  212  U.  S.  132,  53  L. 
Ed.  441. 
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company,  cannot  require  it  to  furnish  free  of  charge  incandescent 
lamps  in  place  of  those  burned  out,  notwithstanding  the  company  had 
been  in  the  practice  of  so  doing  before  the  passage  of  the  ordinance.^ 
So  an  ordinance  fixing  water  rates  cannot,  as  a  mere  exercise  of  the 
police  power,  require  the  company  to  supply  water  free  to  charitable, 
religious  and  educational  institutions.®''  On  the  other  hand,  it  is  held 
that  an  express  company  may  be  required  to  deliver  express  matter 
at  the  residence  or  place  of  business  of  the  consignee.'* 

§4402.  — Notice  to  corporation  as  essential  to  due  process.    A 

statute  authorizing  a  commission  to  regulate  a  corporation  without 
notice  or  hearing  is  unconstitutional,*^  but  the  mere  fact  that  the 
statute  makes  no  reference  thereto  does  not  deprive  the  company  of 
property  without  due  process  of  law.'**  Of  course,  if  an  order  of  a 
commission  is  made  after  notice  and  a  full  hearing,  no  question  can 
arise  as  to  whether  a  statute  not  requiring  notice  is  constitutional.''^ 

§  4403.  Denial  of  equal  protection  of  the  laws — In  general.    The 

Federal  Constitution  provides  that  no  state  shall  deny  "to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws. ' '  ''^  The  pur- 
pose of  this  constitutional  limitation  was  to  prevent  any  person,  or 
class  of  persons,  from  being  singled  out  as  a  special  object  for  ar- 
bitrary and  unjust  discrimination  and  hostile  legislation.'''  In  de- 
termining whether  the  limitation  has  been  overstepped,  the  following 
fundamental  rules  must  always  be  kept  in  mind:  (1)  No  essentially 
unjust  or  merely  arbitrary  discriminations  of  a  substantial  nature 
shall  be  made  between  persons  (the  term  being  used  in  its  broad  sense 
as  also  including  corporations)  who  are  in  reality  similarly  situated 
or  conditioned  with  reference  to  the  regulation  and  its  practical  con- 
sequences; ''*  (2)  legislation  which,  in  carrying  out  a  public  purpose, 
is  limited  in  its  application,  does  not  violate  the  provision  if,  within 

66  Ex. parte  Goodrieh,  160  Oal.  410,  St.  P.  E.  Co.  v.  Minnesota,  134  V.  S. 
Ann.  Cas.  1»13  A  56,  117  Pae.  451.  418,  457,  33  L.  Ed.  970. 

67  Chicago  V.  Rogers  Park  Water  71  Vandalia  E.  Co.  v.  Public  Service 
Co.,  214  111.  212,  73  N.  E.  375,  afE'g  Commission  of  Indiana,  242  TJ.  S.  255, 
116  111.  App.  200.  260,  60  L.,  Ed.   276. 

68 United  States  Exp.  Co.  v.  State,  72 That  corporation  is  a  "person" 

164  Ind.  19'6,  212,  73  N".  E.  101.  -within  this  provision,  see  §  55,  supra. 

69  Eailroad  Commisaioneis  v.  Oo-  73  Pembina  Consol.  Silver  Mining 
■  lumbia,  N.  &  L.  E.  Co.,  82  S.  C.  418i,  &  Milling  Co.  v.  Pennsylvania,  125  U. 

64  S.  E.  240.    See  also  §  4552,  infra.  S.  181,  188,  31  L.  Ed.'650. 

70  Eailroad  Commissioners  v.  Oo-  74  Toyota  v.  Hawaii,  226  TJ.  S.  184, 
lumbia,  N.  &  L.  E.  Co.,  82  S.  C.  418,      57  L.  Ed.  180. 

64  S.  E.  240.    But  see  Chieago,  M.  & 
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the  sphere  of  its  operation,  it  affects  alike  all  persons  similarly  sit- 
uated;''* (3)  legislative  classification  is  not  reviewable  unless  it  is 
palpably  arbitrary;''®  (4)  where  there  is  a  reasonable  and  practical 
ground  of  classification  for  legislative  regulations,  the  classification 
should  be  sustained,  even  though  some  other  classification  or  the  ab- 
sence of  specific  classifications  would  appear  to  some  minds  to  be  more 
in  accord  with  the  general  welfare.''''  As  said  by  Justice  White,  in 
the  Supreme  Court  of  the  United  States,  this  clause  "is  not  offended 
against  because  as  the  result  of  the  exercise  of  the  power  to  classify 
some  inequality  may  be  occasioned,"  and  "as  the  power  to  classify 
is  not  taken  away  *  *  *  a  wide  scope  of  legislative  discretion 
may  be  exercised  in  classifying  without  conflicting  with  the  constitu- 
tional provision;. ' '  ''* 

The  practical  questions  relating  to  corporations  and  arising  in  con- 
nection with  this  constitutional  limitation  are  three,  viz:  (1)  Can 
corporations  be  singled  out  and  regulations  be  made  applicable  to 
them  which  are  not  made  applicable  to  individuals,  firms,  and  unin- 
corporated associations?  (2)  Can  a  particular  class  of  corporations, 
such  as  railroad  or  telegraph  or  mining  or  other  distinctive  class,  be 
singled  out  and  regulations  be  made  applicable  to  them  which  are 
not  made  applicable  to  other  classes  of  corporations?  (3)  Can  par- 
ticular corporations  of  the  same  class  be  singled  out  and  regulations 
be  made  applicable  to  them  which  are  not  made  applicable  to  other 
like  corporations?  All  these  questions  are  answered  in  the  affirma- 
tive, subject  to  this  important  qualification,  i.  e.,  there  must  be  a 
reasonable  basis  for  the  discrimination  or  classification.  However, 
it  is  beyond  the  scope  of  this  work  to  go  into  details  as  to  this  con- 
stitutional limitation  even  as  applied  to  corporations,  since  most  of 
the  decisions  relating  thereto  involve  a  corporation  and  to  do  so  would 
mean  the  writing  of  a  book  on  this  phase  of  constitutional  law. 

Regulations  of  rates  as  a  denial  of  the  equal  protection  of  the  laws 
is  considered  in  a  subsequent  subdivision.™ 

75  Central  Lumber  Co.  v.  South  .Da-  Heath  &  Milligan  Mfg.  Co.  v.  Worst, 
kota,  226  V.  S.  157,  57  L.  Ed.  164;  207  U.  S.  338,  52  L.  Ed.  236;  Davis  v. 
Barbier  v.  Connolly,  113  V.  S.  27,  28  Florida  Power  Co.,  64  Ma.  246,  5  N. 
L.  Ed.  923.  C.  C.  A.  926,  Ann.  Cas.  1914  B  966, 

76  Mutual  Loan  Co.  v.  Martell,  222  60  So.  759. 

U.  S.  225,  56  L.  Ed.  175,  Ann.  Caa.  78  Louisville  &  N.  R.  Co.  v.  Melton, 

1913  B  529.  218  U.  S.  36,  S4  L.  Bd.  921,  47  L.  E. 

77 See   Red  "C"   Oil   Mfg.   Oo.   v.  A.  (N.  S.)  84. 

Board  of  Agriculture  of  North  Caro-  79  See  §  4487,  infra, 
lina,   2221  V.  S.   380,   56  L.   Bd.   240; 
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§4404.  — Regulations  lapplicable  only  to  corporations.  Regula- 
iions  applicable  only  to  corporations,  and  excluding  individuals, 
jiolate  the  equal  protection  clause  where  there  is  no  basis  for  the  dis- 
crimination.**' The  question  then  is  whether  there  actually  is  any 
Reasonable  basis  for  discrimination,  and  in  answering  this  some  of 
the  courts  have  gone  far  to  find  a  basis  for  discrimination  so  as  to 
uphold  the  regulation,  while  other  courts  have  strictly  applied  the 
Constitutional  limitation.  In  a  proper  case,  it  is  settled  that  a  regu- 
lation may  apply  only  to  corporations  without  being  a  denial  of  the 
equal  protection  of  the  laws.'*  In  regard  to  this  matter,  the  govern- 
ing rule  is  well  stated  by  Justice  Pitney  in  a  late  federal  decision  as 
follows:  "Of  course,  corporations  may  not  arbitrarily  be  selected 
in  order  to  be  subjected  to  a  burden  to  which  individuals  would  as 
appropriately  be  subject.  Classification  must  be  reasonable;  that  is 
to  say,  it  must  be  based  upon  some  real  and  substantial  distinction 
having  a  just  relation  to  the  legislative  object  in  view.  But  here, 
as  in  other  questions  of  alleged  conflict  with  constitutional  require- 
ments, every  reasonable  intendment  is  in  favor  of  the  validity  of 
the  legislation  under  attack.  Corporations,  unlike  individuals  de- 
rive their  very  right  to  exist  froiii  the  laws  of  the  State;  they  have 
perpetual  succession;  and  they  act  only  by  agents,  and  often  under 
circumstances  where  the  agency  is  not  manifest.  The  legislature  may 
reasonably  have  concluded  that,  for  these  and  other  reasons,  corpora- 
tions are  peculiarly  apt  instruments  for  establishing  and  effectuating 
those  trusts  and  combinations  against  which  the  prohibition  of  the 
statute  is  directed,  and  that  their  business  affiliations  are  not  so  easily 
discovered  and  traced  as  those  of  individuals,  and  that  there  was 
therefore  a  peculiar  necessity  and  fitness  in  annually  requiring  from 
each  corporation  a  solemn  assurance  of  its  non-participation  in  the 
prohibited  practices. "  *^     So  it  is  held  proper  for  a  regulation  to 

80  Louisville  &  N.  E.  Co.  v.  Eail-  Co.,  220  TJ.  S.  107,  158-167,  55  L.  Ed. 
road  Commission  of  Tennessee,  19  Fed.       389,  Ann.  Cas.  1912  B  1312. 

679.  Por  note  on  "Validity  of  statutes 

81  Hammond  Packing  Co.  v.  Arkan-  regulating  time  of  payment  of 
sas,  312  TJ.  S.  322,  343,  53  L.  Ed.  530,       wages,"  see  Ann.  Cas.  1916  B  135. 

15  r Ann.  Cas.  645,  afE'g  81  Ark.  519,  82  Mallinekrodt   Chemical  Works  v. 

126  Am.  St.  Eep.  1047,  100  S.  W.  407,  Missouri,  238  U.  S.  41,  55,  59  L.  Ed. 

1199;   Pittsburgh,  C,  C.  &  St.  L.  E.  1192,  aff'g  249  Mo.  702,  156  S.  "W.  967, 

Co.   V.   Moatgomery,    152   Ind.    1,    69  holding  statute   requiring   oflSeers    of 

L.  E.   A.   875,   71   Am.  St.   Rep.   301,  corporations  to  file   annually  an  affi- 

49  N.  E.  5S2.  davit    that    the    corporation    has    not 

Eule  was  applied  to  income  tax  on  participated  in  any  pool,  trust  or  com- 

oorporations  in  Flint  v.  ©tone  Tracy  bination,  under  penalty  of  forfeituxe 

7699 


§  4404]  Private  Coepoeations  [Ch.  58. 

apply  only  to  railroad  "corporations"  without  regard  to  whetlier  a 
regulation  applicable  to  all  corporations  deprives  them  of  the  equal 
protection  of  the  laws  because  not  applicable  to  natural  persons  and 
individuals.  8* 

Requiring  corporations  to  pay  their  employees  semimonthly,  or  like 
regulations,  have  been  held  not  to  deprive  them  of  the  equal  protec- 
tion of  the  laws  although  the  regulation  is  not  extended  to  natural 
persons,**  on  the  theory  that  "persons  performing  labor  for  indi- 
viduals usually  maintain  some  degree  of  personal  acquaintance  with 
their  employers  and  know  their  business  ability  and  reputation  far 
paying  their  debts"  while  employees  of  corporations  "frequently  do 
not  know  who  the  shareholders  are"  and  they,  in  some  states,  have 
nothing  but  the  corporate  property  to  look  to  for  payment.**  But  a 
statute  forbidding,  uiider  penalty,  "joint-stock  companies,  associa- 
tions and  corporations,"  hut  not  individuals,  from  discharging,  or 
threatening  to  discharge,  employees  for  voting  or  not  voting  at  any 
election,  or  for  trading  or  not  trading  with  any  particular  person  or 
class  of  persons,  has  been  held  by  the  Tennessee  Supreme  Court  to 
be  invalid  as  class  legislation.  In  this  case,  the  court  said:  "New 
burdens  and  restrictions  are  placed  upon  corporations,  the  property 
of  which  belongs  to  individual  shareholders,  which  are  not  placed  upon 
natural  persons  engaged  in  the  same  business,  conducted  in  the  same 
way,  and  at  the  same  place.  "We  can  see  no  good  reason  or  natural 
and  reasonable  basis  for  this  discrimination.  None  has  been  sug- 
gested or  can  be  suggested,  for  they  do  not  exist.  The  application 
of  the  statute  is  made  to  depend  solely  upon  whether  the  employer 

of  charter  or  right  to  do  business  in  Ark.  27,  27  L.  E.  A.  (N".  S.)  255,  140 

the  state,   dt)es  not  deprive   corpora-  Am.  St.   Eep.    103,   125  S.   W.   1001; 

tions  of  the  equal  protection  of  the  iState  v.  Missouri  Pae.  E.  Co.,  242  Mo. 

laws.  339,   147  S.  W.   118;   Wynne  v.  Sea- 

"The  placing  of  corporations  in  a  board  Air  Line  Ey.,  96  S.  C.  1,  Ann. 

class    by    themselves    and    requiring  Oaa.  1916  B  133  with  note,  79  S.  E. 

them   to  file   the   anti-trust   affidavit,  '521.     Contra,  Smith  v.  Ohio-  Oil  Co., 

leaving  individuals  and  partnerships  43  Ind.  App.  736,  86  N.  E.  1027,  fol- 

simply  liable  to  the  penalties  provided  lowing  Toledo,  St.  L.  &  W.  E.  Co.  v. 

for  by  the  act,  is  not  an  illegal  or  IJong,  169  Ind.  316,  124  Am.  St.  Eep. 

arbitrary    classification."     People    v.  226,  S2  N.  E.  757,  and  see  Cleveland, 

Butler  St.   Foundry  &  Iron  Co.,   201  C,  C.  &  St.  L.  E.  Co.  v.  Schuler,  182 

III.  236,  256,  66  N.  E.  349.  Ind.  57,  L.  E.  A.  1915  A  8«4,  105  N.  ' 

83  Aluminum  Co.  v.  Eamsey,  222  U.  E.  567,  holding  a  like  statute  applic- 
S.  251,  56  L.  Ed.  185,  aff'g  89  Ark.  able  only  to  railroad  companies  to  be 
522,  117  S.  W.  568.     See  also  Tullis  invalid  as  class  legislation. 

V.  Lake  Erie  &  W.  E.  Co.,  175  TJ.  S.  85  State  v.  Missouri  Pac.  E.  Co.j  242 

348,  44  L.  Ed.  192.  Mo.  339,  370,  147  S.  W.  118. 

84  Arkansas  Stave  Co.  v.  State,  94 
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is  p.  natural  or  artificial  person,  between  which,  within  the  protection 
of  the  constitutional  provisions  invoked,  there  is  no  distinction.  The 
distinction  made  is  in  the  character  of  the  employer,  and  not  in  that 
of  the  employment  or  business  conducted.  *  *  *  "^e  do  not  hold 
that  there  may  not  be  a  classification  of  corporations,  or  of  employers, 
for  that  question  is  not  here  involved.  "Where  such  classification  is 
natural  and  reasonable,  and  based  upon  some  distinctive  difference 
in  the  business  of  the  several  classes,  a  difference  peculiar  to  and  in- 
hering in  its  very  nature,  it  is  valid,  and  will  be  sustained."  ^ 

Statutes  creating  enlarged  liability  on  the  part  of  corporations  for 
injuries  to  employees  but  which  exclude  employees  of  individuals 
and  copartnerships  from  their  operation  have  been  held  unconstitu- 
tional because  they  impose  new  burdens  upon  private  corporations, 
while  natural  persons  carrying  on  a  like  business  and  under  like 
circumstances  and  conditions  are  left  without  any  such  burden,  and 
hence  corporations  are  denied  the  equal  protection  of  the  laws." 
However,  statutes  making  every  railroad  "corporation"  liable  for 
damages  sustained  by  employees  or  others,  have  been  construed  as 
applicable  to  "persons"  operating  railroads  as  well  as  corporations, 
so  that  the  question  does  not  arise  as  to  their  validity  if  they  applied 
only  to  corporations.'* 

The  fact  that  the  remedy  given  by  a  statute  for  the  production  of 
books  and  papers  and  the  examination  of  witnesses  is  confined  to  cor- 
porations and  joint  stock  associations,  and  does  not  extend  to  individ- 
ua,ls,  has  been  held  not  to  deprive  corporations  of  the  equal  protection 
of  the  laws.*®  But  a  statute  prohibiting  the  employment  of  aliens  by 
corporations,  but  which  makes  no  such  prohibition  as  to  individuals, 
has  been  held  to  violate  the  equality  clause,*"  as  have  provisions  as  to 
liability  for  attorney's  fees,  made  applicable  only  in  suits  against 
corporations.*^ 

86  state  V.  Nashville,  0.  &  St.  L.  B.  By.  Co.,  64  Iowa  603,  21  N.  W.  103; 
Oo.,  124  Tenn.  1,  Ann.  Cas.  1912  D  iSehus  v.  Powers-Simpson  Co.,  85  Minn. 
805,  135  S.  W.  773.  447,  452,  69  L.  B.  A.  887,  89  N.  W. 

87  Bedford   Quarries   Co.   v.  Bough,  68. 

168  Ind.  671,  674,  14  L.  B.  A.  (N.  S.)  89  Hammbnd  Packing  Co.  v.  Arkan- 

418,   80   N".   E.   529;    Lavallee   v.  St.  sas,  212  TJ.  S.  322,  849,  m  L.  Ed.  530, 

Paul,  M.  &  M.  By.  Co.,  40  Minn.  249,  15  Ann.  Cas.  645,  aff'g  81  Ark.  519, 

41  N.  W.  974;  Ballard  v.  Mississippi  126  Am.  St.  Bep.  1047,  100  S.  W.  407, 

Cotton  Oil  Co.,  81  Miss.  507,  62  L.  B.  1199. 

A.  407,  95  Am.  St.  Bep.  ,476,  34  So.  90  In  re  Case,  20  Idaho  128,  116  Pao. 

533.  1037. 

88  Pittsburgh,  C,  0.  &  St.  L.  By.  Co.  91  Chicago,  St.  L.  &  N.  O.  E.  Co.  v. 
V.  Lightheiser,  168  Ind,  438,  467,  78  Moss  &  Co.,  60  Miss.  641,  and  see 
K  E.  1033;  Buckle w  v/ Central  Iowa  §  4425,  infra. 
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In  California,  a  statute  applicable  only  to  corporations  which  gave 
a  lien  for  wages  on  all  the  corporate  property  in  preference  to  all 
other  liens  in  case  of  the  failure  of  a  corporation  to  pay  its  employees 
monthly  was  held  unconstitutional  and  the  court  said :  '-'  It  is  claimed 
that  corporations  are  a  class,  and  that  classifications  can  be  made,  and 
that  a  law  is  not  unconstitutional  if  it  affects  all  of  a  class.  While 
this  is  true,  yet  the  classification  must  be  founded  upon  differences 
either  defined  by  the  Constitution  or  natural,  or  which  will  suggest 
a  reason  which  might  naturally  be  held  to  justify  the  diversity  of 
legislation.  #  *  *  Arbitrary  selection  can  never  be  justified  by 
calling  it  classification.  *  *  *  in  this  case  there  can  be  no  reason 
why  a  corporation  doing  business  in  this  state  should  have  its  prop- 
erty subjected  to  a  lien  unless  the  property  of  other  persons  in  the 
state  under  like  circumstances  is  subjected  to  the  same  kind  of  a 
lien. "  ^^  In  a  federal  court,  however,  the  same  California  statute 
was  upheld  as  not  a  denial  of  the  equal  protection  of  the  laws.^ 

§  4405.  —  Regulations  applicable  only  to  certain  class  of  corpora- 
tions. Legislation  may  be  directed  to  a  particular  class  of  corpo- 
rations, and  liabilities  may  be  imposed  upon  them  not  imposed  upon 
any  other  person  or  corporation,  if  the  conditions  applicable  to  them 
do  not  Elpply  to  all  others,  or  if  there  is  some  special  reason  why  they 
should  be  subjected  to  the  particular  restraint  or  liability  imposed.** 
Thus,  it  is  held  that  a  statute  imposing  liability  on  stockholders  of 
corporations  for  the  debts  of  the  company  is  not  a  denial  of  the  equal 
protection  of  the  laws  because  it  excepts  from  its' operation  corpora- 
tions organized  "for  the  purpose  df  carrying  on  any  kind  of  manu- 
facturing or  mechanical  business."®^  But  a  statute  providing  for 
the  weekly  payment  of  wages  by  certain  corporations  therein  named, 
and  not  applicable  to  all  corporations  for  pecuniary  profits  and  to  in- 
dividuals, has  been  held  invalid  where  not  based  upon  any  existing 
distinction  or  reason  not  applicable  to  employers  not  included  within 
its  provisions.*'' 

The  application  of  this  rule  to  regulations  of  particular  compa-  ■ 

92  Johnson  v.  Goodyear  Min.  Co.,  95  Way  v.  Barney,  116  Minn.  285, 
127  Cal.  4,  47  L.  E.  A.  338,  78  Am.  38  L.  E.  A.  (N.  S.)  648,  Ann.  Cas.  1913 
St.  Eep.  17,  59  Pao.  304.  A  719,  133  N.  W.  801. 

93  Skinner  v.  Garnett  Gold  Min.  Co.,  96  Braceville  Coal  Co.  v.  People,  147 
96  Fed.  735.  111.   66,  22  L.  E.  A.  340,  37  Am.  St. 

94  This  statement  is  so  well  worded  Eep.  206,  35  N.  E.  62. 
that  it  is  reproduced  from  a  note  in  62 

Am.  St.  Eep.  165,  169. 
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nies,  such  as  railroad  companies,  mining  companies,  telegraph  com- 
panies and  the  like  is  stated  in  following  sections.*'' 

§  4406.  —  BegtQations  applicable  only  to  certain  corporations  of 
a  particular  class.  If  there  is  a  reasonable  basis  for  the  elassifio.a- 
tion,  regulations  may  be  made  so  as  to  be  applicable  only  to  cer- 
tain kinds  of  a  particular  class  of  corporations.  Thus,  a  statute  in 
South  Caroling  requiring  fenders  on  street  cars  operating  north  of 
a  line  ten  miles  north  of  and  parallel  to  the  thirty-first  meridian 
has  been  upheld.**  So  a  classification  of  railroads  so  as  to  exclude 
from  the  operation  of  the  regulation  certain  roads,*®  or  a  classifica- 
tion of  mining  eompanies  so  as  to  exclude  certain  mining  companies,^ 
is  upheld  where  the  classification  is  reasonable. 

§  4407.  —  Regulations  of  common  carriers.  Kegulations  are  some- 
times made  applicable  only  to  "common  carriers."  Whether  they 
violate  the  equality  clause  depends  largely  upon  the  nature  of.  the 
regulation.  In  a  federal  court,  a  statute  making  "common  car- 
riers" liable  for  injuries  to  employees  although  paused  by  the  neg- 
ligence of  a  fellow-servant  was  held  unconstitutional  as  a  denial 
of  the  equal  protection  of  the  laws,'^  but  the  contrary  is  held  in  Min- 
nesota on  the  theory  that  the  classification  is  not  "palpably  arbitrary" 
but  is  within  "the  wide  range  of  discretion"  which  state  legisla- 
tures are  held  to  possess.^  In  Oklahoma,  a  provision  abrogating 
the  common-law  doctrine  of  fellow-servants  in  the  cases  of  employees 
of  railroad,  street  railway,  interurban  railway  and  mining  compa- 
nies has  been  upheld.*  However,  many  of  the  decisions  upon  this 
subject  of  enlarged  liability  to  employees  are  made  to  depend  upon 
whether  the  regulation  limits  the  liability  to  such  employees  as  are 
engaged  in  dangerous  work.*  Statutes  making  "common  carriers" 
liable  for  a  penalty  for  not  promptly  paying  damage  claims  are  held 
not  a  denial  of  the  equal  protection  of  the  laws  although  no  other 
individual  or  corporation  is  thus  punished.^ 

97  See  §§4436-4463,  infra.  121  Minn.   431,  438,   141   N.   W.   806. 

98  Thomas  v.  Spartanburg  Eailway,  4  Kreps  v.  Brady,  37  Okla.  754,  47 
Gas  &  Electric  Co.,  100  S.  C.  478,  85  L.  E.  A.  (N.  S.)  106,  133  Pac.  216. 
S.  E.  50.  B  See  note  in  47  L.  E.  A.  (N.  S.)  84 

99 See  §4408,  infra.  on  "Constitutionality  of  statutes  ab- 

1  See  §  4409,  infra.  rogating  the  fellow-servant  rule. ' ' 

Z  Chicago,  M.  &  St.  P.  Ey.  Co.  v.  6  Seaboard  Air  Line  E.  E.  v.  Seeg- 

Westby,   178   Eed.  619,   47   L.   E.   A.  ers,  207  U.  S.  73,  52  L.  Ed.  108,  afE'g 

(N.  8.)   97.  73  S.  C.  71,  121  Am.  St.  Eep.  921,  52 

3  Majavis  v.  Great  Northern  E.  Co.,  S.  E.  797.     See  also  Yazoo  &  M.  V, 
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§  4408.  —  Regtilations  of  railroad  companies.  It  is  too  well  set- 
tled to  require  citation  of  authorities  that  railroad  companies,  at 
least  for  nearly  all  purposes,  may  be  treated  as  a  separate  class, 
so  far  as  governmental  regulation  is  concerned,  without  violating 
the  provision  of  the  Federal  Constitution  as  to  equal  protection  of 
the  laws  or  provisions  in  state  constitutions  as  to  special  laws,  spe- 
cial privileges,  etc.  The  basis  of  this  classification,  in  most  cases,  is 
the  peculiarly  hazardous  nature  of  the  business  of  operating  rail- 
roads.'' For  instance,  regulations  have  been  upheld  denying  rail- 
road companies  the  benefit  of  the  fellow-servant  rule  or  abolishing 
the  defenses  of  contributory  negligence  and  assumed  risk;  without 
extending  the  added  liability  to  other  corporations ;  *  requiring  them, 
under  certain  circumstances,  to  pay  attorney's  fees;®  making  them 
liable  for  double  or  increased  damages  under  certain  circumstances, 


E.  Co.  V.  Jackson  Vinegar  Co.,  226  XJ. 
iS.  217,  67  L.  Ed.  193;  Kansas.  City 
Southern  R.  Oo.  v.  Anderson,  233  U.  S. 
326,  58  L.  Ed.  9S3.' 

7  Chicago,  T.  H.  &'s.  E.  E.  Co.  v. 
Ajiderson,  242  U.  S.  283,  61  L.  Ed.  302, 
aff'g  182  lud.  140,  Ann.  Cas.  1917  A, 
182,  105  N.  E.  49;  Minneapolis  &  St. 
L.  E.  Co.  V.  Beekwith,  129  U.  S.  26, 

32  L.  Ed.  585;  Missouri  Pac.  E.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  Ed.  107; 
Gunn  V.  Minneapolis,  St.  P.   &.  S.  S.' 
M.  E.   Co.,  34  N.  D.  41S,  158  N.  W. 
1004. 

"That  legislation  imposing  upon 
railway  companies  special  restrictions, 
obligations,  and  liabilities  not  gener- 
ally applicable  to  other  persons  or  cor- 
porations, is  not  a  denial  of  the  equal 
protection  of  the  laws,  has  been  so 
often  decided  as  to  be  no  longer  a 
debatable  question."  MeGuire  v. 
Chicago,  B.  &  Q.  E.  Co.,  131  Iowa  340, 

33  L.  E.  A.  (N.  S.)  706,  108  N.  W. 
902. 

"This  classification  is  based,  not  on 
the  difference  in  employers,  but  upon 
a  difference  in  the  nature  of  the  em- 
ployment." Pittsburgh,  C.,  C.  &  St. 
L.  By.  Co.  V.  Lightheiser,  168.  Ind. 
438,  464,  78  N.  E.  1033. 

8  Among  the  multitude  of  cases  so 


holding,  see  Missouri  Pac.  E.  Co.  v. 
■Castle,  224  U.  S.  541,  56  L.  Ed.  875; 
Mobile,  J.  &  K.  C.  E.  Co.  v.  Turnip- 
seed,  219  U.  S.  35,  55  L.  Ed.  78,  32  L. 
E.  A.  (N.  S.)  226,  Ann.  Cas.  1912  A 
463;  TuUis  v.  Lake  Erie  &  W.  E.  Co., 
175  U.  S.  34S,  44  L.  Ed.  192;  Missouri 
Pac.  E.  Co.  V.  Mackey,  127  U.  S.  205, 
32  L.  Ed.  107;  Pittsburgh,  C,  C.  & 
St.  L.  E.  Co.  V.  Montgomery,  152  Ind. 
1,  69  L.  E.  A.  875,  71  Am.  St.  Eep. 
301,  49  N.  E.  582. 

9  Kansas  City  Southern  E.  Co.  v. 
Anderson,  233  U.  S.  325,  58  L.  Ed.  983, 
aff'g  104  Ark.  500,  149  S.  W.  58; 
Atchison,  T.  &  S.  F.  E.  Co.  v.  Mat- 
thews, 174  U.  S.  96,  43  L.  Ed.  909; 
Cleveland,  C,  C.  &  St.  L.  E.  Co.  v. 
Hamilton,  200  111.  633,  66  N.  E.  389; 
State  V.  Texas  &  P.  E.  Co.,  106  Tex. 
18,  154  S.  W.  1159. 

But  it  has  been  held  that  a  statute 
imposing  liability  for  attorney's  fees 
in  fa.vor  of  a  person  successfully  su- 
ing a  railroad  company  for  services 
or  for  damages  denies  railroad  com- 
panies the  equal  protection  of  the 
laws.  Gulf,  C.  &  S.  F.  E.  Co.  v.  Ellis, 
165  U.  S.  150,  41  L.  Ed.  666,  which, 
however,  is  in  effect  overruled  by 
Kansas  City  Southern  E.  Co.  v.  Ander- 
son, 233  U.  S.  325,  58  L.  Ed.  983. 
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including  failure  to  pay  just  claims ;  ^^  making  them  liable,  without 
regard  to  negligence,  for  fir6s  set  by  their  engines ;  ^^  fixing  time  of 
payment  of  wages  ^^  and  requiring  them  to  pay  without  discount 
to.  a  discharged  employee  wages  earned  at  the  time  of  discharge.^* 
So  statutes  requiring  railroad  companies  to  cut  down  and  destroy 
noxious  weeds  on  lands  occupied  by  them  do  not  violate  the  equal  pro- 
tection clause  of  the  Federal  Constitution.^* 

On  the  other  hand,  there  are  some  isolated  cases  holding  particu- 
lar regulations  of  railroad  companies,  such  for  instance  as  those  re- 
lating to  payment  of  wages  or  liability  for  attorney's  fees,  to  violate 
the  equal  protection  of  the  law  clause;  and  it  seems  that  while  rail- 
road companies  may  be  placed  in  a  class  by  themselves  for  some 
legislative  purposes,  such  as  those  which  relate  to  duties  peculiar 
to  them  as  carriers  or  relating  to  dangers  peculiar  to  their  operation, 
yet  there  must  be  a  valid  basis  for  the  classification  in  every  case  and 
it  must  not  be  merely  arbitrary,^^  although  the  courts,  especially  the 
Supreme  Court  of  the  United  States,  have  almost  invariably  upheld 


10  Kansas  City  Southern  E.  Co.  v. 
Anderson,  233  U.  S.  326,  58  L.  Ed. 
983,  aff'g  104  Ark.  500,  149  S.  W.  58; 
Riskin  v.  Great  Northern  E.  Co.,  126 
Minn.  138,  Ann.  Oas.  1915  D  8'23,  147 
N.  W.  960;  Mobile  &  O.  B.  Co.  v. 
Brandon,  98  Miss.  461,  42  L.  B.  A. 
(N.  S.)  106,  53  So.  957. 

However,  there  is  some  authority 
to  the  contrary  where  a  penalty  is 
imposed  for  failure  to  pay  a  debt  or 
claim.  Seaboard  Air  Line  Ey.  Co.  v. 
Simon,  56  Fla.  545,  20  L.  E.  A.  (N.  S.) 
126,  16  Ann.  Cas.  1234,  47  So.  1001; 
San  Ajitonio  &  A.  P.  E.  Co.  v.  Wilson, 
4  WillBon  Civ.  Cas.  Ct.  App.  (Tex.) 
§  323,  19  S.  W.  910. 

11  Pittsburgh,  C.,  0.  &  St.  L.  E.  Co. 
V.  Ohappell,  183  Ind.  141,  Ann.' Cas. 
1918  A  627,  106  N.  E.  403.  This  has 
been  held  .so  often  as  not  to  require 
an  extended  citation  of  cases. 

12  Erie  E.  Co.  v.  Williams,  233  U.  S. 
685,  58  L.  Ed.  1155,  51  L.  E.  A.  (N.  S.) 
1097,  aff'g  199  N.  Y.  525,  92  N.  E. 
1084. 

Eequiring  steam  surface  railways 
to  pay  their  employees  semimonthly, 
in  cash,  does  not  deprive  them  of  the 


equal  protection  of  the  laws,  notwith- 
standing the  requirement  does  not  ap- 
ply to  other  corporations,  since  the 
classification  is  a  proper  one  for  such 
purpose.  New  York  Cent.  &  H.  Eiver 
E.  Co.  V.  Williams,  199  N.  Y.  108,  35 
L.  E.  A.  (N.  S.)  549  with  note,  139 
Am.  St.  Eep.  850,  92  N.  E.  404. 

13  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Paul,  173  U.  S.  404,  43  L.  Ed.  746. 
Contra,  Cleveland,  C,  C.  &  St.  L.E. 
Co.  V.  Sehuler,  182  Ind.  57,  L.  E.  A. 
1915  A  884,  105  N.  E.  567. 

14  Chicago,  T.  H.  &  S.  E.  E.  Co.  v. 
Anderson,  242  U.  S.  283,  61  L.  Ed.  302, 
aff'g  182  Ind.  140,  Ann.  Cas.  1917  A 
182,  105  N.  E.  49. 

A  Texas  Statute  imposing  upon  rail- 
road companies  alone  the  penalty 
thereby  given  to  contiguous  landown- 
ers for  allowing  Johnson  grass  or 
Eussian  thistle  to  mature  and  go  to 
seed,  does  not  deny  such  railroad  com- 
panies the  equal  protection  of  the 
laws.  Missouri,  K.  &  T.  E.  Co.  v. 
May,  194  U.  S.  267,  48  L.  Ed.  971. 

16  Cleveland,  C,  C.  &  St.  L.  E.  Co. 
V.  Sehuler,  182  Ind.  57,  L.  E.  A.  1915 
A  884,  105  N.  E.  567. 
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railroad  regulations  as  based  on  a  reasonable  distinction,  which  is, 
at  least  generally,  presumed  to  exist. 

Railroads  may  be  classified  for  purposes  of  regulation  provided  the 
classification  is  reasonable.  For  instance,  the  exemption  of  moun- 
tain roads  less  than  twenty  miles  in  length,  whose  principal  traffic  is 
hauling  of  minerals  from  and  supplies  to  mines,  is  held  in  Colorado 
not  an  arbitrary  classification  so  far  as  a  statute  providing  for  the 
appointment  of  a  railroad  commission  is  concerned.^®  Likewise,  the 
exception  of  a  dummy  railroad  operated  by  steam,  or  of  an  electric 
railroad,  from  an  ordinance  limiting  the  speed  of  railroads  within 
a  city,  does  not  make  an  arbitrary  and  unreasonable  classification  in 
denial  of  the  equal  protection  of  the  laws.^''  So  the  exclusion  of 
railroads  less  than  fifty  miles  in  length  from  the  operation  of  a  state 
law  prohibiting  stoves  inside  of  or  suspended  from  passenger  cars 
does  not  deny  to  other  railroads  the  equal  protection  of  the  laws." 
And  a  regulation  of  railroads  as  to  headlights  upon  locomotives  is 
not  invalid  because  excepting  from  its  operation  tram  roads,  mill 
roads,  and  roads  engaged  principally  in  lumber  or  logging  trans- 
portation in  connection  with  mills.^®  A  state  regulation  as  to  fuU 
crews  on  trains  does  not  deny  the  equal  protection  of  the  laws  because 
it  does  not  apply  to  railroads  less  than  fifty  miles  in  length,^'*  and  a 
statute  requiring  full  switching  crews  on  railroads  exceeding  one  hun- 
dred miles  in  length  has  been  upheld.®^  So  it  has  been  held  that  a 
regulation  requiring  a  particular  railroad  to  fence  its  tracks. when 
other  roads  in  the  state  are  not  required  to  do  so,  is  constitutional, 
since  the  legislature  is  presumed  to  have  determined  that  the  condi- 
tions affecting  such  road  are  such  as  to  call  for  regulations  different 
from  those  applying  to  other  roads.*^  But  it  is  held  that  an  order  re- 
quiring a  railroad  to  maintain  a  standard  depot  is  discriminatory 
where  other  roads  passing  through  the  same  town  to  reach  the  same 
city  are  not  required  to  maintain  such  a  depot.^'    And  regulations  as 

16  Consumers'  League  of  Cplorado  v.  Arkansas,  21»  IT.  S.  453,  55  L.  Ed.  290, 

Colorado  &  S.  E.  Co.,  53  Colo.  54,  59,  aff 'g  86  Ark.  413,  111  S.  W.  456. 

Ann.  Gas.  1914  A  1158,  125  Pac.  577.  21  St.  Louis,  L  M.  &  S.  E.  Co.  v. 

17Erb  V.  Morasch,  177  V.  S.  584,  44  Arkansas,  340  TJ.  S.  518,  60  L.  Ed.  776, 

L.  Ed.  897.  afE'g  114  Ark.  486,  170  S.  W.  580. 

18  New  York,  N.  H.  &  H.  R.  Co.  v.  22  Missouri  &  N.  A.  E.  Co.  v.  State, 
New  York,  165  U.  S,  628,  41  L.  Ed.  92  Ark.  1,  31  L.  E.  A.  (N.  S.)  861, 
853.  135  Am.  St.  Eep.  164,  121  S.  W.  930. 

19  Atlantic  Coast  Ldne  E.  Co.  v.  23  Vicksburg,  S.  &  P.  E.  Co.  v.  Eail- 
State.  135  Ga.  545,  32  L.  E.  A.  (N.  S.)  road  Commission  of  Louisiana,  132  La. 
20,  6'9  S.  E.  726.  193,  Ann.  Cas.  1914  C  1168,  61  So.  199. 

20  Chicago,  •  E.    L    &   P.    E.    Co.    v. 
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to  ihe  right  to  remove  or  abandon  depots  are  held  violative  of  the' 
equal  projection  class,  in  Missouri,  where  applicable  only  to  depots 
erected  in  consideration  of  a  donation  of  land  to  the  company .'2* 

§4409.  — Regulations  of  mining  companies.  The  business  of 
mining  is  of  such  a  nature  as  to  require  special  legislation-^^  For 
instance,  statutes  increasing  the  common-law  liability  of  mining  com- 
panies as  employers,  for  liability  for  injuries  to  employees,  are  not 
invalid  as  class  legislation,^^  since  mining  involves  such  unusual 
hazards  that  mining  companies  may  be  classified  separately  from 
other  lines  of  business  so  far  as  fixing  liability  for  injuries  to  em- 
ployees is  concerned.®''^  Furthermore  regulations  as  to  liability  for 
injuries  to  miners  may  be  limited  to  "producing"  mines.^^  More- 
over, a  statute  in  Maryland  relating  to  the  creation  of  a  miners'  co- 
operative relief  fund  was  held  not  a  denial  of  the  equal  protection 
of  the  laws  although  it  applied  only  to  coal  mines  and  clay  mines.*' 

In  Kentucky,  statutes  requiring  payment  of  mine  employees  on 
certain  days  are  upheld  as  not  class  or  special  legislation.'"  And 
in  that  state  regulations  as  to  paying  employees,  enacted  to  pre- 
vent the  abuses  from  requiring  miners  to  deal  with  the  company 
stores,  are  not  illegally  discriminatory  because  they  apply  only  to 
mines  employing  ten  or  more,  since  the  "evil  can  hardly  be  prac- 
ticed at  small  concerns,  or  where  less  than  ten  miners  -  are  em- 
ployed."'^ But  in  Maryland  a  statute  requiring  mining  companies 
to  pay  their  employees  twice  a  month  was  held  an  arbitrary  classi- 

24 "The  act  arbitrarily  selects  those  where  the  court  said  that  "we  cannot 
railroads  which  have  erected  depots  in  infer  that  the  selection  of  mine  own- 
compliance  with  an  agreement  tO'  ers  as  a  'class  upon  which  to  impose 
erect  them  in  considerati<m  of  dona-  the  liability  in  question  was  purely 
tions  I  bul;  exem{)ts  from  its  applica-  arbitrary  and  without  reason. ' ' 
tion  all  other  roads  despite  the  fact  27Burgiu  v.  Missouri,  K.  &  T.  R. 
that  the  distinction  observed  is  Co.,  90  Kan.  194,  133  Pac.  560;  Hawk- 
grounded  on  no  reason  of  a  public  na-  ins  v.  Smith,  242  Mo.  6S8,  147  S.  W. 
ture  and  bears  no  relation  to  the  rea-  1043. 

son  for  the  enactment  of  the  legisla-  28  Hawkins  v.  Smith,  242;  Mo.  688, 

tion  relative  to  the  removal  of  depots,  147  S.  W.  1Q43. 

i.  e.,  the  need  of  the  public  for  depot  29  American  Coal    Co.   v.   Allegany 

facilities     at     the     place     affected."  County  Com'rs,  128  Md.  564,  98  Atl. 

State  V.  Chicago,  B.  &  Q.  E.  Co.,  246  143. 

Mo.  512,  516,  152  S.  W.  38.  30  Com.  v.  Eeinecke  Coal  Min.  Co., 

26  American  Coal   Co.   v.   Allegany  117  Ky.  S85,  893,  79  S.  W.  287,  fol- 

Oounty  Com'rs,  138  Md.  564,  98  Atl.  lowing  Com.  v.  Hillside  Coal  Co.,  22 

143.  Ky;  L.  Rep.  569,  58  S.  "W.  441. 

26  Wilmington  Star  Min.  Co.  v.  Ful-  31  Com.    v.    Hillside    Coal    Co.,    109 

ton,  205  U.  S.  60,  74,  51  L.  Ed.  708,  Ky.  47,  58  S.  W.  441. 
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fieation  so  as  to  be  unconstitutional.^^  And  in  Missouri  a  statute 
forbidding  corporations  engaged  "in  manufacturing  or  mining" 
from  paying  employees  in  scrip  was  held  invalid  as  class  legisla- 
tion.^^ In  1913,  however,  the  Supreme  Court  of  the  United'  States 
upheld  a  Virginia  statute  forbidding  manufacturing  and  mining 
companies  to  issue  for  the  payment  of  labor  any  order  unless  re- 
deemable for  its  face  value  in  money,  as  against  the  objection  that 
it  was  class  legislation,  and  Justice  Holmes  said:  "The  suggestion 
that  others  beside  mining  and  manufacturing  companies  may  keep 
shops  and  pay  their  workmen  with  orders  on  themselves  for  merchan- 
dise is  not  enough  to  overthrow  a  law  that  must  be  presumed  to  be 
deemed  by  the  legislature  coextensive  with  the  practical  need."^* 

A  statute  requiring  coal  miners  to  maintain  washhouses  for  their 
employees  has  been  held  not  to  deny  equal  protection  of  the  laws,^* 
although  in  Illinois  a  like  statute  was  held  discriminatory  because 
imposing  burdens  upon  mine  owners  not  borne  by  other  employers 
whose  business  was  such  as  to  render  such  a  regulation  no  less  de- 
sirable.^^ 

An  eight-hour  law  applicable  only  to  underground  mines  and 
smelters  has  been  upheld.*' 

Statutes  applicable  only  to  mines  employing  ten  or  more  men  are 
not  invalid  where  the  court  "cannot  say  that  there  was  no  reason 
for  exempting  from  its  provisions  mines  so  small  as  to  be  in  the  ex- 
perimental or  formative  state  and  affecting  but  few  men,  and  not 
requiring  regulation  in  the  interest  of  the  public  health,  safety  or 
welfare. "  **  So  it  is  held  that  a  law  providing  for  the  inspection  of 
coal  mines  is  not  unconstitutional  because  limited  to  mines  where 
more  than  five  men  are  employed  at  any  one  time.** 

§4410.  — Regulations  of  insurance  companies.  Regulations  ap- 
plicable only  to  insurance  companies  are  not  invalid  as  a  denial  of  the 

32  state  V.  Potomac  Valley  Coal  Go.  Bldg.  &  Mfg.  Co.,  34  Mont.  570,  583, 

of  Garrett  Couuty,  116  Md.  380,  401,  9  Ann.  Gas.  204,  87  Pae.  980;  In  re 

81  Atl.  686.  Boyce,  27  Nev.  299,  65  L.  E.  A.  47,  1 

38  State  V.  Loomis,  lis  Mo.  307,  21  Ann.    C^s.    66,    75    Pae.    1;    State  v. 

L.  E.  A.  7«9,  22  S.  W.  350.  Holden,  14  Utah  71,  37  L.  R.  A.  103, 

31Keokee  Oonsol.  Coke  Co.  v.  Tay-  46  Pao.  756,  aff'd  169  U.  S.  366,  42 

lor,  234  U.  S.  -224,  58  L.  Ed.  1288.  L.  Ed.  780.    But  see  In  re  Bight-Hour 

3B  Booth  V.  State,  179  Ind.  405,  L.  E.  Bill,  21  Colo.  29,  39  Pae.  328. 

A.  1915  B  420,  Ann.  Oas.  1915  D  987,  38  McLean  v.  Arkansas,   211  U.  S. 

100  N.  B.  563.  539,  552,  53  L.  Ed.  315,  aff'g  81  Ark. 

36  Starne  v.  People,  222  111.  189,  113  304,  126  Am.  St.  Eep.  1037,  11  Ann. 

Am.  St.  Eep.  389,  78  N.  E.  61.  Gas.  72,  98  S.  'W.  729. 

87  State     V.     Livingston     Concrete  39  St.  Louis  Consol.  Goal  Go.  v.  Uli- 
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equal  protection  of  the  laws  where  there  is  a  reasonable  basis  for  the 
classification.*"  For  instance,  statutes  imposing  additional  lia- 
bility upon  insurance  companies  for  failure  to  promptly  pay  claims 
on  policies,  either  by  way  of  increased  damages  or  as  a  penalty,  or  the 
imposition  of  attorney's  fees,  have  been  almost  uniformly  upheld  in 
a  long  line  of  eases  as  against  the  objection  that  the  company  was 
thereby  denied  the  equal  protection  of  the  laws.*^  Furthermore,  reg- 
ulations applicable  only  to  life  insurance  companies  have  been  upheld 
as  not  violating  the  equality  elause,*^  and  regulations  may,  in  a. 
proper  case,  be  made  applicable  to  fire  insurance  companies  only  as 
distinguished  from  life  insurance  or  other  companies.*^  So  life  in- 
surance companies  and  fraternal  associations  may  be  regulated  sep- 
arately without  being  objectionable  as  class  legislation.** 

§4411.  — Regulations  of  telegraph  companies.  Regulations  ap- 
plicable only  to  telegraph  companies  have  been  upheld  as  not  a  de- 
nial of  the  equal  protection  of  the  laws.*^  Po*  instance,  statutes' 
imposing  upon  telegraph  companies  liability  for  mental  anguish 
resulting  from  negligence  of  their  servants  in  handling  messages  do 


noia,  185  U.  S.  a03,  46  L,  Ed.  872. 

40  Sehuermann  v.  Union  Cent.  life 
Ina.  Co.,  165  Mo.  641,  653,  65  S.  W. 
723. 

41  German  Alliance  Ins.  Co.  v.  Hale, 
219  U.  S.  307,  55  L.  Ed.  229;  Con- 
tinental Kre  Ins.  Co.  v.  WMfcaker,  112 
Tenn.  151,  64  L.  E.  A.  451,  105  Am. 
St.  Eep.  916,  79  S.  W.  119. ' 

The  pnly  case  to  the  contrary  ■which 
has  been  discovered  is  New  York  Life 
Ins.  Go.  V.  Smith  (Tex.  Civ.  App.), 
41  S.  "W.  680. 

42  Northwestern  Nat.  Life  Ins.  Co. 
V.  Biggs,  203  U.  S.  243,  51  L.  Ed.  168> 
7  Ann.  Cas.  1104. 

"The  business  of  life  insurance  is 
of  such  a  peculiar  character,  affects 
so  many  people,  and  is  so  intimaitely 
connected  with  the  common  good,  that 
the  state  creating  the  insurance  cor- 
porations and  giving  them  authority 
to  engage  in  that  business  may,  with- 
out transcending  the  limits  of  legisla- 
tive power,  regulate  their  affairs,  so 
far,  at  least,  as  to  prevent  them  from 
committing  wrong  or  injustice  in  the 


exercise  of  their  corporate  func- 
tions." Northwestern  Nat.  Life  Ins. 
Co.  V.'  EiggH,  203  U.  S.  243,  254,  51  L. 
Ed.  168,  7  Ann.  Cas.  1104. 

43  Carroll  v.  Greenwich  Ins.  Co.,  199 
IT.  S.  401,  50  L.Ed.  '246,  holding  con- 
stitutional an  Iowa  statute  prohibit- 
ing combinations  of  fire  insurance 
companies  as  to  rates,  commissions, 
and  manner  of  transacting  business, 
on  the  theory, that  if  the  legislature 
deems  it  desirable  artificially  to  pre- 
vent the  substitution  of  combination 
for  competition,  "this  court  cannot 
say  that  fire  insurance  may  not  present 
so  conspicuous  -an  example  of  what 
that  legislature  thinks  an  evil  as  to 
justify  special  treatment."  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  561, 
43  L.  Ed.  552,  aff'g  136  Mo.  382,  35 
L.  R.  A.  227,  58  Am.  St.  Eep.  638, 
as  S.  W.  85. 

44  People  V.  Commercial  Life  Ins. 
Co.,  247  111.  92,  100,  93  N.  E.  90. 

45  Simmons  v.  Western  TJ.  Tel.  Co., 
63  S.  C.  425,  57  L.  B.  A."607,  41  S.  B. 
521. 
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not  deny  the  equal  protection  of  the  laws."  So  the  equal  protec- 
tion of  the  laws  is  not  denied  by  prohibiting  telegraph  companies 
from  limiting  their  liability  for  negligent  failure  to  deliver  a  tele- 
gram notwithstanding  express  companies  and  other  common  carriers 
are  not  so  regulated.*'' 

§4412.  — Begulations  of  banks.  Regulations  of  banks  are  usu- 
ally sustained  where  attacked  as  amounting  to  a  denial  of  the  equal 
protection  of  the  laws,**  since  the  business  of  banking  is  so  differ- 
ent from  other  lines  of  business.  Moreover,  statutes  applicable  only 
.  to  certain  kinds  of  banks  are  usually  upheld  upon  the  theory  that 
there  is  a  valid  basis  for  the  discrimination.  For  instance,  regula- 
tions may  apply,  in  a  proper  case,  to  state  banks  and  not  to  na- 
tional banks.**  So  there  is  nothing  unequal  or  discriminatory,  it  i& 
held,  in  making  regulations  as  to  abandoned  deposits  applicable  only 
to  savings  banks  as  distinguished  from  other  banks.*" 

§4413.  — Begiilia.tio(ns  of  building  and  loan.  asBociations.    The 

placing  of  building  and  loan  associations  in  a  class  by  themselves  is 
a  natural  and  not  arbitrary  classification,*^  although  there  is  some 
conflict  in  the  authorities  as  to  the  constitutionality  of  statutes  ex- 
empting them  from  the  operation  of  usury  laws.*^ 

§  4414.  —  Excluding  receivers  of  corporations.  The  fact  that  a 
regulation  does  not  apply  to  a  receiver  of  a  company  does  not,  it  seems, 
make  it  void  as  a  violation  of  the  equal  protection  clause.*' 

46  Ivy  V.  Western  U.  Tel.  Co.,  165  (Del.)  120,  64  Atl.  273;  State  v.  Sher- 
Fed.  371,  rev'd  on  other  grounds  in  man,  18  Wyo.  169,  27  L.  E.  A.  (N.  S.) 
177  Fed.  63;  Stewart  v.  Western  U.  898,  Ann.  Cas.  1912  G  819,  106  Pac. 
Tel.  Co.,  93  S.  C.  119,  76  S'.  B.  Ill;  299. 

Simmons  v.   Western  TJ.  Tel.   Co.,  63  49I>olley  v.  Abilene  Nat.  Bank  of 

S.  C.  425,  57  L.  E.  A.  607,  41  S.  E.  521;  Abilene,  Kansas,  179  Fed.  461,  32  L.  E. 

Nitka  V.  Western  U.  Tel.  Co.,  149  Wis.  A.  (N.  S.)   1065. 

106,  49  L.  E.  A.  (N.  S.)  337  with  note,  60  Provident    Inst,    for    Savings   v. 

Ann.  Oas.  1913  0  863  with  note,  135  Malone,  221  U.  S.  660,  55  L.  Ed.  899, 

N.  W.  492.  34  L.  E.  A.  (N.  S.)   1129. 

47  Western  U.  Tel.  Co.  v.  Commer-  61  Mechanics '  Building  &  Loan 
cial  Milling  Co.,  218  XT.  S.  406,  54  L.  Ass'n  v.  Ooffman,  110  Ark.  269,  279, 
Ed.  1088,  36  L.  R.  A.  (N.  S.)  220,  21  162  S.  W.  1090;  People  v.  Butler  St. 
Ann.  Cas.  815.  Foundry  &  Iron  Cb.,  201  111.  236,  256, 

48  Youngblood  v.  Birmingham  Trust  66  N.  E.  349  ;  Spithover  v.  Jefferson 
&  Savings  Co.,  95  Ala.  521,  20  L.  E.  Building  &  Loaa  Ass'n,  225  Mo.  660, 
A.  58,  36  Am.  St.  Rep.  245,  12  So.  579,  26  L.  E.  A.  (N.  S.)  1135,  20  Ann. 
where  statute  fixed  rate  of  interest  as  Cas.  124S,  125  S.  W.  766. 

to   bankers   only.     See   also   State   v.  6a  See  textbooks  on  the  subject  of 

Hiirlburt,  82  Conn.  232,  72  Atl.  1079;       building  and  loan  associations. 
State    v.    Wiekenhoefer,    6    Pennew.  63  Atlantic    Coaat   Line   B.    Co.   v. 
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§  4415.  —  Begtilations  as  to  remedies,  procedure  or  piuushment. 

Regulations  of  corporations  as  to  remedies  and  procedure  may  dif- 
fer from  those  applicable  to  natural  persons  provided  there  is  a  reason- 
able basis  for  the  difference.^*  Thus,  anti-trust  statutes  are  not 
unconstitutional  because  they  provide  that  an  individual  violating 
them  may  be  punished  -by  fine  and  imprisonment  and  a  corporation 
by  fine  and  forfeiture  of  its  charter.**  And  it  is  held  that  a  statute 
which  gives  a  remedy  for  the  death  of  a  minor  child,  against  "any 
private  association  of  persons"  or  "any  corporation,"  but  not  against 
persons  in  their  individual  capacity,  does  not  deny  the  equal  pro- 
tection of  the  laws,  since  "there  is  a  reasonable  and  practicable  basis," 
in  the  particular  case,  "for  a  legislative  classification  that  includes  all 
corporations  and  all  private  associations  of  persons,  and  does  not  in- 
clude individuals  acting  severally."*^  So  statutes  may  provide  dif- 
ferent rules  as  to  change  of  venue  when  a  corporation  is  a  party  than 
when  an  individual  is  both  plaintiff  and  defendant,*'  and  a  statute 
providing  that  "all  railroad  and  electric  companies"  shall  be  sued  in 
the  county  where  the  cause  of  action  originated,  for  damages  from  in- 
juries to  the  person  or  property,  has  been  upheld.*®  But  mechanics' 
lien  legislation  applicable  only  to  public  service  corporations  has  been 
held  unconstitutional.*^ 

§  4416.  Regulations  prohibiting  the  granting  of  special  privileges 
or  immunities.  Some  of  the  state  constitutions  prohibit  the  grant- 
ing of  special  privileges  or  immunities.  Such  provisions,  it  has  been 
said,  "are  the  antithesis  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  for  while  the  latter  operates  to  prevent  abridgement  by  ' 

State,  135  Ga.  545,  32  L.  R.  A.  (N.  S.)  ishing  corporations  for  ac-ts  tending  to 

20,  69  S.  E.  725.  establish  a  monopoly,  by  fine  and  dis- 

54  Standard   Oil    Oo.    v.    Tennessee,  solution,    while    individuals    eommit- 

217  TJ.  S.  413,  54  L.  Ed.  817,  aff'g  120  ting  the  same  acts  are  merely  fined. 

Tenn.  86,  110  S.  W.  565,  applying  rule  State  v.  Central  Lumber  Co.,  24  S.  D. 

to  anti-trust  statute  of  Tennessee  in  136,  42  L.  E.  A.  (N.  S.)   804,  123  N. 

BO  far  as  it  provides  for  its  enforce-  W.  504. 

ment  against  corporations  by  bill  in  fiSBavis  v.   Florida  Power   Co.,   64 

equity   for    ouster   while    individuals  Fla.  246,  5  N.  C.  C.  A.  926,  Ann.  Gas. 

are  proceeded  against  as  criminals  by  1914  B  965  with  note,  60  So.  759. 

indictment,  etc.  67  Snell  v.  Cincinnati  St.  Ky.  Co.,  60 

85  State  V.  Standard  Oil  Co.,  218  Mo.  Ohio  St.  256,  54  N.  E.  270. 

1,  368,  116  8.  W.  902.    To  same  effect  6S  Central    Georgia    Power    Co.    v. 

see  State  v.  Standard  Oil  Co.  of  Ken-  Stubbs,  141  Ga.  172,  80  S.  E.  636. 

■tucky,  120  Tenn.  86,  139,  110  S.  W.  69  Vulcanite    Paving   Co.   v.    Phila- 

565,  aff'd  217  U.  S.  413^  54  L.  Ed.  817.  delphia   Rapid   Transit    Co.,    220    Pa. 

There  is  no  denial  of  the  equal  pro-  603,  17  L.  B.  A.  (N.  S.)   864,  69  Atl. 

teation  of  the  laws  by  a  statute  pun-  1117. 
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the  states  of  constitutional  rights  of  citizens  of  the  United  States,  the 
former  prevents  the  state  from  granting  privileges  or  immunities^- 
that  is,  exemptions  from  otherwise  common  burdens — or  advantages 
to  any  citizens  or  class  of  citizens  which,  upon  the  same  terms — that  is 
under  like  circumstances  and  conditions — shall  not  equally  belong  to 
all  citizens.  One  section  prevents  the  curtailment  of  the  constitutional 
rights  of  citizens,  and  the  other  prohibits  the  enlargement  of  the 
rights  of  some  in  discrimination  against  others;  but  so  long  as  all 
are  treated  alike,  under  like  circumstances,  neither  section  is  vio- 
lated. ' '  *"  The  governing  rules  applicable  to  this  constitutional  pro- 
vision should  be  sought  in  the  preceding  sections  relating  to  equal 
protection  of  the  laws. 

VI.   PABTICXJLAE  REGULATIONS  OTHER  THAN  THOSE  RELATING  TO  RATES 

§4417.  General  considerations.  Whether  particular  regulations 
are  authorized,  within  the  rules  already  set  forth  in  this  chapter,  can 
only  be  referred  to  in  a  brief  and  very  general  way,  without  attempt- 
ing to  go  into  details  or  to  include  all  the  decisions  as  to  whether  par- 
ticular regulations  of  railroad,  street  railroad,  telegraph,  telephone, 
gas,  etc.,  companies  by  the  legislature,  public  service  commission,  or 
municipality,  are  valid.  However,  sufficient  of  the  law  is  stated 
herein  to  show  the  general  tendency  of  the  law. and  the  general  scope 
of  its  application  to  particular  regulations.  Some  of  the  regulations 
set  forth  hereiii  are  a  part  of  the  statutes  in  the  various  states  creat- 
ing public  service  commissions,  other  regulations  are  those  imposed  by 
general  statutes,  while  still  other  regulations  noticed  are  those  imposed 
by  a  public  service  commission  or  by  a  municipal  corporation.  But 
without  regard  to  what  body  makes  the  regulation,  the  basis  therefor 
is  the  police  power  of  the  state,  either  exercised  by  the  legislature 
itself,  or,  such  power  being  delegated  to  the  public  service  commission 
or  to  the  municipal  corporation,  by  such  commission  or  municipality.*' 

Among  police  regulations  which  have  been  sustained  are  those  for- 
bidding contracts  by  a  public  service  company  limiting  their  ha- 
bility  for  their  own  negligence.** 

eo  Hammer  v.  State,   173  Ind.   199',  15  L.  R.  A.  (N.  S.)  203,  125  Am.  St. 

24  L.  R.  A.  (N.  S.)  79i5,  140  Am.  St.  Rep.  293,  68  Atl.  8§6. 

Rep.  248,  21  Ann.  Gas.  1034,  89  N.  B.  61  Municipalities,  in  granting  street 

850.     See  also  §§  173,  230,  236,  supra.  franchises,   cannot    divest  themselves 

The  legislature  has  no  power  to  ex-  of  this  power  to  regulate.    3  MoQuil- 

empt  any  particular  corporation  from  lin.  Municipal  Corporations,  §  953. 

the    operation    of    the    general    law,  62  Western  TT.  Tel.  Co.  v.  Conuner- 

statutory     or     common.       Milton     v.  cial  Milling  Co.,  218  IT.  S.  406,  54  L. 

Bangor  R.  &  Bleo.  Co.,  103  Me.  218,  Ed.  1088,  36  L.  R.  A.  (N".  S.)  220,  21 
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§  4418.  Requiring  certificate  of  public  convenience  and  necessity. 
The  statutes  in  many  states  require  all  or  certain  public  service  cor- 
porations, or  at  least  railroad  companies,  as  a  condition  precedent 
to  tlie  exercise  of  the  powers  conferred  upon  them  or  to  the  right  to 
commence  construction  of  the  road  or  plant,  to  first  procure  a  certifi- 
cate of  public  convenience  and  necessity.  Such  a  provision  is  con- 
tained in  most  of  the  public  utility  acts,  including  those  of  California, 
Idaho,  New  York,  Ohio  and  "Wisconsin.^*  Such  requirement  is  often 
extended  not  only  to  railroad  companies  but  also  to  telegraph,  tele- 
phone, gas,  water  and  electric  light  companies.®*  In  Idaho,  such  a 
provision  was  upheld  as  constitutional  as  against  the  objections  that 
the  legislature  has  no  power  to  restrict  competition  of  public  utilities 
through  such  a  commission,  that  legislative  power  was  thereby  dele- 
gated, and  that  it  ^impaired  contract  rights  secured  by  a  franchise.®^ 
Whether  the  public  convenience  and  necessity  requires  the  construc- 
tion of  the  proposed  utility  is  a  question  of  fact  depending  upon  a 
great  variety  of  facts  and  circumstances.®* 

§  4419.  Requiring  consent  of  board  or  commission  to  issuance  of 
stock  or  Securities  by  public  service  corporation.  Statutes  requir- 
ing the  consent  or  authority  of  a  certain  board  or  commission  to  the 
issuance  of  stock  and  securities  by  public  service  corporations  have 
already  been  treated  of  in  a  preceding  volume,  so  far  as  the  issuance 
of  bonds  is  concerned,  and  also  so  far  as  the  general  nature  of  such 
regulations  is  concerned.®''  Such  statutes  have  been  held  applicable, 
inter  alia,  to  an  increase  of  capital  stock.®' 

§4420.  Requiring  consent  of  commission  to  transfer  of  projjerty 
of  public  service  corporation  or  consolidation  of  corporations.    In 

some  states,  a  transfer  of  all  the  property  of  a  public  service  corpora- 
Ann.  Cas.  815,  aff'g  151  Mich.  425, 115  66  People  V.  Board  of  Railroad 
N.  W.  698'.  Com'rs,  81  N.  T.  App.  Div.  242,  81  N. 

63  See  review  of  statutes  in  Idaho      Y.  Supp.  20. 
Power  &  Ligh*  Co.  v.  Blomquist,  26  B7  §  977^  supra. 

Idaho  228,  238,  Ann.  Oas.  1916  B  282,  68 State  v.  Railroad  Commission,  137 

141  Pae.  1083.  Wis.  80,  117  N.  W.  846. 

64  See  Inhabitants  of  Weston  v.  Minnesota  statute  as  to  increase 
Board  of  Railroad  Com'rs,  205  Mass.  of  stock  held  unconstitutional,  see 
94,  .91  N.  E.  303,  street  railway  com-      State  v.  Great  Northern  R.   Co.,   101 

•pany.  -  Minn.  445,  10  L.  R.  A.   (N.  S.)   250, 

66  Idaho  Power  &  Light  Co.  v.  Blom-       111  N.  W.  289. 
quist,  26  Idaho  222,  Ann.  Cas.  1916  E         "Blue  Sky"  laws,  see  §  4421,  infra. 
282  with  note,  141  Pae.  1083,  applying 
rule  to  electric  light  company. 

7713 
VII  Priv.  Corp.— 25 


§  4420] 


Private  Cokpoeations 


[Ch.  58 


tion  cannot  be  made  except  with  the  consent  of  the  public  service 
commission.*'  So  in  some  states  the  consolidation  of  corporations 
must  be  consented  to  by  the  public  service  commission.'''' 

§  4421.  ' ' Blue  Sky' '  laws.  ' ' Blue  Sky ' '  laws  have  been  enacted  in 
about  half  of  the  states  in  this  country.  Although  many  of  them  differ 
considerably  in  their  scope,  they  are  all  more  or  less  alike.''^  The 
purpose  of  all  of  them,  as  said  of  the  Ohio  statute  by  Justice 
McKenna,  is  "to  protect  the  public  against  the  imposition  of  unsub- 
stantial schemes  and  the  securities  based  upon  them."''^     Continu- 


es See   §  1218,  supra. 

Such  a  statute  is  a  proper  delega- 
tion of  power  by  the  legislature  and 
does  not  violate  a  constitutional  pro- 
vision prohibiting  any  law  making  an 
exclusive  grant  of  a  special  privilege. 
Ex  parte  Birmingham,  —  Ala.  — ,  74 
So.  51. 

70  Infra,  chapter  on  Consolidation. 

71  For  valuable  ndtes  on  validity 
and  construction  of  "Blue  Sky"  laws, 
see  L,.  E.  A.  1917  F  534;  Ann.  Oas. 
1916  A  706. 

One  of  the  earliest,  if  not  the 
earliest,  of  the  statutes  was  enacted 
in  Kansas  and  amended  in  1913  and 
1915  (Gen.  St.  1915,  p.  1925).  The 
banking  commissioner  of  the  state  has 
stated  that  it  has  saved  the  people  of 
the  state  six  million  dollars  since  its 
■enactmenit  and  that  between  1,400 
and  1,500  companies  had  been  inves- 
tigated by  the  department  and  less 
than  400  granted  permits  to  sell  se- 
curities. 

One  of  the  broadest  of  the  statutes 
is  the  California  statute  which  was 
adopted  in  1913  (St.  1913,  p.  715;  Hen- 
ning's  Gen.  Laws,  p.  800).  The 
stringency  of  this  statute  has  resulted 
in  a  tendency  to  incorporate  in  Ari- 
zona or  other  nearby  states,  and  con- 
siderable opposition  to  the  statute  has 
arisen  because  of  the  plenary  power 
put  in  the  handsi  of  th^  commissioner 
-of  corporations,  the  necessity  for  filing 
papers  relating  to  the  business  of  the 
corporation  which  are  open  to  public 
inspection    (unless   otherwise   ordered 


by  the  commiseioner)  and  which  the 
■corporation  may  not  desire  to  have 
made  public,  etc.;  and  it  has  been 
pointed  out  that  the  federa,l  statutes 
relating  to  unfafir  or  fraudulent  use 
of  the  mails  fully  protect  the  public 
against  the  evils  aimed  at  by  the 
"Blue  Sky"  law. 

The  1913  Iowa  statute  is  set  forth 
in  full  in  William  E.  Comp.ton  Co.  v. 
Allen,  216  Fed.  537. 

Florida  statute  compared  with  West 
Virginia  statute,  see  Bracey  v.  Darst, 
21«  Fed.  482. 

The  statutes  of  Kansas,  Arkansas 
and  West  Virginia  are  practically  the 
same.     Bracey  v.  Darst,  218  Fed.  482. 

The  1913  Arkansas  statute  is  se-t 
out  in  full  in  Standard  Home  Co.  v. 
Davis,  217  Fed.  904. 

Oregon  statute,  see  National  Mer- 
cantile Oo.  V.  Watson,  215  Fed.  929 
■and  McKinney  v.  Watson,  74  Ore.  220, 
145  Pac.  266,  in  both  of  which  cases, 
.  however,  the  court  refused  to  consider 
its  constitutionality. 

For  general  criticisms  of  Michigan 
1913  statute,  see  Alabama  &  N.'  0. 
Transp.  Co.  v.  Doyle,  210  Fed.  173, 175. 

The  court  refused  to  consider  the  - 
validity  of  the  "Blue  Sky"  Law  of 
Montana,  at  the  instance  of  a  corpora- 
tion whose  plan  of  doing  business 
showed  on  its  face  an  intention  to  de- 
fraud. National  Mercantile  Co.,  Ltd. 
V.  Keating,  218"Fed.  477. 

72  Hall  V.  Geiger-Jones  Co.,  242 
IT.  S.  539,  61  L.  Ed.  480,  L.  E.  A. 
1©17  F  514,  Ann.  Cas.  1917  C  643. 
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ing,  he  says  that  "the  name  that  is  given  to  the  law  indicates  the 
evil  at  which  it  is  aimed,  that  is,  to  use  the  language  of  a  cited  case, 
'speculative  schemes  which  have  no  more  basis  than  so  many  feet  of 
blue  sky';  or,  as  stated  by.  counsel  in  another  case,  'to  stop  the  sale 
of  stock  in  fly-'by-night  concerns,  visionary  oil  wells,  distant  gold 
mines,  and  other  like  fraudulent  exploitations.' " ''' 

In  1917,  the  Supreme  Court  of  the  United  States  passed  upon  and 
upheld  the  "Blue  Sky"  laws  of  Ohio,  Michigan,  and  South  Dakota, 
and  in  each  case  reversed  the  lower  federal  court  which  had  held 
such  statutes  to  be  unconstitutional.  In  the  case  involving  the  Ohio 
statute,  the  gist  of  that  statute  was  that  a  license  was  required  of 
dealers  in.  corporate  securities,  with  certain  exceptions,  to  be  issued 
in  the  discretion  of  the  bank  commissioner,  upon  filing  with  him  an 
application  furnishing  certain  information,  if  satisfied  that  the  ap- 
plicant is  of  good  repute,  and  yearly  renewals  of  the  licenses  were 
provided  for,  and  also  revocation  of  the  license  by  the  commissioner 
for  violation  of  any  provision  of  the  statute  or  the  engaging  in  ille- 
gitimate business  or  fraudulent  transactions.  In  the  federal  district 
court,  the  statute  was  held  invalid  not  only  as  imposing  direct  and 
substantial  burdens  on  interstate  commerce,  but  also  as  a  denial  of 
due  process  of  law,  as  a  denial  of  the  equal  protection  of  the  laws, 
and  as  so  burdening  the  business  of  domestic  corporations  as  to  prac- 
tieally  destroy  them.'*  But  on  appeal  to  the  Supreme  Court  it  held 
that  (1)  the  legislature  had  the- power  to  regulate  the  business  of 
selling  securities ;  that  (2)  the  objection  that  arbitrary  power  was  con- 
ferred upon  the  commissioner  was  not  tenable;  that  (3)  there  was  no 
denial  of  the  equal  protection  of  the  laws;  and  that  (4)  there  was 
no  undue  interference  vjith  interstate  commerce.'^  In  the  case  in- 
volving the  validity  of  the  Michigan  statute,  which  is  practically  the 
same  as  the  Ohio  statute,  the  federal  district  court,  after  stating  that 
the  Michigan  statute  passed  in  1913  was  held  invalid,  stated  that 
the  1915  statute  made  no  substantial  changes  in  those  respects  which 
were  held  to  be  fata;l  in  the  1913  statute,  and  that  it  unduly  inter- 
fered with  interstate  commerce.''®    On  appeal  to  the  Supreme  Court, 

73  See  Hall  v.  Geiger-Jones  Co.,  S.  539,  61  L.  Ed.  480,  L.  R.  A.  1917  F 
242  U.  S.  539,  550,  61  L.  Ed.  480,  L.  514  with  note,  Ann.  Caa.  1917  C  643, 
R.  A.  1917  A  514,  A^in,  Gas.  1917  0      rev  'g  2:30  Fed.  233. 

643,  rev'g  230  Fed.  233;   Alabama  &  For   a  valuable    discussion   of  this 

N.  0.  Transp.  Co.  v.  Doyle,  210  Fed.  decision,   see   article   by   Clarence   D. 

173.  Laylin  in  15  Mich.  Law  Eeview  369. 

74  Geiger-Jones  Co.  v.  Turner,  230  76  N.  W.  Halsey  &  Co.  v.  Merrick, 
Fed.  233.  228  Fed.  805. 

TBHall  V.  Geiger-Jones  Co.,  242  U. 
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the  decision  was  rendered  by  the  same  judge — Justice  McKenna — 
who  wrote  the  opinion  in  the  Ohio  case,  and  it  was  held  that  the 
following  objections  to  the  statute  were  not  tenable:  (1)  That  the 
issuance  of  securities  is  in  effect  the  making  of  contracts  proper  and 
necessary  and  essential  to  the  pursuit  of  lawful  livelihoods  or  avoca- 
tions, and  cannot  be  made  the  subject  of  discretionary  executive  li- 
cense, controlling  thereby  individual  transactions;  (2)  that  the  busi- 
ness of  selling  securities  neither  requires  nor  justifies,  nor  is  sus- 
ceptible of,  administrative  or  executive  control  for  the  purpose  of 
preventing  a  wrong  or  injury  by  one  individual  to  another;  (3)  that 
the  fraud  against  which  the  statute  is  aimed  is  not  a  proper  object 
for  the  police  power  because  merely  occasional  fraud  which,  arises  in 
the  individual  transaction  rather  than  fraud  which  is  incidental  to 
the  business.  In  this  ease.  Justice  McKenna  said:  "Every  new  regu- 
lation of  business  or  conduct  meets  challenge,  and,  of  course,  must 
sustain  itself  against  challenge  and  the  limitations  that  the  Constitu- 
tion imposes.  But  it  is  to  be  borne  in  mind  that  the  policy  of  a  state 
and  its  expression  in  laws  must  vary  with  circumstances.  And  this 
capacity' for  growth  and  adaptation  *  *  *  is  the 'peculiar  boast 
and  excellence  of  the  common  law.'  *  *  *  'We  may  feel  the  dif- 
ficulties of  the  new  applications  which  are  invoked,  the  strength  of 
the  contentions  and  the  arguments  which  support  or  oppose  them, 
but  our  surest  recourse  is  in  what  has  been  done,  and  in  the  pending 
case  we  have  analogies  if  not  exact  examples  to  guide  us.  So  guided 
and  so  informed,  we  think  the  statute  under  review  is  within  the 
power  of  the  st^te.  It  burdens  honest  business,  it  is  true,  but  bur- 
dens it  only  that  under  its  forms  dishonest  business  may  not  be  done. 
This  manifestly  cannot  be  accomplished  by^ere  declaration;  there 
must  be  conditions  imposed  and  provision  made  for  their  performance. 
Expense  may  thereby  be  caused  and  inconvenience,  but  to  arrest  the 
power  of  the  state  by  such  considerations  would  make  it  impotent 
to  discharge  its  function.  It  costs  something  to  be  governed. " '"'  In 
the  case  involving  the  South  Dakota  statute,  the  Supreme  Court  stated 
that  "it  differs  in  some  details  from  the  statute  of  Ohio,  but  in  its 
purpose  and  general  provisions  it  is  the  same,"  and  the  court  merely 
held  the  statute  constitutional  on  the  strength  of  what  was  said  in 
the  decision  involving  the  Michigan  statute.''* 

"i"?  Merrick  v.  N.  W.  Halsey  &  Co.,  N.  O.  Transp.  Co.  v.  Doyle,  210  Fed. 

242  U.  S.  568,  S'Se,  61  L.  Ed.  498,  rev'g  173. 

228  Fed.  805.  78  Caldwell    v.    Sioux    Palls   Stock 

An  earlier  statute  in  Michigan  was  Yards  Co.,  242  XT.  S.  559,  61  L.  Ed. 

held  unconstitutional  in   Alabama   &  493. 
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The  cases  just  mentioned  are  the  only  ones  in  which  the  validity 
of  the  "Blue  Sky"  laws  has  been  determined  by  the  Supreme  Court 
of  the  United  States.  However,  the  "Blue  Sky"  law  of  Arkansas  has 
been  sustained  both  by  a  federal  court  and  the  state  court,''®  and  the 
state  courts  have  upheld  the  "Blue  Sky"  laws  of  Florida  ">  and  North 
Carolina.'^  On  the  other  hand,  federal  courts  have  held  unconstitu- 
tional the  statutes  of  Iowa  *^  and  West  Virginia.*'  While  a  reading 
of  the  statutes  shows  that  they  (Jiffer  to  a  considerable  extent,  yet 
conceding  that  such  differences  exist  it  is  questionable  whether  the 
decisions  in  regard  to  the  Iowa  and  West  Virginia  statutes  are  not 
overruled  by  the  later  decisions  of  the  Supreme  Court  of  the  United 
States  as  to  the  constitutionality  of  the  Michigan,  Ohio  and  South 
Dakota  statutes. 

§4422.  Regulations  forbidding'  discriimna.tlons.  Statutes  gener- 
ally forbid  discriminations  by  public  service  companies,  and  such 
statutes  are  merely  in  affirmance  of  the  common  law ;  **  and  whether 
or  not  using  the  word  "unjust"  as  limiting  the  forbidden  discrimina- 
tion such  statutes  will  be  so  construed  so  as  to  conform  to  the  common- 
law  rule  which  does  not  forbid  discriminations  but  only  unjust  dis- 
criminations. Most  of  the  alleged  discriminations  relate  to  rates,*^ 
but  the  discriminations  forbidden  also  include  the  refusal  to  furnish 
service  to  a  particular  person  or  persons,  the  discrimination  between 
localities  as  to  service,  and  the  like.  Thus  the  federal  statutes  pro- 
vide that  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
Interstate  Commerce  Act  to  make  or  give  any  undue  or  unreasonable 
preference  to  any  person,  locality  or  particular  description  of  traffic.®^ 
So  a  state  court  has  held  that  a  telegraph  company  which  furnishes 
stock  quotations,  by  means  of  a  ticker  service  may  be  required  to  fur- 
nish isuch  service  to  anyone  applying  therefor.*' 

This  decree  was,  however,  reversed  by  the  Supreme  Court  of  the 
United  States  on  the  ground  that  the  transmission  of  the  quotations  in 

79  standard  Home  Co.  v.  Davis,  217  84  Cumberland  Telephone  &  Tele- 
Fed.  904;  Mechanics'  Building  &  graph  Co.  v.  Kelly,  160  Fed.  316,  319, 
Loan  Ass'n  v.  Coffman,  110  Ark.  269,       15  Ann.  Cas.  1210. 

162  S.  "W.  1090.  «&  See  §  4498,  infra. 

80  Ex  parte  Taylor,  68  Fla.  61,  Ann.  86  U.  S.  Comp.  St.  1913,  §8565, 
Cas.    1916'  A   701   with   note,   66  So.      subd.  3. 

292.  Statute   is   applicable   to   telegraph 

81  State  V.  Agey,  171  N.  C.  831,  88  companies.  Postal  Tel.  Cable  Co.  v. 
S.  E.  726.  Associated  Press,  175  N.  Y.  App.  Div. 

82  William  R.   Compton    Co.   v.   Al-       538.,   162  N.   Y.   Supp.  4. 

len,  216  Fed.   537.  87  Western    U.    Tel.   Co.   v.   Foster, 

83Bracey   \.   Darsit,   218   Fed.   482.       224  Mass.  365,  113  N.  E.  19i2. 
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question  was  a  matter  of  interstate  and  not  subject  to  such  state 
regulation.^''* 

What  constitutes  unjust  discrimination,  either  at  common  law  or 
under  the  statutes,  is  beyond  the  scope  of  this  work. 8* 

The  public  service  commissions  in  the  several  states  generally  have 
full  power  delegated  to  them  to  determine  whether  there  is  an  unjust 
discrimination  and  to  make  such  orders  as  are  necessary.  Where  a 
statute  forbids  railways  to  give  any  unequal  or  unreasonable  prefer- 
ence or  advantage  to  any  particular  locality,  a  public  service  commis- 
sion may  require  a  road  to  install  stock  scales  at  a  particular  station 
where  it  has  voluntarily  installed  such  scales  at  over  fifty  stations  in 
the  state.** 

§  4423.  Regulations  to  prevent  corporations  withdrcvnng,  wholly 
or  in  paxt,  from  public  service.  Can  a  railroad,  street  railroad, 
gas,  water,  electric  light,  telephone  or  other  like  public  service  com- 
pany, with  a  franchise  to  use  streets,  quit  the  business,  wholly  or  in 
part,  before  the  expiration  of  the  charter  or  the  street  franchise,  and 
remove  its  property,  if  the  state  or  the  municipality  or  citizens  ob- 
ject to  such  abandonment?  Or,  to  put  the  question  in  another  way, 
can  the  state  or  a  public  service'  commission  or  a  municipality  compel 
a  public  service  company  which  has  abandoned  its  business,  wholly 
or  in  part,  to  resume  the  business  ?  ^  This  question  is  considered 
hereafter  so  far  as  steam  railroads  are  concerned.'^  As  regards  other 
public  service  corporations,  there  is  much  confusion  in  the  decisions. 
For  instance,  there  is  considerable  conflict  of  authority  as  to  whether 
a  street  railway  company  may  abandon  part  orf  its  line,  there  being 
decisions  holding  that  it  may,*®  and  other  decisions  that  it  cannot 
without  the  consent  of  the  municipality ;  '^  but  much  depends  upon 
whether  the  wording  of  the  street  franchise,  as  to  operation,  is  man- 

87a  Western   IT.   Tel.   Co.   v.   Foster,  lin.   Municipal   Corporations,    §  1660. 

247  U.  S.  105,  62  L.  Ed.  1006.  «  See  §  4438,  infra. 

88  See  textbooks  on  the  law  of  car-  92  Selectmen  of  Amesbury  v.  Citi- 
riers  and  see  also  2  Wyman,  Public  zens'  Elec.  St.  E.  Co.,  199  Mass.  394, 
Service  Corporations,  §§1280-1386;  4  19. L.  E.  A.  (N.  S.)  865,  85  N.  E. 
McQuillin,  Municipal  Corporations,  419;  San  Antonio  St.  Ey.  Co.  v.  State, 
§  1697.  90  Tex.  5i20,  35  L.  E.  A.  662,'  59  Am. 

89  State  V.   Great  Northern  E.  Co.,  St.  Rep.  834,  39  S.  W.  926. 

122  Minn.  55,  141  N.  "W.  1102.     Bui  93  Bridgeton     v.     Bridgeton    &    M. 

see   dissenting  opinion;  Traction  Co.,  62  N.  J.  L.  592,  45  L. 

90  "Withdrawal  from  Public  Em-  E.  A.  837,  43  Atl.  715;  State  v.  Spo- 
ployment"  is  discussed  at  length  in  bane  St.  Ey.  Co.,  19  Wash.  518,  41 
1  Wyman,  Public  Service  Corpora-  L.  E.  A.  515,  67  Am,  St.  Bep.  739, 
tions,  §§  agO-aSO.    See  also  4  McQuil-  53  Pac.  719. 
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datory  or  merely  permissive.  In  Nebraska  it  is  held  that  a  street 
railway  company  cannot  remove  part  of  its  lines  and  discontinue 
service  thereon  without  first  obtaining  authority  from  the  public 
service  commission.^*  So  far  as  a  gas  company  is  eoncerned;  its 
right,  under  a  particular  franchise,  to  withdraw  from  public  service, 
was  recognized  in  Ohio,^^  and  in  Kansas  it  is  held  that  an  abutting 
owner  cannot  object  to  the  removal  of  water  mains  from  certain 
streets  where  public  necessity  no  longer  requires  their  continuance.^^ 
But  the  continued  operation  of  a  water  supply  plant  by  a  city  may, 
in  a  proper  ease,  be  compelled.^' 

§4424.  Requiring  extensions  of  service.  "While  companies  fur- 
nishing gas,  water,  electricity  or  telephone  service  may  be  compelled 
to  extend  their  service,®*  as  hereafter  noticed  in  connection  with 
regulations  of  particular  companies,®*  a  different  rule  applies  to  rail- 
road companies,  so  far  as  an,  extension  of  existing  lines  is  concerned.^ 

§4425.  Regulations  imposing  penalties — In  general.  The  power 
to  regulate  includes  the  power  to  provide  for  the  enforcement  of  the 
regulation  by  proper  fines  or  other  penalties.*  Thus,  power  to  regu- 
late railroad  companies  includes  power  to  fix  a  penalty  for  the 
violation  of  such  regulations,^  and  statutes  providing  penalties  for 
disobedience  of  orders  of  the  public  service  commission  are  constitu- 
tional.* Statutes  imposing  double  liability  upon  railroad  companies 
for  damages  from  fire  from  operation  of  its  trains,  or  for  killing 
stock  on  the  right  of  way  due  to  failure  to  fence  the  track,  are  con- 
stitutional.^ 

91  Herpolsheimer     Co.     v.     Lincoln  1  See  §  4437,  infra. 

Traction  Co.,  96  Neb.  154,  147  N.  W.  2  Detroit  v.  Ft.  Wayne  &  B.  I.  By. 

206,  IIU.  Co.,   95   Mich.   456,   35   Am.   St.   Eep. 

95  Bast  Ohio  Gas  Co.  v.  Akron,  81  58.0,  20  L.  E.  A.  79,  54  N.  W.  958. 
Ohip  St.  33,  26  L.  R.  A.   (N.  S.)  92,  3  State  v.  Kansas  City,  Ft.  S.  &  G. 
18  Ann.  Cas.  332,  90  N.  B.  40.  E.  Co.,  32  Fed.  722;  State  v.  Missouri 

96  Ajsher  v.  Hutchinson  Water,  Pac.  Ey.  Co.,  .149  Mo.  104,  50  S.  W. 
Light  &  Power  Co.,  66  Kan.  496,  500,  278;  Parks  v.  Nashville,  C.  &  St.  L. 
61  L.  E.  A.  53,  71  Pae.  813.  Ey.  Co.,  13  Lea  {Tenn.)  1,  49  Am.  Eep. 

97  Fellows  V.  Los  Angeles,  151  OaJ.  655. 

52,  64,  90  Pac.  137.  IWadley  Southern  E.  Co.  v.  State, 

98 Such  companies  must' be  prepared  137  Ga.  497,  73  S.  E.  741. 

to   extend  their  service   to  meet  the  5  Jensen  v.  South  Dakota  Cent.  E. 

reasonable    demands   of   the   growing  Co.,  25  S.  D.  506,  35  L.  E.  A.  (N.  S.) 

country.      1    Wyman,    Public   Service  1015  with  note,  Ann.  Gas.  1912  C  700, 

Corporations,   §  7fl7.  127  N.  W.  650. 
99  See  §§  4436-4463,  infra. 
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Statutes  making  railroad  companies  liable  for  attorney's  .fees  have 
been  held  not  a  denial  of' the  equal  protection  of  the  laws,'  and  the 
same  is  true  as  to  statutes  directed  only  against  common  carriers ''  or 
insurance  companies.* 

Statutes  imposing  upon  railroad  companies  absolute  liability,  re- 
gardless of  negligence,  for  fires  set  by  their  locomotives,  are  held 
constitutional,®  but  statutes  making  railroad  companies  liable  abso- 
lutely, without  proof  of  negligence,  for  cattle  killed,  are  held  uncon- 
stitutional where  there  is  no  breach  of  any  statutory  duty  to  f ence.^" 

A  statute  suspending  the  right  of  a  turnpike  company  to  collect 
tolls  because  of  failure  to  keep  its  road  in  repair  does  not  take  prop- 
erty without  due  process.^^  But  a  statute  making  railroad  companies 
liable  for  all  expenses  of  the  coroner  and  his  inquest,  and  the  burial 
of  all  persons  who  may  die  on  the  cars,  or  who  may  be  killed  by 
collision,  or  other  accident  occurring  to  such  ears,  or  otherwise,  is 
unconstitutional  so  far  as  it  attempts  to  make  such  companies  liable 
in  cases  where  they  have  violated  no  law,  or  have  been  guilty  of  no 
negligence  on  their  part.^^ 

§  4426.  —  Regulations  imposing'  penalty  for  failure  or  company 
to  pay  claim.  Statutes  imposing  a  penalty  upon  carriers  for  failure 
to  pay  claims  against  them,  in  regard  to  shipments,  within  a  speci- 
fied time,  have  generally  been  upheld  as  constitutional ;  ^*  but  they 

6  Chicago,  E.  I.  &  P.  E.  Co.  v.  Davis,  9  Baltimore  &  0.  E.  Co.  v.  Kreagar, 
114  Ark.  519,  170  S.  W.  245;  Peoria,  61  Ohio  St.  312,  56  N.  E.  203;  Mobile 
D.  &  E.  E.  Oo.  V.  Duggan,  109  111.  Ins.  Co.  v.  Columbia  &  G.  E.  Co.,  41 
537,  50  Am.  Eep.  619;  Terre  Haute  &  S.  C.  408,  44.  Am.  St.  Eep.  725,  19 
L.  E.  Co.  V.  Salmon,  161  Ind.  131,  67  S.  E.  858;  Jensen  v.  South  Dakota 
N.  E.  918;  Hardwiek  Farmers'  Eleva-  Cent.  E.  Co.,  25  S.  D.  506,  35  L.  E. 
tor  Co.  V.  Chicago,  E.  I.  &  P.  E.  Co.,  A.  (N.  S.)  1015  wifh  note,  Ann.  Gas. 
110  Minn.  25,  19  Ann.  Cas.  1088,  124  1912  C  700,  127  N.  W.  650. 

N.  W.  819,  rev'g  on  other  grounds  10  Birmingham  Mineral  E.  Co.  v. 
226  TJ.  S.  426,  46  L.  E.  A.  (N.  S.)  Parsons,  100  Ala.  662,  27  L.  E.  A.  263, 
203,  57  L.  Ed.  284.  See  also  Texas  46  Am.  St.  Eep.  92,  13  So.  602;  Den- 
statute  as  construed  in  Missouri,  K.  ver  &  E.  G.  Ey.  Co.  v.  Davidson,  2 
&  T.  E.  Oo.  V.  Harris,-  234  U.  S.  412,  Colo.  App.  443,  31  Pac.  181.  But  see 
5S  L.  Ed.  1377,  L.  B.  A.  1915  E  942  Jensen  v.  South  Dakota  Cent.  E.  Co., 
with  note.  25  S.  D.  506,  35  L,.  E.  A.  (N.  S.)  1015 
See  also  §  4408,  supra.  with  note,  Ann.  Cas.  1912  C  700,  127 

7  Chicago,  B.   &  Q.  E.   Co.  v.°Pein-  N.  W.  650. 

tuch,    191    Fed.    482;    Atlantic    Coast  11  Norfolk    &    S.    Turnpike    Co.   v. 

Line  E.  Co.  v.  Coachman,  59  Fla.  130,  Virginia,    225   U.    S.    264,   56   L.   Ed. 

20  Ann.  Cas.  1047,  52  So.  377.  1082,  Virginia  statute. 

8  Pacific  Mut.  Life  Ins.  Co.  v.  Car-  12  Ohio  &  M.  E.  Ccj.  v.  Lackey,  78 
ter,  92  Ark.  378,  124  S.  W.  764,  123  111.  55,  20  Am.  Eep.  259. 

e.  W.  384.  13  Yazoo  &  M.  Val.  E.  Co.  v.  Jack- 
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do  not  apply  to  interstate  shipments  since  the  passage  of  the  Carmack 
Amendment  of  the  Interstate  Commerce  Law  in  1906,^*  for  the  reason 
that  the  Carmack  Amendment  has  superseded  all  state  regulations 
in  regard  to  claims  as  to  interstate  shipments.^' 

Statutes  authorizing  double  damages  and  a  recovery  of  attorney's 
fees,  or  merely  the  latter,  against  railroad  companies  for  failure  to 
pay  for  live  stock  killed  within  a  certain  time  have  been  upheld  as 
not  denying  the  equal  protection  of  the  laws.^® 

On  the  other  hand,  the  requiring  the  payment  of  double  damages 
or  an  attorney's  fee,  or  both,  for  failure  to  pay,  within  a  certain 
number  of  days,  a  demand  which  turns  out  to  be  excessive,  constitutes 
a  taking  of  property  without  due  process  of  law.^^  So  a  statute 
imposing  double  liability  in  case  of  failure  to  offer  a  sum  equal  to 
what  the  jury  afterwards  finds  the  claimant  entitled  to,  is  invalid.^' 

§  4427.  —  UnreaBona.bIe  penalties.  A  statute  is  unconstitutional 
as  a  denial  of  the  equal  protection  of  the  laws  and  as  a  taking  without 


sou  Vinegar  Co.,  226  V.  S.  217,  57  L. 
Ed.  193;  Seaboard  Air  Line  K.  Go.  v. 
Seegers,  207  U.  S.  73,  52  L.  Ed.  108, 
afE'g  73  S.  C.  71,  121  Am.  St.  Eep. 
921,  52  S.  E.  797;  Southern  B.  Oo.  v. 
Lowe,  139  GHa.  362,  77  S.  E.  ii;  Eiakin 
V.  Great  Northern  R.  Co.,  126  Minn. 
138,  Ann.  Cas.  1915  D  823,  147  N.  W. 
960;  Mobile  &  O.  R.  Co.  v.  Brandon, 

,  98  Miss.  461,  42  L.  B.  A.  (N.  S.)  106 

'  with  note,  53  So.  957. 

A  statute  imposing  a  penalty  upon 
common  carriers  for  failure  to  settle 
claims  for  lost  or  damaged  freight  in 
shipment  within  the  state  within  a 
reasonable  specified  period  is  not  re- 
pugnant to  either  the  due  process  of 
law  or  the  equal  protection  clause  of 
the  constitution.  Yazoo  &  M.  Val.  R. 
Co.  v.  Jackson  Vinegar  Co.,  226  U.  S. 
217,  57  L.  Ed.  193,  statute  of  Mis- 
sissippi. 

14 Farmers'  Elevator  Co.  of  Lans- 
ford.  North  Dakota  v.  Great  Northern 
E.  Co.,  131  Minn.  152,  154  N.  W.  954; 
Blalock  Hardware  Co.  v.  Seaboard 
Air  Line  B.  Co.,  170  N.  C.  395,  86  S. 
E.  1025;  Trakas  v.  Southern  B.  Co., 
102  S.  C.  211,  86  S.  E.  492;  J.  S.  Pink- 


Uissohn  Cigar  Co.  v.  Clyde  S.  S.  Co., 
101  S.  C.  429,  85  S.  E.  1060.  But  see 
Mobile  &  O.  B.  Co.  v.  Greenwald  & 
Champenois,  104  Miss.  417,  L.  R.  A. 
1917  B  924,  61  So.  426,  holding  such  a 
statute  not  an  interference  with  in- 
terstajte  commerce. 

15  Charleston  &  W.  O.  B.  Co.  v. 
Varnville  Furniture  Co.,  237  TJ.  S. 
597,  59  L.  Ed.  1137,  Ann.  Cas.  1916  D 
333,  rev'g  98  S.  C.  63,  79  S.  E.  700.. 

18  Kansas  City  Southern  B.  Co.  v. 
Anderson,  233  U.  S.  325,  58  L.  Ed. 
983,  aff 'g  104  Ark.  500,  149  S.  W.  58; 
St.  Louis,  I.  M.  &  S.  B.  Co.  v.  Cone, 
111  Ark.  309,  163  S.  W.  1170;  Atlantic 
Coaist  Line  E.  Co.  v.  Perry,  69  Fla. 
133,  67  So.  639. 

17  St.  Louis,  L  M.  &  S.  B.  Co.  v. 
"Wynne,  224  U.  S.  354,  56  L.  Ed.  799, 
42  L.  E.  A.  (N.  S.)  102  with  note, 
followed  in  Stupeok  v.  Union  Pac.  B. 
Co.,  200  Fed.  192.  But  see  Mobile  & 
O.  B.  Oo.  V.  Brandon,  98  Miss.  461, 
42  L.  R.  A.  (N.  S.)  106  with  note, 
53  So.   957. 

18  Chicago,  M.  &  St.  P.  E.  Co.  v. 
Polt,  232  U.  S.  165,  58  L.  Ed.  554, 
rev'g  26  S.  D.  3P«.  12S  N.  W.  472. 
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due  process  where  it  only  allows  a  hearing  in  the  courts  upon  a  claim 
of  the  unconstitutionality  of  regulating  orders  at  the  risk,  if  mistaken, 
of  being,  subjected  to  enormous  penalties,  resulting  in  the  possible 
confiscation  of  the  whole  property  of  the  corporation. ^^  So  the  im- 
posing a  liability  of  $500  for  every  charge  by  a  railroad  in  excess  of 
the  rates  fixed  by  statute,  without  regard  to  the  actual  damages,  is  a 
taking  of  property  without  due  process.^"  On  the  other  hand,  penal- 
ties which  are  so  unreasonable  and  severe  as  to  be  an  unconstitutional 
denial  of  due  process  of  law  will  not  render  a  rate  statute  unconsti- 
tutional, if  they  are  separable.®.^ 

There  is  no  doubt  as  to  the  power  of  the  state  to  prescribe  a  penalty 
for  violation  of  its  regulations,  heavy  enough  to  secure  obedience  to 
the  regulations  (1)  after  they  have  been  found  to  be  lawful  by  the 
courts,  or  (2)  after  the  corporation  has  had  ample  opportunity  to 
■test  the  validity  of  the  regulations  and  has  failed  to  do  so.^*  On  the 
other  hand,  while  the  power  to  impose  reasonable  penalties  is  con- 
ceded, the  imposition  of  a  heavy  penalty  for  violation  of  regulations, 
before  their  validity  has  been  determined  or  opportunity  has  been 
accorded  to  review  them,  is  unconstitutional,  since  "if  a  statute  could 
constitutionally  impose  heavy  penalties  for  violation  of  commands  of 
such  disputable  and  uncertain  legality  the  result  inevitably  would 
be  that  the  carrier  [or  other  corporation]  would  yield  to  void  orders, 
rather  than  risk  the  enormous  cumulative  or  confiscatory  punishment 
that  might  be  imposed  if  they  should  thereafter  be  declared  to  be 
valid.  "23 

§  4428.  Regulations  as  to  employees.  Regulations  of  corporations 
in  regard  to  its  rights  and  liabilities  as  between  it  and  its  employees 
are  in  no  way  peculiar  to  corporation  law,  although  such  regulations 
are  sometimes  made  applicable  only  to  corporations  or  particular 
kinds  of  corporations,  so  as  to  involve  the  question  whether  they  deny 
such  corporations  the  equal  protection  of  the  laws.^*     Suffi.ce  it  to 

19  Ex  parte  Young,  209  TJ.  S.  123,  21  Louisville  &  N.  E.  Co.  v.  Garrett, 
52  L.  Ed.  714,  13  L.  E.  A.  (N.  S.)  932,  231  U.  8.  298,  58  L.  Ed.  229,  'aff'g 
14  Ann.  Gas.  764;  Van  Dyke  v.  Geary,      1S6  Fed.  176. 

218  Fed.  111.  22  Wadley  Southern  Ey.  v.  Georgia, 

But  a  penalty  of  a  fine  of  $100  or  235   U.  S.    651,   66Y,   591  L.   Ed.  40i5, 

30  days  in  jail  is  not  so  excessive  or  aff'g  137  Ga.  497,  73  S.  E.  741,  where 

unreasonable  as  to   come  within   the  this  question  is  discussed  at  length, 

rule.      Portland    Eailway,    Light    &  23  Wadley  Southern  E.  Co.  v.  Geor- 

Power  Co.  v.  Portland,  210  Fed.  667,  gia,  235  U.  S.  651,  662,  59  L.  Ed.  405, 

670.  afC'g  137  Ga.  497,  73  S.  E.  741. 

20  Missouri  Pac.  E.   Co.  v.  Tucker,  24  See   §§4403-4415,   supra. 
230  U.  S.  340,  348,  57  L.  Ed.  1507. 
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merely  say  in  this  connection  that  it  is  now  well  settled  that  the 
police  power  extends,  in  a  proper  case,  to  the  regulation  of  the  num- 
her  of  hours  of  labor,''^  especially  in  the  case  of  women ;  ^  to  the 
fixing  the  time  (as  by  requiring  weekly  or  semimonthly  payment  of 
wages)  and  medium  (as  by  requiring  payment  in  money  and  not  in 
scrip)  of  payment  of  wages;*''  and  to  provisions  as  to  payment  of 
wages  on  the  discharge  of  an  employee  or  his  abandonment  of  the 
work.  So  statutes  making  railroad  companies  liable  to  employees  in- 
jured through  the  negligence  of  the  company,  and  abolishing  such 
defenses  as  the  fellow-servant  rule  or  the  assumption  of  risk  rule  or 
the  like  are  almost  invariably  held  constitutional.'^'  On  the  other 
hand,  a  Texas  statute  prohibiting  any -person  from  acting  as  a  con- 
ductor on  a  railroad  train  without  having  for  two  years  prior  thereto 
worked  as  a  brakeman  or  conductor  of  a  freight  train  and  prescrib- 
ing no  other  classifications,  was  held  unconstitutional.** 

§  4429.  —  Amount  of  wages.  It  has  always  been  assumed  .that  the 
police  power  does  not  extend  to  the  regulations  of  wages  of  em. 
ployees,^"  although  the  constitutionality  of  minimum  wage  laws  as 
enacted  in  several  of  the  states  has  been  sustained.  Furthermore, 
the  Supreme  Court  of  the  United  States  has  recently  upheld  the  1916 
Act  of  Congress  enacted  to  prevent  a  nation-wide  strike  of  railroad 
employees.  It  will  be  remembered  that  President  Wilson  proposed 
arbitration  which  the  employees  rejected ;  that  he  then  suggested  the 
eight-hour  standard  of  work  and  wages  which  the  employers  rejected ; 
that  thereafter,  a  general  strike  throughout  the  whole  country  was 
fixed  for  an  early  day ;  and  that  under  these  circumstances.  Congress 

25  See  8  Labatt,  Master  and  Serv-  27  See  Freund,  Police  Power,  §§319- 

ant  (2nd  Ed.),  §  2831;  Freund,  Police  321;    8    l^abatt.   Master    and  Servant 

Poweir,  §§316,  317;  3  McQuillin,  Mu-  (2nd  Ed.),  §§2820,  2&24. 

nieipal  {/orporations,  §  981.  28  Missouri   Pac.   E.    Oo.   v.   Oastle, 

Eegulations  of  the  hours  of  service  224  TJ.  S.  541,  56  L.  Ed.  875,  and  see 

of  railroad  employees  are  a  valid  ex-  8   Labatt,   Master   and   Servant    (2nd 

ercise  of  the   police   power.     United  Ed.),  §§  2841-2861.          , 

States  V.  Kansas  City  Southern  By.  29  Smith   v.   Texas,   233   V.   S.   630, 

Co.,  18i9  Fed.  471.  58  L.  Ed.  1129,  L.  E.  A.  1915  D  677, 

However,   a  statute  limiting  work  Ann.  Gas.  1915  T>  420.    And  see  8  La- 

to  nine  hours  a  day  for  "baggage-  batt.  Master  and  Servant   (2nd  Ed.), 

men,    laborers,    crossing-tenders    and  §  2875. 

the  like"  has  been  held  uneonstitu-  But  an  Arizona  statute  requiring  all 

tional  in  Massachusetts.    Com.  v.  Bos-  flagmen  on  railroad  trains  to  have  at 

ton  &  M.  E.  E.,  222  Mass.  206,  110  least  one  year's  experience  as  brake- 

N.  B.  264.  men  was  upheld  in  Simpson  v.  Geary, 

26Muller  V.  Oregon,  208  IT.  S.  413,  204  Fed.  507. 

52  L.  Ed.  551,  13  Ann.  Oas.  957.  30  See  Freund,  Police  Power,  §  318. 
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passed  the  Adamson  Act  entitled  "An  Act  to  establish  an  eight-hour 
day  for  employees  of  carriers  engaged  in  interstate  and  foreign  com- 
merce, and  for  other  purposes."  The  first  section  of  the  act  fixed 
eight  hours  as  a  day's  work  for  employees  engaged  in  the  operation 
of  trains.  The  second  section  provided  for  the  appointment  of  a 
commission  to  observe  the  workings  of  the  law  for  from  six  to  nine 
months  and  to  report  thereon.  The  third  section  provided  that  pend- 
ing the  report,  and  for  thirty  days  thereafter,  the  compensation  of 
such  employees  "for  a  standard  «ight-hour  workday  shall  not  be  re- 
duced below  the  present  standard  day's  wage,  and  for  all  necessary 
time  in  excess  of  eight  hours  such  employees  shall  be  paid  at  a  rate  not 
less  than  the  pro  rata  rate  for  such  standard  eight-hour  workday." 
The  effect  of  this  third  section,  as  well  and  briefly  stated,  is  that  "dur- 
ing a  period  of  from  seven  to 'eleven  months  the  carriers  shall  pay  as 
much  for  eight  hours'  work  as  previously  was  paid  for  ten  hours' 
work;  the" excess  over  eight  hours  to  be  paid  for  pro  rata  on  the  eighth 
hour  basis.  "*^  The  legislation,  when  attacked,  was  attempted  to 
be  sustained  solely  as  an  exercise  of  the  power  of  Congress  to  regu- 
late interstate  and  foreign  commerce,  and  it  was  so  sustained,  but 
only  by  a  vote  of  five  to  four.^^  j^  ^a,s  admitted  by  the  court  that 
Congress  had  power  to  fix  an  eight-hour  day,  and  the  only  .question 
was  as  to  the  right  to  regulate  wages.  The  prevailing  opinion  was 
written  by  Chief  Justice  White,  and  the  court  held  that  under  the 
circumstances,  which  threatened  an  entire  interruption  of  interstate 
commerce.  Congress  had  power  to  provide  for  a  standard  of  wages. 
However,  Justice  Pitney,  dissenting  in  an  exceedingly  able  opinion, 
reached  the  following  conclusions:  (1)  The  act  cannot  be  sustained 
as  a  regulation  of  commerce,  because  it  has  no  such  object,  operation 
or  effect;  (2)  the  power  of  Congress  to  regulate  commerce  is  subject 
to  the  limitation  that  property  shall  not  be  taken  without  due  process 
of  law,  and  the  statute  violates  the  due  process  of  law,  provision  in 
that  (a)  "it  exceeds  the  bounds  of  proper  regulation,  and  deprives 
the  railroads  of  their  fundamental  rights  of  liberty  and  property," 
and  (b)  "Congress,  although  confessedly  not  in  possession  of  the 
information  necessary  for  intelligent  and  just  treatment  of  the  pend-  ■ 
ing  controversy  between  the  carriers  and  the  trainmen  *  *  * 
arbitrarily  imposed  upon  the  carriers  the  entire  and  enormous  cost 
of  an  experimental  increase  in  wages,  without  providing  for  any  com- 

1      81  See  dissenting  opinion  of  Justice  32  Wilson  v.  New,  243  TT.  S.  332,  61 

Pitney  in  Wilson  v.  New,  243  TJ.  S.       L.  Ed.  755,  L.  K.  A.  1917  E  938. 
332,  375,  61  L.  Ed.  756,  L.  E.  A.  1917  B 
938. 
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pensation  to  be  paid  in  ease -the  investigation  should  demonstrate  the 
impropriety  of  the  increase."^*  In  the  dissenting  opinion  of  Justice 
Day,  concurred  in  by  Justices  Pitney  and  Van  Devanter,  he  bases  his 
dissent  solely  upon  the  last  (2a)  of  the  grounds  relied  upon  by  Justice 
Pitney  for  holding  the  legislation  unconstitutional.  What  effect  this 
decision  will  have  on  future  legislation  is  impossible  to  forecast,  but 
the  importance  of  the  decision,  as  a  recognition  of  a  power  not  before 
recognized,  is  undisputed,  and  shows  to  what  lengths  even  the  Supreme 
Court  of  the  United  States,  at  the  present  time,  will  go  in  sustaining 
govemmiental  regulation  of  corporations. 

§  4430.  Requiring  permit  to  excavate  in  streets.  A  permit  to  ex- 
cavate in  streets  is  to  be  distinguished  from  a  grant  of  the  right  to 
use  the  streets.  The  former  is  a  mere  police  regulation  which  may  be 
required  after  the  public  service  company  has  obtained,  either  from 
the  state  or  the  municipality,  the  right — ^whether  it  be  called  a 
license,  franchise  or  contract— to  use  the  streets.**  The  grant  of  a 
franchise  to  use  streets  does  not  preclude  the  municipality  from  re- 
quiring application  for  a  permit  to  excavate  the  streets  to  lay  pipes 
or  erect  poles  or  the  like,  since  requiring  such  a  permit  and  the  pay- 
ment of  a  reasonable  fee  therefor  is  a  proper  and  reasonable  exercise 
of  the  police  power,*^  and  does  not  impair  the  franchise  right  of  a 

33  This  dissenting  opinion  was  eon-  the  purpose  being  to  enable  the 
curred  in  by  Justice  Van  Devanter.  mumicipality    to    protect    the    public. 

34  Where  the  consent  of  the  munici-      from  injury). 

pality  is  necessary  to  authorize  a  pub-  Nebraska.     State  v.  Frost,  78  Neb. 

lie  service  company  to  use  streets,  but  325,  110  N.  W.  986. 

the  ordinances  of  the  municipality  re-  Pennsylvanisu    Beaver   Valley  Wa- 

quire,  even  after  a  grant  of  the  right  ter  Co.  v.   Conway  Borough,  313  Pa. 

to  use  the  streets  is  made,  an  appli-  225,    62    Atl.   844;    Springfield  Water 

cation  to  administrative  officers  for  a  Co.  v.  Borough  of  Darby,  199  Pa.  St. 

permit  to  dig  in  or  open  the  streets,  400,  49  Atl.  275. 

such  permit  forms  no  part  of  the  fran-  Virginia.     Wheat  v.  City  Council  of 

chise  and  is  not  essential  to  its  exis-  Alexandria,  88  Va.  742,  14  S.  E.  672. 

tence.     Ghee  v.  Northern  Union  Gas  Wisconsin.     Marshfield  v.  Wisconsin 

Co.,  168  N.  Y.  510,  53  N.  E.  69i2;  New  Tel.  Co.,  102  Wis.  604,  44  L.  R.  A.  565, 

York   City   v.   New   York   Mut.    Gas  78  N.  W.  735. 

Light  Co.,  135  N.  Y.  App.  Div.   260,  Statutory    authority    to    lay   water 

120  N.  Y.  Supp.  776.  pipes  in  streets  does'  not  preclude  the 

35  Missouri.  Carthage  v.  Garner,  municipality  from  requiring  a  permit 
209  Mo.  688,  108  S.  W.  521  (holding  before  distujbing  the  pavement  to  lay 
that  such  an  ordinance  is  not  imrea-  pipes.  Jamaica  Water  Supply  Co.  v. 
sonable.  When  not  inconsistent  vnth  New  York,  57  N.  Y.  Misc.  475,  109 
the  laws  of  the  state  nor  repugnant  N.  Y.  Supp.  948. 

to  the  legislative  policy  of  the  state,  Where  an  ordinance  which  granted 
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company,  granted  to  it  by  a  munieipality,  to  use  the  streets."® 
It  has  been  held  in  California,  however,  that  where  the  right  of  a 
public  service  company  to  use  the  streets  is  granted  by  a  constitu- 
tional provision,  the  requirement  by  a  municipality  of  the  taking  out 
of  a  permit  from  a  certain  municipal  officer  to  make  excavations  is 
not  an  exercise  of  the  police  power  and  is  not  within  the  authority  of 
the  munieipality ;  *''  but  it  is  submitted  that  the  proper  rule  is  that 
the  mere  granting  of  a  permit  to  excavate  is  an  exercise  of  the  police 
power,  and  while  the  municipality  cannot  thereby  actually  prevent 
the  use  of  its  streets  by  a  public  service  company  which  complies 
with  the  conditions  precedent  to  requiring  a  permit,  yet  it  may  pre- 
vent the  use  of  the  streets  unless  such  a  permit  is  taken  out.  The 
purpose  of  the  permit  is  to  give  notice  to  the  municipality  that  a  cer- 
tain street  or  part  thereof  is  about  to  be  excavated  so  as  to  enable 
the  corporate  authorities  to  take  the  necessary  steps  to  guard  the 
excavation  or  compel  the  company  to  do  so,  in  order  that  municipal 
liability  for  damages  for  injuries  received  by  third  persons  from  such 
excavations  may  not  arise. 

The  granting  of  a  permit  to  excavate  streets,  however,  is  generally 
mandatory  where  the  applicant  has  complied  with'  all  lawful  require- 
ments,'* and  in  such  case  if  a  permit  is  refused,  mandamus  lies  to 

compel  its  issuance. 

• 

a  franchise  to  an  electric  light  com-  to  obtain  a  permit  to  dig  up  a  street 
pany.  to  use  a  city's  streets  provided  for  any  purpose  and  authorizing  a 
that  permission  must  be  obtained  from  refusal  of  the  permit  if  la  certain  bond 
certain  city  officials  before  work  was  is  not  given,  the  permit  cannot  be  re- 
done, it  is  presumed  that  such  permis-  fused  arbitrarily  where  the  applicant 
sion  was  obtained  where  the  company  complies  with  the  conditions!  of  the 
proceeds  with  the  work.  Aurora  Elec.  ordinance.  Cook  v.  North  Bergen  Tp., 
Light  &  Pow«r  Co.  v.  McWethy,  104  72  N.  J.  L.  il9,  59  Atl.  1035,'  aff'd 
111.  App.  479,  aff'd  202  111.  218,  67  73  N.  J.  L.  818,  65  Atl.  886;  Gaslight 
N.  E.  9.  Oo.  City  of  New  Brunswick  v.  South 

36  Carthage  v.  Garner,  209  Mo.  68«,  River  Borough,  77  N.  J.  Eq.  487,  77 

108  S.  W.  521;  Jamaica  Water  Supply  Atl.  473;  Madison  v.  Morristown  Gas- 
Co.  V.  New  York,  57  N.  Y.  Misc.  475,  light  Co.,  65  N.  J.  Eq.  356,  54  Atl. 

109  N.  Y.  Supp.  948.  43(9. 

37  In  re  Johnston,  137  Oal.  115,  69  Cannot,  by  refusing  a  permit  or  im- 
Pae.  973.  posing    unreasonable    conditions,    ex- 

38  Cheney  v.  Barker,  198  Mass.  356,  elude  public  service  company  from  use 
16  Lf.  E.  A.  (N.  S.)  436,  84  N.  E.  492.  of  streets.  Michigan  Tel.  Co.  v.  Ben- 
See  People  V.  Keating,  55  N.  Y.  App.  ton  Harbor,  121  Mich.  512,  47  L.  E. 
Div.  555,  67  N.  Y.  Supp.  413,  aff'd  A.  104,  80  N.  W.  386;  Michigan  Tel. 
166  N.  Y.  601,  59  N.  E.  1128.  Co.  v.  St.  Joseph,  121  Mich.  502,  47 

Ordinarily,  under  ordinances  re-  L.  E.  A.  87,  80  Am.  St.  Eep.  520,  80 
quiring  the  consent  of  a  municipality      N.  W.  383. 
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However,  a  provision  in  a  franchise  granting  the  use  of  streets, 
requiring  the  permission  of  certain  ofScials  to  be  first  obtained,  may 
be  waived  by  the  municipality,^*  although  if  an  ordinance  requires 
franchise  holding  corporations  to  procure  a  written  permit  before  dis- 
turbing the  surface  of  any  street,  the  board  of  public  works  cannot 
waive  the  regulation.*" 

"Where  a  state  gives  a  perpetual  franchise  subject  only  to  a  con- 
dition subsequent  or  a  permit  to  dig  into  the  streets,  and  such  permit 
has  been  granted  and  acted  upon,  the  municipality  cannot  revoke 
the  permit." 

§4431.  License  fees — ^In  general.  So-called  license  fees  may  be 
classified  as  follows:  (1)  License  tax  for  purposes  of  revenue,  which 
is  governed  by  the  general  rules  applicable  to  taxation  instead  of 
the  rules  relating  to  the  police  power,  and  which  is  not  considered 
herein  except  incidentally;  *2  (2)  license  fee  exacted  by  a  municipality 
as  an  exercise  of  the  police  power  and  not  intended  as  a  revenue 


Au  ordinance  giving  the  city  mar- 
shal authority  to  issue  permits  for  ex- 
cavating streets  for  telegraph  and 
telephone  lines  and  to  determine 
whether  or  not  necessity  exists  there- 
for Is  void  as  an  improper  delegation 
of  power.  Texarkaua  v.  Southwestern 
Telegraph  &  Telephone  Oo.,  48  Tex. 
Civ.  App.  16,  106  S.  W.  915. 

39MeWethy  v.  Aurora  Elee.  Light 
&  Power  Co.,  202  111.  ,218,  67  N.  E.  9, 
aff'g  104  111.  App.  479. 

40  Dugdale  v.  St.  Joseph  Ry.,  Light, 
Heat  &  Power  Co.,  195  Mo.  App.  243, 
189  S.  W.  830. 

41  New  York  v.  New  York  Mut.  Gas 
Light  Co.,  135  N.  Y.  App.  Div.  260, 
120  N.  Y.  Supp.  776. 

A  proviso  in  a  statute  creating  a 
public  service  corporation  with  a  per- 
petual franchise  that  no  street  shall 
be  dug  into  without  the  permission 
of  ithe  municipality,  provided  that 
such  permission  shall  not  be  required 
if  the  majority  of  the  owners  in  in- 
terest of  the  property  immediately 
adjoining  such  street  shall  give  their 
consent  in  writing,  is  inconsistent 
with  and  repeals  the  provision  in  a 
statute  authorizing  the  formation  of 


gas  companies  which  provides  that 
the  company  shall  have  power  to  use 
the  streets  for  pipes,  etc.,  ' '  with  the 
consent  of  the  municipal  authorities 
of  said  city,"  etc.,  since  the  fran- 
chise given  by  the  first  statute  was 
perpetual  and  required  no  secondary 
franchise  from  ,the  municipality  to 
make  it  effective,  and  the  provisions 
in  regard  to  permission  to  dig  in  the 
streets  was  the  administrative  con- 
sent to  the  particular  place,  time  or 
circumstances  of  such  digging.  New 
York  V.  New  York;  Mut.  Gf^as  Light 
Co.,  135  N.  Y.  App.  Div.  260,  120 
N.  Y.  Supp.  776. 

Revocation  of  permits  in  general 
by  municipal  corporations,  see  3  Mc- 
Quillin,  Municipal  Corporations,  §1008. 

48  See  infra,  chapter  on  Taxation. 

Tax  and  license  distingfuished,  see 
In  re  Guerrero,  69  Cal.  88,  91,  10  Pac. 
261;  Jacksonville  v.  Ledwith,  26  Fla. 
163,  9  L.  R.  A.  69,  23  Am.  St.  Rep. 
558,  7  So.  885;  TTnited  Startes  Distill- 
ing Co.  V.  Chicago,  112  111.  19,  22, 
1  N.  E.  166. 

Levying  a  tax  of  a  certain  per  cent 
on  the  gross  receipts  of  a  public  serv- 
ice company  is  a  provision  for  an  oe- 
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measure  but  imposed  to  cover  the  expense  of  granting  the  license 
and  of  supervision  over  and  inspection  of  the  thing  licensed;**  (3) 
rent  for  the  space  in  the  streets  actually  appropriated,  imposed  after 
the  granting  of  the  franchise  or  license  to  use  the  streets.**  Another 
closely  allied  question  relates  to  the  power  to  exact  a  license  fee  as 
a  condition  to  the  grant  of  the  use  of  the  streets,  which  fees  are 
generally  upheld,  at  least  where  reasonable.*^ 

Now,  taking  up  first  the  second  class  of  regulations,  which  is  an 
exercise  of  the  police  power,*®  as  distinguished  from  an  exercise  of 
the.  power  of  taxation,  the  rule  is  that  a  municipality  may,  after  a 
street  franchise  is  granted  and  even  though  there  is  no  provision 
therein  as  to  license  fees,  require  the  payment  of  such  a  fee  to  com- 
pensate the  municipality  for  inspection  and  supervision,*''  provided 
the  power  to  impose  license  fees  in  general  has  been  delegated  to  the 


cupation  tax.  Capital  City  Water  Co. 
V.  Board  Revenue  Montgomery  Co., 
117  Ala.  303,  23  So.  970. 

The  mere  power  to  exclude  a  cor- 
poration from  exercising  a  franchise 
in  a  municipality  does  not  include 
power  to  allow  such  exercise  on  con- 
dition of  submitting  to  a  special  taxa- 
tion burden  as  distinguished  from  a 
mere  license.  I/a  Crosse  v.  La  Crosse 
Gas  &  Electric  Co.,  145  "Wis.  408,  130 
N.  W.  530. 

43  See  infra,  this,  section. 

44  See  §4432,  infra. 

45  Nebraska  Tel.  Co.  v.  Lincoln,  82 
Neb.  59,  28  L.  E.  A.  (N.  S.)  221,  117 
N.  W.  284;  Mitchell  v.  Dakota  Cent. 
Tel.  Co.,  25  S.  D.  409,  127  N.  "W.  582. 

See  also  4  McQuillin,  Municipal 
Corporations,  §  1645. 

So  liability  for  license  fees  may 
result  from  provisions  in  charter  of 
public  service  company.  New  York 
V.  Broadway  &  Seventh  Ave.  E.  Co., 
97  N.  Y.  275. 

But  if  the  legislature  has  granted 
a  telegraph  or  telephone  company  the 
right  to  construct  its  lines  upon 
streets  of  cities,  subject  to  the  right 
given  to  cities  to  regulate  the  manner 
of  such  construction,  any  contract 
made  by  such  a  company  with  a  city 
to  pay  it  any  sum  for  permission  to 


establish  its  lines  upon  the  streets  of 
the  city  is  unenforceable  for  lack  of 
consideration  and  the  same  applies 
to  a  provision  in  the  franchise.  Peo- 
ple's Home  Tel.  Co.  v.  Gainesville, 
—  Tex.  Civ.  App.  — ,  141  S.  W.  1044. 

46  Ft.  Smith  v.  Hunt,  72  Ark.  556, 
66  L.  E.  A.  238,  105  Am.  St.  Eep.  51, 
82  S.  W.  163. 

47  United.  States.  St.  Louis  v.  West- 
ern U.  Tel.  Co.,  149  V.  S.  465,  37  L. 
Ed.  810;  AUerton  v.  Chicago,  6  Fed.  555. 

Kansas.  Wyandotte  .  v.  Corrigan, 
35  Kan.  21,  10  Pac.  99. 

Michigan.  Detroit  v.  Detroit  City 
Ey.  Co.,  76  Mich.  421,  43  N.  W.  447. 

Missouri.  Springfield  v.  Smith,  138 
Mo.  646,  37  L.  E.  A.  446,  60  Am..  St. 
Eep.  569,  40  S.  W.  757. 

New  Jersey.  North  Hudson  County 
E.  Co.  v.  Hoboken,  41  N.  J.  L.  71. 

Pennsylvania.  Frankford  &  P.  Pas- 
senger E.  Co.  V.  Philadelphia,  58  Pa. 
St.  119,  98  Am.  Dec.  242. 

A  license  cannot  be  imposed  by  a 
municipality  on  poles  and  wires  used 
exclusively  for  lighting  the  eity  under 
a  contract  with  it  but  may  be  imposed 
on  all  poles  and  wires  used  for  fur- 
nishing light  to  private  consumers. 
New  Castle  v.  Electric  Co.,  16  Pa.  Co. 
•Ot.  Rep.  663. 

An   ordinance  requiring  every  per- 
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local  corporation,*'  and  the  fee  is  for  supervision  and  inspection  and 
not  for  revenue,*®  and  the  fee  is  reasonable ;  *"  and  it  is  generally  held 
to  be  immaterial  that  a  contract  has  already  been  made  fixing  the 
terms  and  conditions  for  erecting  poles  in  the  municipality.*^  Gen- 
erally the  question  arises  as  to  the  validity  of  a  license  fee  imposed 
by  a  municipality  where  it  has  the  power  to  regulate  by  imposing  a 
license  as  an  exercise  of  the  police  power  but  has  no  power  to  tax 
the  business  upon. which  the  license  is  imposed.  The  validity  of  a 
license  fee  does  not  arise  where  the  municipality  possesses  both  the 
police  power  and  the  power  to  tax,  since  the  license  is  then  valid, 
even  if  its  purpose  be  to  procure  revenue  to  defray  general  ex- 
penses of  the  municipality. 

Where  the  franchise  does  not  grant  the  privilege  of  using  the 
streets,  free  from  any  license,  the  exaction  of  one  does  not  impair 
the  obligation  of  the  contract.^^  So  it  is  held  by  the  Supreme  Court 
of  the  United  States  that  a  street  railway  ordinance  under  which  it 
agrees  to  pay  certain  sums  for  the  use  of  the  city  streets  for  a  speci- 
fied period,  but  not  expressly  relinquishing  the  right  to  exact  license 
,  fees,  does  not  preclude  a  subsequent  imposition  of  license  fees  on 
the  company ;  **  but  in  Texas  it  is  lield  that  if  a  franchise  is  granted 


sou  and  eorporation  erecting  and  us- 
ing any  poles  on  any"  street  to  pay 
the  city  as  a  license  a  sum  equal  to 
25  cents  for  each  of  the  poles  is  not 
invalid  as  a  demand  of  rental  for 
the  use  of  the  streets;  and  a  eon- 
tract  of  the  municipality  with  an  elec- 
tric company  in  respect  to  the  poles 
does  not  preoluide  the  city  from  ex- 
ercising its  police  power  in  impos- 
ing such  a  license.  Ft.  Smith  v.  Hunt, 
72  Ark.  556,  66  L.  B.  A.  238,  105  Am. 
St.  Eep.  51,  82  S.  W.  163. 

48  Ordinance  requiring  water  com- 
pany to  pay  certain  fees  for  each  plug 
held  not  authorized  by  charter  of 
city.  Cambridge  v.  Cambridge  Wa- 
■fter  Co.,  99  Md.  501,  2)  Ann.  Oaa.  311, 
58  Atl.  442. 

Authority  to  license  hackmen,  dray- 
men, omnibus  drivers,  etc.,  and  all 
others  pursuing  like  occupations  and 
to  prescribe  their  compensation,  gives 
power  to  license  street  railways.  Al- 
lerton  v.  Chicago,  6  Fed.  555. 


49  North  Hudson  County  E.  Co.  v. 
Hoboken,  41  N.  J.  L.  71;  New  York 
V.  Third  Ave.  E.  Co.,  33  N.  Y.  42; 
New  York  v.  Second  Ave.  R.  Co.,  32 
N.  Y.  261;  Johnson  v.  Philadelphia, 
60  Pa.  St.  445;  Wisconsin  Tel.  Co.  v. 
Oshkosh,  62  Wis.  32,  31  N.  W.  8:28. 

A  license  fee  when  imposed  fox  the 
main  purpose  of  revenue  is  not  a 
'  police  regulation  but  is  a  tax  which 
oan  only  be  upheld  under  the  power 
of  taxation.  Kansas  City  v.  Corri- 
gan,  18  Mo.  Apjr.  206. 

60  See  §  4434,  infra. 

BlFt.  Smith  V.  Hunt,  72  Ark.  556, 
66  L.  E.  A.  238,  105  Am.  St.  Rep.  51, 
82  S.  W.  163. 

52  State  V.  Herod,  29  Iowa  123;  New 
Orleans  v.  New  Orleans  City  &  L.  R. 
Co.,  40  La.  Ann.  587,  4  So.  512.  Com- 
pare Philadelphia  v.  Empire  Pas- 
senger Ey.  Co.,  177  Pa.  St.  382,  35 
Atl.    721. 

53  St.  Louis  V.  United  R.  Co.,  210 
U.  S.  266,  52  L.  Ed.  1054. 
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by  a  city  to  an  electric  light  company  on  its  agreement  to  fiimisli 
free  of  charge  lines  for  public  buildings,  etc.,  a  municipality  cannot 
thereafter  impose  a  license  fee  as  a  rental  or  charge  for  the  use  of 
the  streets.**  And  in  New  York,  where  the  ordinance  granting  the 
franchise  to  use  the  streets  provided  for  a  certain  license  fee  per  car 
as  a  condition  of  granting  the  'franchise,  a  subsequent  ordinance  rais- 
ing the  fee"  from  twenty  to  fifty  dollars  per  car  was  held  invalid.** 
And  in  the  Supreme  Court  of  the  United  States  it  was-  held  as  late  as 
1912  that  where  a  public  service  company  has  been  granted  a  franchise 
to  use  streets,  a  subsequent  ordinance  requiring  the  company  to  pay 
a  large  sum  monthly  (in  the  particular  case  involving  a  water  com- 
pany, the  sum  being  three  hundred  dollars  a  month,)  for  the  privi- 
lege of  occupying  the  streets^  constituted  an  impairment  of  contract 
obligations  so  as  to  be  invalid.*® 

§^4432.  — Pee  as  rental  for  use  of  streets.  Where  there  is  no 
franchise  to  use  the  streets  but  only  a  mere  license,  it  is  held  that 
the  municipality  may  thereafter  impose  a  rental  charge,  as  distin- 
guished from  a  tax  or  a  license  fee  proper,  for  the  exclusive  and 
permanent  use  of  the  streets  by  poles.*'' 


Contra,  New  York  v.  Twenty-Third 
St.  E.  Co.,  77  N.  Y.  App.  Div.  373, 
378,  79  N.  Y.  Supp.  323,  where  fran- 
chise was  sold  to  company  at  public 
auction  for  $150,000. 

54  Where  an  electric  light;  company 
obtained  from  a  city  a  franchise  to 
put  its  poles  on  the  streets,  and  in 
pursuance  thereof  erected  its  poles, 
and  the  franchise  required  the  com- 
pany to  furnish  free  of  charge  elec- 
tric lights  for  uae  in  certain  public 
buildings  and  to  -  furnish  electric 
street  lights  at  certain  prices  agreed 
upon,  and  no  other  street  license 
fees  were  therein  exacted,  the  munici-' 
pality  cannot  thereafter  impose  a  li- 
cense fee  on  the  poles  owned  and 
used  by  the  company.  Texarkana 
Gas  &  Electric  Co.  v.  Texarkana,  58 
Tex.  Civ.  App.  109,  123  S.  "W.  213. 
See  also  St.  Louis  v.  Western  XT.  Tel. 
Co.,  63  Fed.  68. 

56  New  York  v.  Third  Ave.  E.  Co., 
33  N.  Y.  42.     But  see  Union  Passen- 


ger By.  Co.  V.  Philadelphia,  101  U.  S. 
528,  25  L.  Ed.  912. 

56  Boise  Artesian  Hot  &  Cold  Water 
Co.  V.  Boise  City,  230  TJ.  S.  84,  57 
L.  Ed.  1400,  lev'g  186  Fed.  705. 

67  In  §t.  Louis  v.  Western  U.  Tel. 
■Co.,  149  XT.  S.  465,  37  L.  Ed.  810,  it 
was  held  that  "a  municipal  charge 
for  the  use  of  the  streets  of  the 
municipality  by  a  telegraph  company, 
erecting  its  poles  therein,  is  not  a 
privilege  or  license  tax. ' '  And  in 
its  opinion  the  supreme  court,  speak- 
ing by  Mr.  Justice  Brewer,  says:  "All 
that  we  desire  or  need  to  notice  is 
the  fact  that  this  use  is  an  absolute, 
permanent,  and  exclusive  appropria- 
tion of  that  space  in  the  streets  which 
is  occupied  by  the  telegi-aph  poles. 
To  that  extent  it  is  a  use  different  in 
kind  and  extent  from  that  enjoyed 
by  the  general  public.  Now,  when 
there  is  this  permanent  and  exclusive 
appropriation  of  a  part  of  the  high- 
way, is  there  in  the  nature  of  things 
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§  4433.  —  Where  right  to  use  streets  has  been  granted  by  federal 
government  or  by  state.  Where  permission  to  use  the  streets  has 
been  granted  the  corporation,  as  in  case  of  telegraph  companies,  by 
the  federal  statutes,  it  is  generally  held  that  such  legislation  does 
not  preclude  the  imposition  of  a  reasonable  license  fee  by  a  munici- 
pality.** On  the  other  hand,  where  permission  to  occupy  streets  is 
granted  corporations  by  the  legislature,  it  is  generally  held  that  a 
municipality  cannot  impose  a  license  "tax"  for  the  use  of  the 
streets,*^  or  a  fee  as  a  rental  for  their  use,^'*  although  it  may  impose 


anything  to  inhibit  the  public  from 
exacting  rental  for  the  space  thus 
occupied?  Obviously  not.  Suppose 
a  municipality  permits  one  to  occupy 
space  in  a  public  park,  for  the  erec- 
tion of  <a,  booth  in  which  to  sell  fruit 
and  other  articles;  who  would  ques- 
tion the  right  of  the  city  to  charge 
for  the  use  of  the  ground  thus  oc- 
cupied, or  call  such  charge  a  tax, 
or  any.thing  else  except  rental.  So, 
in  like  manner,  while  permission  to 
a  telegraph  company  to  occupy  the 
streets  is  not  technically  a  lease,  and 
does  not  in  terms  create  the  relation 
of  landlord  and  tenant,  yet  it  is  the 
giving  of  the  exclusive  use  of  real 
estate,  for  which  the  giver  has  a  right 
to  exact  compensation,  which  is  ia 
the  nature  of  rental." 

In  Illinois  this  theory  has  also  been 
adopted  in  Springfield  v.  Postal  Tel. 
Cable  Co.,  253  111.  346,  97  N.  E.  672. 

But  in  Louisiana,  it  is  held  that  a 
municipality  cannot  impose  a  charge 
of  five  dollars  a  pole  on  the  poles 
of  a  telephone  company,  which  has 
already  been  granted  a  franchise  to 
use  the  streets  (New  Orleans  v.  Great 
Southern  Telephone  &  Telegraph  Co., 
40  La.  Ann.  41,  3  Am.  St.  Sep.  502, 
3  So.  533),  but  that  a  contract  giving 
the  right  to  lay  tracks  for  a  street 
railway,  without  dispensing  with  the 
payment  of  a  license,  is  not  impaired 
by  afterwards  imposing  such  license. 
New  Orleans  v.  New  Orleans  City  & 
L.  R.  Co.,  40  La.  Ann.  587,  4  So.  512. 

B8St.  Louis  V.  Western  U.  Tel.  Co., 


148  U.  S.  92,  37  L.  Ed.  380,  rev'g  39 
Fed.  59;  Western  U.  Tel.  Co.  v.  At- 
torney General,  125  U.  S.  530,  31  L. 
Ed.  790;  Springfield  v.  Postal  Tel. 
Cable  Co.,  253  111.  346,  97  N.  E.  ,672; 
Philadelphia  v.  Postal  Tel.  Cable  Co., 
67  Hun  (N.  Y.)  21,  66  Hun  633,  21 
N.  Y.  Supp.  556. 

Municipality  may  impose  charge  of 
two  dollars  a  pole  and  the  same  sum 
per  mile  of  underground  wire,  on  a 
telegraph  company  which  has  the  right 
to  use  the  streets  because  of  the  fed- 
eral statute.  Western  TJ.  Tel.  Co.  v. 
Richmond,  224  U.  S.  160,  56  L.  Ed. 
710,  afe'g  178  Ped.  310. 

69  In  Wisconsin,  it  is  held  that  where 
a  city  has  no  power  to  grant  any  privi- 
leges in  the  streets  to  a,  particular 
public  service  company  and  no  power 
to  prevent  the  use  by  the  company 
of  the  streets  in  a  reasonable  manner, 
consistent  with  the  public  use,  the 
municipality  cannot  impose  an  annual 
license  tax  on  the  company,  where 
the  court  can  clearly  see  that  revenue 
and  not  regulation  is  the  aim  of  the 
ordinance.  Wisconsin  Tel.  Co.  v.  Mil- 
waukee, 126  Wis.  1,  1  L.  E.  A.  (N.  S.) 
581,  110  Am.  St.  Eep.  886,  104  N.  W. 
1009. 

Municipality  may  not  impose  a  car 
tax  on  street  car  company  operating 
under  a  state  franchise,  where  a  car 
tax  was  fixed  by  the  state  in  grant- 
ing the  franchise.  New  York  v.  New 
York  City  Ey.  Co.,  122  N.  Y.  Supp. 
457. 

60  Hodges  V.  Western  U.  Tel.  Co., 
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a  reasonable  license  fee,  under  the  police  power,  to  cover  the  expense 
of  supervision  necessary  to  the  safety  of  the  highway.*^ 

§  4434.  — Eeasonableness  of  amouiLt  of  license.  What  is  a  "rea- 
sonable" license  fee?  This  question  is  herein  considered  only  with 
reference  to  a  license  fee  imposed  in  the  exercise  of  the  police  power 
and  not  with  reference  to  a  license  for  revenue.  Primarily,  the  amount 
of  the  license  fee  imposed  on  a  public  service  company  is  discre- 
tionary with  the  municipality,®^  but  the  reasonableness  of  any  such 
charge  is  a  matter  for  judicial  investigation,  although  such  discre- 
tion will  not  be  interfered  with  in  the  absence  of  fraud  or  abuse.^' 
So,  where  not  prohibited  by  statute  or  otherwise,  the  amount  of  the 
fee  may  be  increased  or  decreased  from  time  to  time.**  Prima  facie, 
a  license  fee  is  reasonable,  and  it  devolves  on  the  public  service  com- 
pany to  show  the  contrary.®^ 

The  amount  of  a  license  fee,  although  imposed  in  the  exercise  of 
the  police  power  and  not  in  the  exercise  of  the  power  of  taxation,  may 
include  not  only  the  cost  of  issuing  a  license  but  also  a  reasonable 
compensation  for  the  exercise  of  supervision  of  the  licensed  business. 
And  a  license  fee  is  not  unreasonable  merely  because  it  yields  a  return 
in  excess  of  the  amount  necessary  to  reimburse  the  municipality  for 
the  costs  of  supervision  and  inspection,*®  since  the  exact  cost  of  super- 

72  Miss.  910,  29  L.  B.  A.  770,  18  So.  Reasonableness   of  license   tax  for 

84,  in  which  case  the  ordinance  was  poles  is  a  question  for  the  court  and 

copied  from  the  St.   Louis   ordinance  not   for   the   jury.     Taylor   v.   Postal 

declared  valid  in  St.  Louis  v.  Western  Tel.   Cable   Co.,   202  Pa.   583,  52  Atl. 

U.  Tel.  Co.,  148  TJ.  S.  92,  37  L.  Ed.  128;    West    Conshohoeken   v.   Consho- 

380,  149  TJ.  S.  465,  37  L.  Ed.  810,  but  hocken  Elee.  Light  &  Power  Go.,  29 

the  court  distinguisbes  the  federal  de-  Pa.  Super.  Ct.  7.     But  in  some  cases 

cision   on   the   ground  that  St.   Louis  maj'  be  questioned  for  jury.    Atlantic 

operates  under  a,  freeholder  'a  charter  &  P.  Tel.  Co.  v.  Philadelphia,  190  U.  S. 

and  is  the  absolute  owner  of  the  fee  160,  166,  47  L.  Ed.  995. 

in  its  streets,  but  in  truth  the  city  has  64  State  v.  Hilbert,  72  Wis.  184,  39 

an  easement  only.  N.  W.  326. 

61  AUentown  v.  Western  U.  Tel.  Co.,  65  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
148  Pa.  St.  117,  33  Am.  St.  Rep.  820,  delphia,  190  XT.  S.  160,  165,  47  L.  Bd. 
23  Atl.  1070.  995. 

62  Sunset  Telephone  &  Telegrapli  Requiring  an  electric  light  company 
Co.  V.  Pasadena,  161  Cal.  265,  118  Pac.  to  number  and  designate  with  figures 
796;  Byrne  v.  Chicago  General  R.  Co.,  each  of  its  poles  in  the  city  and  to 
169  111.  75,  48  N.  E.  703.  pay  a  license  of  fifty  cents  a  year  for 

See,  generally,  3  MeQuillin,  Mnniei-  each    pole    is    reasonable    and   valid. 

pal  Corporations,  §  1002.  Lancaster  v.  Edison  Elee.  Illuminat- 
es North  Braddoek  v.  Second  Ave.  ing  Co.,  8  Pa.  Co.  Ct.  Rep.  178. 

Tel.  Co.,  8  Pa.  Super.  Ot.  233.  66  Western  TJ.  Tel.  Co.  v.  New  Hope 
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vision  is  incapable  of  proof  in  advance;  and  hence  the  municipality 
may  make  the  charge  large  enough  to  cover  any  reasonable  antici- 
pated expenses,  and  the  charge  cannot  be  avoided  because  it  subse- 
quently appears  that  it  was  somewhat  in  excess  of  the  actual  cost  of 
supervision.^''  Furthermore,  what  "is  reasonable  in  one  municipality 
may  be  oppressive  and  unreasonable  in  another. ' '  ®*  However,  the 
fee  is  invalid  if  its  amount  is  so  much  in  excess  of  that  necessary  for 
supervision  and  inspection  that  it  is  clear  the  fee  is  one  for  revenue.®* 
For  instance,  where  the  license  fee  charged  was  more  than  twenty 
times  what  would  reasonably  be  expended  for  inspection,  the  ordi- 
nance was  held  void  on  the  ground  that  it  was  plainly  a  revenue 
measure.'''*    An  annual  license  fee  of  a  dollar  a  pole,  and  two  dol- 


Borough,  187  TJ.  S.  419,  47  L.  Ed.  240. 

"But  if  it  be  admitted  that  the 
sum  in  question  is  a  reasonable  charge 
for  a  license  as  a  police  regulation 
(which  we  must  assume),  then  its  in- 
cidental operation  in  augmenting  the 
receipts  into  the  city  treasury  cannot 
invalidate  it."  Johnson  v.  Phila- 
delphia, 60  Pa.  St.  445,  450. 

In  Chester  City  v.  Western  IT.  Tel. 
Co.,  154  Pa.  St.  464,  25  Atl.  1134,  in 
which  it  was  averred  in  the  affidavit 
of  defense  that  the  rates  charged 
were  at  least  five  times  the  amount 
of  the  expense  involved  in  the  super- 
vision exercised  by  the  municipality, 
the  Supreme  Court  said:  "Por  the 
purposes  of  this  case  we  must  treat 
this  averment  as  true,  as  far  as  it 
goes.  The  difficulty  is  it  does  not  go 
far  enough.  It  refers  only  to  the 
usual,  ordinary,  or  necessary  excuse 
of  municipal  officers,  of  issuing  li- 
censes and  other  expenses  thereby  im- 
posed upon  the  municipality.  It 
makes  no  reference  to  the  liability 
imposed  upon  the  city  by  the  erec- 
tion of  telegraph  poles.  It  is  the 
duty  of  the  city  to  see  that  the  poles 
are  safe,  and  properly  maintained, 
and  should  a  citizen  be  injured  in 
person  or  property  by  reason  of  a 
neglect  of  such  duty,  an  action  might 
lie  against  the  city  for  consequences 
of  such  neglect.  It  is  a  mistake, 
therefore,  to  measure  the  reasonable- 


ness of  the  charge  by  the  amount 
actually  expended  by  the  city  for  a 
particular  year,  to  the  particular  pur- 
poses specified  in  the  affidavit. ' ' 

67  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
delphia, 190  U.  S.  160,  164,  165,  47 
L.  Ed.  965. 

68  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
delphia, 190  IT.  S.  160,  167,  47  L.  Ed. 
995. 

69  See  I>enver  City  Ey.  Co.  v.  Den- 
ver, 21  Colo.  350,  29  L.  B.  A.  608,  52 
Am.  St.  Eep.  239,  41  Pac.  826;  Gettys- 
burg v.  Gettysburg  Transit  Co.,  36 
Pa.  Super.  Ot.  598. 

70  Postal  Tel.-Cable  Co.  v.  Taylor, 
193  U.  S.  64,  70,  48  L.  Ed.  342,  rev'g 
202  Pa.  5S3,  52  Atl.  128. 

In  Taylor  Borough  v.  Postal  Tel.- 
Cable  Co.,  202  Pa.  583,  52  Atl.  128, 
the  supreme  court  said:  "Clearly  the 
reasonableness  of  the  fee  is  not  to 
be  measured  by  the  vialue  of  the  poles 
and  wires  or  of  the  land  occupied, 
nor  by  the  profits  of  the  business. 
The  elements  which  enter  into  the 
charge  are  the  necessary  or  probable 
expense  incident  to  the  issuing  of  the 
license  and  the  probable  expense  of 
suet  inspection,  regulation,  and  police 
surveiWance  as  municipal  authorities 
may  lawfully  give  to  the  erection  and 
maintenance  of  the  poles  and  wires. 
*  *  *  Whetheri  or  not  the  fee  is 
so  obviously  excessive  as  to  lead  ir- 
resistibly to  the  conclusion  that  it  is 
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lars  and  a  half  per  mile  of  wire,  imposed  on  telegraph,  telephone  and 
electric  light  poles,  has  been  held  reasonable.''*  So  a  charge  of  one 
dollar,'''^  two  dollars,''*  and  three  dollars  per  pole  ''*  has  been  held 


exacted  as  a  retUTn  for  ithe  use  of 
the  streets,  or  ia  imposed  for  revenue 
purposes,  is  a  question  for  the  courts, 
and  is  to  be  determined  upon  a  view 
of  ^the  facts,  not  upon  evidence  con- 
sisting of  the  opinions  of  witnesses 
as  to  the  proper  supervision  that  the 
municipal  authorities  might  properly 
exercise  and  the  expense  of  the 
same. ' '  But  on  ■  a  writ  of  error,  the 
Supreme  Court  of  the  United  States 
reversed  the  ease  because  the  borough 
did  nothing  in  the  way  of  inspec- 
tion, or  supervision  during  the  time 
covered  by  the  license  on  telegraph 
poles,  and  because  "the  fee  itself  is 
twenty  times  the  amount  of  expense 
that  might  have  been  reasonably  and 
fairly  incurred  to  make  the  most  care- 
ful, thorough  and  efficient  inspection 
and  supervision  that  might  have  been 
made  of  such  poles  and  wires,  and  for 
all  reasonable  measures  and  preeau<- 
tions  that  possibly  eould  be  required 
to  be  taken  by  the  borough  for  the 
safety  of  its'  citizens  and  the  public." 
Postal  Tel.-Cable  Co.  v.  Taylor,  192 
L'.  S.  64,  70,  48  L.  Ed.  342. 

71  "Western  IT.  Tel.  Co.  v.  New  Hope 
Borough,  187  TJ.  S.  419,  47  L.  Ed.  240, 
aff'g  16  Pa.  Super.  Cft.  306. 

73  Ordinance  requiring  inspection  by 
municipal  officer  of  all  telegraph  poles 
within  the  eity  and  imposing  a,  fee 
of  a  dollar  a  pole  is  reasonable.  Al- 
lentown  v.  Western  TJ.  Tel.  Co.,  148 
Pa.  St.  117,  33  Am.  St.  Eep.  820,  23 
Atl.  1070. 

An  ordinance  which  fixes  a  charge 
of  one  dollar  a  year  for  each  pole 
of  a  telegraph  company  as  a  remuner- 
ation to  the  municipality  for  the  use 
of  the  street  by  the  pole  is  prima 
facie  reasonable,  apd  the  burden  to 
prove  unreasonableness  is  upon  those 
whd  assert  the  contrary.     Springfield 


V.  Postal  Tel.-Cable  Co.,  253  111.  346, 
97  N.  E.  672. 

73  Postal  Tel.-Cable  Co.  v.  Balti- 
more, 79  Md.  502,  24  L.  E.  A.  161, 
29  Atl.  819,  aff'd  156  U.  S.  210,  39 
L.  Ed.  399. 

May  impose  a  charge  of  two  dollars 
a  pole  per  year  and  provide  a  penalty 
for  its  non-payment.  Western  U.  Tel. 
Co.  V.  Eichmond,  178  Ped.  310,  321, 
aff'd  224  U.  S.  160,  56  L.  Ed.  710. 

"While  it  is  true  that  the  city  can- 
not impose  a  tax  upon  the  franchises 
of  the  company,  as  that  would  be 
a  burden  upon  interstate  commerce, 
still  it  can  make  a  reasonable  charga 
for  the  use  of  its  property,  in  which 
all  the  public  are  interested;  and  if 
the  complainant  occupies  any  of  such 
property  there  is  no  reason  why  it 
should  not  pay  a  reasonable  rent  for 
it,  as  all  citizens  and  all  other  cor- 
porations do  for  a  like  use.  It  is  not 
a  tax,  in  the  sense  in  which  that 
word  is  ordinarily  used,  but  is  in  the 
nature  of  a  special  toll,  imposed  for  a 
specific  use  of  designated  property  by  a 
particular  party.  The  poles  deprive  the 
city  and  the  public  of  the  use  of  cer- 
tain portions  of  the  streets,  and  fre- 
quently necessitate  the  excavation, 
repair,  and  inspection  of  the  same, 
causing  expense  to  the  city  and  in- 
convenience to  the  public.  A  toll  of 
two  dollars  per  pole  per  annum  might 
be  an  unreasonable  charge  along  a 
country  highway,  but  in  a  thickly  set- 
tled section,  like  the  streets  of  the 
city  of  Eichmond,  where  many  peo-  . 
■pie  for  various  purposes  make  con- 
tinuous uses  of  them,  the  sum  of  two 
dollars  per  year  for  such  use 
per  pole  seems  entirely  proper 
and  reasonable."  Western  U.  Tel. 
Co.  V.  Eichmond,  178  Fed.  310,  324, 
afe'd  224  IT.  S.  160,  56  L.  Ed.  710. 

74MemTihia  v.  Postal  Telegraph  & 
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reasonable.     On  the  other  hand,  five  dollars  a  pole,  has  been  held 
unreasonable.'* 

§4435.  — Application  of  rules  to  particular  corporations.  Sub- 
ject to  the  rules  already  stated,  a  license  fee  may  be  imposed  upon 
railroad  companies,''®  street  railroad  companies,'''  including  a  license 
fee  for  each  car  which  is  operated  by  the  company,'*  express  compa- 


Cable  Co.,  164  Fed.  600,  16  Ann.  Cas. 
342. 

75  St.  Louis  V.  Western  U.  Tel.  Co., 
■63  Fed.  68. 

76  Johnson,  v.  Philadelphia,  60  Pa. 
St.  445. 

A  license  on  passenger  railroad  cars 
for  revenue  purposes  only  is  not  an 
ordinance  for  police  and  internal  gov- 
ernment. Hence,  under  general  power, 
without  special  authority,  an  ordi- 
nance imposing  annual  tax  on  pas- 
senger railroad  ears  running  into  cities 
is  valid.  New  York  v.  Third  Ave. 
E.  Co.,  33  N.  T.  42;  New  York  v. 
Second  Ave.  R.  Co.,  sa  N.  T.  261. 
These  cases  considered  and  limited  in 
New  York  v.  Broadway  &  S.  Ave.  B. 
Co.,  97  N.  Y.  275. 

77  Bloomington  &  N.  Railway,  Elec- 
tric &  Heating  Co.  v.  Bloomington, 
123  111.  App.  639;  Gettysburg  v. 
Gettysburg  Transit  Co.,  36  Pa.  Super. 
Ct.  598. 

A  provision  in  the  charter  of  the 
city  granting  power  "to  license  and 
regulate,"  does  not  authorize  the 
city  to  exact  lieens'e  fees  for  rev- 
enue purposes  from  a  street  railway 
company.  North  Hudson  Ry.  Co.  v. 
Hoboken-,  .41  N.  J.  L.  71,'  New  York 
v.  Second  Ave.  Ry.  Co.,  32  N.  Y.  261. 

The  tax  may  be  imposed  under  an 
ordinance  relating  to  a  license  on 
omnibuses,  carriages,  hacks  and  other 
vehicles  used  in  carrying  passengers. 
North  Braddoek  v.  Second  Ave.  Trac- 
tion Co.,  28  Pittsb.  Leg.  J.  (Pa.)  27. 

Operating  a,  street  railway  is  a 
"business"  within  the  meaning  of  a 
statute  providing  that  a  license  tax 


may  be  imposed  on  such  business. 
New  Orleans  v.  New  Orleans  City  & 
L.  R.  Co.,  40  La.  Ann.  587,  4  So.  512.' 

A  license  on  ' '  each  and  every  street 
'railway  company,"  in  addition  to  an 
ad  valorem  tax  on  the  railroad  prop- ' 
erty,  sustained,  as  not  unequal  taxa- 
tion. Newport  News  &  O.  P.  Ry.  & 
Blec.  Co.  V.  Newport  News,  100  Va. 
157,  40  S.  E.  645. 

In  Missouri,  both  an  ad  valorem 
tax  and  the  tax  upon  the  use  of  the 
company's  ears  as  street  railroad  ears 
can  be  exacted.  Springfield  v. 
Smith,  138  Mo.  645,  37  L.  R.  A.  446, 
60  Am.  St.  Rep.  569,  40  S.  W.  767; 
Aurora  v.  McGannon,  138  Mo.  38,  39 
S.  W.  469;  St.  Louis  v.  Ernst,  95  Mo. 
360,  8  S.  W.  558;  St.  Louis  v.  Green, 
70  Mo.  562,  7  Mo.  App.  468;  Kansas 
■City  v.  Corrigan,  18  Mo.  App.  206. 
Such  power  may  be  exercised  by  the 
city  as  a  police  regulation  or  for 
the  purpose  of  raising  revenue  within 
the  constitutional  limitations.  Spring- 
field V.  Smith,  138  Mo.  645,  37  L.  R.  A. 
446,  60  Am.  St.  Rep.  569,  40  S.  W. 
757.  A  contract  on  the  part  of  the 
city  not  to  levy  and  collect  a  tax 
from  a  railroad  company  thereafter, 
is  ultra  vires  and  void.  Springfield 
V.  Smith,  138  Mo.  645,  37  L.  B.  A. 
446,  60  Am.  St.  Rep.  569,  40  S.  "W. 
?57;  State  v.  Hannibal  &  St.  J.  R. 
Co.,  75  Mo.  208. 

78  An  ordinance  taxing  a  street 
railway  $10  for  each  car  operated  by 
it,  and  imposing  a  fine  on  the  com- 
pany for  operating  its  cars  without 
having  paid  such  license  tax,  is  valid. 
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nies,'''  gas^"  and  electric  light  companies,*^  water  compaiiies,^*  tele- 
graph and  telephone  companies,^  notwithstanding  the  Company  is 


Springfield  v.  Smith,  138  Mo.  645,  37 
L.  R.  A.  446,  60  Am.  St.  Rep.  569,  40 
S.  W.  757. 

Ordinance  imposing  an  annual  li- 
cense of  $50  per  car  operated  by  a 
street  railroad  company  within  the 
corporate  limits  was  held  to  be  a 
valid  exercise  of  the  police  power. 
Allerton  v.  Chicago,  6  Fed.  555. 

Under  the  1895  statute  as  amended 
in  1897,  providing  for  the  payment 
of  license  fees  by  street  railroads, 
based  on  their  grosis  receipts,  in  lieu 
of  all  other  taxes,  the  city  of  Mil- 
waukee cannot  impose  an  annual  li- 
cense fee  of  $15  a  car,  since  impos- 
ing a  fee  for  revenue  rather  than 
one  under  the  police  power  for  a 
regulation  and  supervision  of  the 
business.  Milwaukee  v.  Milwaukee 
Elec.  Railway  &  Light  Co.,  147  Wis. 
458,  133  N.  "W.  593. 

79  Montgomery  v.  Shoemaker,  51 
Ala.  114;  Adams  Exp.  Co.  v.  Owens- 
boro,  85  Ky,  265,  3  S.  W.  370. 

80  License  on  pipes  of  gas  company 
is  not  invalid  unless  it  clearly  ap- 
pears the  ordinance  is  a  revenue 
measure  or  the  license  fee  is  grossly 
in  excess  of  that  necessary  for  police 
supervision.  Kittanning  Borough  v. 
Kittanning  Consol.  Nat.  Gas  Co.,  26 
Pa.  Super.  Ot.  355. 

A  municipality  may  require  a  gas 
company  to  pay  annually  a  reasonable 
sum  to  compensate  for  the  city's 
necessary  supervision  of  the  work  as 
well  after  as  during  its  installation; 
and  a  clause  in  the  ordinance  that 
the  payments  are  "for  the  benefit  «f 
the  gas  and  light  fund  of  said  city" 
doesi  not  make  the  ordinance  invalid 
as  one  for  general  revenue.  Columbus 
V.  Columbus  Gas  Co.,  76  Ohio  St.  309, 
81  N.  E.  440. 

81  A  municipality  having  power  to 
prescribe    reasonable    regulations    for 


the  conduct  of  the  business  of  an  elec- 
tric light  company  may  provide  for  a 
reasonable  inspection  of  all  poles  to 
see  if  they  are  secure  and  charge  the 
cost  thereof  to  the  company.  Sagi- 
naw "v.  Swift  Elec.  Light  Co.,  113 
Mich.  660,  72  N.  W.  6. 

82  Kittanning  Borough  v.  Armstrong 
Water  Co.,  35  Pa., Super.  Ct.  174. 

83Pensacola  v.  Southern  Bell  Tel. 
Co.,  49  Ela.  161,  37  So.  820;  Peoria  v. 
Postal  Tel.-Oable  Co.,  274  111.  568, 
113  N.  E.  968;  Braddock  v.  Allegheny 
County  Tel.  Co.,  25  Pa.  Super.  Ct. 
544;  Norwood  v.  Western  IJ.  Tel.  Co., 
25  Pa.  Super.  Ct.  406. 

A  municipality  may  require  tele- 
graph companies  to  pay  a  certain. sum 
per  pole  as  compensation  for  the  use 
of  the  streets.  Western  JJ.  Tel.  Co.  v. 
Richmond,  224  U.  S.  160,  56  L.  Ed. 
170,  afe'g  178  Fed.  310. 

Municipalities  may  impose  upon 
telegraph  and  telephone  companies  us- 
ing the  streets  by  permission  or  li- 
cense, as  distinguished  from  an 
irrevocable  grant  or  franchise,  a 
reasonable  charge  in  the  nature  of  a 
rental  for  the  exclusive  use  of  the 
parts  of  the  street  occupied  by  poles; 
and  sometimes  charges  may  be  im- 
posed upon  public  service  corporations 
occupying  the  streets  of  a  municipal- 
ity, not  by  way  of  rental,  but  in  the 
exercise  of  police  power  in  the  na- 
ture of  a  license  fee.  Springfield  v. 
Postal  Tel.-Cable  Co.,  253  lU.  346,  97 
N.  E.  672. 

But  it  has  been  held  that  charter 
power  to  license  telephone  companies 
and  to  fix  the  compensation  which 
they  shall  pay  annually  to  the  city 
for  such  license  or  privilege  does  not 
authorize  an  ordinance  requiring  all 
telephone  companies  to  pay  an  an- 
nual license  tax  of  one  hundred  dol- 
lars, where  it  is  a  revenue  j-rovision 
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engaged  in  interstate  commerce,'*  or  that  the  right  of  a  telegraph 
company  to  use  the  streets  is  derived  from  the  federal  statute  of  1866 
relating  to  telegraph  companies,^*  warehouse  companies,*^  etc. 

§4436.  Regulations  of  railroad  companies — In  general.  Under 
the  police  power,  regulations  of  railroad  companies  which  are  reason- 
able are  upheld  where,  enacted  to  promote  the  public  safety,  the 
safety  of  passengers  or  property  or  of  the  employees  of  the  road, 
or  to  compel  the  companies  to  fulfil  their  duties  to  the  public,*''  sub- 
ject to  the  exception  that  they  must  not  violate  constitutional  provi- 
sions such  as  those  relating  to  due  process  of  l&,w,**  equal  protection 
,  of  the  laws,*®  etc.  It  is  not  within  the  scope  of  this  work  to  review 
at  length  the  multitude  of  decisions  relating  to  the  scope  of  the  power 
of  governmental  regulations  of  railroads.®"  Most  of  the  law  in  re- 
gard thereto  is  now  well  settled.  For  instance,  there  is  no  question 
at  the  present  time  as  to  the  power  of  the  state,  a  public  service  com- 
mission, or  a  municipality,  in  a  proper  case,  to  regulate  the  speed 
of  railroad  trains  within  a  municipality,®^  requiring  locomotive  en- 
gineers to  be  examined  and  licensed,®^  requiring  passenger  cars  to 


and  greatly  in  excess  of  the  cost  of 
issuing  tlie  license,  etc.  Sunset  Tele- 
phone &  Telegraph  Co.  v.  Medford, 
115  Fed.  202. 

An  ordinance  making  it  unlawful 
to  erect  telephone  poles  TOthout  a 
franchise,  as  relating  to  companies 
doing  a  local  or  intrastate  business, 
and  imposing  a  semi-annual  charge 
of  seventy-five  cents  for  each  pole  of 
a  line  used  in  interstate  business  un- 
less the  interstate  company  has  se- 
cured a  franchise  or  privilege,  does 
not  discriminate  against  the  interstate 
company.  Sunset  Telephone  &  Tele- 
graph Co.  v.  Pasadena,  161  Cal.  265, 
118  Pae.  796. 

84  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
delphia, 190  TJ.  S.  160,  47  L.  Ed.  995; 
St.  Louis  V.  Western  TJ.  Tel.  Co.,  148 
TJ.  S.  92,  37  L.  Ed.' 380,  rev'g  39  Fed. 
59. 

See,  generally,  2  MoQuillin,  Munici- 
pal Corporations,  §  783. 

85  See  §  4433,  supra.  See  also  §  4454, 
n.  28,  infra. 


86  The  state  may  require  a  ware- 
house company  to  take  out  a  license 
as  a  prerequisite  to  doing  business. 
W.  W.  Cargill  Co.  v.  Minnesota,  180 
U.  S.  452,  46  L.  Ed.  619,  aff'g  77  Minn. 
223,  79  N.  "W.  962. 

87  State  V.  Wabash,  St.  L.  &  P.  By. 
Co.,  83  Mo.  144. 

Ordinances  limiting  speeds  of  trains, 
requiring  notice  of  their  approach, 
fixing  hours  for  shifting  cars  and  pe- 
riods of  stoppage  of  cars,  and  re- 
quiring the  adjustment  of  tracks  to 
the  established  grade  of  the  streets, 
in  business  sections,  of  the  municipal- 
ity, are  within  the  police  power  of 
the  municipality.  Atlantic  Coast  Line 
R.  Co.  V.  Goldsboro,  232  TJ.  S.  548,  58 
L.  Ed.  721,  laflf'g  155  N.  0.  356,  71 
S.  E.  514. 

88  See  §4397,  supra. 

89  See  §4403,  supra. 

90  See  textbooks  on  the  subject  of 
railroads. 

91  See  §  4446,  infra. 

92  Nashville,  C.  &  St.  L.  B,  Co.  v. 
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be  supplied  with  pure  drinking  water  9'  and  sanitary  drinking  cups,'* 
requiring  separate  coaches  for  white  and  colored  passengers,'*  requir- 
ing railroads  to  provide  means  for  water  to  pass  under  embank- 
ments,'^ etc.  So  a  statute  authorizing  a  public  service  commission 
to  compel  the  installation  of  efficient  locomotive  headlights  does  not 
deprive  railroad  companies  of  their  property  without  due  process  of 
law,  notwithstanding  expense  is  caused  thereby.'''  A  regulation  re- 
quiring a  railroad  to  maintain  an  agent  at  a  particular  station  is 
valid,  under  proper  circumstances,  but  not  where  the  expense  im- 
posed upon  the  company  is  entirely  out  of  proportion  to  the  benefit 
to  be  derived  by  the  'public." 

For  the  convenience  and  welfare  of  the  public,  a  municipality  may 
require  the  tracks  of  a  railroad  company  to  be  shifted  from  one  street 
to  another."  So  there  is  a  proper  exercise  of  the  police  power,  as 
distinguished  from  the  impairment  of  a  contract,  where  the  munici- 
pality revokes  the  right  to  lay  a  second  track  in  a  street,  on  the 
theory  that  the  public  interests  demanded  such  revocation,  notwith- 
standing it  had  authorized  the  company  by  grant  to  lay  two  tracks 
in  the  street,  where  the  second  track  had  not  been  laid  although 
many  years  had  elapsed  from  the  time  of  the  grant.^ 


Alabama,  128  U.  S.  96,  32  L.  Ed.  352, 
examination  as  to  eyesight;  Smltli  v. 
Alabama,  124  17.  S.  465,  31  L.  Ed.  508. 

93  Southern  By.  Co.  v.  State,  125  Ga. 
287,  114  Am.  St.  Eep.  203,  5  Ann.  Cas. 
411,  54  S.  E.  160. 

But  orders  requiring  railroad  com- 
panies to  furnish  drinking  water  on 
each  passenger  car,  the  schedule  of 
■which  shows  that  half  an  hour  or  more 
is  required  to  run  from  the  start- 
ing point  within  the  state  to  the  last 
stop  in  the  state  have  been  held  un- 
reasonable, at  least  so  far  as  short 
runs  of  less  than,  an  hour  are  con- 
cerned. Erie  B.  Co.  v.  Board  of  Pub- 
lic Utility  Com'rs,  86  N.  J.  L.  420, 
89  Atl.  1001. 

94  An  order  of  a  commission  requir- 
ing railroad  companies  supplying 
drinking  water  to  passengers  to  fur- 
nish sanitary  or  individual  drinking 
cups  is  valid.  Delaware,  L.  &  W.  B. 
Co.  V.  Bqard  of  Public  Utility  Com  'rs, 
83  N.  J.  L.  212,  84  Atl.  702. 

95  Southern  Kansas  B.  Co.  of  Texas 


V.  State,  44  Tex.  Civ.  App.  218,  99 
S.  W.  166. 

So  a  Mississippi  statute  requiring 
separate  Pullman  accommodations  for 
the  white  and  colored  races  has  been 
held  not  a  taking  of  property  without 
due  process  of  law  notwithstanding 
the  small  number  of  colored  Pullman 
passengers.  Southern  E.  Co.  v.  Nor- 
ton, 112  Miss.  302,  73  So.  1. 

96  Chicago  &  A.  B.  Co.  v.  Tran- 
barger,  238  U.  S.  67,  59  L.  Ed.  120i, 
aff'g  250  Mo.  46,  156  S.  W.  694. 

97  Tandalia  E.  Co.  v.  Eailroad  Com- 
mission of  Indiana,  182  Ind.  382,  101 
N.  E.  85. 

98  Seward  v.  Denver  &  E.  6.  E.  Co., 
17  N.  M.  557,  46  L.  E.  A.  (N.  S.)  242 
with  note,  131  Pac.  980.  See  also  Chi- 
cago &  N.  "W.  B.  Co.  V.  State,  74  Neb. 
77,  103  N.  W.  1087;  Missouri,  K.  &  I. 
B.  Co.  V.  State,  24  Okla.  331,  103  Pao. 
618. 

99  Atlantic  &  B.  By.  Co.  v.  Cordele, 
125  Ga.  373,  54  S.  E.  155. 

1  Grand  Trunk   Western  E.  Co.  v. 
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On  the  other  hand,  the  order  of  a  state-  commission  requiring  a 
railroad  company  to  install  weighing  scales  at  a  station  has  been 
held  to  amount  to  a  taking  of  the  company 's  property,  since  the  scales, 
while  a  convenience  to  the  public,  have  no  direct  part  in  transporta- 
tion.^ So  an  ordinance  forbidding  common  carriers  to  transport  milk 
when  warmer  than  a  specified  temperature  is  unreasonable  where  the 
milk  is  also  required  to  be  in  sealed  cans,  the  seals  cannot  be  broken, 
and  the  milk  is  taken  from  platforms  at  various  stations  at  some  of 
which  there  are  no  agents  or  employees  of  the  road  when  the  train 
arrives.^ 

Public  service  commissions  ordinarily  have  power,  among  other 
things,  to  compel  a  railroad  to  comply  with  its  charter  provisions.* 
And  generally  the  statutes  creating  public  service  commissions 
authorize  such  commissions  to  determine  what  transportation  facili- 
ties are  reasonably  necessary  for  the  accommodation  of  the  public, 
and  to  require  railroad  companies  to  furnish  such  facilities  and  also 
to  require,  from  time  to  time,  any  reasonable  change  in  such  facilities 
which  will  promote  the  security  or  convenience  of  the  public. 

A  statute,  or  order  of  a  commission,  requiring  a  railroad  company 
to  connect  a  station  with  a  local  telephone  exchange,  for  the  con- 
venience of  shippers  and  passengers,  does  not  deprive  the  company 
of  property  without  due  process  of  law  or  deny  it  the  equal  protec- 
tion of  the  laws.^ 

§4437.  — Requirinif  extension  of  line.  The  commission  has 
power  to  .order  a  railroad  company  to  comply  with  its  charter  pro- 
visions specifying  the  points  to  and  from- which  its  road  was  to  be 
constructed.^    But  a  commission  has  no  authority  to  require  a  railroad 

South  Bend,  174  Ind.  203,  36  L.  R.  A.  public  or  affect  the  security  of  life  or 

(N.  S.)   850,  91  N.  U.  80»,  8i9  N.  B.  property  in  its  use."     Grand  Trunk 

8S5.     To  same   effect,   see  Lake   Ro-  Western  R.  Co.   v.   South  Bend,   174 

land  El.  Ry.  Oo.  v.  Baltimore,  77  Md.  Ind.   203,   36   L.   R.  A.    (N.  S.)    850, 

352,  20  L.  R.  A.  126,  26  Atl.  510.    Con-  91  N.  E.  809,  89  N.  E,  885. 

tra,    People 's     Co.    v.    Baldwin,    14  2  Great  Northern  R.  ■Co.  v.  Minue- 

Phila.    (Pa.)    231.      Gompare   Heston-  sota,  238  U.  S.  340,  59-  L.  Ed.  1337, 

ville  Co.  V.  Philadelphia,  89  Pa. 'St.  rev'g  122  Minn.  .55,  141  N.  W.  1102. 

210.  3  Chicago   v.   Chicago   &  N.  "W.  R. 

"We  cannot  say  that  an  ordinance  Co.,  275  lU.  30,  L.  R.  A.  1917  C  238, 

is  unreasonable  which  would  restrict  113  N.  E.  849. 

the  number  of  railroad  tracks  on  a  4  Chicago     &     IT.     W.     R.     Go.     v. 

street,  for  a  distance  of  three  or  four  Dougherty,  39  S.  D.  147, 163  N.  W.  715. 

squares,  to  one  track,  when  more  than  6  State  v.  Missouri  Pae.  R.  Co.,  100 

one  might  tend  to  interfere  wit J  the  Neb.  700, 161  N.  W.  270. 

free  use  of  the  street  by  lib*  general  6  Chicago     &    N.     W.     R.     Co.    T. 
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company  to  extend  its  linie  of  railroad,  or  to  build  a  new  line,  so  as 
to  connect  with  its  existing  line,  points  that  have  not  theretofore 
:been  connected  and  which  the  company  has  not  undertaken  to  so 
connect.' 

§  4438.  —  Requiring  operation  of  road  or  of  trains.  Regulations 
requiring  operation  of  trains  include  (1)  regulations  requiring  trains 
to  be  operated  on  a  branch  line  which  has  been  abandoned;  (2)  regu- 
lations requiring  passenger  trains  in  addition  to  freight  trains  or 
separate  passenger  service;  (3)  regulations  requiring  additional' 
trains.  The  governing  principles  applicable  to  all  these  requirements 
seem  to  be  in  the  main  identical,  although  the  duty  to  give  addi- 
tional train  service  is  perhaps  greater  than  the  duty  to  operate 
branch  lines.  So  far  as  the  validity  of  regulations  requiring  a  rail- 
road company  to  operate  a  certain  number  of  trains  a  day,  or  certain 
kinds  of  trains,  is  concerned,  it  is  necessary  to  keep  in  mind  (a)  that 
the  cost  is  of  minor  importance  where  the  furnishing  of  a  necessary 
facility,  i.  e.,  a  compliance  with'  the  charter,  is  concerned,  and  hence 
a  railroad  may  be  compelled  to  operate  at  least  one  train  per  day 
each  way  although  the  gross  income  does  not  exceed  the  expenses  or 
is  less  than  the  expenses,  where  there  is  a  public  necessity  therefor;* 
and  (b)  that  the  income  fronl  the  road,  if  a  branch  road,  is  not  to 
be  considered  independently  of  the  income  from  the  entire  system.' 

A  public  service  commission  may  compel  a  railroad  company  to 
establish  a  passenger  service,  although  it  has  so  far  been  a  carrier  of. 
freight  only,  where  reasonably  necessary  in  order  to  provide  adequate 
service  to  the  public.^*  So  such  a  commission  may  require  passenger 
service  on  a  branch  line,  where  there  is  a  public  necessity  therefoi* 
although  the  returns  may  be  less  than  the  operating  expenses,^^  and 

Dougherty,  39  S.  D.  147,  163  N.  W.  iloned  its  operation,  to  resume  its  oper- 

715.  ation    even   at    a  loss,   where   public 

7  Atchison,  T.  So  S.  P.  E.  Co.  v.  Rail-  interest  requires  the  operation  of  such 
road  Commission  of  California,  173  branch,  especially  where  it  appears 
Cal.  577,  160  Pae.  828.  that  the  road  as  a  whole  is  making 

A  commission  cannot  compel  a  rail-  money    and   pajdng    large    dividends, 

road  company  to  extend  its  road  to  a  Colorado  &  S.  R.  Co.  v.  State  Railroad 

certain  point.    Public  Service  Commas-  Commission,  54  Colo.  64,  129  Pae.  506, 

sion  V.  United  Rys.  &  Elec.  Co.,  126  9  See  infra,  this  section. 

Md.  478,  95  Atl.  170.  lOAdena  R.   Co.  v.  Public  Service 

8  See  Missouri  Pae.  R.  Co.  v.  Kansas,  Commission  of  Ohio,  92  Ohio  St.  1, 
216  U.  S.  262,  54  L.  Ed.  472.  110  N.  E.  631. 

So  far  as  operating  a  branch  line  is  H  Chesapeake  &  O.  R.  Co.  v.  Public 

concerned,  a  commission  may  require       Service   Commission,   75  W.  Va.  100, 
the  railroad  company  which  had  aban-       L.  R.  A.  1917  F  1190,  83  S.  B.  286. 
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an  order  of  a  comniission  directing  a  railroad  company  to  run  a 
regular  passenger  train  over  its  line,  instead  of  a  mixed  passenger 
and  freight  train,  is  not  necessarily  invalid  even  if  such  train  is  run 
at  a  loss.^^  However,  the  requiring  a  short  line  railroad,  wholly 
unconnected  with  any  system  of  roads,  to  run  two  trains  each  way 
every  day  has  been  held  unreasonable  and  invalid  where  the  gross 
earnings  of  "the  company  were  barely  sufficient  to  pay  operating  ex- 
penses when  running  one  mixed  train  a  day.^'  A  commission  cannot 
require  additional  passenger  trains  where  to  do  so  would  be  unreason- 
able and  deprive  the  railroad  company  of  its  property  without  due 
process  of  law.^*  A  regulation  requiring  at  least  one  passenger  train 
to  be  run  on  Sundays  as  well  as  week  days  has  been  held  valid,  the 
main  contention  being  as  to  the  validity  of  compelling  work  on 
Sunday.^*  In  Ohio,  an  order  requiring  a  railroad  to  continue  an 
interurban  service  on  a  portion  of  its  ro:  1  was  upheld  as  reasonable.^'' 
An  important  question  is  whether  a  railroad  company  may  aban- 
don a  branch  or  all  of  its  road.  Mr.  Morawetz  states  the  rule  to  be 
that  "if  there  is  not  sufficient  traffic  over  a  particular  line  of  road 
to  pay  for  the  expense  of  running  trains,  this  is  sufficient  evidence 
that  the  public  do  not  require  it  to  be  kept  in  operation ;  and  in  such 
case  the  company  may  cease  operating  the  road,  unless  this  be  con- 
trary to  the  express  terms  of  its  charter. "  i'    So  it  is  held  that  a 

The  mere  f ael)  that  requiring  a,  rail-  13  Washington,  P.  &  C.  Ry.  Co.  v. 

road   company    to    operate  passenger  Magruder,  198  Fed.  218. 

trains    upon    a    branch    line    will    be  14  Mississippi   Eailroad   Commission 

attended  by   some  pecuniary  loss  is  v.  Mobile  &  O.  B.  Co.,  244  U.  S.  388, 

not  conclusive  that  the  regulation  ia  61  L.  Bd.  1216. 

unreasonable.    Chesapeake  &  O.  E.  Co.  IB  State  v.  Chicago,  B.  &  Q.  R.  Co., 

V.  Public  Service  Commission,  242  U.  239  Mo.  196,  143  S.  W.  785. 

S.  603,  61  L.  Ed.  520,  affi'g  75  W.  Va,  16  Hocking  Valley  R.  Co.  v.  Public 

100,  L.  R.  A.'  1917  F  1190,  83  6.  E.  Utilities  Commission  of  Ohio,  92  Ohio 

286.  St.  9,  L.  R.  A.  1918  A  267,  Ann.  Cas. 

12  Missouri  Pac.  R.  Co.  v.  Kansas,  1917  B  1154,  110  N.  E.  521. 

216  U.  S.  262,  54  L.  Ed.  472,  afE'g  76  17 sVorawetz,  Corporations,  §  1119, 

Kan.  467,  92  Pac.  606.  citing  Com.  v.  Fitchburg  R.  Co.,   12 

An  order  is  not  unreasonable  merely  Gray  (Mass.)  180,  and  State  v.  Sioux 

because  it  will  result  in  a  pecuniary  City   &  P.   R.   Co.,  7  Neb.  357,   374, 

loss  to  the  corporation,  where  the  or-  and  followed  in  State  of  South  Caro- 

der  merely  requires  the  company  to  Una  v.  Ja.ck,  145  Fed.  281,  286. 

perform  its  duty  by  running  a  regular  See  also  textbooks  on  the  subject 

passenger   train   over  a  branch   line.  of  railroads,  and  see  note  in  L.  E.  A. 

Missouri  Pac.  E.  Co.  v.  Kansas,  216  1915  A  549. 

fJ.  S.  262,  54  L.  Ed.  472,  affi'g  76  Kan.  A   railroad   corporation    cannot   be 

467,  d2  Pae.  606.  lequiiied    to    »xereise    its    franchises 
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branch  line  may  be  abandoned  where  it  is  not  only  not  self-supporting 
but  its  continued  operation  jeopardizes  the  successful  operation  of 
the  entire  system  of  which  it  is  merely  a  part.^'  But  in  Colorado,  in 
a  well  considered  case,  it  has  been  held  that  the  commission  may 
require  a  railroad  company  to  resume  the  operation  of  a  portion  of 
its  road  which  it  had  abandoned,  even  though  such  operation  would 
be  unprofita,ble,  where  the  suspension  of  operation  had  occasioned  and 
would  occasion  great  inconvenience  and  additional  burdens  to  the 
public.^^  The  prohibiting  the  removal  of  the  main  track  of  a  rail- 
road, although  the  company  is  financially  unable  to  operate  the  road, 
does  not  violate  the  due  process  clause  where  removal  was  contrary 
to  a  statute  in  force  when  the  charter  was  granted.^ 

So  far  as  the  operation  of  branch  lines  is  concerned,  the  general 
rule  is  that  the  sufficiency  of  the  earnings  to  justify  the  expense  is 
to  be  determined  by  considering  the  earnings  of  the  entire  road  rather 
than  the  past  or  prospective  earnings  of  the  branch  line ;  ^  but  it 


without  reasonable  remuneration,  nor 
at  a  loss,  without  regard  to  whether 
it  is  solvent  or  insolvent.'  Jack  v. 
"Williams,  113  Fed.  82a,  828. 

The  compelling  a  railroad  company 
to  apply  its  assets  to  the  construc- 
tion and  operation  of  a  line  of  rail- 
road which  it  does  not  desire  to 
construct  or  operate  is  a  taking  of 
property  without  due  process  of  law. 
Atchison,  T.  &  S.  F.  E.  Co.  v.  Rail- 
road Commission  of  California,  173 
Cal.  577,  160  Pac.  838. 

So  a  railroad  company  cannot  be 
required  to  rebuild  and  operate  a 
branch  railroad  connection  which  had 
been  abandoned  long  before  the  cre- 
ation of  the  commission  making  the 
order.  Public  Service  Commission  of 
Maryland  v.  Philadelphia,  B.  &  W. 
B.  Co.,  123  Md.  438,  89  Atl.  726. 

But  if  statute  requires  operation  of 
road,  the  railroad  company  may  be 
compelled  to  operate  a  ferry  as  part  of 
its  line  although  the  ferry  alone  is 
unprofitable.  Brownell.  v.  Old  Colony 
R.  Co.,  164  Mass.  29,  29  L.  E.  A.  169, 
49  Am.  St.  Rep.  442,  41  N.  E.  107.    . 

So  if  duty  to  operate  is  created  by 
a  provision  in  a  land  grant,  an  Tin- 
profitable  portion  of  the  line  cannot 


be  discontinued.     State  v.  Sioux  City 
&  P.  B.  Co.,  7  Neb.  357. 

18  State  of  Iowa  v.  Old  Colony  Trust 
Co.  of  Boston,  215  Fed.  307,  L.  B.  A. 

.  1915  A  549  with  note.  To  same  ef- 
fect, see  Sherwood  v.  Atlantic  &  D. 
By.  Co.,  94  Va.  291,  26  S.  E.  943.  Com- 
pare People  v.  Bome,  W.  &  0.  R.  Co., 
103  N.  Y.  95,  8  N.  E.  369. 

The  right  to  compel  service  on 
branch  lines  depends,  it  "would  seem, 
upon  the  entire  revenues  of  the  rail- 
road system,  and  a  railroad  company 
should  not  be  required  to  operate  a 
branch  line  at  all  if  the  loss  there- 
from is  so  great  as  to  jeopardize  the 
successful  operation  of  the  remainder 
of  the  road.  State  of  Iowa  v.  Old 
Colony  Trust  Co.  of  Boston,  215  Fed. 
307,  L.  B.  A.  1915  A  549. 

19  Colorado  &  S.  B.  Co.  v.  State 
Bailroad  Commission,  54  Colo.  64,  129 
Pac.  506.  But  see  Union  Trust  Co.  of 
Indianapolis  v.  Cuntis,  182  Ind.  61, 
73,  L.  B.  A.  1915  A  689,  106  N.  E. 
562. 

20  State  V.  Enid,  O.  &  "W.  B.  Co., 
108  Tex.  239,  191  S.  W.  560,  rev'g  — 
Tex.  Civ.  App.  — ,  181  8.  "W.  498, 

21  Colorado  &  B.  B.  Co.  v.  State 
Railroad  Commission,  54  Colo.  64,  129 
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has  been  held  in  North  Dakota  that,  following  the  recent  ruling  of 
the  Supreme  Court  of  the  United  States  that  a  state  has  no  power  to 
compel  a  railroad  to  carry  a  particular  commodity  at  less  than  cost 
regardless  of  the  earnings  from  its  other  freight  business,^^  the  earn- 
ings of  the  branch  line  must  be  considered  separately .^^  In  "West 
Virginia,  it  is  said  that,  although  "competent  upon  an  inquiry  as 
to  the  reasonableness  of  the  requirement,  the  result  of  a  comparison 
of  expenses  with  prospective  returns,  under  such  limitations,  is  not 
controlling. ' '  ^* 

§4439.  — Requiring'  stopping  of  trains  at  stations.  Reasonable 
regulations  as  to  the  number  of  trains  to  be  stopped  at  stations  to 
accommodate  passengers  are  valid,*^  provided  interstate  commerce 
is  not  unduly  interfered  with  thereby.^  In  "Wisconsin  a  statute  re- 
quiring railroads  to  stop  at  least  one  passenger  train  each  day  each 
way  at  stations  with  a  population  of  two  hundred  or  more,  if  so 
many  are  run,  and  "if  four  or  more  passenger  trains  are  run  each 
way  daily,  at  least  two  passenger,  trains  each  day  each  way  shall  be 
stopped,"  has  been  upheld  as . reasonable.^''  These  regulations  often 
apply  only  to  stations  at  county  seats  or  stations  at  places  having 
more  than  a  certain  population.  The  most  general  objection  to  such 
statutes  has  been  that,  so  far  as  interstate  trains  are  concerned,  they 
constitute  an  unlawful  interference  with  interstate  commerce.  Gen- 
erally, the  test  is  whether  the  service  objected  to  is  necessary  or 
reasonable,  in  addition  to  the  existing  service,  i.  e.,  whether  the  pas- 
senger service  is  already  adequate.  If  there  is  adequate  service,  then 
requiring  further  service  is  unreasonable.^^ 

Pac.  506;  Peopl©  v.  St.  Louis,  A.  &  T.  aff 'd   242  U.   S.   603,   61   L.   Ed.   520. 

H.  B.  Co.,  176  111.  512,  35  L.  R.  A.  25  Lake  Shore    &   M.   S.   R.    Co.   v. 

656,  52  N.  E.  292,  45  N.  E.  824;  State  Ohio,   173  U.   S.  285,  43   L.  Ed.   702; 

V.  Atkinson,   26i9  Mo.   634,  L.   R.   A.  Gladsou  v.  Minnesota,  166  TT.  S.  427, 

191S    A   46,    Ann.    Oas.    1917    E    9'87,  41  L.  Ed.  1064;  Atchison,  T.  &  S.  F. 

192  S.  W.  86   (Bleeping  car  service).  B.  Co.  v.  State,  28  Okla.  476,  114  Pae. 

See  also   Chesapeake   &  O.  R.   Co.  v.  721;  St.  Louis  &  S.  F.  R.  Co.  v.  Troy, 

Public  Service  Comnrission,  75  W.  Va.  25  Okla.  749,  108  Pac.  753. 

100,  L.  E.  A.  1917  P  1190  with  note,  26  See  §  4392,  supra. 

83  S.  E.  286.  27  Chicago,  B.  &  Q.  R.  Co.  v.  Rail- 

22  See  §  4526,  infra.  road    Commission    of    Wisconsin,    152 

23  In  re  Minneapolis,  St.  P.  &  S.  S.  Wis.  654,  140  N.  W.  296,  reviewing 
M.  R.  Co.,  30  N.  D.   221,  Ann.   Cas.  the  decisions  at  some  length. 

1917  B  1205,  152  N.  W.  513.  28  Herndon  v.  Chicago,  E.  I.  &  P. 

24  Chesapeake  &  O.  E.  Co.  v.  Public  R.  Co.,  218  U.  S.  135,  54  L.  Ed.  970; 
Service  Oommiasion,  75  W.  Va.  100,  Atlantic  Coast  Line  E.  Co.  v.  Whar- 
L.  B.  A.  1917  F  1190,  83  S.  B.  286,  ton,   207   U.  6.   328,   52  L.   Ed.   230; 
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§4440.  — Regulations  as  to  depots.  Ee,giilations  requiring  con- 
struction and  maintenance  of  stations  and  depots,  where  reasonable, 
are  valid,^^  and  such,  a  requirement  is  ordinarily  within  the  power  of 
a  public  service  commission,^*  but  there  is  considerable  conflict  as 
to  whether  the  legislature  or  a  commission  may  require  railroad  com- 
panies to  establish  or  maintain  a  station  that  will  not  pay  expenses.^! 
An  order  directing  the  establishment  of  a  station  will  not  be  upheld 
where  unreasonable,  taking  into  consideration  not  only  the  public 
need  therefor  but  also  the  fact  that  the  road  is  operated  at  a  loss.^^ 
So  an  order  of  a  commission  requiring  the  building  of  a  station  at  a 
village  of  only  one  hundred  inhabitants  within  less  than  a  mile  of  a 
regular  station  has  been  held  invalid  because  unreasonable.'*  And  an 
order  of  a  commission  requiring  a  company  to  construct  a. new  pas- 
senger depot  has  been  held  unreasonable  where  there  is  no  defect  or 
inadequacy  which  could  not  be  remedied  by  repair,  enlargement  and 
improvement  of  the  existing  depot.'* 

In  a  proper  case,  a  commission  may  require  railroad  companies  to 
establish  a  union  station,'^  or  may  require  the  erection  of  a  new 


Mississippi  Railroad  Commiasioii  v. 
Illinois  Cent.  E.  Co.,  203  U.  S.  335, 
51  L.  Ed.  209;  Cleveland,  C,  C.  &  St. 
L.  E.  Co.  V.  lUinois,  177  U.  S.  514, 
44  L.  Ed.  868;  St.  Louis,  I.  M.  &  S. 
E.  Co.  V.  State,  85  Ark.  284,  107 
S.  "W.  &89;  St.  Louis  &  S.  P.  E.  Co. 
V.  Reynolds,  26  Okla.  804,  138  Am. 
St.  Eep.  1003,  110  Pao.  668. 

29  Missouri  v.  Kansas  City,  Ft.  S. 
&  G.  E.  Co.,  32  Fed.  722,  requiring 
depots  at  intersection  of  different 
railroads;  Brogger  v.  Chicago,  St. 
P.,  M.  &  O.  E.  Co.,  137  Minn.  338, 
164  N.  W.  368,  163  K.  W.  662. 

Commission  may  require  depot  to  be 
built  of  brick.  Chicago,  E.  I.  &  P. 
Ey.  Co.  V.  State,  —  Okla.  — ,  168 
Pac.  239. 

SOEailroad  Oom'rs  v.  Portland  & 
O.  C.  E.  Co.,  63  Me.  269,  18  Am.  Eeip. 
208;  State  v.  Chicago,  St.  P.,  M.  &  O. 
Ey.  Co.,  12  S.  D.  305,  47  L.  E.  A.  ^69, 
81  N.  W.  503. 

31  Arkansas.     Louisiana     &     A.     E. 
Co.  V.  State,  91  Ark.  358,  121  S.  W. . 
284. 


Elinois.  Chicago  &  A.  E.  Co.  v. 
People,  152  111.  230,  26  L.  E.  A.  224, 
38  N.  E.  562;  Mobile  &  O.  E.  Co.  v. 
People,  132  111.  559,  22  Am;  St.  Eep. 
556,  24  N.  E.  643. 

Louisiana.  Morgan's  Louisiana  & 
T.  E.  &  S.  S.  Co.  V.  Eailroad  Com- 
mission of  Louisiana,  109  La.  247,  33 
So.  214. 

Minnesota.  State  v.  Northern  Pae. 
E.  Co.,  90  Minn.  277,  96  N.  W.  81. 

Mississippi.  Southern  E.  Co.  in 
Mississippi  v.  State,  95  Miss.  657,  Ann. 
Cas.  1912  A  225,  48  So.  236. 

Kebraska.  Chicago,  E.  I.  &  P.  E. 
Co.  V.  Nebraska  State  Eailway  Com- 
mission, 85  Neb.  818,  26  L.  E.  A.  (N. 
S.)  444  with  note,  124  N.  W.  477. 

38  State  V.  Florida  East  Coast  E. 
Co.,  69  Fla.  165,  67  So.  906. 

33  State  V.  Minneapolis  &  St.  L. 
E.  Co.,  76  Minn.  469,  79  N.  W.  510. 

34  State  V.  Public  Service  Commis- 
sion, 271  Mo.  156,  196  S.  W.  369. 

35  Eailroad  Commission  of  Alabama 
V.  Alabama  G-reat  Southern  E.  Co.,  1S5 
Ala.  354,  L.  E.  A.  1915  D  98,  64  So.  13. 
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depot.'*  A  eommission  may  also  fix  tlie  location  of  depots  and  sta- 
tion houses  in  municipalities,  which  should  be  so  located  as  to  best 
serve  public  convenience,  taking  into  consideration  questions  of  safety 
and  the  practical  operation  of  the  railway  interested.*''^ 

§4441.  — Begulating  running:  time  of  trains.  A  public  service 
commission  may  establish  a  time  schedule  for  trains,  provided  it  is 
reasonable  and  just  in  its  effect  upon  the  carrier  and  the  patrons, 
although  such  power  does  not  contemplate  that  the  commissioners 
shall  arbitrarily  assume  the  actual  control  and  management  of  the 
physical  property  of  the  carrier  so  as  to  unlawfully  deprive  the 
carrier  of  its  right  to  manage  its  own  property.'*  An  order  of  a  com- 
mission requiring  a  railroad,  whenever  an  express  train  is  late,  to 
hold  the  express  back  until  the  local  trains  then  due  have  all  passed, 
is  unreaiionable.'* 

§4442.  — Requiring  connections  with  other  roads.  It  is  well 
settled,  as  stated  by  the  Supreme  Court  of  the  United  States,  that  "it 
is  within  the  power  of  a  state,  acting  through  an  administrative  body, 
to  require  railroad  companies  to  make  track  connections  where  the 
established  facts  shovj  public  necessity  therefor,  just  regard  being 
givAt  to  advantages  which  will  probably  result  on  one  side  and  neces- 
sary expenses  to  be  incurred  on  the  other";*"*  and  this  is  the  rule 
laid  down  by  state  courts.*^  Moreover,  such  power  is  often  expressly 
conferred  on  public  service   commissions  by  state  statutes.     How- 

36  state  V.   Great  Northern  E.   Co.,  324,  60  L.  Ed.  669,  aff'g  313  P'ed.  27, 

135  Minn.  19,  159  N.  W.  1089.    ,  following  Wisconsin,  M.  &  P.  B.  Co. 

37 "These  are  all  matters  properly  v.  Jacobaon,  179  U.  S.  287,  45  L.  Ed. 

within  the  jurisdietion  of  the  railway  194. 

commiissioners  for  consideration,  and  A  state  commission  may  require 
their  action  in  relation  thereto  should  railroad  companies  to  make  track  con- 
not  be  interfered  with  by  the  courts,  nections  where  the  facts  show  neces- 
unless  in  violation  of  some  law  or  sity  therefor.  Seaboard  Air  Line  E. 
some  paramount  right  of  interested  Co.  v.  Eailroad  Commission  of 
parties. ' '  Town  of  Emery  v.  Chi-  Georgia,  240  TJ.  S.  324,  60  L.  Ed.  669, 
cage,  M.  &  St.  P.  R.  Co.,  39  S.  D.  aff'g  213  Fed.  27. 
334,  164  N.  W.  108.  41  Eailroad  Commission  of  Alabama 

38 State  V.  Louisville  &  N.  R.  Co.,  v.   Louisville  &   N.   E.  Co.,   197  Ala. 

62  Pla.  315,  57  So.  175.  161,   72   So.    397;    Michigan   Eailroad 

^9  Northern  Cent.  E.  Co.  v.  Public  Commission  v.  Michigan  Cent.  E.  Co., 

Service  Commission,"  124  Md.  141,  91  168  Mich.  230,  132  N.  W.  1068;   Chi- 

A:tl.  768  eago,  B.  &  Q.  E.  Co.  v.  Public  Service 

4I>  Seaboard  Air  Line  E.  Co.  v.  Eail-  Commission,  266  Mo.  333,  181  S.  W. 

road  Commission  of  Georgia,  240  XJ.  S.  61. 
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ever,  as  stated  by  the  Supreme  Court  of  the  United  States,  this  "does 
not  mean  that  a  commission  may  compel  them  to  build  branch  lines, 
so  as  to  connect  roads  lying  at  a  distance  from  each  other;  nor  does 
it  mean  that  they  may  be  required  to  make  connections  at  every 
point  where  their  tracks  come  close  together  in  a  city,  town  and 
country,  regardless  of  the  amount  of  business  to  be  done,^or  the  num- 
ber of  persons  who  may  utilize  the  connection  if  built.  The  question 
in  each  case  must  be  determined  in  the  light  of  all  the  facts,  and  with 
a  just  regard  to  the  advantage  to  be  derived  by  the  public  and  the 
expense  to  be  incurred  by  the  carrier. ' '  *^  Whether  the  enforcing 
track  connections  between  two  railroad  companies  is  a  valid  regula- 
tion depends  upon  "whether  it  is  a  reasonable  or  an  unreasonable 
exercise  of  legislative  power  over  the  subject-matter  involved,"  which 
is  to  be  determined  from  the  facts  of  the  particular  case.** 

§4443.  — Requiring  construction  of  spur  tracks.  The  Supreme 
Court  of  the  United  States,  in  1910,  held  that  a  Nebraska  statute  re- 
quiring railroad  companies,  on  application  of  elevator  owners  near 
the  right  of  way,  to  build  a  .side  track  at  its  own  expense,  was  un- 
constitutional,** and  there  are  like  holdings  in  the  state  courts.*^  In 
Minnesota,  however,  it  is  held  that  a  railroad  company  may  be  re- 
quired to  provide  necessary  side  track  facilities  to  an  industry  ad- 
jacent to  its  tracks  upon  such  terms  as  shall  be  found  to  be  necessary 
and  reasonable  under  all  the  circumstances  and  after  a  full  hearing, 
although  such  terms  may  impose  part  of  the  expense  therefor  upon 
the  railroad.*^  It  is  held  in  Michigan  that  the  railroad  commission 
has  no  power  to  fix  a  universal  rule  that  railroad  companies  agreeing 
to  construct  and  maintain  private  side  tracks  may  not  embody  certain 
things  in  the  agreement.*'' 

Statutes  often  require  railroad  companies  to  construct  spur  tracks, 

42  State  V.  rairchild,  224  IT.  S.  510,  '       46  Ochs  v.  Chicago  &  N.  W.  R.  Co 
628,  56  Lr.  Ed.  863.  ■  135   Minn.   323,   160   N".   "W.   866,  dis 

43  Wisconsin,  M.  &  P.  R.  Co.  v.  tinguishing  Missouri  Pa.c.  E.  Co.  v. 
Jacohaon,  179  U.  S.  287,  801,  45  L.  Nebraska,  217  U.  S.'  196,  54  L.  Ed.  727, 
Ed.  194.  18  Ann.  Cas.  969,  as  involving  a  stat- 

44  Missouri  Pac.  E.  Co.  v.  Nebraska,  ute  requiring  the  railroad  company 
217  U.  S.  196,  54  L.  Ed.  727,  18  Ann.  to  construct  side  tracks  at  its  own 
Cas.  989,  rev'g  81  Neb.  15,  115  N.  W.  expense  without  any  opportunity  for 
614.  a  hearing  as  to  the  necessity  or  rea- 

45  See,  for  instance,  Mclnnis  v.  sonableness  of  the  proposed  expendi- 
New  Orleans  &  N.  E.  B.  Co.,  109  Miss.  ture. 

482,  L.  E.  A.  1915  E  682,  68  So.  481;  47  Grand    Eapids    &    I.  E.    Co.    v. 

St.  Louis  &  S.  F.  E.  Co.  v.  State,  27  Michigan  Eailroad  Commission,  183 
Okla.  424,  112  Pac.  980.  Mich.  383,  150  N.  W.  154. 
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leaving  the  question  of  the  apportionment  of  the  cost  to  the  discretion 
of  the  public  service  commission.** 

§  4444.  —  Regulations  as  to  grad&  crossings.  Railroad  companies 
may  be  required  to  abolish  existing  grade  crossings.*®  That  a  railroad 
company  "may  be  required  by  the  state,  or  by  a  duly  authorized 
municipality  acting  under  its  authority,  to  construct  overhead  cross- 
ings or  viaducts  at  its  own  expense"  is  well  settled,  and  "the  con- 
sequent cost  to  the  company  as  a  matter  of  law  is  damnum  absque 
injuria,  or  deemed  to  be  compensated  by  the  public  benefit  which 
the  company  is  supposed  to  share. ' '  *°  Thus  a  railroad  company  may 
be  required  to  elevate  its  tracks  so  as  to  avoid  grade  crossings,^^  or  to 
build  and  maintain  bridges  over  its  tracks  at  street  crossings,^^  or  it 
may  be  compelled  to  construct  a  subway.*' 

§4445.  — Requiring  lighting  of  tracks.  Regulations  requiring 
railroad  companies  to  light  their  tracks  at  crossings  ,within  municipali- 
ties are  a  proper  exercise  of  the  police  power,**  but  the  regulation 
will  not  be  upheld  where  the  amount  of  light  required  is  unreasonable 
or  where  the  safety  of  the  public  does  not  require  the  lighting.** 

§4446.  — Regulating  rate  of  speed.  Regulations  of  the  rate  of 
speed  in  towns  or  cities,  or  on  approaching  crossings,  are  a  proper 
exercise  of  the  police  power,  provided  they  are  reasonable.*®    Regula- 

48  state  V.  Chicago,  M.  &  St.  P.  E.  v.  Hartford  City,  170  Ind.  674,  20 
Co.,  115  Minn.  51,  131  N.  W.  859.  L.  E.  A.   (N.  S.\  461,  85  N.  E.   362, 

49  Chicago,  M.   &  St.   P.   E.   Co.  v.  82  N.  B.  787;   Cincinnati,  H.  &  D.  E. 
Minneapolis,  232  U.  S.  430,  58  L.  Ed.  Co.   v.   Bowling   Green,   57   Ohio   336, 
671;  Erie  E.  Co.  v.  Board  of  Public  41  L.  E.  A.  422,  49  N.  E.  121. 
Utility   Com'rs,   89    N.    J.    L.    57,   98  56  Chicago  v.  Pennsylvania  Co.,  252 
Atl.  13.  111.  185,  36  L.  E.  A.  (N.  S.)  1081,  Ann. 

50 Missouri  Pae.   E.   Co.  v.   Omaha,  Cas.  1912  D  400,  96  N.  E.  833;  Cleve- 

235  IT.  S.  121,  127,  59  L.  Ed.  157,  aff'g  land,  C,  C.  &  St.  L.  Ey.  Co.  v.  Con- 

197  Fed.  516.     See  also  New  York  &  nersville,   147   Ind.   277,  37   L.   E.    A. 

N.  E.  E.  Co.  V.  Bristol,  151  U.  S.  556,  175,  62  Am.  St.  Eep.  418,  46  N.  E. 

566,  38  L.  Ed.  269.  579;  Shelbyville  v.   Cleveland,  C,   C. 

51  Otis  Elevator  Co.  v.  Chicago,  263  &  St.  L.  Ey.  Co.,  146  Ind.  66,  44  N.  E. 

111.  419,  52  L.  E.  A.   (N.  S.)  192,  105  929. 

N.  E.  338;  Foley  Mfg.  Co.  V.  Chicago,  66  Atlantic    Co'ast    Line   E.    Co.    v. 

194  111.  App.  532.  Goldsboro,  232  U.  S.  548,  58  L.  Ed. 

62  Chattanooga  v.  Southern  E.  Co.,  721;  State  v.  Wisconsin  Cent.  E.  Co., 

128  Tenn.  399,  161  S.  W.  1000.  128  Wis.  79,  107  N.  W.  295. 

53  State  V.  Atchison,  T.  &  S.  F.  E.  Power  of  city  to  regulate  speed  of 

Co.,  95  Kan.  22,  U  E.  A.  1915  E  751,  trains, -see  also  note  in  17  L.  E.  A. 

147  Pac.  801.  (N.  S.)  561. 

61  Pittsburg,  C,  C.  &  St.  L.  E.  Co. 

7747 


§  4446]  Private  Coepobations  [Ch.  58 

tions  limiting  the  speed  to  from  four  to  six  miles  an  hour  are  some- 
times held  unreasonable  and  sometimes  held  reasonable,^'  but  the 
reasonableness  of  the  particular  speed  limit  depends  upon  the  par- 
ticular facts  of  each  case.^*  Regulations  held  unreasonable  are  gener- 
ally those  where  most  of  the  municipal  'limits  through  which  the  train 
passes  is  farming  land  or  where  the  right  of  way  is  fenced  upon  both 
sides.*^  However,  regulations  limiting  the  speed  of  trains  on  ap- 
proaching crossings  or  while  within  municipal  limits,  so  far  as  applic- 
able to  interstate  trains,  are  sometimes  held  invalid  as  an  improper 
interference  with  interstate  commerce,  at  least  where  unreasonable.^" 

Statutes  enacted  in  some  states,  or  orders  of  a  commission, ,  fixing 
a  minimum  rate  of  speed  for  transporting  live  stock  or  other  special 
kinds  of  freight,  are  a  proper  exercise  of  the  police  power  provided 
they  are  reasonable  and  practical  in  their  operation  and  do  not  impose 
an  undue  burden  upon  the  carrier.** 

In  Nebraska  *2  and  North  Dakota,**  however,  particular  statutes 
have  been  held  invalid  as  an  unreasonable  exercise  of  the  police  power. 

§4447.  — Prohibiting  obstrnctioii  of  streets.  Prohibiting  the 
obstruction  of  streets,  where  crossed  by  a  railroad,  by  standing  cars 
for  more  than  a  certain  number  of  minutes,  is  a  proper  regulation, 
provided  the  time  fixed  is  not  so  short  as  to  be  unreasonable  as  against 
the  railroad  companies  or  so  long  as  to  be  unreasonable  as  to  the 
public.**    Generally  the  time  limit  is  from  two  to  ten  minutes,  and  such 

srSee  Lusk  v.  Dora,  224  Fed.  650  1160,  L.  E.  A.  1917  F  1184  with  note, 

and  cases  eited;  Buffalo  v.  New  York,  and  see  §  4393,  supra. 

L.  E.  &  "W.  R.  Co.,  152  N;  Y.  276,  46  61  See  Chicago,  B.   &  Q.  E.  Co.  v. 

N.  E.  496;  Washington  Southern  By.  Kyle,   228   TJ.   S.   85,   57  L.  Ed.   741, 

Co.  V.  Lacey,  94  Va.  460,  26  S.  E.  834.  aff'g  84  Neb.  621,  122  N.  W.  37;  Cram 

Ten  mile  an  heur  limit  held  reason-  v.  Chicago,  B.  &  Q.  R.  Co.,  84  Neh. 
able  in  Chicago  &  A.  E.  Co.  v.  Carlin-  ,  607,  26  L.  E.  A.  (N.  S.)  1022,  122  N. 
ville,  200  111.  314,  60  L.  R.  A.  391,  93     '  W.  31,  85  Neb.  586,  26  L.  E.  A.  (N.  S.) 

Am.  St.  Eep.  190,  65  N.  E.  730.  1028,   19    Ann.   Cas.    170,   123   N.   W. 

58  Lusk  V.  Dora,  224  Fed.  650.  1045,   aff'd  228  V.  S.   70,  57  L.  Ed. 

89  Burg  V.  Chicago,  E.  I.  &  P.  Ey.  734. 

Co.,   90   Iowa   106,   48   Am.   St.   Rep.  62  Davison  v.  Chicago  &  N".  W.  E. 

419,  57  N.  W.  680;  Meyers  v.  Chicago,  Co.,  100  Neb.  462,  L.  R.  A.  1917  C  135 

R.   I.   &  P.   R.   Co.,   57  Iowa  555,   42  with  note,  160  N.  "W.  877. 

Am.  Rep.  50,  10   N.  W.   »96;   Evison  63  Downey  v.  Northern  Pae.  E.  Co., 

V.  Chicago,  St.  P.,  M.  &  O.  Ey.  Co.,  45  19   N.   D.   621,   26   L.   E.   A.   (N.  S.) 

■  Minn.  370,  11  L.  E.  A.  434,  48  N.  W.  1017,  125  N.  "W.  475. 

6;  "White  v.  St.  Louis  &  S.  F.  Ey.  Co.,  6*  A   statute  providing  that  trains 

44  Mo.  App.  540.  shall  not   stand   on  streets  to  exceed 

60  Seaboard    Air    Line    R.     Co.    v.  ten  minutes  does  not  preclude  an  ordi- 

Blackwell,  244  U.  S.  310,  61  L.  Ed.  nance     limiting    the     time     to     five 
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time  limits  are  ordinarily  held  reasonable,'^  but  a  time  limit  of  thirty 
minutes  was  held  an  unreasonable  interference  with  the  rights  of  the 
public'* 

§  4448.  —  Requiring  signals  or  flagmen.  Eegulations  as  to  blow- 
ing whistles,  ringing  a  bell,  the  stationing  of  a  flagman,  gates  at  a 
crossing,  or  the  like,  to  protect  the  public  at  crossings  or  on  the  streets, 
are  invariably  upheld  where  reasonable.  However,  it  is  generally  held 
that  the  police  power  delegated  to  municipal  corporations  does  not 
include  authority  to  require  flagmen  or  gates  at  crossings,'''  although 
there  is  authority  to  the  contrary. 

§  4449.  —  Requiring  safety  appliances.  Regulations  requiring 
safety  appliances  on  trains  are  undoubtedly  within  the  police  power, 
but  the  federal  statute  known  as  the  Safety  Appliance  Act  now  gov- 
erns all  cars  used  on  any  railroad  engaged  in  interstate  traffic  whether 
the  particular  car  is  for  local  or  interstate  use."  A  state  may  require 
railroad  companies  to  use  electric  headlights  of  specified  form  and 
power.'^ 

§4450.  — Requiring  fencing  of  tracks  and  building  of  cattle 
guards.  Statutes  requiring  railroad  companies  to  fence  their  tracks 
and  to  build  cattle  guards  have  been  held  constitutional  in  a  multitude 
of  eases,'"  as  have  provisions  making  the  companies  liable  to  owners 
of  stock  killed  on  their  tracks,  without  regard  to  other  negligence, 
where  they  violate  the  statute  as  to  fencing,'''^  including  provisions  for 
double  or  other  increased  damages,''^  or  provisions  authorizing  a  recov- 
ery of  an  attorney's  fees  against  the  corporation  in  such  an  action.''* 

minutes.     Walker  v.  Missouri  Pac.  E.  69  Atlantic    Coast    Line    E.    Co.    v. 

Co.,  95  Kan.  702,  149  Pae.  677.  '  Georgia,  234  U.  S.  280,  58  L.  Ed.  1312, 

65  Mayor,  etc.,  of  City  of  Birming-  aff'g  135  Ga.  545,  32  L.  E.  A.  (N.  S.) 

ham  V.   Alabama   Great   Southern   E.  20,  69  S.  E.  725. 

Co.,   98   Ala.    134,   13    So.    141,   three  70  See  cases  cited  in  note  in  31  L. 

minutes;  Burger  v.  Missouri  Pac.  Ey.  E.  A.   (N.  S.)   861. 

Co.,  112  Mo.  238,  34  Am.  St.  Eep.  379,  71  Birmingham    Mineral    E.    Co.    v. 

20  S.  W.  439,  ten  minutes;   Pennayl-  Parsons,   100    Ala.    662,    27   L.    E.   A. 

vania  E.  Co.  v.  Jersey  City,  47  N.  J.'  263,  46  Am.  St.  Eep.  92,  13  So.  602. 

L.  286,  three  minutes.  72  Minneapolis   &  St.   L.   E.   Co.   v. 

e6Gilcrest  v.  Des  Moines,  128  Ipwa  Beckwith,  129  TJ.  S.  26,  32  L.  Ed.  585; 

49,  102  N.  W.  831.  Missouri  Pae.   E.   Co.   v.  Humes,  115 

67  In   re   Pennsylvania   E.    Co.,   213  U.  S.  512,  29  L.  Ed.  463. 

Pa.  373,  3  L.  E.  A.  (N.  S.)  140,  5  Ann.  73  Peoria,  D.  &  E.  E.   Co.  v.  Dug- 

Cas.  299,' 62  Atl.  986.  gan,   109  111.   537,  50   Am.  Eep.   619; 

68  United  States  v.  Chicago,  M.  &  Terre  Haute  &  L.  E.  Co.  v.  Salmon, 
St.  P.  By.  Co.,  149  Fed.  486.  161   Ind.   131,   67  N.  E.  918;  Illinois 
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Furthermore,  in  Arkansas  it  was  held  that  a  fence  statute  applicable 
to  only  one  road  did  not  deny  the  equal  protection  of  the  laws.''* 

§4451.  — ^Regulations  as  to  sleeping  car  service.  The  public 
service  commission  has  power  to  order  sleeping  car  service  from  rail- 
road companies.''*  But  a  statute  imposing  a  penalty  upon  sleeping  ear 
companies,  where  a  lower  berth  was  occupied,  in  letting  down  the 
upper  berth  before  it  was  actually  engaged,  has  been  held  unconstitu- 
tional as  an  arbitrary  taking  of  property  without  compensation.''® 

§  4452.  Emulations  of  street  railroad  compajiies.  Street  railroad 
companies  are  engaged  in  a  business  in  which  the  public  has  an  inter- 
est and  therefore  are  subject  to  extended  regulation  by  the  govern- 
ment.'''''   Street   car   companies,   the  same   as   other   public   service 


■Cent.  E.  Oo.  v.  Crider,  91  Tenn.  489, 
19  S.  W.  618. 

74  Missouri  &  N.  A.  B.  Co.  v.  State, 
92  Ark.  1,  31  L.  B.  A.  (N.  S.)  861, 
135  Am.  St.  Bep.  164,  121  S.  W.  930. 

75  State  V.  Atkinson,  269  Mo.  634, 
639,  L.  B.  A.  1918  A  46,  Ann.  Cas. 
1917  E  987,  192  S.  W.  86. 

76  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Wisconsin,  238  V.  S.  491,  59  L.  Ed. 
1423,  L.  E.  A.  1916  A  1133,  rev'g  152 
Wis.  341,  Ann.  Caa.  1914  0  478,  140 
N.  W.  70. 

77  In  the  control  of  street  railroads 
reasonable  rules  may  be  laid  down  by 
the  municipality  to  compel  the  re- 
moval of  turuoftts,  the  laying  of 
switches,  the  construction  of  ap- 
proaches to  bridges,  etc.  Eastern 
Wisconsin  Bailway  &  Light  Co.  v. 
Hackett,  135  Wis.  464,  115  N.  W. 
376,  1136,  1139. 

Ordinance  requiring  street  railway 
company  to  remove  rails  on  certain 
streets  and  to  replace  them  with 
seven  inch  T-rails,  seven  inches  in 
height,  and  weighing  not  less  than 
eighty-five  pounds  per  lineal  yard, 
etc.,  is  not  necessarily  unreasonable. 
State  V.  Alabama  City,  G.  &  A.  B. 
Co.,  172  Ala.  125,  Ann.  Cas.  1913  D 
696,  55  So.  176. 

An    ordina,iice    providing    that    a 


street  ear  company  shall  not  allow 
more  than  a  certain  number  of  pas- 
sengers on  its  cars  is  not  unreason- 
able, nor  is  an  ordinance  requiring 
the  weekly  fumigation  of  such  cars 
and  that  they  be  kept  at  a  tempera- 
ture of  not  less  than  fifty  degrees,  nor 
an  ordinance  requiring  the  operation 
of  cars  in  sufficient  numbers  to  ac- 
commodate reasonably  the  public; 
and  such  ordinances  are  a  proper  ex- 
ercise of  the  municipal  power  con- 
ferred on  the  municipality,  and  are 
not  an  interference  with  interstate 
commerce,  where  the  street  railway 
carries  passengers  only  to  the  state 
line  where  they  are  delivered  to  a 
foreign  corporation.  South  Covinp- 
ton  &  C.  B.  Co.  V.  Covington,  146  Ky. 
592,  143  S.  W.  28,  rev'd  235  U.  S.  537. 
Charter  power  to  define  and  abate 
nuisances,  general  authority  to  adopt 
necessary  police  regulations  to  secure 
the  safety  of  the  inhabitants  in  tie 
running  of  trains,  and  special  power 
to  require  change  of  location,  grade 
of«roads  and  crossings,  to  compel  the 
raising  or  lowering  of  tracks  to  con- 
form to  any  grade  that  might  be 
established,  and  to  construct  bridges, 
viaducts  or  tunnels  actoss'the  right 
of  way  at  street  crossings,  was  held  m 
Indiana    InguffiQient  "tp    authorize  a 
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companies,  may  be  required  to  furnish  adequate  facilities  to  the  public 
even  though  the  company  suffers  some  incidental  loss  in  complying  with 
certain  regulations  in  regard  to  such  facilities.''*  Among  the  many 
regulations  which  have  been  upheld,  where  reasonable,  are  those  lim- 
iting the  rate  of  speed,'^  requiring  cars  to  come  to  a  full  stop  before 
crossing  intersecting  streets  *"  or  a  railroad  crossing,'^  requiring  the 
stopping  of  cars  on  the  near  side  of  every  crossing,**  prohibiting  the 
use  of  steam  as  a  motive  power,**  requiring  signal  lights,  gongs  or 
bells,  etc.,  to  protect  the  public,  requiring  sprinkling  of  the  track  **  to 


general  ordinanBe  declaring  grade 
crossings  a  nuisance  and  directing  all 
railroad  companies  to  elevate  their 
tracks  within  the  city  for  the  pur- 
pose of  abolishing  grade  crossings, 
where  it  appeared  that  the  condition 
of  some  of  the  crossings  did  not  re- 
quire such  remedy.  The  court  viewed 
the  (fuestion  as  solely  one  of  char- 
ter power,  and  whether  the  ordinance" 
was  within  the  general  police  power. 
The  opinion  was  expressed  that,  al- 
though crossings  were  auithori'zed  by 
law,  if  they  are  so  maintained  as  to 
become  public  nuisances  the  question 
of  fact  may  be  judicially  determined 
in  a  ease  properly  presented,  but  that 
general  charter  power  to  define  nui- 
sances does  not  empower  the  munici- 
pal corporation  to  declare  anything 
a  nuisance  per  se  which  in  fact  was 
not  recognized  as  such  by  common 
law.  State  v.  Indianapolis  Union  R. 
■Co.,  160  Ind.  45,  60  L.  R.  A.  831,  66 
N.  E.  163.  * 

Right  of  municipal  corporation  to 
compel  interurban  cars  to  stop  for 
passengers,  see  Townsend  v.  Circle- 
ville,  78  Ohio  St.  122-,  16  L.  R.  A. 
(N.  S.)  914  with  note,  84  N.  E.  792. 

78Puget  Sound,  Traction,  Light  & 
Power  Co.  v.  Reynolds,  223  Fed.  371, 
376. 

79  Of  course,  the  question  whether 
the  limit  is  reasonable  depends  largely 
upon  circumstances.  In  one  case  a 
limit  of  six  miles  an  hour  was  held 
unreasonable.  United  Traction  Co.  v. 
Watervliet,    35   N.   T.   Misc.   392,    71 


N.  Y.  Supp.  977.  And  in  another  case 
it  was  held  unreasonable  as  applied 
to  a  suburban  road  running  through 
a  thinly  settled  part  of  the  city 
Zumault  v.  Kansas  City  &  I.  Air  Line 
71  Mo.  App.  670. 

80  Cape  May,  D.  B.  &  iS.  P.  R.  Co 
V.  Cape  May,  59  N.  J.  L.  404,  36  L. 
R.  A.  657,  36  Atl.  678. 

81  Philip  V.  Heraty,  135  Mich.  446, 
100  N.  "W.  186,  97  N.  W.  963. 

82  Camden  v.  Public  Service  R.  Co. 
82  N.  J.  L.  242,  82  Atl.  609. 

83  Richmond,  F.  &  P.  R.  Co.  v.  Rich 
mond,  96  U.  S.  521,  24  L.  Ed.  734;  New 
York  &  H.  R.  Co.  v.  New  York,  1  Hilt, 
(N;  Y.)   562. 

81  Chicago  V.  Chicago  Union  Trac- 
tion Co.,  199  111.  259,  59  L.  R.  A.  666, 
65  N.  E.  243;  State  v.  Canal  &  C.  R. 
Co.,  50  La.  Ann.  1189,  56  L.  R.  A. 
287,  24  So.  265. 

Such  a  regulation  is  not  a  denial 
of  the  equal  protection  of  the  laws. 
State  V.  Milwaukee  Elec.  Railway  & 
Light  Co.,  144  Wis.  386,  140  Am.  St. 
Rep.  1025,  129  N.  W.  623. 

Ordinance  requiring  street  sprink- 
ling by  street  railways  is  not  unreason- 
able where  it  provides  that  watering 
shall  not  be  done  when  the  tempera- 
ture is  at  or  below  the  freezing  point 
because  it  requires  tracks  to  be  wa- 
tered during  the  winter  season  when 
the  temperature  is  above  the  freezing 
point.  St.  Paul  v.  St.  Paul  City  R. 
Co.,  114  Minn.  250,  36  L.  R.  A.  (N. 
S.)  235,  Ann.  Cas.  1912  B  1136,  130 
N.  W.  1108. 
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lay  the  dust,  requiring  the  use  of  fenders  *^  and  air  brakes,"""  requir- 
ing screens  or  vestibules  on  cars  during  the  winter  months  for  the 
protection  of  the  employees,*''  requiring  giving  of  transfers,**  requir- 
ing the  company  to  keep  tickets  for  sale  on  its  cars,*®  fixing  the  f re- 


Ordinance  requiring  street  sprink- 
ling held  unreasonable  on  the  ground 
that  no  distinction  was  made  between 
summer  and  winter  and  that  sprink- 
ling a  seven-foot  strip  in  the  winter 
would  amount  to  a  nuisance.  Chester 
V.  Chester  Traction  Co.,  40  Wkly. 
Notes  Gas.  (Pa.)  183,  rev'g  5  Pa. 
Dist.  Eep.  609. 

85  Chicago  &  J.  Elee.  Ey.  Co.  v. 
Freeman,  125  111.  App.  318,  holding, 
however,  that  provision  as  to  posi- 
tion and  height  of  the  fenders,  where 
impracticable,  is  void;  Cape  May,  D. 
B.  &  S.  P.  E.  Co.  V.  Cape  May,'  50 
N.  J.  L.  396,  36  L.  E.  A.  653,  36  Atl. 
696;  Piatt  v.  Albany  Ey.,  170  N.  Y. 
115,  62  N.  E.  1071;  Henderson  v.  Dur- 
ham Traction  Co.,  132  N.  C.  779,  44 
S.  B.  598. 

Ordinance  requiring  a  particular 
fender  on  street  cars  operated  by  two 
street  railway  companies,  where  there 
are  no  other  street  railways  in  the 
city,  is  valid  and  not  discriminating 
in  favor  of  a  particular  fender,  where 
there  is  nothing  to  show  that  it  is 
patented  or  that  anybody  is  prohibited 
from  making  or  selling  it.  Plinkie- 
wiscli  V.  Portland  Eailway,  Light  & 
Power  Co.,  58  Ore.  499,  2  N.  C.  C.  A. 
746,  115  Pac.  151. 

86  People  V.  Detroit  United  E.  Co., 
134  Mich.  682,  63  L.  E.  A.  746,  104 
Am.  St.  Eep.  626,  97  N.  W.  36. 

87  People  V.  Detroit  United  E.  Co., 
134  Mich.  682,  63  L.  E.  A.  746,  104 
Am.  St.  Eep.  626,  97  N.  W.  36;  State 
V.  Whitaker,  160  Mo.  59,  60  S.  W. 
1068. 

88  However,  this  is  a  part  of  the 
power  to  regulate  rates,  and  if  there 
is  no  power  to  regulate  rates,  there  is 
no  power  to  require  the  giving  of 
transfers.     See  §  4468,  infra. 


89  Detroit  v.  Pt.  Wayne  &  B.  I.  Ey. 
Co.,  95  Mich.  456,  20  L.  E.  A.  79, 
35  Am.  St.  Eep.  580,  54  N.  W.  958. 
See  also  Eice  v.  Detroit,  Y.  &  A.  A. 
Ey.  Co.,  122  Mich.  677,  48  L.  E.  A. 
84,  81  N.  W.  927. 

A  reservation  in  the  ordinance 
granting  the  franchise  of  the  right 
"to  make  suoh  further  rules,  orders 
or  regulations  as  may  from  time  to 
time  be  deemed  necessary  to  protect 
the  interest,  safety,  welfare  or  aeeom- 
modatiom  of  the  public,"  includes  the 
right  to  pass  an  ordinance  requiring 
the  company,  for  the  accommodation 
of  the  public,  to  keep  tickets  for  sale 
upon  its  cars  to  be  good  for  trans- 
portation over  its  entire  route  or  any 
portion  thereof,  "traveling  continu- 
ously either  way,"  between  certain 
hours,  at  a  rate  prescribed.  Such  or- 
dinance may  make  each  day's  neglect 
to  comply  therewith  an  offense  pun- 
ishable by  fine  and  may  provide  for 
the  collection  of  such  fine  in  an  ac- 
tion at  law.  Detroit  v.  Pt.  Wayn:; 
&  B.  I.  Ey.  Co.,  95  Mich.  456,  20  L.  E. 
A.  79,  35  Am.  St.  Eep.  580,  54  N.  W. 
958. 

Power  "to  fix  and  determine  the 
fare  charged, ' '  necessarily  carries 
with  it  all  incidents  necessary  to  carry 
the  power  into  effect,  including  power 
to  require  by  ordinance  tickets  to 
be  kept  for  sale  by  each  conductor  of 
a  street  car.  "A  street  railway  has 
no  depots.  Its  stations  are  the  strest 
corners,  and  its  business  with  the  pub- 
lic is  conducted  on  its  cars.  *  *  * 
The  question  is  one  of  power,  and  tlie 
power  of  the  i  city  over  the  streot 
railway  is  full  and  ample,  and  the 
requirement  is  reasonable,  and  the 
company  must  perform  on  its  part." 
Per  Maxwell,   C.   J.,   in   Sternberg  v. 
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quency  with  which  ears  shall  run,"*  etc,  Soi  municipal  regulations 
requiring  street  car  conductors  to  go  ahead  of  their  cars  at  steam  rail- 
road crossings,  and  forbidding  the  car  to  cross  until  signalled  so  to 
do,  are  held  to  be  reasonable.^^  Likewise  an  ordinance  limiting  the 
number  of  passengers  on  each  street  ear  to  seventy-five  has  'been  held 
reasonable ;  ^^  and  a  further  provision  that  when  any  passenger  is  ad- 
mitted into  any  street  car  in  excess  of  the  carrying  capacity  thereof  as 
defined,  the  company  shall  forfeit  to  the  city  a  certain  sum  for  each 
and  every  passenger  so  admitted,  has  been  held  valid.^  So  a  munici- 
pality may  require  street  ear  tracks  to  be  shifted  from  one  part  of  the 
street  to  the  other.^*  And  if  the,  power  to  regulate  the  construction  of 
tunnels  by  a  railway  company  is  delegated  to  the  municipality,  it  may 
provide  for  the  construction  of  tracks  in  the  streets  depressed  within 
open  cuts.^^  However,  a  municipality  cannot  require  the  removal  of 
the  tracks  of  a  street  railway,  as  an  exercise  of  the  police  power,  where 
it  will  practically  deprive  the  company  of  its  franchise  to  use  the 
streets.^®  An  ordinance  requiring  companies  maintaining  poles  and 
wires  along  or  across  streets  to  remove  them  to  enable  buildings  to  be 
moved  does  not  deprive  the  companies  of  property  without  due  process 
of  law.'''  So  the  requiring  a  traction  company  owning  the  right  of  way 
to  remove  its  power  wires  from  dangerous  proximity  to  telegraph  wires 
has  been  upheld.®^ 

State,  36  Neb.  307,  19  L.  E.  A.  570,  Detroit' Citizens '  St.  B.  Co.,  116  Mieh. 

54  N.  W.  553,  sustaining  Lincoln  ordi-  132,  74  N.  W.  520. 

nance.  91  Indianapolis  Traction  &  Terminal 

90  Honolulu  Rapid  Transit  &  Land  Co.  v.  Formes,  40  Ind.  App.  202,  80 

Co.  V.  Hawaii,  211  U.  S.  282,  53  L.  Ed.  K.   E.    872;    Indianapolis   Traction   & 

186,  rev'g  18  Hawaii  553;  People  v.  Terminal  Co.  v.  Romans,  40  Ind.  App. 

Detroit  Citizens'  St.  R.  Co.,  116  Mich.  184,  79   N.  E.  1068. 

132,  74  N.  "W.  520;  Mayor,  etc.,  of  City  92  Minneapolis   St.  By.  Co.  v.  Miri- 

of  New  York  v.  Dry  Dock,  E.  B.  &  B.  neapolis,   189   Fed.  445,   455. 

B.  Co.,  133  N.  Y.  104,  28  Am.  St.  Rep.  93  Minneapolis  St.  By.  Co.  v.  Min- 

609,  30  N.  E.  563;  Tacoma  v.  Boutelle,  neapolis,  18©  Fed.  445,  457. 

61  Wash.  434,  112  Pac.   661,  holding  94Snouffer   v.   Cedar   Bapids  &  M. 

ordinance  providing  for  five  minutes  pj^^   jjy_   ^^^^  jjg   j^^  287,   92   N. 
service  over  South  Tacoma  Line  was 
reasonable. 


W.  79. 
95 O'Brien    v.    Baltimore    Belt    B. 


Ordinance    requiring    ears    "to    be      „       „,  ,^,    „^„    ..„  ^     ^     .     ,„„ 

,  ,  ^  .  ,     ,      ,,  1,  ij      Co.,  74  Md.  363,  13  L.  R.  A.  126,  22 

run  two  round  trips  each  day"  held  '  '  ' 


not  the  expression  of  an  intention  not 


Atl.  141. 


to    require    more    trips.      Tacoma    v.  96  Chicago  v.   Chicago  &  O.  P.  El. 

Boutelle,  61  "Wash.  434,  112  Pac.  661.  '^-  Co.,  250  111.  486,  95  N.  E.  456. 

,  Requiring  six  minute  service  on  cer-  ^7  State  v.   Omaha   &  C  B.  St.  B. 

tain  streets  between  prescribed  hours  Co.,  100  Neb.  716,  161  N.  "W.  170. 

held   proper    in    Detroit.      People    v.  98  Western  U.  Tel.  Co.  v.  Burlington 
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On  the  other  hand,  an  order  of  a  commission  requiring  a  street  ear 
company  in  a  large  city,  on  a  particular  line,  to  furnish  cars  and  seats 
at  all  times  and  on  all  ordinary  occasions  for  all  who  may  present' 
themselves  for  transportation  is  unreasonable,  since  "one  to  which  no 
transportation  company  can  conform.  "89  So  a  commission  cannot 
require  a  street  railway  company,  in  extending  its  lines  into  new  ter- 
ritory, to  construct,  equip  and  operate  the  extension  in  a  specified 
manner,  since  that  is  a  matter  to  be  determined  by  the  directors  of  the 
company.^  And,  unless  authority  so  to  do  has  been  delegated  by  the 
legislature,  it  has  been  held  that  a  municipality  has  no  power  to  com- 
pel interurban  and  street  railway  companies  to  light  the  streets  occu- 
pied by  tjieir  tracks.^ 

§4453.  Regulations  of  telegraph,  telephone  and  electric  light 
companies — ^In  general.  Telegraph,  telephone  and  electric  light 
companies  are  subject  to  governmental  regulation,  the  same  as  other 
public  service  companies,'  and  they  generally  are  within  the  supervi- 
sion and  control  of  public  service  commissions.*  However,  telegraph 
companies  are  not  subject  to  state  regulation  which  amounts  to  an 


Traction  Co.,  90  Vt.  506,  Ann.  Gas. 
1918  B  841,  99  Atl.  4. 

99  Puget  Sound  Traction,  Light  & 
Power  Co.  v.  Reynolds,  223  Fed.  371, 
378. 

1  Towers  v.  United  Eys.  &  Elee.  Co., 
126  Md.  478,  95  Atl.  170. 

8  Ohio  Elec.  Ey.  Co.  v.  Ottawa,  85 
Ohio.  St.  229,  97  N.  E.  835. 

3  State  V.  Iowa  Tel.  Co.,  175  Iowa 
607,  Ann.  Gas.  1917  E  539,  154  N.  W. 
678. 

"It  is  well  settled  that  telegraph 
and  telephone  companies  are  subject 
to  all  regulations  falling  properly 
within  the  police  power  of  the  state  or 
of  a  municipal  corporation."  East 
Boyer  Tel.  Co.  v.  Incorporated  Town 
of  Vail,  166  Iowa  226,  147  N.  W.  327. 

"That  they  [telegraph  companies] 
are  common  carriers  of  news  and  in- 
formation, and  subject  to  legislation 
as  such,  I  have  no  doubt."  Clark  v. 
New  Jersey  Postal  Tel.  Co.,  82  N.  J. 
Eq.  15,  87  Atl.  640. 

"Telephone  companies  are  common 


carriers  and  public  service  corpora- 
tions, and  as  such,  when  they  procure 
their  charter  or  license  to  engage  in 
such  business,  they  engage  in  a  public 
service  and  do  so  with  full  knowledge 
that  they  thereby  become  agencies  of 
the  state,  subject  to  its  control  and 
regulation  and  under  the  exercise  of 
its  police  power  for  the  comfort  and 
convenience  of  the  state  *  *  » 
subject  to  the  condition  that  their 
property  shall  not  be  taken  except 
by  due  process  of  law."  State  v. 
Skagit  Telephone  &  Telegraph  Co.,  85 
Wash.  29,  45,  147  Pac.  885. 

Telegraph  companies  "are  subject 
to  regulation  under  legislative  author- 
ity on  the  ground  that  they  are  im-  • 
pressed  with,  a  public  character." 
Western  U.  Tel.  Co.  v.  Poster,  224 
Mass.  365,  372,  113  N.  E.  192. 

4  Western  U.  Tel.  Co.  v.  Myatt,  98 
Fed.  335. 

Particular  companies  as  not  within 
jurisdiction  of  public  service  commis- 
sion, see  §  4379,  supra. 
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undue  interference  with  interstate  commerce,^  but  the  right  to  regulate 
is  not  affected  by  the  fact  that  telegraph  or  telephone  instruments  or 
appliances  are  patented  under  the  federal  laws.®  Regulations  which 
have  been  held  proper  include  those  designating  the  location  of  poles, 
including  a  change  in  their  location,  even  going  as  far  as  to  require 
a  removal  to  another  street,  provided  the  change  ordered  is  reason- 
able and  not  merely  arbitrary,''  fixing  the  height  of  wires  crossing  the 
street,®  providing  for  the  insulation  and  protection  of  wires,®  requiring 
the  placing  of  wires  in  underground  conduits,^"  imposing  a  penalty 
on  telegraph  companies  for  delay  in  sending  or  delivering  messages,!^ 
and  many  other  regulations,  the  construction  and  effect  of  which  are 
beyond  the  scope  of  this  work.  So  the  Massachusetts  court  has  held 
that  telegraph  companies  may  be  compelled  by  a  public  service  com- 
.  mission  to  furnish  to  those  properly  applying  therefor  quotations  of 
sales  upon  the  New  York  stock  exchange  by  means  of  a  ticker  service 
on  the  same  terms  that  such  quotations  are  furnished  by  it  to  ftther 
persons.^2  But  this  decision  was  reversed  by  the  United  States  Su- 
preme Court  on  the  ground  that  the  transmission  of  the  quotations 
was  interstate  commerce.^^" 

§4454.  — Regulations  as  to  poles  and  wires.  Telegraph,  tele- 
phone and  electric  light  poles  and  wires  are  erected  with  an  implied 
understanding  that,  if  the  public  necessity  require  it,  they  shall  be 
changed  or  so  regulated  as  to  make  their  use  of  the  streets  as  slight  an 
inconvenience  to  the  public  as  possible.^^   Moreover,  even  if  a  public 

B  See  §  4392,  supra.  vice.      Commonwealth    Elee.    Co.    v. 

Interstate     Commerce     Commission  Rose,  214  111.  545,  73  N.  E.  780,  aff'g 

has    power    over    such    companies    so  114  111.  App.  181. 

far  as  engaged  in  interstate  commerce.  Ordinance    requiring    stretching    of 

Bee  §  4369,  supra.  guard   wires   along   electric   cables   ii» 

SHaekett  v.  State,  105  Ind.  250,  55  presumed   to   be    reasonable.      Conrad 

Am.  Eep.   201,  5  N.  E.   178.  v,  Springfield  Consol.  E.  Co.,  145  111. 

7  See  §  4454,  infra.  App.  564,  aff'd  240  111.  12,  130  Am.  St. 

8  American  IT.  Tel.  Co.  v.  Harrison,  Eep.  251,  88  N.  E.  180. 
31  N.  J.  Eq.  627.  10 See  §4454,  infra.. 

SBriggs    v.    Birmingham    Eailway,  H  As    interference    with    interstate 

Light   &  Power  Co.,   188   Ala.   262,   7  commerce,  see  §  4392,-supra. 

N.  C.  C.  A.  466,  66  So.  95.  18  Western    U.    Tel.    Co.    v.    Foster, 

Under  statutory  power  to  regulate  224  Mass.  365,  113  N.  E.  192. 

the  use  of  streets  and  to  provide  for  12a  Western   17.   Tel.    Co.    v.   Foster, 

their  lighting,  a  municipality  may  re-  247  TJ.  S.  105,  62  L.  Ed.  1006. 

quire    wires    owned   by    an    electrical  13  Western  U.  Tel.  Co.  v.  Eichmond, 

company  to  be  properly  insulated  and  178  Fed.  310,  322. 

overhead   conductors  to  be   protected  Eeasonable  rules  and  regulations  for 

by  guard  wires  or  other  suitable  de-  the  erection  and  mainteaance  o£  the 
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service  company  is  granted  the  right  by  the  legislature  to  place  poles 
in  the  streets  of  a  city,  the  municipality,  in  the  exercise  of  its  police 
power,  may  compel  such  poles  to  be  placed  in  such  manner  and  in  such 
places  as  the  public  interests  require ;  ^*  and  in  some  states  the  munici- 
pality is  required  ,to  designate  the  streets  on  which  telegraph  or  tele- 
phone poles  shall  be  erected.^*    So  a  municipality  may  prohibit  the 


poles  and  wires  of  electric  light  com- 
panies may  be  adopted  and  enforced. 
Tlie  removal  of  those  that  are  dan- 
gerous may  be  compelled.  Wyandotte 
Electric-Light  Co.  v.  Wyandotte,  124 
Mich.  43,  82  N.  W.  821;  Michigan  Tel. 
Co.  V.  Benton  Harbor,  121  Mich.  512, 
47  L.  R.  A.  104,  80  N.  W.  386;  Mich- 
igan Tel.  Co.  V.  St.  Joseph,  121  Mich. 
502,  47  L.  B.  A.  87,  80  Am.  St.  Eep. 
520,  80  N.  W.,383. 

If  poles  placed  in  the  streets  are 
no  longer  used,  their  removal  may 
be  compelled  by  the  municipality. 
Hempstead  v.  Ball  Elec.  Light  Co., 
9  N.  Y.  App.  Div.  48,  41  N.  Y.  Supp. 
124. 

11  Monongahela  City  v.  Mononga- 
hela  Elec.  Light  Co.,  12  Pa.  Co.  Ct. 
Eep.  529. 

A  city  authorized  to  control  its 
streets  may  require  the  location  of 
poles  and  the  further  occupation  of 
its  streets  by  a  telephone  company 
authorized  by  statute  to  erect  it?  poles 
in  city  streets,  to  be  only  upon  ap- 
proval of  the  municipal  authorities. 
State  V.  Sheboygan,  111  Wis.  23,  86 
N.  W.  657. 

15  In  Massachusetts,  a  statute  au- 
thorizing the  erection  of  electric  tele- 
graph lines  .along  the  highways  in 
streets  "in  such  manner  as  not  to  in- 
commode their  use  by  the  public"  and 
providing  that  the  mayor  and  alder- 
men of  the  municipalities  through 
which  they  pass  shall  specify  "where 
the  posts  may  be  located,"  etc.,  even 
if  to  be  construed  as  mandatory  as  to 
the  granting  of  a  location  for  the 
posts,  cannot  be  considered  as  man- 
datory   iif    regard    to    electric    light 


companies,  notwithstanding  statutes 
extend  the  provisions  of  the  former 
statutes  to  electric  light  companies  so 
far  as  applicable.  Suburban  Light  & 
Power  Co.  v.  Aldermen  of  Boston,  153 
Mass.  200,  10  L.  R.  A.  497,  26  N.  E. 
147. 

In  New  Jersey,  telegraph  or  tele- 
phone companies  have  no  right  to 
erect  poles  in  a  municipality  without 
first  obtaining  from  it  a  designation 
of  the  streets  in  which  they  shall  be 
placed.  New  York  &  N.  J.  Tel.  Co. 
v.  Borough  of  Bound  Brook,  66  N. 
J.  L.  168.,  48  Atl.  1022;  Home  Tel. 
Co.  V.  New  Brunswick,  62  N.  J.  L. 
172,  40  Atl.  628;  New  York  &  N.  J. 
Tel.  Co.  V.  East  Orange,  42  N.  J.  Eq. 
490,  S  A.tl.  289  (holding  requirement 
applicable  only  to  lines  through  the 
municipality  as  distinguished  from 
local  system  of  lines  maintained  with- 
in the  municipality).  Common  coun- 
cil need  not,  however,  specify  precise 
place  where  each  pole  shall  be  located. 
Marshall  v.  Bayonne,  59  N.  J.  L.  101, 
34  Atl.  1080.  Statute  requiring  the 
designation  of  streets  by  cities  before 
poles  can  be  erected  thereon  by 
private  companies  for  public  lighting, 
etc.,  is  complied  with  by  a  general 
designation  of  all  ;the  streets  of  the 
city.  Meyers  v.  Hudson  County  Elec. 
Co.,  63  N.  J.  L.  573,  44  Atl.  713,  rev'g 
60  N.  J.  L.  350,  37  Atl.  618.  The 
regulations  which  may  be  imposed  in 
connection  with  a  statutory  duty  of 
designating  a  route  for  a  telegraph  or 
telephone  line,  does  not  justify  re- 
quiring the  filing  of  the  written  con- 
sent of  abutters  with  the  map  of 
the   route,    or   requiring  a   bond  for 
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eneumbering  of  a  certain  street  with  wires  and  poles ;  ^®  and  general 
power  conferred  on  a  municipality  to  prevent  the  encumbering  of 
streets,  etc.,  authorizes  it  to  exclude  the  poles  and  wires  of  a  telephone 
company  from  the  main  business  block  of  a  street,  where  the  only  effect 
thereof  is  to  make  the  route  less  convenient  or  involve  a  larger  ex- 
penditure.^'' 

Under  its  general  powers,  a  municipality  may  designate  the  particu- 
lar spots  in  which  poles  shall  be  erected  and  the  manner  in  which  wires 
shall  be  strung,^*  and  may  designate  the  particular  street  or  streets 
to  be  used.i^  Furthermore,  the  granting  by  a  municipality  of  a  fran- 
chise to  erect  poles  in  the  streets  does  not  create  a  right  to  maintain 
each  pole  in  the  identical  spot  in  which  located,  though  the  munici- 


performanee  of  the  conditions  im- 
posed by  the  municipality,  or  pro- 
hibiting sale  or  transfer  or  rental  to 
other  parties  without  permission,  or 
requ'iiing  fire  and  police  wires  to  be 
carried  on  the  poles  free  of  charge, 
or  providing  that  ownership  of  poles 
and  wires  shall  vest  in  the  municipal- 
ity in  case  of  abandonment  or  non- 
user.  Hudson  &  M.  Telephone  &  Tele- 
graph Co.  V.  Township  (Committee  of 
Linden  Tp.,  80  N.  J.  L.  158,  76  Atl. 
444.  Where  municipality  is  required 
to  designate  streets  in  which  poles  of 
telephone  or  telegraph  -company  shall 
be  erected,  such  designation  must  be 
of  a  reasonably  practical  route  and  is 
not  legally  made  when  the  prescribed 
route  is  already  so  occupied  by  other 
poles  and  wires  as  substantially  to 
prohibit  any  further  erections  of  that 
character.  Hudson  &  M.  Telephone  & 
Telegraph  Co.  v.  Township  Committee 
of  Linden  Tp.,  80  N.  J.  L.  158,  76  Atl. 
444.  Borough  is  not  a  ' '  city  or  town ' ' 
in  which  permission  to  erect  poles 
must  first  be  obtained.  Point  Pleas- 
ant Elec.  Light  &  Power  Co.  v.  Bor- 
ough of  Bayhead,  62  N".  J..  Eq.  296, 
49  Atl.  1108-  Statutory  provision  that 
no  posts  or  poles  shall  be  erected  in 
any  street  of  'any  incorporated  "city 
OT  town"  without  first  obtaining  a 
designation  of  the  streets  in  which 
they  shall  be>  placed  from  the  incor- 
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porated  "city  or  town"  does  not  in- 
clude townships.  Inhabitants  of 
Township  of  East  Orange  v.  Suburban 
Elec.  Light  &  Power  Co.,  5'9  N.  J.  Eq. 
563,  44  Atl.  628,  aff'g  (N.  J.  Ch.),  41 
Atl.  865. 

ISMarshfield  v.  Wisconsin  Tel.  Co., 
102  Wis.  604,  44  L.  E.  A.  565,  78  N. 
W.  735. 

17Jonesville  v.  Southern  Michigan 
Tel.  Co.,  155  Mich.  86,  ISO  Am.  St. 
Eep.  562,  16  Ann.  Cas.  439,  118  N.  W. 
736. 

18  Louisville  Home  Tel.  Co.  v.  Cum- 
berland Telephone  &  Telegraph  Co., 
Ill  Fed.  663,  rev'g  110  Eed.  593;  New 
Castle  V.  Central  District  &  Printing 
Tel.  Co.,  207  Pa.  St.  371,  56  Atl.  931; 
State  V.  Sheboygan,  111  Wis.  23,  86 
N".  W.  657. 

•  Delegation  of  power  to  commis- 
sioner of  public  works,  see  St.  Paul  v. 
Preedy,  86  Minn.  350,  90  N.  W.  781. 

19  Wichita  v.  Missouri  &  K.  Tel.  Co., 
70  Kan.  441,  78  Pac.  886;  Marshfield 
v.  Wisconsin  Tel.  Co.,  102  Wis.  604, 
44  L.  R.  A.  566,  78  N".  W.  735. 

But  where  a  municipality  grants 
rights  to  company  to  run  its  wires 
"over  and  through  the  streets  of  the 
city,"  the  determination  of  what 
streets  shall  be  occupied  is  for  the 
company.  Com.  v.  Warwick,  185  Pa. 
St.  623,  40  Atl.  93. 
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pality  may  require  a  change  of  location  of  the  poles.*"  But  a  munici- 
pality, al,though  having  authority  to  direct  any  change  in  the  location 
of  the  poles  or  wires  of  a  company,  cannot  arbitrarily  require  a  change 
without  good  eause,''^  nor  arbitrarily  remove  poles  from  its  streets,*^ 
but  may  require  a  change  of  location  if  there  are  good  reasons  there- 
f  QP  23  jiqp  example,  a  municipality  may  require  a  telephone  company 
which  has  been  granted  the  right  to  use  a  certain  street,  to  remove  its 
line,  where  another  location  on  another  street  is  offered,  where  the  line 
has  become  dangerous  and  inconvenient  to  persons  using  the  street.** 
But  if  a  grant  or  franchise  to  use  the  streets  is  a  contract  so  that  it 
cannot  be  rescinded  or  revoked  except  for  just  cause,  an  ordinance 
requiring  a  telegraph  company  to  remove  its  poles  from  a  certain 
street,  is  invalid  where  no  provision  is  made  for  locating  the  poles  and 
wires  elsewhere  or  placing  them  in  conduits,  and  where  the  purpose 
of  the  ordinance  is  merely  to  improve  the  appearance  of  the  street.^ 
And  a  city  cannot  require  an  electric  light  company  having  a  franchise 
to  use  the  streets,  to  relocate  poles,  in  order  that  the  city  may  install 
a  municipal  lighting  system,  at  least  where  there  is  no  public  neces- 
sity for  another  lighting  system.*^  So  if  a  telephone  company  has  the 
right  to  use  the  streets  of  a  municipality  by  virtue  of  a  statute  and  in 


20  Merced  Falls  Gas  &  Eleetrie  Co. 
V.  Turner,  2  Cal.  App.  720,  84  Pac. 
239,  holding  also  that  mere  lapse  of 
time  cannot  create  prescriptive  right 
to  maintain  poles  in  a  certain  spot. 

Telephone  company  acquires  no  per- 
manent vested  right  in  part  of  street 
occupied  by  its  poles.  Eeadfield  Tele- 
phone &  Telegraph  Co.  v.  Cyr,  95  Me. 
287,  49  Atl.  1047. 

A  removal  of  wires  and  electrical 
appliances  from  streets  pursuant  to 
■a  statute  authorizing  designation  by 
ordinance  of  city  officers  to  carry  out 
the  provisions  of  the  statute,  held  the 
act  of  the  state  rather  than  the  mu- 
nicipality, so  that  city  is  improper 
party  to  be  enjoined  from  removing 
wires.  Postal  Tel. -Cable  Co.  v.  Wor- 
cester, 202  Mass.  320,  88  N.  E.  777. 

21  Southern  Bell  Telephone  &  Tele- 
graph Co.  V.  Mobile,  162  Fed.  523; 
Hannibal  v.  Missouri  &  K.  Tel.  Co.,  31 
Mo.  App.  33. 

22  Northwestern   Tel.    Exch.    Co.   v. 


Minneapolis,  81  Minn.  140,  53  L.  E. 
A.  175,  86  N.  W.  &9,  83  N.-  W.  527. 

If. a  telephone  company  is  lawfully 
granted  the  right  to  use  a  street,  such 
right  is  an  easement  and  a  property 
right  so  that  the  municipality  cannot 
require  the  removal  of  telephone  poles 
and  wires,  where  not  interfering  with 
the  safety  or  convenience  of  ordi- 
nary travel,  and  where  there  has  been 
no  violation  of  the  franchise..  South- 
ern Bell  Telephone  &  Telegraph  Co.  v. 
Mobile,  162  Fed.  523,  532. 

23Ganz  V.  Ohio  Postal  Tel.  CaMo 
Co.,  140  Fed.  692;  American  Telegraph 
&  Telephone  Co.  v.  Millcreek  Tp.,  195 
Pa.  St.  643,  46  Atl.  140. 

24  Michigan  Tel.  Co.  v.  Charlotte, 
93  Fed.  11. 

25  Vandalia  v.  Postal  Tel.-Cable  Co., 
274  HI.  173,  Ann.  Oas.  1917  E  523, 
113  N.  E.  65. 

26  Los  Angeles  G-as  &  Electric  Co. 
V.  1(08  Angeles,  241  Fed.  912. 
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pursuance  thereof  has  occupied  the  streets,  the  municipality  cannot 
require  it  to  vacate  the  streets  on  the  theory  that  it  had  no  legal  right 
to  use  them,  and  not  in  the  exercise  of  its  police  power .^ 

The  right  of  a  telegraph  company,  which  has  accepted  the  provi- 
sions of  the  federal  act  of  1866,  to  use  the  streets  of  a  municipality, 
is  subject  to  reasona|)le  municipal  regulations.'''  For  instance,  a 
municipality  may  require  that  positions  shall  be  reserved  upon  the 
poles  for  the  use  of  the  municipality,^®  and  that  space  be  left  in  con- 
duits for  wires  of  third  persons,  to  be  used  upon  permission  by  the 
municipality  and  .payment  of  compensation,^"  since  this  is  merely 
another  incident  of  the  necessity  for  insisting  upon  a  single  system. 
So  an  ordinance  applicable  to  all  telegraph  companies  is  not  objection- 
able because  it  provides  that  the  poles  shall  be  subject  to  the  determina- 
tion of  the  city  engineer  as  to  size,  number,  location  and  manner  of 
erection ;  *^  nor  because  it  gives  the  municipality  the  right  to  use  such 
poles  for  its  fire  alarm  and  police  telegraph  wires  without  compen- 
sation.^2 

The  prescribing  of  rules  and  regulations  to  govern  those  erecting 
and  maintaining  poles  in  a  street  does  not  exhaust  the  police  power  of 
the  municipality  in  regard  to  such  poles.'*    An  order  of  a  commission 


27DuIuth    V.    Duluth    Tel.    Co.,    84      its  business.     Western  U.  Tel.  Co.  v. 


Minn.  486,  87  N.  W.  1127. 

28  Western  U.  Tel.  Co.  v.  Eichmond, 
224  II.  S.  160,  56  L.  Ed.  710,  aff'^g  178 
Fed.  310,  319. 

Telegraph  companies  which  have 
the  right  by  the  federal  statute  of 
1866  as  amended,  to  use  the  streets  of 
a  municipality  are  nevertheless  sub- 
ject to  the  exercise  of  police  power 
by  the  municipality.  Ganz  v.  Ohio 
Postal  Telegraph  Cable  Co.,  140  Fed. 
692,  rev'g  137  Fed.  947;  Toledo  v. 
Western  IT.  Tel.  Co.,  107  Fed.  10, 
52  L.  R.  A.  730;  Michigan  Tel.  Co.  v. 
Charlotte,  93  Fed.  11. 

29  Western  U.  Tel.  Co.  v.  Eichmond, 
224  TJ.  S.  160,  56  L.  -Ed.  170,  aff 'g  178 
Fed.  310. 

May  require  the  company  to  permit 
other  persons  or  companies  to  place 
"wires  on  its  poles  upon  payment  of 
compensation  where,  in  the  judgment 
of  the  municipal  committee  on  streets, 
it  will  not  unreasonably  interfere  with 


Eichmond,  178  Fed.  310,  320. 

Where  city  is  authorized  to  make 
reasonable!  regulations  of  telegraph 
lines,  a  regulation  that  a  teleg^raph 
company  shall  permit  the  city  to  place 
its  electric  wires  on  its  4)oles,  free  of 
charge,  and  that  other  corporations 
shall  be  allowed  to  place  their  wires 
there  on  payment  of  reasonable  com- 
pensation, is  reasonable;  nor  are  such 
regulations  an  interference  with  inter- 
state commerce.  Postal  Tel.-Cable  Co. 
V.  Chieopee,  207  Mass.  341,  32  L.  E. 
A.  (N.  S.)  997,  93  N.  E.  927. 

30  Western  V.  "Tel.  Co.  v.  Eichmond, 
224  U.  S.  160,  56.  L.  Ed.  710,  aff'g  178 
Fed.  310. 

31  Western  TJ.  Tel.  Co.  v.  Eichmond, 
178  Fed.  310,  320. 

32  Western  TJ.  Tel.  Co.  v.  Eichmond, 
178  Fed.  310,  321. 

33  Ft.  Smith  v.  Hunt,  72  Ark.  556, 
66  L.  E.  A.  238,  105  Am.  St.  Eep.  51, 
82  S.  W.  163. 
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made  on  behalf  of  a  telegraph  company,  requiring  a  traction  company 
owning  its  right  of  way,  to  remove  its  high  tension  power  wires  from 
dangerous  proximity  to  the  telegraph  wires,  is  not  a  taking  of  prop- 
erty without  due  process  of  law.'* 

§4455.  — Requiring  wires  to  be  put  underground.  Wire  using 
companies  may  be  compelled  to  place  their  wires  underground  or  in 
subs'urf  ace  conduits,  when  convenience  or  the  good  government  of  the 
municipality  requires.'^  For  instance,  creating  an  "underground 
district"  and  requiring  all  poles  and  wires  in  use  therein  to  be  removed 
from  the  surface,  except  trolley  wires,  and  to  be  placed  in  conduits, 
where  the  underground  section  is  the  congested  center  of  the  city,  is 
a  valid  exercise  of  the  police  power.'^  But  it  has  been  held  that  requir- 
ing a  telephone  company  to  build  conduits  through  ungraded  streets 
in  suburban  parts  of  the  city  and  in  the  open  country,  to  carry  its 
wires,  was  clearly  an  unreasonable  exercise  of  the  police  power.*'' 

However,  it  is  held  that  a  municipality  cannot  require  wires  to  be 
put  underground  unless  authority  so  to  do  has  been  delegated  to  it 
by  the  legislature;**  and  that  municipal  power  to  regulate  the  erec- 


34  Western  U.  Tel.  Co.  v.  Burlington 
Traction  Co.,  90  Vt.  506,  Ann.  Cas. 
1918  B  841,  99  Atl.  4,  and  see  §  4397 
et  seq.,  supra. 

36  United  States.  Western  IT.  Tel. 
Co.  V.  New  York,  38  Fed.  552. 

Missouri.  State  v.  Murphy,  134 
Mo.  548,  34  L.  E.  A.  369,  56  Am.  St. 
Bep.  515,  35  S.  W.  1132,  34  S.  W.  51, 
31  S.  W.  784. 

Montana.  Butte  v.  Montana  Inde- 
pendent Tel.  Co.,  50  Mont.  574,  14S 
Pac.  384. 

Nebraska.  Plattsmouth.  v.  Nebraska 
Tel.  Co.,  80  Neb.  460,  14  L.  R.  A. 
(N.  S.)  654,  127  Am.  St.  Bep.  779, 
114  N.  W.  588. 

New  York.  American  Rapid  Tel. 
Co.  V.  Hess,  125  N.  Y.  641,  13  L.  E.  A. 
454,  21  Am.  St.  Bep.  764,  26  N.  E. 
919,  aff'g  12  N.  Y.  Supp.  536. 

Pennsylvania.  Duquesne  Light  Co. 
V.  Pittsburgh,  251  Pa.  557,  Ann.  Cas. 
1917  E  534,  97  Atl.  85. 

A  municipality  "has  the  undoubted 


right  in  the  exercise  of  the  police 
power  to  order  the  placing  of  tele- 
graph and  telephone  wires  under- 
ground whenever  in  the  exercise  of  a 
fair  discretion,  it,  decides  that  public 
interests  require  it  to  be  done;  but  it 
cannot  act  arbitrarily  in  the  prem- 
ises." Northwestern  Tel.  Exch.  Co. 
V.  Minneapolis,  81  Minn.  140,  53  L. 
R.  A.  175,  86  N.  W.  69,  83  N.  W.  527, 
quoting  from  the  first  point  of  the  of- 
ficial syllabus. 

36  Western  U.  Tel.  Co.  v.  Richmond, 
■178  Fed.  310,  321. 

37  Northwestern  Tel.  Exch.  Co.  v. 
Minneapolis,  81  Minn.  140,  53  L.  E. 
A.  175,  86'  N.  W.  69,  83  N.  W.  527. 

38  State  V.  Bed  Lodge,  30  Mont.  338, 
76  Pac.  75'8;  Geneva  v.  Geneva  Tel. 
Co.,  30  N.  Y.  Misc.  236,  62  N.  Y.  Supp. 
172. 

Legislature  may  delegate  power. 
People  V.  Squire,  107  N.  Y.  593,  1 
Am.  St.  Bep.  893,  14  N.  E.  820,  aff'd 
145  TJ.  S.  175,  36  L.  Ed.  666. 
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tion  of  poles  or  stringing  of  wires  does  not  authorize  a  municipality  to 
require  the  placing  of  wires  underground.^' 

§4456.  — Reqnuring  physical  connection  of  lines.  Statutes  in 
many  of  the  states  now  expressly  authorize  the  public  service  com- 
mission to  order  physical  connection  of  telephone  lines,  under  certain 
circumstances,  where  for  public  convenience  and  necessity,  and  such 
authority  has  been  held  to  exist  under  the  general  power  to  regulate.*" 
Such  a  requirement  is  within  the  police  power  of  the  state,"  and  not 
invalid  as  a  taking  of  property  without  due  process  of  law.**  Thus, 
requiring  one  telephone  company  to  permit  a  rival  to  connect 
with  its  long  distance  lines  for  through  business  does  not  deprive  it 
of  its  property  without  compensation  where  it  is  to  receive  the  tolls 
for  the  use  of  such  lines.*^  It  is  also  held  that,  even  if  there  are  no 
constitutional  or  statutory  provisions  authorizing  the  requiring  of 
physical  connection  of  telephone  systems,  yet  "when  one  telephone 
company  has  opened  its  lines  to  physical  connection  and  services  for 
another  telephone  company  upon  certain  terms,  it  can  be  required, 
as  a  state  regulation  within  the  police  power,  to  accord  the  same  facili- 
ties, conveniences,  and  uses,  to  another  or  other  telephone  companies 
upon  equal  terms."  **  However,  it  is  held  in  Ohio,  under  the  particu- 
lar wording  of  its  statute,  that  where  two  telephone  companies  are 
competing  for  local  business,  and  one  of  them  has  a  long  distance 
connection,  and  public  necessity  does  not  require  additional  long  dis- 
tance service,  the  commission  has  no  power  to  require  physical  con- 
nection for  long  distance  purposes.**    And  it  is  held  in  California  that 

39  Carthage    v.    Central   New   York  37  S.  D.  504,  159  N.  W.  99;  Wisconsin 

Telephone  &  Telegraph  Co.,  185  N.  Y.  Tel.  Co.  v.  Railroad  Commission,  162 

448, 113  Am.  St.  Bep.  932, 78  N.  E.  165.  Wis.  383,  L.  R.  A.  1916  E  748,  156  N. 

10  Pacific  .  Telephone    &    Telegraph  W.  614. 

Co.    V.    Wright-Dickinson    Hotel    Co.,  42  Milbank  v.  Dakota  Cent.  Tel.  Co., 

214  Fed.  666;  Michigan  State  Tel.  Co.  37  S.  D.  504,  159  N.  W.  99.    See  also 

V.  Michigan  Railroad  Commission,  193  Michigan  State  Tel.  Co.  v.  Michigan 

Mich.  515,  161  N.  W.  240;  Hooper  Tel.  Railroad  Commission,  193  Mich.  515, 

Co.  V.  Nebraska  Tel.  Co.,  96  Neb.  245,  161  N.  W.  240. 

147  N.  W.  674.    See  also  Camp  Rincon  43  Wisconsin    Tel.    Co.    v.    Railroad 

Resort  Co.  v.  Eshleman,  172  Cal.  561,  Commission,   162  Wis.   383,   L.   R.   A. 

158  Pae.  186.  1916  E  748  with  note,  156  N.  W.  614. 

But  the  order  must  be  without  dis-  44  State  v.  Skagit  River  Telephone 

criminations,  with  provisions  for  the  &    Telegraph    Co.,    85   Wash.    29,   48, 

payment  of  costs,  and  include  reason-  147   Pac.   885. 

able    regulations.      State    v.    Skagit  45  Shaf or   v.    Public   Utilities   Com- 

Eiver  Telephone  &  Telegraph  Co.,  85  mission  of  Ohio,  94  Ohio  St.  230,  L. 

Wash.  2i9,  147  Pac.  885.  R.  A.  1917  E  1080  with  note,  113  N.  E. 

41  Milbank  v.  Dakota  Cent.  Tel.  Co.,  809. 
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a  statute  authorizing  the  ordering  of  physical  connection  between 
telephone  companies  is  void  as  applied  to  an  order  which  requires  a 
company  having  long  distance  and  local  service  to  make  a  physical 
connection  for  long  distance  service  with  a  company  competing  locally, 
where  the  first  company  has  not  professed  to  render  this  kind  of  serv- 
ice, since  it  constitutes  a  taking  of  property  without  compensation, 
where  the  only  compensation  provided  for  is  an  apportionment  of 
tolls." 

§4457.  Regulation  of  gas  companies.  Gas  companies  are  quasi 
public  corporations  *''  and  subject  to  regulation  as  such.  The  most 
common  regulations  relate  to  the  laying  of  the  pipes  in  the  streets  of 
a  municipality.**  ' 

A  public  service  commission  may  order  a  gas  company  to  extend 
its  mains  to  give  service,  as  provided  for  by  statute,  without  regard 
to  whether  the  immediate  returns  warrant  it,  if  prospective  future 
returns  make  such  an  order  reasonable.*®  An  order  of  a  commission 
requiring  a  city  gas  company  to  .extend  its  mains  and  service  pipes 
to  meet  the  needs  of  a  growing  community  within  the  city  cannot  be 
deemed  arbitrary  or  capricious,  and  a  violation  of  due  process,  because 
the  rate  of  return  upon  the  cost  of  the  extension  will  at  first  be  low — 
from  two  to  four  per  cent  per  annum — where  it  will  probably  soon 
become  ample  by  reason  of  the  growth  of  the  community,  and  where  it 
is  not  claimed  that  the  comparatively  small  loss  asserted  will  render 
its  business  as  a  whole  unprofitable.^'* 

46  Pacific  Telephone  &  Telegraph  excavating  a  paved  street  to  lay  gas 
Co.  V.  Eshleman,  166  Cal.  640,  50  pipes  is  unreasonable.  Northern  Lib- 
L.  E.  A.  (N.  S.)  652,  Ann.  Gas.  1915  C  erties  v.  Northern  Liberties  Gas  Co., 
822,  137  Pac.  1119.     For  criticism  of  12  Pa.  St.  318. 

this    case,    see    Pacific    Telephone    &  In   one   case  it  was -held  that  an 

Telegraph     Co.     v.     Wright-Dickinson  ordinance  forbidding  the  cutting  into 

Hotel    Co.,    214   Fed.    666;    Michigan  any   paved   street  without    obtaining 

State   Tel.   Co.   v.   Michigan  Railroad  the   consent   of   the  property   owners 

Commission,  193  Mich.  515,  161  N.  W.  and  filing  bond,  etc.,  was  not  a  valid 

240;  State  v.  Skagit  Eiver  Telephone  exercise   of  the   police   power  as  ap- 

&  Telegraph  Co.,  85  Wash.  29,  47,  147  plied  to  a  gas  company  that  had  laid 

Pac.  885.  pipes  in  the   streets   by  virtue  of  a 

47  See  §  73,  supra.  former     ordinance     whose    conditions 

48  Eequiring  gas  pipes  to  be  laid  in  had  been  complied  with.  Indianapolis 
the  alleys  whenever  practicable  in-  v.  Consumers  Gas  Co.,  140  Ind.  107, 
stead  of  the  streets'  has  been  held  27  L.  R.  A.  514,  49  Am.  St.  Eep.  183, 
reasonable.     Traverse  City  Gas  Co.  v.  39  N.  E.  433. 

Traverse  City,  130  Mich.  17,  89  N.  W.  49Eoot  v.   New  Britain   Gas  Light 

574.  Co.,  91  Conn.  134,  99  Atl.  559. 

But   municipal   prohibition    against  BO  People  v.  McCall,  245  U,  S,  345, 
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§  4458.  Be^ulation  of  pipe  line  companies.  A  pipe  line  company, 
organized  to  transport  natural  gas,  cannot  be  compelled  by  the  com- 
mission to  extend  its  line  into  new  flelds.^^  Furthermore,  such  a  com- 
pany is  engaged  in  interstate  commerce  where  it  carries  oil  or  gas  from 
one  state  to  another.^^ 

§4459.  Eegulation  of  water  companies.  Water  companies  are 
quasi  public  corporations  **  and  like  gas  companies  are  subject  to  many 
police  regulations  relating  to  the  use  of  streets  by  their  pipes  and 
hydrants.^*  It  is  generally  held  that  the  municipality  may  require 
a  change  in  the  location  of  pipes,  where  public  convenience  or  security 
requires  it.**  Eequiring  a  water  meter  to  be  supplied  and  paid  for  by 
the  consumer  has  been  held  reasonable.*^  Regulations  compelling  them 
to  extend  their  mains  to  furnish  water  to  inhabitants  of  the  munici- 
pality are  upheld.*'' 

§  4460.  Regulation  of  express  companies.  Express  companies  are 
fommon  carriers  and  indeed  are  often  so  expressly  declared  by.  stat- 
ute.** Governmental  regulation  of  such  companies  has  been  confined 
largely  to  regulations  as  to  offices  and  the  delivery  of  express  matter. 


62  L.  Ed.  337,  aff'g  219  N.  Y.  84,  681, 
Ann.  Cas.  1916  B  1042,  113  N.  B.  795. 

61  Fidelity  Title  &  Trust  Co.  v.  Kan- 
sis  Natural  Gas  Co.,  219  Fed.  614. 

52  See  §  4392,  supra. 

63  See  §  73,'  supra. 

51  Where  use  of  streets  is  authorized 
by  statute,  borough  cannot  prohibit 
use  of  ungraded  streets  until  the  bor- 
ough decides  to  grade  them.  Moun- 
tain Water  Co.  v.  Emaus  Borough,  43 
Pa.  Super.  Ot.  179. 

65  In  re  Peering,  93  N.  Y.  361. 

Where  right  to  determine  location 
of  water  pipes  has  been  reserved  by 
the  municipality,  the  location  once 
fixed  may  be  afterwards  changed. 
Montgomery  v.  Capital  City  Water 
Co.,  92  Ala.  361,  9  So.  339. 

May  require'  pipes  to  be -raised  or 
lowered.  Bryn  Mawr  Water  Co.  v. 
Lower  Merion  Tp.,  15  Pa.  Co.  Ot.  527; 
Bryn  Mawr  Water  Co.  v.  Lower 
Merion  Tp.,  4  Pa.  Dist.  157. 

May  require  water  pipes  to  be 
lowered  so  as  to  conform,  to  a  new 


grade.  Water  Com'rs  of  Jersey  City 
V.  Hudson,  13  N.  J.  Bq.  420. 

Consumer  cannot  restrain  the 
removal  of  water  mains  and  fire 
hydrants  from  near  his  property,  not- 
withstanding such  act  will  render  his 
property  practically  valueless,  where 
the  municipality  has  determined  that 
public  welfare  will  be  subserved  by 
removing  the  mains  and  hydrants, 
there  being  no  demand  for  fire  pro- 
tection and  only  one  private  con- 
sumer. Aisher  v.  Hutchison  Water, 
Light  &  Power  Co.,  66  Kan.  496,  61 
L.   R.   A.   52,  71   Pae.   813. 

56  Spring  Valley  Water-Works  v. 
San  Francisco,  82  Cal.  286,  6  L.  E.  A. 
756,  16  Am.  St.  Eep.  116,  22  Pac.  910, 
1046. 

67  Lukrawka  v.  Spring  Valley 
Water  Co.,  169  Cal.  318,  Ann.  Cas. 
1916  D-277,  146  Pae.  640. 

58  See  State  v.  Pacific  Bxp.  Co.,  80 
Neb.  823,  18  L.  E.  A.  (N.  S.)  664,  115 
N.  W.  619. 
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In  Indiana  a  statute  requiring  express  companies  to  deliver  all  express 
matter  to  the  consignee  in  cities  having  a  population  of  twenty-five 
hundred  or  more  was  held  constitutional.^*  An  order  of  a  commis- 
sion requiring  an  express  company  to  establish  and  maintain  an  up- 
town office  for  the  transaction  of  its  business,  and  to  collect  and  deliver 
express  packages  anywhere  in  the  corporate  limits  of  the  city,  is  prima 
facie  reasonable.®"* 

§  4461.  Reflation  of  mining  companies.  The  regulations  of  min- 
ing companies  which  have  been  upheld  are  so  numerous  and  so  peculiar 
to  mining  law,  that  reference  to  textbooks  on  mining  law  and  to 
statutes  should  be  made.  Most  of  these  regulations  are  upheld  as 
enacted  for  the  health  and  safety  of  the  miners,  including  regulations 
for  mine  inspections,  ventilation,  timbering,  lighting,  blasting,  signal- 
ling, medical  aid,  and  the  like.®^ 

§  4462.  Regulation  of  insurance  companies.  Insurance  companies 
have  been  subjected  to  miany  kinds  of  statutory  regulation  and  because 
of  the  nature  of  the  business  such  regulations  have  generally  been 
upheld  as  proper  exercises  of  the  police  power.  The  business  is  held 
to  be  one  affected  with  a  public  interest  and  hence  the  power  of  regu- 
lation is  very  broad.®^  For  instance,  a  statute  requiring  insurance 
companies  to  make  returns  to  certain  state  officers  of  their  business 
condition,  liabilities,  losse's,  premiums,  taxes,  dividends,  expenses, 
etc.,  is  held  a  proper  exercise  of  the  police  power.®*  Likewise  statutes 
have  been  upheld  which  forbid  discriminations  by  insurance  com- 
panies between  policyholders  of  the  same  class,®*  or  which  forbid 
agreements  between  companies  to  fix  premium  rates.®®    And  the  Su- 

B9  United  States  Exp.  Co.  v.  State,  62  See  German  Alliance  Ins.  Co.  v. 

164  Ind.  196,  73  N.  B.  101.    See  also  Lewis,  233  U.  S.  389,  58  L.  Ed.  1011, 

Adams   Exp.    Co.   v.  State,   161   Ind.  L.  B.  A.  1915  C   1189;   McOaiier  v. 

328,  67  N.  E.  1033.  Firemen's  Ins.  Co.,  74  N.  J.  Eq.  372, 

This  statute  is  now  superseded  by  29  L.  R.  A.  (N.  S.)  1194,  135  Am.  St. 

the     Interstate     Commerce     Act    as  Eep.  708,  18  Ann.  Cas.  1048,  73  Atl. 

amended  in  1906  which  regulates  the  80,  414. 

transportation  and  delivery  of  goods  83  Eagle  Ins.  Co.  v.  Ohio,  153  U.  S. 

by  express,  so  far  as  interstate  ship-  446,  38  L.  Ed.  77S. 

ments  are  concerned.    State  v.  Adams  64  Leonard  v.  American  life  &  An- 

Exp.   Co.,   171  Ind.   138,  19   L.   B.  A.  nuity  Co.,  139  6a.  274,  77  S.  E.  41j 

(N.  S.)  83,  85  N.  E.  337.      ,  People  v.   Commercial  Life  Ins.  Co., 

60  United  States  Exp.  Co.  v.  State,  247  111.  92,  93  N.  E.  90. 

33  Okla.  370,  125  Pac.  448.  6B  Carroll  v.  Greenwich  Ins.  Co.,  199 

61  See  8.  Labatt,  Master  and  Servant  XT.  S.  401,  50  L.  Ed.  246,  and  see 
(2nd  Ed.),  §  2858.  §  4377,  supra. 
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preme  Court  of  the  United  States  has  even  gone  so  far  in  a  late  case 
as  to  hold  that  the  government  may  regulate  the  rates  of  insurance 
companies.^* 

§  4463.  Regtila.tion  of  banks.  Banking  companies  are  engaged  in 
business  of  a  public  nature  and  are  properly  subjected  to  extensive 
legislative  regulation  in  the  exercise  of  the  police  power.  As  illustrat- 
ing the  extent  to  which  regulation  of  banks  has  been  upheld,  the 
Supreme  Court  of  the  United  States,  in  1911,  held  constitutional  an 
Oklahoma  statute  which  created  a  board  and  directed  it  to  levy  upon 
every  bank  existing  under  the  laws  of  the  state  an  assessment  of  one 
per  cent  of  the  bank's  average  daily  deposits,  with  certain  deductions, 
for  the  purpose  of  creating  a  depositors'  guaranty  fund.®'  Further 
illustrations  as  to  legislative  power  over  banks  will  be  found  in  text- 
books on  the  law  of  banking. 

Vn.    EEGULATION  OF  RATES 

A.  Right  to  BegiiLate  and  General  Considerations 

§  4464.  Nature  of  business  as  test  of  power  to  regulate — ^In  gen- 
eral. In  1876,  the  first  of  the  federal  decisions  as  to  the  power  to 
regulate  rates  of  corporations  was  rendered  by  the  Supreme  Court 
of  the  United  States,  and  this  decision  remains  the  law  of  this  coun- 
try to-day  except  in  so  far  as  it  held  that  the  courts  could  not  review 
the  reasonableness  of  the  rates.  This  decision  is  that  of  Munn  v. 
Illinois,®*  which  has  often  been  referred  to  as  one  of  the  most  impor- 
tant decisions  ever  rendered  by  the  Supreme  Court  of  the  United 
States.  "The  question  to  be  determined  in  this  case,"  said  Chief 
Justice  Waite  who  delivered  the  opinion  of  the  court,  "is  whether  the 
general  assembly  of  Illinois  can,  under  the'limitations  upon  the  legis- 
lative power  of  the  States  imposed  by  the  Constitution  of  the  United 
States,  flx  by  law  the  maximum  of  charges  for  the  storage  of  grain  in 
warehouses  at  Chicago  and  other*  places  in  the  state  having  not  less 
than  one  hundred  thousand  inhabitants."  It  was  contended  that  the 
statute  was  repugnant  to  the  federal  power  to  regulate  commerce,  and 
that  it  deprived  persons  of  property  without  due  process  of  law  and 
denied  the  equal  protection  of  the  laws.  As  herein  considered,  how- 
ever, the  only  point  to  be  noted  is  the  due  process  of  law  limitation. 
The  court  accepted  as  the  basis  of  its  decision  the  statement  of  Lord 

86  See  §4464,  infra.  (N.   S.)    1062,  Ann.   Cas.   1912  A  487. 

W  Noble  State  Bank  v.  Haskell,  219  68  94  TJ.  S.  113,  24  L.  Ed.  77. 

V.  S.  104,  55  L.  Ed.  112,  32  L.  E.  A. 
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» 
Chief  Justice  Hale  made  some  two  hundred  years  before  that  when 

private  property  is  "affected  with  a  public  interest,  ii  ceases  to  be 
juris  privati  only, ' '  and  then  made  this  statement  which  is  the  ground- 
work of  all  the  law  of  to-day  as  to  the  power  to  regulate  rates,  viz. : 
"Property  does  become  clothed  with  a  public  interest  when  used  in 
a  manner  to  make  it  of  public  consequence,  and  affect  the  community 
at  large.  When,  therefore,  one  devotes  his  property  to  a  use  in  which 
the  public  has  an  interest,  he,  in  effect,  grants  to  the  public  an  interest 
in  that  use,  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest  he  has  thus  created.  He 
may  withdraw  his  grant  by  discontinuing  the  use ;  but,  so  long  as  he 
maintains  the  use,  he  must  submit  to  the  contirol."  In  conclusion  the 
court  held  that  the  warehouse  business  was  clothed  with  a  "public 
interest"  so  that  the  rates  were  subject  to  regulation  by  the^state.^* 
This  decision  has  been  regarded  as  marking  an  advance  upon  prior 
notions  as  to  the  extent  of  the  police  power.'"*  So  far  as  the  regula- 
tion of  rates  of  warehouses  is  concerned,  this  case  was  followed  a  few 
years  later,  in  1889,  by  the  New  York  Court  of  Appeals.'^  This  Munn 
■decision  has  also  been  cited  as  applying  to,  and  authorizing  the  regula- 
tion of  .rates  of,  railroad,  street  railroad,  steamboat,  telegraph  and 
telephone,  etc.,  companies,  as  to  which  there  is  no  question  at  the 
present  time.  The  fundamental  question,  however,  is  when  can  a 
business  be  said  to  be  "affected  with  a  public  interest?"  It  is  con- 
ceded, at  the  present  time,  that  the  business  of  a  common  carrier  or  a 
public' utility  is  so  affected,  and  that  hence  the  rates  of  such  eom- 
panies  may  be  regulated.  But  the  question  has  lately  arisen  as  to 
whether  the  rule  extends  beyond  so-called  public  service  companies 
and  authorizes  the  regulation  of  rates  of  a  company  such  as  an  insur- 
ance company.  In  1913,  a  decision  was  rendered  by  the  Supreme 
Court  of  the  United  States'  which,  in  importance,  so  far  as  rates  are 
concerned,  is  second  only  tO'  the  Munn  case.  In  this  later  case,  the 
question  was  as  to  the  power  of  a  state  to  regulate  the  rates  of  fire 
insurance  companies,  and  it  was  answered  in  the  affirmative.  In  dis- 
cussing the  question  of  "public  interest,"  the  following  rules  are  set 
forth:  (1)  The  public  interest  meant  "is  a  broad  and  definite  public 
interest";   (2)  there  may  be  a  "public  interest,"  within  this  rule, 

69  For  a  valuable  discussion  of  this  Am.  St.  Bep.  788,  789,  36  N.  E.  4,  5. 
case  and  of  the  decisions  which  have  71  People  v.  Budd,  117  N.  Y.  1,  5 
followed  or  cited  it,  see  Eose's  Itotes  L.  B.  A.  559,  566,  15  Am.  St.  Eep. 
on  United  States  Beports.  460,  472,  22  N.  E.  670,  682,  aff'd  143 

70  See   People   v.   Ewer,  141   N.   Y.  U.  S.  517,  547,  36  L.  Ed.  247,  256. 
129,   132,   25   L.    E.   A.    794,   797,    38 
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although  the  right  to  demand  and  receive  service  does  not  exist  in  the 
public,  as  in  the  case  of  carriers  and  public  utilities;  (3)  there  may  be 
a  public  interest  although  there  is  no  public  use ;  (4)  the  nature  of  the 
business  'is  the  fundamental  thing  rather  than  the  nature  of  the  prop- 
erty employed  in  the  business;  (5)  a  business  "by  circumstances  and 
its  nature,  may  rise  from  private  to  be  of  public  concern  and  be  sub- 
ject, in  consequence,  to  governmental  regulation;"  (6)  the  right  of 
public  regulation  cannot  "be  placed  upon  the  ground  of  special  privi- 
lege conferred  by  the  public  on  those  affected"  nor  on  the  ground  that 
the  business  is  a  monopoly  or  has  a  monopolistic  character.''^  The 
argument  against  the  right  to  regulate  the  business  of  a  corporation 
which  is  not  a  quasi  public  corporation,  nor  obliged  to  serve  all  the 
public  as  are  common  carriers,  and  public  utilities,  is  nowhere  set  forth 
at  greater  length  nor  with  more  ability  than  in  the  dissenting  opinion 
of  Justice  Lamar  in  this  case  wherein  he  contended  that  not  only  must 
the  business  be  affected  with  a  public  interest  but  the  property  em- 
ployed in  such  business  must  be  devoted  to  a  public  useJ^ 

§4465.  — Power  to  regulate  not  dependent  upon  monopolistic 
character  of  business  or  upon  grant  of  special  privilege.  There  are 
some  cases  which  put  the  right  to  regulate  lipon  the  ground  that  the 
business  regulated  is  practically  a  monopoly.''*  But  this  test  of  the 
power  to  regulate  was  rejected  by  the  Supreme  Court  of  the  United 
States  in  1893  in  upholding  a  North  Dakota  statute  declaring  all  grain 
warehouses  in  the  state  to  be  public  warehouses  and  establishing  a 
maximum  rate  for  storing  and  handling  grain,'*  and  this  decision  was 
said  by  the  Supreme  Court  of  the  United  States,  in  1913,  in  the  fire 
insurance  rate  case,  to  extend  the  principle  of  Munn  v.  Illinois  and 
denude  it  "of  the  limiting  element  that  was  supposed  to  beset  it — 
that  to  justify  regulation  of  a  business  the  business  must  have  a 
monopolistic  character. ' '  ''^ 

In  New  York  in  1889,  in  connection  with  this  question,  the  Court  of 
Appeals  said:  "The  control' which,  by  common  law  and  by  statute, 
is  exercised  over  common  carriers  is  conclusive  upon  the  point  that 
the  right  of  the  legislature  to  regulate  the  charges  for  services  in  con- 

IZ  German     Alliance     Ins.     Co.     v.  Co.,  47  Ohio  St.  1,  19,  23  N.  E.  55. 

Lewis,  233  U.  6.  389,  58  L.  Ed.  1011,  76  Brass  v.  North  Dakota,  153  U.  S. 

L.  R.  A.  1915  0  1189.  391,  38  L.  Ed.  757,  760,  aff'g  2  N.  D. 

73  233  V.  S.  on  p.  418.  48«,  52  N.  W.  408. 

74  Spring  Valley  Water  Works  v.  76  German  Alliance  Ins.  Co.  v. 
Schottler,  110  TJ.  S.  347,  354,  28  L.  Lewis,  233  V.  S.  389;  410,  58  L.  Ed. 
Ed.  173,  176;  Zanesville  v.  Gas-Light  1011,  L.  E.  A.  1915  0  1189. 
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nection  with  the  use  of  property  does  not  in  every  case  depend  upon 
the  question  of  legal  monopoly,"  since  "the  business  of  common 
carriers,  until  recent  times,  was  conducted  almost  exclusively  by  in- 
dividuals for  private  emolument,  and  was  open  to  everyone  who  chose 
to  engage  in  it "  and  ' '  the  state  conferred  no  franchise  and  extended 
to  common  carriers  no  benefit  or  protection,  except  that  general  protec- 
tion which  the  law  affords  to  all  persons  and  property  within  its 
jurisdiction.  *  *  *  The  conceded  power  of  legislation  over  com- 
mon carriers  is  adverse  to  the  claim  that  the  police  power  does  not 
in  any  case  include  the  power  to  &s.  the  price  of  the  use  of  private  prop- 
erty, and  of  services  connected  with  such  use,  unless  there  is  a  legal 
monopoly,  or  special  governmental  privileges  or  protection  has  been 
bestowed."  Continuing,  the  court  said:  "The  attempts  made  to 
place  the  right  of  public  regulation  in  these  cases  upon  the  ground 
of  special  privilege  conferred  by  the  public  on  those  affected  cannot, 
we  think,  be  supported.  The  underlying  principle  is  that  business  of 
certain  kinds  holds  such  a  peculiar  relation  to  the  public  interests 
that  there  is  superinduced  upon  it  the  right  of  public  regulation." 
And  in  commenting  on  an  earlier  New  York  ease,  the  court  said:  "In 
that  case  the  owner  of  the  skating  rink  derived  no  special  privilege 
or  protection  from  the  s^ate.  The  public  had  no  right  in  any  legal 
sense  to  resort  to  his  premises.  His  permission,  except  for  the  public 
interest  involved,  was  revocable  as  to  the  whole  community  or  any 
individual  citizen.  But  it  was  held  that  so  long  as  he  devoted  his 
place  to  purposes  of  public  entertainment,  he  subjected  it  to  police 
regulation."  ''''  This  New  York  case  is  approved,  in  this  view,  by  the 
1913  decision  of  the  Supreme  Court  of  the  United  States  already  re- 
ferred to.''* 

At  the  same  time,  there  is  no  doubt  that  the  fact  of  monopoly  may 
be  considered  as  an  item  in  determining  the  right  to  regulate,  and  in 
the  very  New  York  case  quoted  from,  the  court  thereafter  states  that 
"the  third  element  of  publicity  which  tends  to  distinguish  the  busi- 
ness of  elevating  grain  from  general  commercial  pursuits  is  the  prac- 
tical monopoly  which  is  or  may  be  connected  with  its  prosecution."  '* 

§  4466.  —  Power  to  re^la.t€  not  confined,  to  regulation  of  corpo- 
rations.    So  far  as  this  rule  as  to  the  power  to  regulate  rates  is 

77  People  V.  Budd,  117  N.  T.  1,  5      1011,  L.  E.  A.  1915  C  1180. 

L.   E.   A.   559,   15  Am.  St.  Eep.  ■Ao,  7S  People  v.  Budd,  117  N.  Y.  1,  24, 

22   N.  E.   670,  682.  5  L.  E.  A.  559,  15  Am.  St.  Eep.  460, 

78  German     Alliance     Ins.     Co.     y.  22  N.  E.  670,  682. 
Lewis,  233  U.  S.  389,  411,  58  L.  Ed. 
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concerned,  it  is  immaterial  wtetlier  tlie  owner  of  the  business  is  an 
individual  or  a  firm  or  a  corporation.  The  question  is  not  as  to  the 
ownership  but  is  whether  the  business  is  affected  with  a  public  interest. 
For  instance  in  Maine,  the  regulation  of  rates  of  a  public  grist-mill 
was  upheld  although  operated  by  individuals  and  the  court  said  that 
it  was  conceded  that  certain  named  enterprises  "are  of  that  public 
nature  to  be  put  under  public  control,  whether  operated  under  the 
authority  of  charters  from  the  state,  or  by  individual  enterprise."*" 
To  further  illustrate,  it  is  well  settled  that  the  rates  of  haekmen  may 
be  regulated  although  ordinarily  they  are  owned  by  individuals 
rather  than  corporations.  And  in  the  leading  New  York  case  of 
People  V.  Budd  the  court  expressly  states  that  "the  mere  fact  of  a 
corporate  character  does  not  extend  the  power  of  legislative  regula- 
tion."" 

§4467.  Power  to  regulate  not  affected  by  failure  to  exercise 
power  for  long  time.  So  far  as  the  power  to  regulate  rates  is 
concerned,  it  is  immaterial  that  the  power  was  not  exercised  until 
many  years  after  the  company  was  organized  or  that  before  the  power 
was  exercised  the  company  had  pledged  its  income  as  security  for 
the  payment  of  debts  incurred,  and  had  leased  its  road  to  a  tenant 
that  relied  upon  the  earnings  for  the  means  of  paying  the  agreed 
rent.*^ 

§4468.  Power  to  require  and  regulate  street  car  transfers.    As 

a  part  of  the  power  to  regulate  rates,  the  government  may  require 
'  street  railway  companies  to  issue  transfers,'*  and  a  municipality  hav- 
ing the  power  to  regulate  street  ear  companies  may  forbid  the  use  of 
street  car  transfers  except  by  the  person  to  whom  issued.**   So  statutes 

80  state  V.  Edwards,  86  Me.  102,  Atlanla  v.  6ld  Colony  Trust  Co.,  88 
25  L.  E.  A.  504,  41  Am.  St.  Eep.  528,  Fed.  859;  Shreveport  v.  Shreveport 
29  Atl.  947.  Traction    Co.,    127    La.    560,    53    So. 

81  People  V.  Budd,  117  N.  Y.  1,  21,  863. 

5  L.  R.  A.  559,  15  Am.  St.  Eep.  460,  Power  conferred  upon  a  munieipal- 

22  N.   E.    670,    68'2.  ity    to   fix    thfl    rate    of   fare    to    be 

82  Chicago,  B.  &  Q.  Ey.  Co.  v.  Iowa,  charged  by  street  railway  companies 
94  U.  S.  155,  162,  24  L.  Ed.  94.  includes    power   to    require    them    to 

88  Chicago    Union    Traction    Co.    v.  furnish  transfers   to   connecting  lines 

Chicago,  199  III.  484,  59  L.  E.  A.  631,  of   the   same   company   without   addi- 

65   N.    E.    451;    Oklahoma   E.    Co.   v.  tional  payment.     Chicago  Union  Trac- 

Powell,  33  Okla.   737,  127  Pac.  1O80;  tion  Co.  v.   Chicago,   199  111.  484,  59 

Barre  v.  Barre  &  M.  Power  &  Traction  L.  R.  A.  631,  65  N.  E.  451. 

Co.,  as  Vt.  304,  92  Atl.  237.    But  see  81  Ex  parte  Lorenzen,  128  Cal.  431, 
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requiring  a  street  railroad  company  to  accept  transfers  from  contigu- 
ous independent  lines  are  upheld,'*  although  there  is  some  authority 
to  the  contrary.'^  But  if  there  is  a  valid  contract  fixing  the  rates  of 
a  street  car  company  made  by  a  municipality  with  authority,  so  as  to 
be  within  the  constitutional  protection  forbidding  impairment  of  eon- 
tracts,  a  municipality  cannot  in  effect  reduce  the  rates  by  requiring 
transfers.*''  So  where  a  municipality  has  failed  to  reserve  the  right 
to  compel  two  street  car  companies  to  issue  transfers  to  each  other's 
lines,  the  "courts"  are  powerless  to  compel  such  transfers,  so  long  as 
they  are  legally  independent  of  each  other,  since  courts  cannot  make 
contracts  or  supply  omissions  in  contracts,  or  bind  one  company  by 
the  contract  of  another." 

§  4469.  Power  as  extending  to  increasing  as  well  as  reducing 
rates.  The  authority  to  regulate  and  fix  rates  is  not  limited  to 
reducing  rates  but  also  includes  the  power  to  increase  rates.*®  Thus, 
the  fact  that  a  city  fixes  maximum  rates,  but  without  any  authority  so 
to  do  delegated  by  the  legislature,  does  not  preclude  the  public  service 
commission  from  increasing  such  rates  above  said  maximum.®" 

§  4470.  Particular  companies  whose  rates  may  be  regulated.    As 

said  by  Justice  Andrews  in  the  New  York  Court  of  Appeals,  there  is 
no  doubt  that  the  legislature  is  without  power  "to  regulate  private 
business,  prescribe  the  conditions  under  which  it  shall  be  conducted, 
fix  the  price  of  commodities  or  services,  or  interfere  with  freedom  of 
contract. ' '  ®^    There  is  a  difference  between  regulation  of  prices  and 

50  L.  E.  A.  55,  79  Am.  St.  Eep.  47,  Capital    Traotion    Co.,    41    App.   Cas. 

61  Pac.  68;  St.  Paul  v.  Eobinson,  129  (D.  C.)   115,  121. 

Minn.  383,  L.  E.  A.  1916  E  845,  152  86  Chicago  City  By.  Co.  v.  Chicago, 

N.  W.  777.  142  Fed.  844. 

85  District   of   Columbia  v.    Capital  87  Shreveport       Traetion      Co.      v. 

Traction  Co.,  41  App.  Cas.  (D.  C.)  115.  Shreveport,    122   L,a.    1,    128   Am.  St. 

"Notwithstanding      the      apparent  Eep.  345,  47  So.  40. 

effect  of  the  statutory  regulation,  if  88  State     v.     Tacoma     Eailway    & 

otherwise  valid,  may  be  to  compel  the  Power  Co.,  61  Wash.  507,  32  L.  E.  A, 

carriage  of  the  transferred  passengers  (N.  S.)  720,  112  Pac.  506. 

at  a  serious  loss,  so  far  as  their  ear-  89Iow4    Eailway    &    Light    Co.   v. 

riage  is  concerned,  the  act  is  not  void  Jones  Auto  Co.,  — ■  Iowa  — ,  164  N.  W. 

upon  its  face  as  depriving''  the  com-  780. 

pany   "of   its   property   without    due  90 People  v.  Public  Service  Commis- 

process   of  law,   because  it  is   to   be  sion,  2d  District,  175  N.  Y.  App.  Div. 

presumed   that    the   loss   will   not   be  869,  162  N.  T.  Supp.  405. 

sach  as  to  render  the  business  of  the  91  People  v.  Budd,  il7  N.  Y.  1,  15, 

corporation     unremunerative      as      a  5  L.  E.  A.  559,  15  Am^  St-  Sep-  460) 

whole."      District     of    Columbia    v.  22  N.  B,  670,  688, 
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other  police  regulations.  Thus  all  corporations  may  be  subjected  to 
ordinary  police  regulations,  without  regard  to  the  nature  of  the  cor- 
poration, while  only  those  whose  property  is  engaged  in  the  use  of  the 
public  or  is  affected  with  a  public  interest  are  subject  to  be  regulated 
as  to  rates.®^  Moreover,  it  would  seem  that  the  business  of  some  com- 
panies may  be  of  such  a  public  nature  that  regulations  forbidding  dis- 
criminations between  patrons  might  well  be  upheld  and  yet  regulations 
of  their  rates  would  be  held  to  be  beyond  the  power  of  the  state.^* 
The  corporations  whose  business  is  affected  with  a  public  interest,  so 
as  to  be  subject  to  greater  regulation  than,  other  corporations,  includ- 
ing regulation  of  their  rates  or  charges,  have  already  been  enumerated 
in  a  preceding  subdivision  of  this  chapter,®*  as  have  the  corporations 
which  are  within  the  jurisdiction  of  public  service  commissions.®* 
Now,  neither  the  federal  government,  a  state  legislature,  nor  a  munici- 
pal corporation,  can  regulate  the  rates  of  any  corporation  except  it 
belongs  to  one  of  the  enumerated  classes  or  is  a  like  company  whose 
business  is  affected  with  a  public  interest.  For  instance,  there  is  no 
question  but  that  the  charges  of  an  ordinary  manufacturing  corpora- 
tion cannot  be  regulated.  On  the  other  hand,  the  rates  or  charges  of 
all  the  so-called  public  service  corporations,  including  railroad,  street 
railroad,  telegraph,  telephone,  water,  gas,  electric  light,  irrigation, 
grain  elevator,  etc.,  may  be  regulated,  provided  such  regulation  does 
not  unduly  interfere  with  interstate  commerce,  impair  the  obligation 
of  a  contract,  take  property  without  due  process  of  law,  deny  the  equal 
protection  of  the  laws,  or  violate  other  constitutional  provisions.®® 
Furthermore,  the  list  of  companies  whose  business  may  be  said  to  be 
affected  with  a  public  interest  so  as  to  be  subject  to  rate  regulation  has 
been  extended  recently  by  the  Supreme  Court  of  the  United  States  to 
fire  insurance  companies,®''  a  decision  which  is  destined  to  have  an 
important  effect  on  future  legislation  in  general. 

It  is  to  be  noted,  however,  that  a  corporation  may  be  a  public  service 
one  or  otherwise  one  whose  business  is  affected  with  a  public  interest, 
and  yet  not  one  within  the  jurisdiction  of  the  public  service  commis- 

9SSee    State    v.    Edwards,    86    Me.  94  See  §4375,  supra. 
102,  105,  25  L.  E.  A.  504,  41  Am.  St.  Power  of  municipality  to  fix  rates 
Eep.  528,  29  Atl.  947,  and  also  §  4362,  does  not  extend  to  company  furnish- 
supra,  ing   water    to    its    stockholders    only. 

93  For  ins'tance,  regulaitions  forbid-  McFaddeu  v.  Board  Sup'rs   Los   An- 

ding   discriminations   as   between   pa-  geles  Co.,  74  Cal.  571,  16  Pac.  397. 

trons    of    hotels,    theaters,    etc.,    are  95  See  §  4379,  supra, 

upheld   but   it   would    seem    that    the  96  Constitutional     prohibitions,     see 

«tate  has  no  power  to  regulate  their  §§  4485-4497,  infra. 

J»riees.  97  See  §  4464,  supra. 
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sion  so  as  to  subject  it  to  rate  regulation  by  such  a  commission  although 
its  rates  may  be  regulated  by  the  legislature  or  a  municipality.*' 
Generally,  however,  the  statutes  creating  public  service  commissions 
are  suflSciently  broad  in  enumerating  the  kinds  of  business  within  their 
jurisdiction  to  include  all,  or  nearly  all,  the  corporations,  whose  rates 
are  subject  to  regulation  by  the  legislature. 

§  4471.  Rates  of  municipal  plants.  Rates  of  a  municipality  which 
owns  its  own  water,  gas,  electric  light,  or  the  like,  plant,  must  be 
reasonable,  and  if  they  are  not  reasonable  the  courts  may  interfere.*' 
This  subject  is  further  discussed  in  textbooks  on  the  law  of  municipal 
corporations.^ 

§4472.  Fixing  rates  by  contract  as  distinguished  from  "regular 
tion"  of  rates  independently  of  agreement — ^In  general.  The  courts 
often  use  the  words  "fix"  and  "regulate,"  as  applied  to  rates,  as 
synonymous,  and  they  are  so  at  least  in  so  far  as  the  establishment 
of  rates  without  the  consent  of  the  company  or  companies  affected  are 
concerned.  Sometimes,  however,  the  "fixing"  of  rates  is  used  in  the 
sense  of  contracting  in  regard  thereto,  and  when  so  used  a  different 
question  is  presented  than  when  the  regulation  of  rates  is  concerned. 
In  fact  considerable  confusion  has  resulted  from  the  failure  to  clearly 
keep  in  mind  the  difference  between  the  power  (ordinarily  exercised 
only  by  the  municipality)  to  contract  as  to  rates  with  a  company  and 
the  power  to  regulate  rates  independently  of  any  agreement.* 

98  See  §  4386,  supra.  person    except    those    who    legislate, 

99  Chicago  V.  Northwestern  Mut.  while  it  is  impossible  to  make  a  eon- 
Life  Ins.  Co.,  218  111.  40,  1  L.  E.  A.  tract  without  the  consent  of  another 
(N.  S.)  770,  75  N.  E.  803;  Culver  v.  or  others.  We  think,  therefore,  that 
Jersey  City,  45  N.  J.  L.  256.  when  the   city  of  Indianapolis  made 

1  See   4   MeQuillin,   Municipal  C!or-  the  contract  in  question  with  the  gas- 

porations,  §  1803.  light   company    (a  contract  like  that 

2Boerth   v:    Detroit   City   Gas   Co.,  involved  in  this  case)   it  made  it  in 

152   Mich.  654,   18   Ii.   E.  A.    (N.  S.)  the  exercise  of  its  power  to  contract, 

1197,  116  N.  W.  628.  and  not  in  the  exercise  of  its  power 

"This  power  to  legislate  within  the  to    legislate,    although    the    power   to 

authority  delegated  to  them  by  law  is  make  the  contract  was  authorized  by 

distinct  from  the  power  to  contract,  'an  ordinance;  and,  having  the  power 

although   exercised  by  the   same   cor-  to  make  a  contract  touching  the  sub- 

poration.      They    cannot    by   contract  ject-matter,  it  had  the  right  to  make 

delegate   or   restrict   their   legislative  it  according  to  its  own  discretion  as 

power,  nor  can  they  merely  by  their  to  its  prudence  or  good  policy  within 

legislative    power    make    a    contract.  the  limits  of  its  franchise."     Indian- 

These   two  powers  need   not  be   con-  apolis  v.  Gaslight  &  Coke  Co.,  66  Ind. 

founded.     The  exercise  of  the  legisla-  396. 

tive  power  requires  the  consent  of  no  "The  power  to  fix  and  regulate  the 
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§4473.  — Power  of  municipality  to  "contract"  as  to  rates.    As 

will  benoticed  hereafter,  the  power  of  a  municipality  to  contract  with 
a  public  service  company  as  to  rates  for  the  community  is  held  to  be 
very  limited  where  the  question  involved  is  whether  there  is  a  valid 
contract  within  the  constitutional  prohibition  against  impairment 
of  contracts.*  However,  there  is  a  class  of  decisions,  not  involving 
any  question  of  impairment  of  contract,  but  merely  deciding  whether 
the  contract  for  rates,  contained  in  a  street  franchise,  is  within  the 
power  of  the  municipality  so  as  to  be  biriding  upon  the  company  in  con- 
troversies with  the  municipality  or  with  patrons  or  consumers,  which 
hold  that  where  the  municipality  has  power  to  refuse  the  use  of  its 
streets  to  a  public  service  company,  and  the  agreement  as  to  rates  to 
be  charged  patrons  is  a  part  of  the  grant  of  the  franchise  to  use  the 
streets  and  therefore  supported  by  a  valuable  consideration,  the  power 
to  impose  conditions  on  granting  the  franchise  includes  the  power  to 
stipulate  in  the  franchise  as  to  the  rates.*    In  other  words,  a  municipal- 


rates  which  the  inhabitants  of  a  city 
shall  pay  to  business  corporations  for 
water,  gas,  transportation,  and  other 
public  utilities  partakes  of  the  nature 
of  a  governmental  power  and  also  of 
that  of  a  business  power.  Are  the  in- 
habitants of  a  city  paying  rates  not 
fixed  by  contract  to  quasi  public  cor- 
porations for  public  utilities?  The 
power  to  so  regulate  these  rates  that 
they  shall  not  be  unreasonable  is  a 
legislative,  a  governmental  power 
which  the  state  or  city  may  exercise, 
but  may  not  renounce.  Is  a  city 
Tvithout  waterworks  and  hemce  with- 
out rates  at  which  anyone  will  furnish 
water  therefrom  to  the  municipality 
or  its  inhabitants?  The  making  of  a 
,  contract  for  the  construction  and 
operation  of  waterworks  wherein  the 
parties  agree  what  rates  may  be  col- 
lected by  the  owner  of  the  works  from 
private  consumers  during  a  reasonable 
term  of  years  is  the  exercise  of  one  of 
the  business  powers  of  the  corpora- 
tion. The  purpose  of  such  a  contract 
is  not  to  regulate  rates,  for  there  are 
no  rates  to  regulate.  It  is  to  procure 
water  and  to  get  rates  for  the  city 
and  for  its  inhabitants."  Omaha 
Water  Co.  v,  Omaha,  147  Fed.  1,  5, 
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12  L.  E.  A,  (N.  S.)   736,  8  Ann.  Cas. 
614. 

3  See  i  4490,  infra. 

4  Indiana.  Noblesville  v.  Nobles- 
ville  Gas  &  Improvement  Co.,  157  Ind. 
162,   60   N.   E.   1032. 

Louisiana.  Shreveporb  Traction  Co. 
V.  Shreveport,  122  La.  1,  129  Am.  St. 
Eep.  345,  47  So.  40. 

Maryland.  Charles  Simon's  Sons 
Co.  V.  Maryland  Telephone  &  Tele- 
graph Co.,  99  Md.  141,  63  L.  E.  A.  727, 
57  Atl.  193, 

Massachusetts.  Selectmen  of  Clin- 
ton V.  Worcester  Consol.  St.  E.  Co., 
199  Mass.  279,  85  N.  E.  507,  holding 
restrictions  requiring  half  fare  for 
pupils  attending  schools  could  not 
be  attacked,  and  that  the  word 
"schools"  included  a  state  normal 
school,  but  not  a  college  or  a  busi- 
ness institute. 

Michigan.  Boerth  v.  Detroit  City 
Gas  Co.,  152  Mich.  654,  18  L.  E.  A. 
(N".  S.)  1197,  116  N.  W.  628. 

New  Jersey.  Long  Branch  Com- 
mission V.  Tintern  Manor  Water  Co., 
70  N.  J.  Eq.  71,  62  Atl.  474,  aff'd 
without  opinion  71  N.  J.  Eq.  790,  7] 
Atl.  1134. 
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ity  has  the  right  to  make  a  contract  with  a  public  service  company  as 
to  the  use  of  its  streets,  where  such  use  has  not  been  granted  by  the 
state  itself ;  and  in  consideration  of  granting  the  use  of  the  streets  to 
such  a  company,  it  may  compel  it  to  agree  not  to  charge  in  excess  of 
certain  fixed  rates.  Such  a  contract  is  within  the  power  of  the  mimici- 
pality,  without  any  express  delegation  of  power,  and  is  binding  as  to 
rates  not  only  upon  the  municipality  but  also  upon  the  company,  at 
least  until  the  state,  through  its  legislature  or  the  public  service  com- 
mission, changes  the  rates.  Accordingly,  where  a  municipality  grants 
the  right  to  use  streets  for  gas  pipes,  it  may  provide  that  the  charge 
for  gas  furnished  the  city  and  its  inhabitants  shall  not  exceed  certain . 
prices,  without  regard  to  whether  the  municipality  has  power  to  "regu- 
late" the  rates  of  the  company.*  So  a  telephone  company  may  be 
granted  the  use  of  streets  on  the  condition  that  the  rates  shall  not 
exceed  a  fixed  schedule  "or"  those  fixed  by  any  future  ordinance.® 
Likewise,  a  statute  authorizing  a  municipality  to  grant  to  a  corpora- 
tion the  privilege  to  exercise  its  public  utility  franchise  therein  "upon 
such  terms  and  subject  to  such  rules  and  regulation  and  the  payment 


Vermont.  S«e  Barr©  v.  Barre  &  M. 
Power  &  Traotioa  Co.,  S8  Vt.  304,  92 
Atl.  237. 

In  Louisiana,  although  there  is  no 
express  legislation  authorizing  mu- 
nicipalities to  establish  rates  for 
street  railroads  by  contract,  "such 
power  necessarily  flows  from  the  stat- 
utory prohibition  that  no  railroad 
shall  be  constructed  through  the 
streets  of  any  incorporated  city  with- 
out the  consent  of  the  municipal  coun- 
cil thereof,  and  from  the  general 
power  of  regulating  the  use  of  the 
streets."  Shreveport  Traction  Co.  v. 
Shreveport,  122  La.  1,  129  Am.  St. 
Eep.  345,  47  So.  40;  T'orman  v.  New- 
Orleans  &  C.  Co.,  40  La.  Ann.  446, 
4  So.  246. 

A  constitutional  provision  prohibit- 
ing the  legislature  from  passing  any 
"law  impairing  the  obligation  of  con- 
tracts or  making  any  irrevocable 
grants  of  special  privileges  or  immuni- 
ties" dofeS  not  preclude  the  eity  from 
making  an  irrevocable  contract  re- 
garding rates  of  a  public  service  cor- 
poration. Omaha  Water  Co.  v.  Omaha, 


147  Fed.  1,  6,  12  L.  E.  A.  (IST.  S.)  736, 
8  Ann.  Cas.  614. 

But  it  has  been  held  that  the  power 
of  a  municipality  to  contract  for  a 
supply  of  water  is  to  be  distinguished 
from  the  power  to  fix  absolute  rates 
to  be  charged  for  it  during  the  term 
of  the  contract.  The  former  does  not 
include  the  latter.  Birmingham 
Waterworks  Co.  v.  Birmingham,  211 
Fed.   487,   501. 

A  franchise  contract  limiting  the 
right  of  a  street  railway  to  a  five  cent 
fare  is  applicable  to  territory  subse- 
quently annexed,  so  as  to  require  it 
to  carry  passengers  within  the  an- 
nexed territory  for  five  cents.  Indiana 
B.  Co.  v.  Hoffman,  161  Ind.  593,  69 
N.  E.  399;  State  v.  Seattle,  E.  &.S. 
E.   Co.,   64  Wash.   167,   116  Pac.  638. 

5  Noblesville  v.  Noblesville  Gag  & 
Improvement  Co.,  157  Ind.  162,  60  N. 
E.  1032;  La  Crosse  v.  La  Crosse  Gas 
&  Electric  Co.,  145  Wis.  408,  130  N.  W. 
530. 

6  Moberly  v.  Eichmond  Tel.  Co.,  126 
Ky.  369,  103  S.  W.  714. 
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of  such  license  fees  as  the  common  council  may  prescribe ' '  authorizes 
such  use  to  be  conditioned  upon  prescribed  rates  for  service.''  So  a 
statute  granting  exclusive  power  to  a  municipality  over  its  streets  con- 
fers on  it  authority  to  fix  the  rates,  on  permitting  a  public  service  com- 
pany to  use  the  streets.^  Moreover,  it  is  held  that  a  municipality 
given  authority  to  establish  reasonable  rules  and  regulations,  even 
though  it  does  not  possess  authority  to  exclude  a  company  from  the 
use  of  its  streets,  may  fix  by  ordinance  a  maximum  rate  of  charges, 
which  becomes  binding  when  the  ordinance  is  accepted  by  the  company, 
where  a  valuable  consideration  passes  to  the  grantee  of  the  franchise 
in  the  agreement  as  to  rates.®  Statutes  sometimes  expressly  authorize 
municipalities  to  fix  rates.^* 

While  the  legislature  has  authority  to  delegate  to  municipalities 
the  power  to  bind  themselves  by  an  irrevocable  contract  not  to  regulate 
the  rates  of  a  public  service  company  for  a  term  of  years,  yet  a  statute 
will  not  be  construed  as  granting  such  authority  in  the  absence  of 
express  words  or  necessary  implication.^^ 

§4474.  — Company  as  precluded  from  denying  power  to  con- 
tract or  reasonableness  of  rates.  If  the  rates  to  be  charged,  or  the 
maximum  rates,  are  fixed  by  the  grant  of  the  franchise  to  use  the 
streets,  as  a  condition  of  granting  the  franchise,  and  the  franchise 
is  accepted  by  the  company,  it  cannot  thereafter  deny  the  power  of  the 
municipality  to  make  the  agreement,  where  the  company  obtained 
rights  and  privileges  from  the  municipality  which  it  otherwise  would 
not  have  had.^^  So^f  a,  public  service  company,  by  its  franchise,  agrees 
to  certain  rates,  it  cannot  thereafter  claim  that  such  rates  are  unrea- 
sonable and  confiscatory.^^    On  the  other  hand,  it  Has  been  held  that 

TLa    Crosse    v.    La    Crosse   G-as    &  Boss,  125  N.  Y.  App.  Div.  76,  109  N. 

Bleotrie  Co.,  145  "Wis.  408,  130  N.  "W".  Y.  'Supp'.  381. 

530.  "Having    accepted    the    grant    the 

SMuncie  Natural  G-as  Co.  v.  Mun-  grantee    accepted   all   its    terms,   and 

cJe,  160  Ind.  97,  60  L.  E.  A.  832,  66  cannot  deny  the  town's  power  to  fix 

N.  E.  436.  rates   by   contract."     St.   Mary's    v. 

9Mahan  v.  Michigan  Tel.  Co.,  133  Hope  Natural  Gas  Co.,  71  W.  Va.  76, 

Mich.  242i  247,  93  N.  "W.  629.  78,  43  L.  R.  A.  (N.  S.)  994,  76  S.  E. 

IDMoline  v.  Moline  Drilling  &  De-  841. 

veloping   Co.,   89   Kan.   670,   131   Pae.  13  Charles     Simon's     Sons     Co.     v. 

1189;  State  v.  Wyandotte  County  Gas  Maryland  Telephone  &  Telegraph  Co., 

Co.,  88  Kan.  165,  127  Pao.  63©.  99  Md.  141,  63  L.  E.  A.  727,  57  Atl. 

"See  §4490,  infra.  193;  Boerth  v.  Detroit  City  Gas  Co., 

12Muncie      Natural      Gas     Co.      v.  152   Mich.   664,   18   L.   E.  A.    (N.  S.) 

Muncie,  160  Ind.  97,  60  L.  E.  A.  822,  1197,  116  N.  W.  628;   Condon  v.  New 

66  N,  E,  436;  Eochester  Tel.  Co.  v.  Eochelle  "Water  Co.,  116  N.  Y.  Supp. 
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an  agreement'  as  to  rates,  contained  in  a  franchise  to  use  the  streets, 
where  the  right  to  use  the  streets  is  conferred  by  charter  or  statute,  is 
void  for  want  of  consideration.^* 

§  4475.  Penalties  for  violation  of  rate  laws.  The  state  has  the 
undoubted  right  to  enforce  its  rate  regulations,  the  same  as  other  regu- 
lations,^* by  imposing  penalties  for  violation  thereof,  provided  such 
penalties  are  reasonable  and  not  such  as  to  practically  preclude  the 
right  of  the  companies  affected  to  resort  to  the  courts  to  test  the  valid- 
ity of  the  rates.^* 

§  4476.  Eight  to  recover  back  rates  paid  in  excess  of  rate  fixed. 

It  is  too  well  settled  to  require  citation  of  authorities  that  a  shipper 
who  has  been  compelled  by  a  carrier  to  pay  rates  in  excess  of  those 
fixed  by  law  may  recover  the  excess  as  a  payment  made  under  com- 
pulsion, and  this  is  also  true  as  to  payment  of  excessive  rates  demanded 
by  other  companies  whose  rates  have  been  fixed  by  law. 

B.  Who  May  Regulate  Bates 

§  4477.  United  States.  The  federal  government,  as  a  part  of  its 
power  to  regulate  commerce,  may  regulate  the  interstate  rates  of  cor- 
porations engaged  in  interstate  commerce.^''  This,  power,  however, 
has  been  delegated  to  the  Interstate  Commerce  Commission.  As 
originally  enacted,  the  Interstate  Commerce  Act  conferred  no  power 
upon  the  commission  to  fix  rates,  but  the  power  to  prescribe  a  rate 
was  conferred  by  the  1906  amendment  known  as  the  Hepburn  Act. 
"While  it  has  no  power,  of  its  own  motion,  to  prescribe  rates  in  the  first 
instance,  yet  it  has  the  power,  upon  complaint  being  made  that  certain 
rates  are  unreasonably  high  or  low,  to  examine  the  matter,  and  to  fix 
a  new  and  reasonable  rate  if  it  finds  the  existing  rate  to  be  unreason- 
able.^* The  Interstate  Commerce  Commission  was  created  by  Congress 
to  promote  and  facilitate  commerce.  It  exercises  administrative  pow- 
ers but  has  no  judicial  powers,  although  it  exercises  a  quasi  judicial 
power.    Regulations  in  violation  of  express  federal  statutes  are  void.'* 

142,  aff'd  Tvithout  opinion  in  136  N.  Fed.   190.     See  also   §4427,  supra. 

T.   App.   Div.    897,   120   N.   Y.   Supp.  ITShepard  v.  Northern  Pae.  Ry.  Co., 

1119.  184  Fed.  765. 

14Macklin    v.    Home    Tel.    Co.,    24  18  Interstate  Commerce   Commission 

Ohio  Cir.  Ct.  446.  v.  Union  Pae.  B.  Co.,  222  TJ.  S.  541, 

15  See  §  4425,  supra.  56  L.  Ed.  308;  Illinois  Cent.  E.  Co.  v. 

16  In  re  Young,   20S  TJ.  S.   123,   52  Interstate  Commerce  Commission^  206 
L.  Ed.  714,  13  L.  R.  A.   (N.  S.)   932,  TJ.  S.  441,  51  L.  Ed.  1128. 

14  Ann.   Cas.   764;   In'  re  Wood,   155  19  See  Capital  Traction  Co.  v.  King, 

7776 


Ch.  58]      Governmental  Control  of  Corporations     [§4478 

While  the  commission  is  not  given  power  to  fix  intrastate  rates,  yet 
it  is  held  that  it  may  regulate  such  rates  where  so  related  to  interstate 
rates  and  so  unreasonable  that  they  discriminate  against  interstate 
commerce,^"  or  may  fix  a  rate  between  two  points  in  a  state  in  dealing 
with  such  rate  as  a  part  of  an  interstate  rate  made  up  of  two  or  more 
local  rates  combined.*^  Its  authority  with  reference  to  intrastate  rates 
is  purely  incidental  and  remedial.*^ 

§  4478.  State.  Even  so  far  back  as  1853  the  state  of  New  York 
fixed  the  maximum  fare  for  passengers  on  the  line  of  the  New  York 
Central  at  two  cents  a  mile  and  this  rate  has  continued  to  the  present 
day.  It  is  too  well  settled  to  require  an  extensive  citation  of  authori- 
ties that  the  legislature,  either  directly,  or  by  delegation  of  authority 
to  an  appropriate  agency,  has  power  to  fix  rates  for  public  service  com- 
panies and  the  like,  provided  such  rates  are  not  confiscatory  and  do  not 
violate  other  constitutional  prohibitions.^'  Moreover,  the  power  of 
the  state  extends  to  the  rates  of  a  railroad  company  created  by  an  act 
of  Congress,  where  there  is  nothing  in  the  act  to  indicate  an  intent  by 
Congress  to  remove  such  corporation  from  state  control.^*  And  as 
early  as  1884  the  Supreme  Court  of  the  United  States  held  that  a  state 
could  regulate  intrastate  rates  of  interstate  railroads,^  and  it  is  now 
settled  law  that  a  state  has  full  power  to  regulate  railroad  rates  between 
points  solely  within  the  state.^ 

The  regulation  of  prices  to  be  charged  by  a  corporation  intrusted 
with  a  franchise  of  a  public  utility  character  is  within  the  sovereign 
power  of  the  state  that  grants  the  franchise  or  that  suffers  it  to  be 
exercised  within  its  borders,  as  a  part  of  its  police  power,^  unless  f  or- 

44  App.   Cas.    (D.   O.)    315,  provision  26  Stone  v.  Farmers  Loan  &  Trust 

as  to  speed  of  street  cars  in  eity  of  Co.,  116  U.  S.  307,  29  L.  Ed.  636. 

Washington.  26  State  Public  Utilities  Commission 

20  Houston,  E.   &  W.  T.  E.  Co.  v.  of  Dlinois  v.  Atehison,-  T.  &  S.  E..E. 

United  States,  234  U.  S.  342,  58  L.  q^^  278  111.  58,  72,  115  N.  E.  904. 

Ed.  1341,  aff'g  205  Ped.  380.  27  Danville  v.  Banville  Water   Co.. 

2lBaer    Bros.     Mercantile     Co.     v.  ^^^                   ^^ 

Denver  &  E.  G.  E.  Co.,  233  IT.  S.  479,  ,„          .    o  V    m  i    r,       -,L  -^r      „„ 

58  L.  Ed.  1055,  rev'g  187  Fed.  485.  ^^7""  t     Jt  ff-'           t  f ' 

28  Eastern  Texas  I.  Co.  v.  Eailroad  ^^  S.  W.  41;  Blnefield  Water  Works 

Commission  of  Texas,  242  Fed.  300, 307.  &   Improvement   Co.   v.   Bluefield,    69 

28  Seward  v.  Denver  &  E.  G.  E.  Co.,  W.  Va.   1,  33  U  E.  A.   (N.  S.)    759, 

17  N.  M.   557    46  L.  E.   A.   (N.   S.)  '^^  ®-  ^-  '^^2;  Madison  v.  Madison  Gas 

242,  131  Pae.  980;  Frank  A.  Graham  &  Electric  Co.,  ia9  Wis.  249,  264,  8 

lee   Co.  V.  Chicago,   M.   &  St.   P.   E.  L.   E.   A.    (N.  S.)    52'9,    116    Am.   St. 

Co.,  153  Wis.  145,  140  N.  W.  1097.  Eep.   944,   9   Ann.    Cas.   819,    108    N. 

24  Ames  v.   Union  Pac.  Ey.   Co.,  64  W.   65.                . 
Fed.  1«5. 
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bidden  by  the  state  constitution,  but  such  power  may  be  with  wisdom 
and  propriety  delegated  to  a  municipal  corporation,^*  or  to  a  public 
service  commission.*® 

This  power  to  regulate  rates  is  sometimes  conferred  on  the  legisla- 
ture by  express  constitutional  provisions,  but  the  power  need  not  be 
so  conferred,  since  it  is  inherent  in  the  legislature.  However,  the 
power  is  limited  by  the  provisions  of  the  Federal  Constitution  as  to 
due  process  of  law  and  impairment  of  contracts,  and  hence  the  rates 
fixed  are  invalid  if  confiscatory  or  if  they  impair  the  obligation  of  a 
contract.^" 


In  Munn  v.  Illinois,  94  TJ.  S.  113, 
24  li.  Ed.  77,  the  leading  ease  in 
this  country,  which  was  in  regard  to 
regulating  the  charges  of  grain  ele- 
vators, it  was  held  that,  "in  England 
from  time  immemorial,  and  in  this 
country  from  its  first  colonization,  it 
was  customary  to  regulate  ferries, 
common  carriers,  hackmen,  haters, 
millers,  public  wharfingers,  auc- 
tioneers, innkeepers,  and  many  other 
matters  of  like  nature,  and,  where  the 
owner  of  property  devotes  it  to  a 
use  in  which  the  public  has  an  in- 
terest, he,  in  ^ect,  grants  to  the 
public  an  interest  in  such  use,  and 
must  to  the  extent  of  that  interest 
submit  to  be  controlled  by  the  pub- 
lic. Probably  the  most  familiar  in- 
stances with  us  are  the  public  mills, 
whose  tolls  are  fixed  by  statute,  and 
railroad,  telegraph,  and  telephone 
companies,  for  the  regulation  of 
whose  conduct  and  charges  there  is 
a  state  commission,  established  by 
law." 

There  have  been  reiterated  deci- 
sions in  the  United  States  Supreme 
Court  and  in  the  several  states  affirm- 
ing the  doctrine  laid  down  in  Munn 
V.  Illinois  as  to  every  class  of  interest 
affected  with  a  public  use;  among 
others,  water  ■  companies.  Spring 
Valley  Water  Works  v.  Schottler, 
110  U.  S.  347,  28  L.  Ed.  173;  Griffin 
V.  Goldsboro  Water  Co.,  122  N.  G.  206, 
41  L.  R.  A.  240,  30  S.  E.  319. 


Constitutionality  of  statute  limiting 
fares  of  street  railway  company  to 
three  cents,  see  Indianapolis  v.  Navin, 
151  Ind.  139,  41  I/.  R.  A.  337,  51  N.  E. 
80,  47  N.  E.  525. 

28  Rogers  Park  Water  Co.  v.  Fer- 
gus, 180  V.  S.  624,  45  L.  Ed.  70S,  aff'g 
178  111.  571,  53  N".  E.  363;  San  Diego 
Land  &  Town  Co.  v.  National  City, 
174  U.  S.  739,  43  L.  Ed.  1154,  aff'g 
74  Fed.  79;  Los  Angeles  City  Water 
Co.  V.  Los  Angeles,  88  Fed.  720;  Chi- 
cago Union  Traction  Co.  v.  Chicago, 
199  III.  484,  523,  59  L.  R.  A.  631,  65 
N.  E.  451;  Danville  v.  Danville  Water 
Co.,  180  111.  235,  54  N".  E.  224;  Rogprs 
Park.  Water  Co.  v.  Fergus,  178  111. 
571,  53  N.  E.  363,  aff'd  180  U.  S. 
624,  45  L.  Ed.  702;  Tipton  v.  Tipton 
Light  &  Heating  Co.,  176  Iowa  224, 
157  ISr.  W.  844;  State  v.  Missouri 
&  K.  Tel.  Co.,  189  Mo.  83,  88  S.  W.  41. 

In  any  event,  where  the  charter  of 
a  public  service  company  contains  a 
provision  expressly  subjecting  it  to 
alteration,  modification  or  repeal  by 
any  future  legislature,  the  reserved 
power  may  be  delegated  by  the  legis- 
lature to  the  city  council,  so  far  as 
the  power  to  regulate  the  rates  of 
the  company  is  concerned.  State  v. 
■Cincinnati  Gas-Light  &  Coke  Co.,  18 
Ohio  St.  262,  298. 

29  See   infra,   next   section. 

30  See  §§  4485-4497,.  infra. 
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§4479.  Public  service  commission.  The  power  to  regulate  rates 
may  be  delegated  by  the  legislature  to  a  commission,^^  and  such  power 
has  been  so  delegated,  at  least  so  far  as  most  public  utility  corpora- 
tions are  concerned,  by  the  acts  creating  public  service  commissions 
which  have  been  enacted  in  nearly  all  the  states  in  this  country.'* 
However,  a  statute  authorizing  the  regulating  by  a  commission  of  rates 
and  providing  that  the  price  so  fixed  shall  be  the  maximum  price  for  a 
term  of  three  years  and  until  after  the  price  is  again  fixed  after  the 
three  years,  on  complaint  filed  by  certain  municipal  officers  or  custom- 
ers, is  invalid,  since  there  is  no  provision  whereby  the  company  itself 
can  obtain  a  change  of  the  rates  after  the  expiration  of  the  three  years, 
notwithstanding  a  change  in  conditions  making  the  rates  confiscatory 
and  unreasonable.^^  In  some  states,  the  constitution  confers  exclusive 
power  upon  the  public  service  commission  to  regulate  rates  so  as  to 
preclude  any  such  regulation  by  the  legislature.'* 


31  State  V.  Florida  East  Coast  E. 
Co.,  69  Fla.  480,  68  So.  729;  Saratoga 
Springs  V.  Saratoga  Gas,  Eleetrie 
Light  &  Power  Co.,  191  N.  Y.  123> 
18  L.  R.  A.  (N.  S.)  713,  14  Ann.  Cas. 
606,  83  N.  E.  693,  rev'g  on  other 
grounds  122  N.  Y.  App.  Div.  203,  107 
N.  Y.  Supp.   341. 

In  New  York,  the  1905  statute  es- 
tablishing a  commission  of  gas  and 
•electricity  (later  abolished  by  the 
Public  Service  Commission  Act  of 
1907),  and  giving  it  authority  to  fix, 
after  hearing,  the  maximum  price  for 
gas  and  electricity,  is  not  unconstitu- 
tional as  delegating  legislative  po\vers 
to  an  administrative  body.  Saratoga 
Springs  v.  Saratoga  Gas,  Eleetrie 
Light  &  Power  Co.,  191  N.  Y.  123, 
18  L.  R.  A.  (ISr.  S.)  713,  14  Ann.  Cas. 
6C6,  83  N.  E.  693,  and  see  §4372, 
supra. 

Surrender  of  regulation  of  rates  to 
a  public  service  commission,  subject 
to  judicial  review,  is  a  proper  exercise 
of  legislative  authority  by  the  state. 
State  V.  Superior  Court  for  King 
County,  67  Wash.  37,  L.  R.  A.  1915 
C  287,  Ann.. Cas.  1913  D  78,  120  Pae. 
86L 

In  Georgia,  the  railroad  commission 
of  the  state  has  the  right  to  fix  the 


rates  to' be  charged  by  telephone  com- 
panies for  the  use  of  their  telephones 
in  Bending!  and  receiving  messages 
within  the  state.  Dawson  v.  Dawson 
Tel.  Co.,  137  Ga.  62,  72  S.  E.  508. 

32  The  power  to  regulate  rates,  or 
to  prescribe  regulations  relating  to 
facilities,  service  and  business  of  pub- 
lic service  corporations,  as  between  a 
municipality  and  the  public  service 
commission,  depends,  of  course,  in  a 
particular  case,  on  the  wording  of  the 
statutes.  In  Pennsylvania,  such  regu- 
lations are  solely  within  the  jurisdic- 
tion of  the  public  service  commission. 
York  Water  Co.  v.  York,  250  Pa.  115, 
95  Atl.  306. 

33  Saratoga  Springs  v.  Saratoga 
'Gas,  Electric  Light  &  Power  Co.,  191 
N".  Y.  123,  18  L.  R.  A.  (N.  S.)  713, 
14  Ann.  Cas.  606,  83  N.  B.  693,  rev'g 
122  N.  Y.  App.  Div.  203,  107  N.  Y. 
Supp.  341. 

34  State  V.  Tucson  Gas,  Eleetrie 
Light  &  Power  Co.,  15  Ariz.  294,  138 
Pae.  781,  where  the  court  said: 
"Article  15  of  our  Constitution  is 
unique  in  that  no  othetstate  has  given 
its  commission,  by  whatever  name 
called.  So  extensive  power  and  juris- 
diction." Compare,  however,  Okla- 
homa and  Virginia  Constitutions, 
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In  some  municipalities,  there  is  a  public  service  commission  which 
is  a  municipal  body  and  has  control, as  to  rates  of  certain  public  utili- 
ties, while  in  other  municipalities  the  state  commission  has  control.  In 
some  states  where  there  are  public  service  commissions,  it  is  elective 
with  municipalities  within  the  state  as  to  whether  the  public  service 
companies  within  their  limits  shall  be  under  the  control  of  the  sta,te 
board  or.  shall  be  regulated  by  a  local  municipal  board. 

In  some  states,  the  power  to  fix  rates  is  vested  exclusively  in  the 
commission  so  as  to  preclude  subsequent  contracts  by  a  municipality 
fixing  rates  in  violation  of  the  rates  fixed  by  the  commission,^*  and 
sometimes  the  public  service  commission  is  expressly  authorized  by 
statute,  under  particular  circumstances,  to  authorize  a  public  service 
corporation  to  charge  higher  rates  than  those  fixed  by  its  franehise.^^ 
The  exclusive  power  to  regulate  rates,  where  conferred  upon  a  public 
service  commission,  cannot  be  taken  away  in  part  by  the  voters  of  a 
city  enacting  or  amending  a  municipal  charter  so  as  to  confer  such 
power  upon  the  ciliy.''' 

Constitutional  amendments  creating  public  service  commissions  au- 
thorize them  to  fix  rates  only  where  there  is  no  specific  legislation  to  the 
contrary  already  on  the  statute  books.'* 

The  statutes  of  the  different  states,  as  they  existed  in  1896,  in  regard 
to  the  powers  of  state  commissions  to  fix  rates,  are  set  forth  at  length 
by  Justice  Brewer  in  a  decision  of  the  Supreme  Court  of  the  United 
States  relating  to  the  power  of  the  Interstate  Commerce  Commission, 
■before  the  amendment  of  the  statute,  to  fix  rates.**  In  some  states, 
at  least,  a  commission  cannot  regulate  water  rates  where  the  system 
is  owned  by  a  city  although  operated  by  lessees.*"* 

A  commission  has  power  to  fix  rates  rather  than  the  court  appoint- 
ing a  receiver,  where  the  public  utility  is  in  the  hands  of  a  receiver.*^ 

§4480.  Municipal  corporation — ^In  general.  In  considering  the 
powers  of  municipalities  in  regard  to  rates,  it  is  necessary  to  keep  in 

35  Portland  Railway,  Light  &  Power  39  Interstate  Commerce  Conuniaaiou 
Co.  V.  Portland,  210  Ted.  667,  eon-  v.  Cincinnati,  N.  O.  &  T.  P.  E.  Co., 
struing  Oregon  statute.  167    U.    S.    470,    495-499,    42*  L.   Ed. 

36  Woodburn  v.  Public  Service  Com-  243. 

mission,  82  Ore.  114,  L.  R.  A.  1917  O  40  Gates  v.  Public  Service  Commis- 

98,  Ann.   Gas.   1917  B   906,   161  Pac.  sion,  86  Ore.  442,  168  Pac.  939,  167 

391.  Pae.  791. 

37  Portland  Railway,  Light  &  Power  41  State  v.  Flannelly,  96  Kan.  372, 
Co.  V.  Portland,  210  Fed.  667,  672.  382,   162   Pac.  22.                                  ' 

38  State  V.  Clarke,  98  Neb.  566,  153 
N,  W.  623. 
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mind  that  there  are  involved  two  separate  and  distinct  questions,  viz. : 

(1)  -Can  a  municipality  contract  with  a  public  service  company,  either 
as  a  part  of  the  street  franchise  or  otherwise,  as  to  future  rates ;  and 

(2)  can  a  municipality,  against  the  objection  of  the  corporation  or  of 
the  patrons  or  consumers,  fix  the  rates  of  the  company.*^  The  former 
question  has  already  been  considered,**  and  all  that  is  considered  now 
is  the  power  to  fix  rates  other  than  by  virtue  of  a  contract.  This  differ- 
ence between  the  power  to  "regulate"  rates  and  the  power  to  "con- 
tract" as  to  rates  on  granting  a  franchise  to  use  the  streets, 
must  always  be  kept  in  mind  in  reading  the  decisions.  As  to  the  for- 
mer, the  regulation  of  rates  for  public  service  belongs  to  the  police 
power  of  the  state,  and  inasmuch  as  municipal  corporations  have  only 
such  portions  of  the  police  power  as  are  granted  to  them  by  the  legis- 
lature in  express  terms  or  by  necessary  implication,  a  municipality 
has  no  power  to  fix  rates  for  public  service  otherwise  than  by  con- 
tract -with  the  corporation  or  person  rendering  such  service,  unless 
the  power  to  do  so  has  been  delegated  by  the  le^slature  either  ex- 
pressly or  by  necessary  implication.**  In  other  words,  a  municipality 
has  no  inherent  power  to  regulate  rates.*^ 

§4481.  — Express  power.    Power  to  fix  rates  is  often  expressly 
conferred  on  municipalities  by  statute,*®  and  in  many  states  the  public 

42  See  §  4472,  supra.  The  regulation  of  rates  for  public 
«See   §§4472-4474,   supra.  service   belongs    to   the  police   power 
44  United  States.     Iowa  Tel.  Co.  v.  of  th«  sitate,  and,  when  delegated  to 
Keokuk,  226  Fed.  82,  101;  Cumberland  a  municipality,  belongs  to  the  police 
Telephone  &  Telegraph   Co.  v.  Mem-  power  of  the  municipality.    Tipton  v. 
phis,  200  Fed.  657;  Minneapolis  Gren-  Tipton  Light  &  Heating  Co.,  176  Iowa 
eral    Elee.    Co.    v.    Minneapolis,    194  224,  157  N.  "W.  844^ 
Fed.  215,  218;   Old  Colony  Trust  Co.  Bates  established  by  a  city  may  be 
V.  Atlanta,  83  Fed.  39.  modified  by  mutual  agreement.     Pub- 
Florida.     Jacksonville   v.   Southern  lie  Service  Commission  v.  Westchester 
Bell  Telephone   &   Telegraph   Co.,   57  St.  R.  Co.,  206  N.  Y.  209,  99  N.  E.  536, 
Fla.  374,  49  So.  509.  aff'g   151   N.  T.  App.  Div.  914,   135 

KMitucky.     United  Fuel  &  Gas  Co.  N.  Y.  Supp.  1138. 

V.  Com.,  159  Ky.  34,  166  S.  "W.  783.  46  Minneapolis  General  Elee.  Co.  v. 

Missouri.     State  v.  Missouri  &  K.  Minneapolis,  194  Fed.  215,  218 ;  Lewis- 

'  Tel.  Co.;  180  Mo.  83,  88  S.  W.  41.  ville  Natural   Gas  Co.  v.  State,   135 

West  Virginia.    St.  Mary's  v.  Hope  Ind.  49,  21  L.  B.  A.  734,  34  N.  E.  702; 

Natural  Gas  Co.,   71   W.   Va.  '76,   43  Wabaska    Blec.    Co.    v.    Wymore,    60 

li.  E.  A.   (N.  S.)    994,  76  S.  E.  841;  Neb.  199,  82  N.  W.  626;  Ball  v.  Tex- 

Bluefield    Water    Works    &    Improve-  arkana  Water  Corporation   (Tex.  Civ. 

ment  Co.  v.  Bluefield,   69  W.   Va.   1,  App.),  127  8.  W.  106«. 

33  L.  E.  A.    (N.   S.)    799  with  note,  46  Danville   Water  Co.   v.   Danville, 

70  S.  E.  772.  180   IT.  S.   619,  45  L.   Ed.   696,  aff'g 
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utility  act  grants  to  municipalities  the  power  to  fix  by  ordinance  the 
rates  for  public  service  companies  within  authorized  limits.*''  Where 
a  municipality  is  empowered  to  fix  rates,  it  is  not  precluded  from  its 
exercise  because  it  has  granted  the  company  the  power  to  make  and 
enforce  "all  needful  rules  and  regulations  not  inconsistent  with  the 
law."  **  So' a  constitutional  provision  that  the  legislature  shall  enact 
laws  to  regulate  and  limit  charges  for  supplies  and  services  furnished 
by  a  public  service  company  does  not  preclude  a  municipality  from 
exercising  its  rights  under  another  constitutional  provision  to  regu- 
late the  charges  of  a  public  service  corporation  within  its  limits,  not- 
withstanding the  legislature  has  enacted  no  law,  since  the  failure  of ' 
the  legislature  to  enact  such  a  law  does  not  suspend  or  hold  in  abey- 
ance the  right  of  the  municipality  to  regulate  rates.** 

The  fact  that  the  municipality  which  fixes  the  rates  is  not  an  impar- 
tial tribunal  because  it  is  interested  in  the  rates,  either  in  its  municipal 
capacity  or  through  its  inhabitants,  does  not  preclude  the  power  of 
the  legislature  to  delegate  to  a  municipality  the  authority  to  regulate 
the  rates  of  public  service  companies  doing  business  within  its  limits.*" 


186  111.  326,  57  N.  E.  1129;  Freeport 
■  Water  Co.  v.  Freeport,  180  U.  S.  587, 
45  L.  Ed.  679,  aff'g  186  111.  179,  57 
N.  E.  862;  Gainesville  Gas  &  Electric 
Power  Co.  v.  Gainesville,  63  Fla.  425, 
58  So.  785;.  Ja^k  v.  Grangeville,  9 
Idaho  291,  74  Pae.  969;  Cincinnati 
Gas-Light  &  Coke  Co.  v.  Avondale,  43 
Ohio  St.  257,  1  N.  E.  527;  State  v. 
Cincinnati  Gas-Light  &  Coke  Co.,  18 
Ohio  St.  262  (holding  statute  does 
not  authorize  coutraet  between  mu- 
nicipality and  gas  company  leaving 
to  other  parties  for  indefinite  period 
the  regulation  of  the  price). 

Power  as  vested  in  Court  of  Com- 
mon Pleas,  as  to  water  companies  in- 
corporated prior  to  1874,  see  Sohroeder 
V.  Seranton  Gas  &  Water  Co.,  20  Pa. 
Super.    Ct.   255. 

Under  statutory  authority,  munici- 
pality, in  fixing  a  maximum  rate,  may 
declare  it  a  misdemeanor  punishable 
by  fine  and  imprisonment  to  collect  a 
higher  rate.  Denninger  v.  Eecorder'a 
Court  of  Pomona,  145  Cal.  629,  79  Pac. 
360. 

Oouneil  or  board  of  public  works 


as  body  to  fix  rates,  see  State  v. 
Gosnell,  116  Wis.  606,  61  L.  R.  A. 
33,   93  N.  W.  542. 

47  Home  Tel.  Co.  v.  Carthage,  235 
Mo.  644,  48  L.  R.  A.  (N".  S.)  1055, 
Ann.  Cas.  1912  D  301,  139  S.  W. 
547.  But  see  later  legislation  in  Mis- 
souri. 

48  Owensboro  v.  Owensboro  Water- 
■works  Co.,  191  U.  S.  358,  370,  48  L. 
Ed.   217. 

49  Denninger  v.  Recorder's  -CouTit  of 
Pomona,  145  Cal.  629,  79  Pac.  360. 

50  Rogers  Park  Water  Co.  v.  Fergus, 
178  111.  571,  53  N.  E.  363,  aff'd 
180  U.  S.  624,  45  L.  Ed.  702;  Knox- 
ville'  v.  Knoxville  Water  Co.,  107 
Tenn.  647,  61  L.  R.  A.  888,  64  S.  W. 
1075.  But  see  Cleveland  Gaslight  & 
Coke  Co.  V.   aeveland,  71  Fed.  610, 

614; 

It  cannot  be  contended  that  the 
power  to  fix  rates  for  water  is  vir- 
tually left  in  the  hands  of  the  water 
consumers  because  the  consumers  elect 
the  supervisors,  and  this  is  a  viola- 
tion of  the  principle  that  no  man  shaH 
be  a  judge  in  his  own  ease.     Spring 


7782 


Ch.  58]      Governmental  Control  of  Corpobations      [§4482 


Likewise,  it  cannot  be  successfully  contended  that  a  city  council  given 
power  to  fix  rates  is  not  an  impartial  tribunal  because  in  effect  it  is  a 
judge  in  its  own  case,  nor  that  the  action  of  such  body  will  be  influ- 
enced by  the  fact  that  there  is  a  provision  in  the  charter  authorizing 
a  recall~of  members  of  the  council  under  certain  conditions.*^  The 
power  to  regulate  rates,  where  conferred  upon  a  municipality,  is  a 
continuing  one,  and  not  lost  by  its  exercise  on  one  occasion.*^ 

§4482.  — Particular  delegations  of  power.  Power  to  regulate 
rates  will  not  be  held  to  have  been  conferred  upon  a  municipality  by 
broad  language  in  its  charter  or  a  statute  authorizing  it  to  make  rea- 
sonable regulations  or  the  like.**    For  instance,  a  municipality  cannot 

Valley  Water   Co.  v.   San  Francisco, 
165  Ted.  667,  676. 

The  fact  that  section  2839   of  the 
Eev. ,  Codes,   which   provides   for   the 
appointment  of  a  commission  for  the 
purpose  of  fixing  rates  to  be  charged 
water   consumers,   requires   that   such 
commissioners  shall  ^  "taxpayers  of 
the  city,"  does  not  render  the  statute 
obnoxious  to  either  the  state  or  Fed- 
eral Constitution  on  the  ground  that 
it  does  not  provide  an  impartial  and 
unprejudiced   tribunal.      Pocatello   v. 
Murray,  21  Idaho  180,  120  Pae.  812. 
But  it  has  been  held  in  New  Mexico 
that  the  legislature   cannot   constitu- 
tionally   delegate    the    power    to    fix 
prices  at  which  water  shall  be  sold 
in  a  city,  to  the   authorities   of  the 
city,  which  is  itself  a  consumer,  either 
iu  its  municipal  capacity  or  through 
its  inhabitants,   without   some   provi- 
sion  for   a  judicial  investigation   of 
the  reasonableness  of  the  rates  fixed 
by  such  authorities.     Aqua  Pura  Co. 
of  Las  Vegas  v.  Major,  etc.,  of  City 
of  Las  Vegas,  10  N.  M.  6,  50  L.  E.  A. 
224,  60  Pac.   208. 

61  Home  Telephone  &  Telegraph  Co. 
V.  Los  Angeles,  211  U.  S.  265,  53  L. 
Ed.  176. 

62  Danville  v.  Danville  Water  Co., 
180  111.  235,  54  N.  E.  224;  Knoxville 
V.  Knoxville  Water  Co.,  107  Tenn. 
647,  61  L.  E.  A.  8«8,  64  S.  W.  1075, 
aff'd  1S9  TJ,  S.  484,  47  L.  Ed.  887. 


53  Lewisville  Natural  Gas  Co.  v. 
State,  135  Ind.  49,  21  L.  E.  A.  734, 
34  N.  E.  702,  overruling  Eushville 
v.  Eushville  Natural  Gas  Co.,  132  Ind. 
575,  15  L.  E.  A.  321,  28  N.  E.  853; 
St.  Mary's  v.  Hope  Natural  Gas  Co., 
71  W.  Va.  76,  43  L.  E.  A.  (N.  S.)  994, 
76  S.  E.  841. 

General  poWers  conferred  upon  mu- 
nicipalities do  not  include  authority  to 
regulate  rates,  since  such  power  can- 
not be  exercised  by  a  municipality  un- 
less the  power  has  been  expressly 
delegated  by  the  legislature  or  results 
from  a  fair  implication  from  a  power 
expressly  gi;anted.  Mills  v.'  Chicago, 
127  Fed.  731. 

It  is  held  in  Illinois  that  a  statute 
authorizing  city  of  Chicago  to  regu- 
late and  prescribe  the  compensation 
of  hackmen,  omnibus  drivers,  cabmen 
and  "all  others  pursuing  like  occupa- 
tions," and  to  prescribe  their  com- 
pensation, includes  street  railway  com- 
panies and  gives  the  city  the  power 
to  regulate  the  rate  of  fare  to  be 
charged  by  them.'  Chicago  Union 
Traction  Co.  v.  Chicago,  19'9  111.  484, 
59  L.  E.  A.  631,  65  N.  E.  451.  But 
there  is  a  federal  decision  holding 
that  a  municipality  has  no  authority 
to  fix  the  rates  of  fare  of  street  rail- 
way companies  because  of  a  charter 
provision  authorizing  it  "to  pass  all 
Tjy-laws  concerning  *  *  *  car- 
riages,  wagons,    carts,    drays,"    etc.. 
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regulate  rates  because  of  a  general  welfare  clause  in  its  charter .s*  So 
power  conferred  upon  a  municipality  to  regulate  the  use  of  its  streets 
does  not  authorize  it  to  regulate  the  charges  of  a  public  service  com- 
pany,^^  nor  does  power  conferred  to  regulate  the  manner  of  construc- 


"and  every  by-law,  ordinance  and 
legulation  that  it  may  deem  proper 
for  the  health,  order  or  good  govern- 
ment of  said  city;"  nor  because  of 
a  provision  in  the  charter  "that  the 
rates  of  fare  and  freight  upon  said 
railroad  shaJl  be  subjected  to  the  ap- 
proval" of  the  municipality;  nor  be- 
cause of  a  statute  providing  that  the 
company  shall  be  liable  to  such  reg- 
ulations as  are  other  railroads  in- 
corporated by  separate  act  or  acts  by 
the  laws  of  the  state,  where  the  char- 
ter of  one  street  railroad  incorporated 
by  separate  act  authorized  the  city  to 
regulate  rates  of  fare  thereon;  nor 
because  of  a  reservation  made  by  the 
city  in  the  ordinance  aufhorizing  the 
company  to  use  the  streets,  wherein 
it  was  provided  that  the  company 
should  be  "subject  to  all  the  laws 
and  ordinances  now  in  force  and  such 
as  may  be  hereafter  made. ' '  Old  Col- 
ony Trust  Co.  V.  Atlanta,  83  Fed.  39; 
aff'd   88  Fed.   859. 

In  Indiana,  the  statute  of  1887 
providing  that  municipalities  shall 
have  power  to  provide  by  ordinance 
reasonable  regulations  for  the  safe 
supply,  distribution  and  consumption 
of  natural  gas  within  the  limits  of 
the  municipality,  does  not  confer 
power  to  fix  reasonable  maximum 
rates  that  may  be  charged  to  con- 
sumers. Lewisville  Natural  Gas  Co. 
V.  State,  135  Ind.  49,  21  L.  E.  A.  734, 
34  N.  E.  702,  overruling  Bushville  v. 
Bushville  Natural  Gas  Co.,  132  Ind. 
575,  15  L.  E.  A.  321,  28  N.  E.  853,  and 
followed  in  Noblesville  v.  Nobles- 
♦  ville  Gas  &  Improvement  Co.,  157  Ind. 
162,  166,  60  N.  E.  1032. 

"The  power  to  forfeit  for  failure  to 
comply  with  the  terms  of  the  grant, 
or    for   failure    to    comply    with    the 


reasonable  provisions  of  any  ordi- 
nance regulating  the  use  of  the  streets, 
does  not,  we  think,  carry  with  it  the 
implied  power  to  fix  maximum  rates 
for  telephones."  Jacksonville  v. 
Southern  Bell  Telephone  &  Telegraph 
Co.,  57  Fla.  374,  49  So.  509,  511. 

The  power  to  "regulate"  does  not 
include  the  right  to  alter  rates. 
Shreveport  Traction  Co.  v.  Shreveport, 
122  La.  1,  129  Am.  St.  Eep.  345,  47 
So.  40. 

54  Cumberland  Telephone  &  Tele- 
graph Co.  V.  Memphis,'  200  Fed.  657; 
St.  Louis  V.  Bell  Tel.  Co.,  96  Mo. 
623,  2  L.  E.  A.  278,  9  Am.  St.  Eep. 
370,  10  S.  W.  ISf;  Bluefield  Water 
Works  &  Improvement  Co.  v.  Blue- 
field,  69  W.  Va.  1,  33  L.  E.  A.  (N.  S.) 
759,  70  S.  E.  772. 

The  general  rule  is  that  a  munici- 
pality has  no  authority  to  regulate 
rates  under  the  power  conferred  upon 
it  to  regulate  the  use  of  its  streets 
nor  under  a  general  welfare  clause  of 
the  charter,  giving  it  authority  to  pass 
all  such  ordinances,  not  inconsistent 
with  the  provisions  of  the  charter  or 
laws  of  the  state,  as  may  be  ex- 
pedient in  maintaining  the  peace,  good 
government,  health  and  welfare  of 
the  city.  Jacksonville  v.  Southern 
Bell  Telephone  &  Telegraph  Co.,  57 
Fla.  374,  49  So.  509. 

55  St.  Louis  V.  Bell  Tel.  Co.,  96  Mo. 
623,  2  L.  R.  A.  278,  9  Am.  St.  Kep. 
370,  10  S.  W.  197. 

Statutory  authority  conferring  on 
municipalities  power  to  provide  for 
the  lighting  of  streets  and  giving  gas 
companies  the  right  to  lay  down 
pipes  in  the  streets  "subject  to  such 
regulations  as  any  such  city  or  vil- 
lage may  by  ordinance  impose"  is  not 
a    delegation    of   power   to   regulate 
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tion,*®  or  the  "construction,  maintenance  and  operation,"  *''  nor  power 
to  regulate  public  service  companies,  coupled  with  the  power  to  license 
and  tax  them.**  So,  since  the  power  to  regulate  rates  is  not  a  power 
pertaining  to  the  government  of  the  municipal  corporation,  it  does 
not  follow  as  an  incident  to  a  grant  of  power  to  frame  a  charter  for 
a  municipal  government.*' 

§4483.  — Regulating  rates  ontside  municipality.  Of  course,  a 
municipality  cannot  regulate  rates  as  to  corporations  outside  of  the 
municipal  limits.®"  However,  as  a  condition  of  granting  a  fran- 
chise to  use  streets,  a  municipality  may  make  a  certEiin  rate  a  con- 
dition of  granting  the  freinchise  to  a  street  railway  or  interurban 
line,  although  the  rate  covers  in  part  points  outside  the  munici- 
pality ;  ®^  but  it  has  been  held  in  California  that  a  municipality,  as 


rates.    Mills  v.  Chicago,  127  Fed.  731. 

Power  to  regulate  and  control  the 
use  of,  does  not  confer  power  to  fix 
rates.  Tacoma  Gas  &  Blee.  Light  Co. 
V.  Taeoma,  14  Wash.  288,  44  Pae. 
655. 

86  South  McAIester-Eurfaula  Tel.  Co. 
V.  State,  25  OkU.  524,  106  Pae.  962. 

57  A  statute  giving  a  municipality 
power  to  regulate  by  future  ordi- 
nances the  '  "construction,  mainte- 
nance and-  operation ' '  of  all  railway 
lines,  does  not  give  the  municipality 
power  to  regulate  fares.  Minneapolis 
v.  Minneapolis  St.  R.  Co.,  215  V.  S. 
417,  54  L.  Ed.  259. 

68  St.  Louis  v.  Bell  Tel.  Co.,  96  Mo. 
■623,  2  L.  R.  A.  278,  9  Am.  St.  Rep. 
370,  10  S.  W.  197. 

59  State  V.  Missouri  &  K.  Tel.  Co., 
189  Mo.  83,  »8  S.  W.  41,  holding  that 
ordinance  of  Kansas  City  fixing  maxi- 
mum rate  to  be  charged  by  telephone 
companies  for  service  in  the  city  was 
void,  although  expressly  authorized 
by  the  freeholder's  charter,  where 
state  had  not  delegated  to  the  city  the 
power  to  exercise  such  authority  in 
framing  its  charter. 

Where  the  power  to  fix  rates  is  a 
tight  reserved  by  the  people  of  the 
state,  it  cannot  be  held  to  be  an  in- 
cident to  the  right  to  frame  a  free- 


holder's charter.  State  v.  Superior 
Court  King  Co.,  67  Wa«h.  37,  L.  R.  A. 
1915  C  2-87,  Ann.  Cas.  1913  D  78,  iSo 
Pae.  861;  Tacoma  Gas  &  Elee.  Light 
Co.  V.  Tacoma,  14  Wash.  28«,  44  Pae. 
655. 

60  Home  Tel.  Co.  v.  Carthage,  235 
Mo.  644,  48  L.  R.  A.  (n!  8.)  1055, 
Ann.  Cas.  1912  D  301,  139  S.  W.  547; 
Southwestern  Telegraph  &  Telephone 
Co.  V.  Dallas  (Tex.  Civ.  App.),  131  S. 
W.   80. 

A  franchise  limiting  the  rates  of  a 
telephone  company  does  not  apply  to 
rates  outside  of  the  municipality. 
Moberly  v.  Richmond  Tel.  Co.,  126  Ky. 
369,  103  S.  W.  714. 

61  IVIassachusetts.  Selectmen  of 
Westwood  V.  Dedham  &  F.  St.  R.  Co., 
209  Mass.  213,  95  N".  E.  81. 

Michigan.     Viniug    v.    Detroit,   Y. 
A.   A.   &   J.   Ry.   Co.,   133   Mich.   539,. 
95  N.  W.  542;   Coy  v.  Detroit,  T.  & 
A.    A.    Ry.,    125    Mieh.    «16,    86    N. 
W.  6. 

New  Jersey.  Atlantic  Coast  Elee. 
R.  Co.  V.  Board  of  Public  Utility 
Com'rs,  8i9  N.  J.  L.  407,  99  Atl.  395. 

New  York.  Public  Service  Commis- 
sion V.  Westchester  St.  R.  Co.,  206 
N.  Y.  209,  99  N.  B.  536. 

Wisconsin.  Manitowoc  v.  Mani- 
towoc   &   N.   Traction   Co.,   145   Wis. 
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a  condition  of  granting  a  franchise  to  use  the  streets  to  an  interur- 
ban  railway,  cannot  fix  the  rates  of  fare  between  two  cities.*^ 

§  4484.  Courts.  Unless  power  so  to  do  is  conferred  on  the  courts 
by  a  valid  statute,^*  or  where  a  court  sits  in  a  legislative  capacity, 
as  it  does  in  a  few  states  in  reviewing  rate  regulations,^  they  have 
no  power  toi  establish  and  fix  rates,®^  but  can  only  enjoin  the  en- 
forcement of  a  rate  where  it  is  held  by  the  court  to  be  so  unreason- 
able as  to  be  confiscatory.     The  reason  for  this  is  that  the  fixing 


13,  140  Am.  St.  Bep.  1056,  129  N.  W. 
925. 

62  South.  Pasadena  v.  Los  Angeles 
Terminal  By.  Co.,  109  Cal.  315,  41 
Pae.  1093. 

.63  See  In  le  Janvrin,  174  Mass.  514, 
47  L.  B.  A.  319,  55  N.  B.  881;  Pioneer 
Telephone  &  Telegraph  Co.  v.  Bartles- 
ville,  40  Okla.  583,  139  Pae.  694. 

Constitutionality  of  statute  creating 
court  of  visitation,  see  State  v.  John- 
son, 61  Kan.  603,  49  L.  E.  A.  662,  60 
Pae.  1068. 

64  Pioneer  Telephone  &  Telegraph 
Co.  V.  BartlesviUe,  40  Okla.  583,  588, 
139  Pae. 694. 

The  constitution  of  the  state  some- 
times expressly  provides  that  the  su- 
■  preme  court,  on  appeal,  where  it  re- 
verses aa  order  fixing  rates,  may  itself 
substitute  such  order  as,  in  its  opinion, 
the  commission  should  have  made  at 
the  time  of  entering  the  order  ap- 
pealed from.  iSee  Prentis  v.  Atlantic 
Coast  Line  B.  Co.,  211  U.  S.  210,  53 
L.  Ed.  150,  construing  Constitution  of 
Virginia  but  not  deciding  as  to  the 
power  of  the  court  to  fix  rates. 

65  Atchison,  T.  &  S.  F.  B.  Co.  v. 
United  States,  232  U.  S^  199,  58  L.  Ed. 
568;  Prentis  v.  Atlantic  Coast  Line  B. 
Co.,  211  U.  e.  210,  53  L.  Ed.  150;  Os- 
borne v.  San  Diego  Land  &  Town  Co., 
178  U.  S.  2.2,  44  L.  Ed.  961;  Montana, 
W.  &  8.  E.  Co.  V.  Morley,  198  Fed. 
991;  Pocatello  v.  Murray,  173  Fed. 
382;  Brymer  v.  Butler  Water  Co.,  179 
Pa.  St.  281,  36  L.  B.  A.  260,  36  Atl. 
249,  39  Wkly.  Notes  Gas.  439;  Ball  v. 


Texarkana  Water  Corporation  (Tex. 
Civ.  App.),  127  S.  W.  1068;  Madison 
V.  Madison  Gas  &  Electric  Co.,  129 
Wis.  249,  264,  «  L.  B.  A.  (N.  S.)  -529, 
116  Am.  St.  Bep.  944,  9  Ailn.  Cm. 
819,  823  with  note,  108  N.  W.  65. 

A  court  cannot  fix  a  reasonable  rate, 
in  connection  with  enjoining  an  un- 
reasonable rate.  Pacific  Gas  &  Elec- 
tric-Co.  V.  San  Francisco,  211  Fed. 
202. 

"It  follows,  therefore,  as  a  corol- 
lary of  this  doctrine,  that  courts  have 
no  power  to  prescribe  a  schedule  ofr 
rates  and  charges  for  persons  engaged 
in  a  public  or  quasi  public  service,  be- 
cause that  is  a  legislative  prerogative, 
and  that  the  legislature  has  no  power 
to  forestall  the  judgment  of  the  courts 
by  deola:ring  that  a  tariff  or  schedule 
prescribed  by  it  is  a  finality,  and  thus 
prevent  an  inquiry  into  the  reason- 
ableness thereof  by  the  courts  in  a 
controversy  properly  challenging  sneh 
reasonableness.  The  legislative  pre- 
rogative is  the  power  to  make  the 
law,  to  prescribe  the  regulation  or  rule 
of  action.  The  jurisdiction  of  the 
courts  is  to  construe  and  apply  the 
law  or  regulation  after  it  is  made. 
The  two  functions  are  essentially  and 
vitally  different."  Western  IT.  Tel. 
Co.  V.  Myatt,  98  Fed.  335,  342. 

This  rule  was  applied  to  the  charges 
of  a  warehouse  company  in  Oulf 
Compress  Co.  v.  Harris,  Cortner  &  Co., 
158  Ala.  343,  24  L.  B.  A.  (N.  S.)  399 
with  note,  48  So.  477. 


7786 


Ch.  58]      Governmental  Conteol  of  OoKPOEATiours      [§  4485 

of  rates  is  in  the  nature  of  a  legislative  function  rather  than  a 
judicial  function.^®  The  court,  on  review,  cannot  itself  fix  rates 
even  where  the  statute  expressly  authorizes  it  "to  decide  such  cases 
on  their  merits. "  ^''^  It  the  statute  gives  the  supreme  court  power 
to  "set  aside"  the  order  of  the  commission,  it  must  either  set  aside 
or  affirm  the  order  in  toto  and  cannot  either  revise  or  modify  the 
order.^* 

C.  Regulation  of  Bates  as  Violating  Constitutional  Provisions 

§  4485.  Interferenco  with  interstate  commerce.  It  is  elementary 
that  a  state  has  no  jurisdiction  over  rates  for  interstate  transpor- 
tation and  that  an  attempt  to  regulate  such  rates  by  the  state  or 
under  its  authority  is  void ;  ®^  but  it  may  fix  the  intrastate  rates  of  an 
interstate  railroad  or  the  like,'"*  notwithstanding  the  corporation  was  . 
organized  under  an  act  of  Congress.''^  Furthermore,  since  rates  for 
water  transportation,  where  not  connected  with  transportation  by 
a  railroad,  have  not  been  regulated  by  Congress,  a  state  may  regu- 
late rates  for  transportation  wholly  by  water  between  two  ports  in 
the  state  over  the  high  seas.''^  Whether  the  regulation  of  intra- 
state rates  of  am  interstate  railroad  imposes  a  direct  burden  upon 
interstate  commerce  and  creates  unjust  discriminations  between  lo- 
calities within  the.  state  and  those  in  adjoining  states,  has  bpen  con- 
sidered at  length  by  Justice  Hughes  in  the  celebrated  Minnesota 
Eate  Cases  decided  by  the  Supreme  Court  of  the  United  States  in 
1912.''3 

86  ".Concisely  stated,  to  prescribe  a  Utility  Com'rs,  90  N.  J.  L.  271,  100 

tariff  of  rates  and  charges  is  a  legisla-  Atl.   346,  rev'g  87   N.  J.   L.   438,   95 

tive  function;   to   determine  whether  Atl.  177. 

existing     or     prescribed     rates     and  69  Railroad   Commission   of   Ohio   v< 

charged  are  unreasonable  is  a  judicial  Worthington,   225   U.   S.   101,   107,   56 

function."    ."Western    U.    Tel.    Co.   v.  L.  Ed.   1004;   Louisville   &  N.  E.   Co. 

Myatt,  98  Fed.  335.  v.  Eubank,  184  U.  S.  27,  46  L.  Ed. 

"Prescribing  or  regulating  rates  for  416. 
public  service  corporations  falls  with-  70  See  §  4478,  supra, 
in    the    domain    of    legislation,    and  71  Reagan  v.  Mercantile  Trust   Co., 
courts  should  not  intrude."    St.  Paul  154  TJ.  S.  413,  38  L.  Ed.  1028. 
Book    &   Stationery    Co.    v.   St.    Paul  72  Wilmington  Transp.   Co.  v.   Rail- 
Gaslight  Co.,  130  Minn.  71,  L.  E.  A.  road    Commission    of    California,    236 
1918  A  384,  Ann.  Gas.  1916  B  286  with  U.   S.   151,   59  L.   Ed.  508,  afE'g  166 
note,  153  N.  "W.  262.  Cal.   741,  137  :Pae.   1153,  where  state 

67  Seward  v.  Denver  &  R.  G.  E.  Co.,  commission  of  Cajifomia  regulated 
17  N.  M.  .557,  46  L.  E.  A.  (N.  S.)  242,  rates  of  steamship  companies  be- 
131  Pac.  980.  tween  San  Pedro  and  Catalina  Island. 

68  Erie  E.   Co.   V,   Board   of  Public  -     73  Simpson    v.    Shepard,    230    TJ.    S. 
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In  the  ease  of  a  bridge  across  waters  between  two  states  which  is 
an  instrument  of  interstate  traffic,  one  of  the  states  has  no  power 
to  regulate  the  rates  of  toll  thereonj* 

Interstate  ferries,  so  far  as  operated  in  connection  with  inter- 
state railroads,  are  within  the  Interstate  Commerce  Act  passed  by 
Congress,  and  hence  their  rates  cannot  be  regulated  by  the  states.''^ 
But  regulation  of  ferry  rates,  where  no  interstate  railroad  is  con- 
cerned, on  a  stream  between  two  states,  by  one  of  the  states,  is  not 
invalid  as^a  regulation  of  interstate  commerce,  whe^e  Congress  has 
not  legislated  in  regard  thereto,  although  the  power  of  the  state 
can  extend  only  to  transactions  within  its  own  territory  and  the 
ferriage  from  its  own  shoreJ® 

§  4486.  Due  process  of  law.  Regulation  of  rates  is  invalid  as  a 
violation  of  due  process  of  law  where  the  rates  fixed  are  so  low  as 
to  be  confiscatory  in  their  nature,''"'  or  where  notice  and  a  hearing  are 
not  afforded  to  the  corporations  whose  rates  are  regulated,'"*  or  where 
the  penalties  prescribed  for  violation  of  the  rate  regulations,  are 
so  great  as  to  in  effect  preclude  a  resort  to  the  courts  to  determine 
the  validity  of  the  rate  regulations.''* 

§  4487.  Denial  of  equal  protection  of  tlie  lav?s.  What  has  already 
been  stated  as  to  the  unconstitutionality  of  regulations  in  general 
as  violating  the  equal  protection  of  the  laws  *"  applies  equally  well 
to  rate  regulations,  at  least  in  most  cases.  Generally  speaking,  a  clas- 
sification for  rate  purposes,  of  all  railroads  or  other  corporations, 
of  the  same  class,  whether  the  classification  is  according  to  the  length 
of  the  line,  the  amount  of  business  done,  or  the  like,  does  not  vio- 
late the  equal  protection  of  the  laws  provision;  and  the  state  or  a 
commission  may  fix  different  passenger  rates  for  different  carriers.*^ 

352,   381,    57   L.   Ed.   1511,  48   L.   E.  1330,  aff'g  82  N.  J.  L.  536,  82  Atl. 

A.    (N.   S.)    1151,  Ann.  Cas.   1916   A  728. 

18.                             1  ''"'  Whethea:  rates  are  so  low  as  to  be 

74  Covington    &    C.    Bridge    Co.    v.  confiscatory,  see  §§  4517-4528,  infra. 
Kentucky,  154  U.   S.   204,   38  L.  Ed.  78  See  §  4552,  infra.                              ' 
962.  79  Missouri   Pac.  E.   Co.   v.  Tucker, 

75  New  York  Cent.  &  H.  Eiver  E.  230  U.  S.  340,  57  L.  Ed.  1507.  See 
Co.   V.   Board   of   Chosen  Freeholders  also  §  4425,  supra. 

of  Hudson  County,  227  TJ.  S.  248,  57  80  See  §§4403-4415,  supra. 

L,  Ed.  490,  rev  'g  76  N.  J.  L.  664,  16  81  Bow    v.    Beidelman,    125    U.   S. 

Ann.  Cas.  858,  74  Atl.  954.  680,  601,  31  L.  Ed.  841;   Chicago,  B. 

78  Port    Eiehmond    &    B.    P.  .Eerry  &  Q.  Ey.  Co.  v.  Iowa,  94  TJ.  S.  155, 

Co.     V,    Board     Chosen     Freeholders  24  L.  Ed.  94;  Houston  &  T.  C.  E.  Co, 

Hudson  Co.;  234  XJ,  S,  317,  55  L.  Ed.  v.  Storey,  149  Tsi,  490,  504, 
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The  principles  governing  the  right  to  classify  railroads  for  the  pur- 
pose of  prescribing  rates  are  somewhat  similar  to  those  applicable 
to  their  classification  for  levying  taxes.  In  the  exercise  of  this  right, 
in  either  respect,  however,  the  classification  -must  have  regard  to 
and  be  based  on  "some  real  and  substantial"  distinction  "bearing 
a  reasonable  and  just  relation  to  the  things  in  respect  to  which  such 
classification  is  imposed."'*  "Whether  the  classification  of  corpora- 
tions for  rate  purposes  is  the  best  that  could  be  devised  is  not  for 
the  judiciary  to  determine.**  Thus,  in  fixing  railroad  rates,  the  rail- 
roads of  the  state  are  properly  divided  into  classes,  according  to 
the  amount  of  business,  and  a  maximum  rate  established  for  each 
of  the  classes.'*  So  a  statute,  in  fixing  railroad  fares,  may  classify 
railroads  according  to  their  length,**  or  the  time  they  have  been 
organized.*®  And  it  has  been  held  proper  to  make  a  particular  rate 
applicable  only  to  roads  less  than  fifty  miles  in  length  which  are  not 
under  the  control,  management  or  operation  of  other  railroads.*''  So 
electric  lines  and  street  railways  may  be  excepted  from  the  rate 
regulation  of  railroads.**  And  the  fact  that  freight  rates  between 
two  points  are  reduced  by  a  commission  as  to  complainant,  but  not 
as  to  a  competing  road,  is  immaterial,  notwithstanding  there  is  an 
identity  of  distance  and  similarity  of  service  between  the  points,  at 
least  where  the  respective  investments  of  the  competing  lines  are 
not  shown.**  So  the  fixing  of  different  maximum  rates,  according 
to  whether  a  railroad  has  been  created  by  a  special  law  or  under  a 
general  law  has  been  upheld.**     And  in  Michigan  the  allowing  a 

82Iyomsville   &  N.   R.   Co.   v.   Bail-  ley,   230    TJ.   S.    513,   522,    57  L.   Ed. 

road    Commission     of    Alabama,     196  1597;    Dow   v.   Beidelman,   125   TJ.   S. 

Fed.  800,  814.                                          *  680,>  31  L.  Ed.  841. 

83  Chicago,  B.  &  Q.  Ry.  Co.  v.  Iowa,  86  Ames  v.  Union  Pac.  By.  Co.,  64 
94  TJ.  S.  155,  164,  24  L.  Ed.  94.  Fed.    165,    171,    holding   classifieation 

84  Chicago,  B.  &  Q.  Ry.  Co.  v.  Iowa,  proper  ou  theory  of  "protection  of 
94  U.  S.  155,  163,  24  L.  Ed.  94.    See  infant  industries." 

also   Illinois   Cent.   B.   Co.   v.  People  87  Chesapeake  &  O.  E.  Co.  v.  Con- 

of  Illinois,  108  U.  S.  541,  27  L..  Ed.  ley,  230  TJ.  S.  513,  57  L.  Ed.  1597. 

818;    Buggies   v.    Illinois,    108    TJ.    S.  88 Chesapeake  &  O.  R.  Co.  v.  Con- 

I  526,  27  L.  Ed.  812.  ley,  230  U.  S.  513,  57  L.  Ed.  1597. 

The  state  may  divide  the  railroads  89  Southern  Pac.  Co.  v.^  Bailroad 
therein  ,  into  •  classes,  according  to  Commission  of  California,  193  Fed. 
business,  and  establish  a  maximum  699,  709,  holding  also  that  no  com- 
of  rates  for  each  of  the  classes,  pro-  plaint  can  be  made  by  the  company 
vided  it  operates  ukiformly  on  each  whose  rates  are  reduced  unless  the 
class.  Chicago,  B.  &  Q.  Ry.  Co.  v.  new  rates  are  unreasonable  and  con- 
Iowa,  94  TJ.  S.  155,  163,  24  L.  Ed.  94.  fiscatory. 

86  Chesapeake  &  0.  R.  Co.  v.  Con-  90Shelton  v.  Erie  R.  Co.,  73  N.  J. 
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higher  maximum  rate  on  railroads  in  the  upper  peninsula  than  in 
the  rest  of  the  state  was  upheld.®^  Moreover,  the  fixing  of  different 
rates  for  different  telephone  companies  in  the  same  city  does  not 
necessarily  deny  the  equal  protection,  of  the  laws  where  it  does  not 
appear  whether  the  two  companies  operated  in  the  same  territory, 
or  afforded  equal  facilities  for  communication,  or  rendered  the  same 
services.®^ 

However,  a  statute  fixing  charges  of  stock  yards  companies,  but 
applicable  only  to  companies  doing  over  a  certain  amount  of  busi- 
ness, has  been  held  to  deny  the  equal  protection  of  the  laws  where 
the  rates  of  other  similar  corporations  doing  a  smaller  amount  of 
business  are  not  regulated,  and  the  regulation  is  without  regard  to 
the  character  or  value  of  the  services  rendered.**  And  an  order 
of  a  commission  which  prescribes  an  unreasonably  low  and  confisca- 
tory rate  for  one  carrier,  while  other  carriers,  similarly  situated, 
are  permitted  to  charge  a  higher  rate,  denies  to  the  former  the  equal 
protection  of  the  laws.®* 

In  regard  to  street  railroads,  as  said  in  Indiana,  it  is  not  neces- 
sary "that  a  law  concerning  the  fares  to  be  collected  by  street  rail- 
road companies  shall  operate  uniformly  on  all  street  railroads  in 
the  state,"  but  "it  is  sufficient  if  it  operates  alike  upon  all  such 
companies  under  the  same  circumstances  and  conditions."^ 

In  fixing  the  rates  of  elevator  owners,  a  New  York  statute  mak- 
ing the  rates  applicable  only  to  places  having  a  population  of  130,000 
or  more  was  held  not  a  denial  of  the  equal  protection  of  the  laws.'^ 

Whether  statutes  requiring  railroads  or  street  railroads  to  carry 
certain  classes  of  persons,  or  on  certain  occasions,  free  or  at  a  re- 
duced rate,  violates  the  guarantee  of  equal  protection  of  the  laws,  is 
considered  hereafter.®'  ' 

§4488.  Impairment    of    obligation    of    contract — ^In    general. 

Whether  a  regulation  of  rates  impairs  the  obligation  of  a  contract 

1,.  558,  9  L.  R.  A.   (N.  S.)   727,  118  94  Houston  &  T.  C.  E.  Co.  v.  Storey, 

Am.   St.   Rep.   704,   9   Aim,   Gas.   883,  149  Fed.  499,  504. 

66  Atl.  403.  9B  Indianapolis   v.   Tfavin,   151  Ind. 

91  ■Wellman  v.  Chicago.  &  G.  T.  Ry.  139,  145,  41  L.  R.  A.  337,  51  K  E. 
Co.,  83  Mich.  592,  47  N.  W.  489,  aff'd  80,  47  N.  E.  525. 

143  TJ.  S.  339;  36  L.  Ed.  176.  9eBudd   v.    New   York,  ,143   U.  S. 

92  Home  Telephone  &  Telegraph  517,  36  L.  Ed.  247,  aff'g  117  N.  T. 
Oo.  V.  Los  Angeles,  211  TJ.  S.  265,  53  1,  5  L.  R.  A.  559,  15  Am.  St.  Eep. 
L.  Ed.  176.  460,  22  N.  E.  670. 

SBCotting    v..    Kansas;    City    Stock  97  See   §§4506-4513,  infra. 

Yards   Co.,  183  TJ.  S.   '59,   102-113,  46 
L.  Ed.  92. 
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depends  in  the  first  place  upon  whether  there  is  any  valid  existing 
contract  as  to  rates  to  be  impaired,  and  secondly  upon  whether,  if 
there  is  such  a  contract,  the  regulation  actually  impairs  the  contract 
rate.  As  to  the  first  question,  which  is  the  most  important  one,  a 
valid  contract  as  to  rates  may  result  either  (1)  from  the  terms  of 
ithe  charter  of  t)ie  corporation,  or  (2)  from  the  terms  of  the  munici- 
pal franchise  granting  the  right  to  use  the  streets  of  the  municipality. 
"Whether  the  charter  constitutes  a  contract  and  whether  a  regula- 
tion impairs  the  contract  created  thereby,  including  the  question  as 
to  a  reserved  right  to  repeal  or  amend  the  charter,  hdTs  been  fully 
discussed  in  a  preceding  chapter,*^  and  the  only  question  for  con- 
si  deratjon  herein  is  whether  the  charter  actually  constitutes  a  con- 
tract fixing  rates.'*  It  raay  be  said,  however,  that  very  few  charters 
are  construed  as  fixing,  or  authorizing  the  corporation  to  itself  fix, 
rates,  so  as  to  be  beyond  the  piower  of  subsequent  rate  regulation. 
The  more  important  question  is  whether  a  contract  rate  is  fixed  by 
a  municipal  franchise  and  this  again  divides  itself  into  two  phases, 
viz.:  (1)  Di(i  the  municipality  have  delegated  power  to  make  a 
contract  as  to  rates  beyond  the  power  of  the  state  to  interfere  with? 
(2)  Does  the  provision  in  the  franchise  as  to  rates,  when  properly  con- 
strued, fix  a  rate  beyond  which  the  corporation  cannot  go?  Eestat- 
ing  what  has  been  said,  there  are  four  things  to  be  considered.  First, 
does  the  statute,  ordinance  or  charter  actually  fix  the  rates  so  as 
to  constitute  a  contract?  Second,  in  case  of  a  municipality,  did  it 
have  power  to  make  a  contract  as  to  rates?  Third,  does  the  subse- 
quent fixing  of  rates  actually  impair  the  contract?  Fourth,  con- 
ceding that  there  is  a  valid  contract  entered  into  with  authority,  as 
to  rates,  does  a  changei  of  such  rates  constitute  the  impairment  of 
a  contract  within  the  meaning  of  the  Federal  Constitution?  All 
these  matters  will  now  be  taken  up  for  consideration. 

If  the  £tate  or  a  municipality  has  fixed  the  rates  to  be  charged  by 
a  public  service  company,  so  as  to  constitute  a  contract  with  the 
company,^  and  such  a  contract  is  within  the  powers  of  the  state  or 
municipality,^  and  no  authority  to  repeal,  amend  or  change  the  rates 
has  been  reserved,  either  expressly^  or  by  virtue  of  existing  con- 
stitutional,  or  statutory  provisions,*  such  contract  is  protected  by 
the  contract  clause  of  the  Federal  Constitution  and  cannot  be  im- 

98  Supra,  Chap.  57.  mmiioipality  to  make  a  binding  oon- 

99  See  §  4492,  infra.  tract    as    to    rates,    with    which    the 

1  See    §  4492,   infra,  as  to  whether      state  cannot  interfere, 
contract  exists.  3  See    §  4491,   infra. 

2  See   §  4490,  infra,  as  to  power  of  4  See  §  4491^  infra. 
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paired  by  subsequently  changing  the  rates.*  This  rule  has  frequently 
been  applied  to  the  rates  of  street  car  companies,*  gas  companies/ 
water  companies,'  and  other  public  service  corporations. 

It  is  to  be  noted,  however,  that  a  binding  contract  as  to  rates 
will  not  be  inferred  from  the  language  used  unless  clear  and  eon- 
vincing,^  and  it  seems  that  the  municipality  may  be  precluded  from 


5  Los  Angeles  City  Water  Co.  v. 
Los  Angeles,  103  Fed.  711;  Los  An- 
geles City -Water  Co.  v.  Los  Angeles, 
88  red.'  720,  aff'd  177  U.  S.  558,  44 
L.  Ed.  866;  Agua  Pura  Co.  of  Las 
Vegas  V.  Mayor,  etc.,  of  City  of  Las 
Vegas,  10  N.  M.  6,  50  L.  B.  A.  224, 
60  Pae.  208;  Ashland  v.  Wheeler,  88 
Wis.  607,  60  N.  W.  818. 

6  If  a  city  grants  a  franchise  to  a 
street  railroad  company  for  a  term 
of  years  and  confers  the  right  to 
charge  a  fare  not  exceeding  five 
cents,  an  ordinance  requiring  the 
company  to  sell  six  -tickets  for  twen- 
ty-five cents  is  void  as  impairing  the 
obligation  of  a  contract.  Minneapo- 
lis V.  Minneapolis  St.  E.  Co^,  215  XJ. 
S.  417,  54  L.  Ed.  259. 

Where  an  ordinance  granting  a 
right  of  way  to  a  street  railway  com- 
pany fixes  the  fare  to  be  charged,  the 
city  council  cannot  thereafter  lower 
the  fare  to  be  charged  over  the  ob- 
jection of  the  company.  Shreveport 
Traction  Co.  v.  Shreveport,  122  La. 
1,  129  Am.  St.  Eep.  345,  47  So.  40. 

In  Cleveland  v.  Cleveland  City  E. 
Co.,  194  U.  S.  517,  535,  536,  48  L.  Ed. 
1102,  the  legislature  authorized  the 
city  to  fix  the  terms  and  conditions 
npon  which  street  railways  may  be 
"constructed,  operated,  extended  and 
consolidated."  Under  this  power  the 
city  of  Cleveland  made  an  ordinance 
contract  whereby  it  authorized  a 
consolidation  and  provided  that  "for 
a  single  fare  *  *  *  no  greater 
charge  than  5  cents  shall  be  collect- 
ed" during  the  term  of  the  con- 
tract. The  Supreme  Court  held  that 
this    was    an    unalterable    agreement 


that  the  city  would  not  reduce  the 
rate  of  fare  during  the  term  below 
that  specified  therein,  that  this  con- 
tract was  authorized  by  the  delega- 
tion- to  the  city  of  the  power  to  fix 
the  terms  and  conditions  jof  the  con- 
solidation, and  that  a  reduction  o^ 
the  rate  was  dn  impairment  of  the 
obligation  of  the  agreennent.  In 
Cleveland  v.  Cleveland  Elee.  E.  Co., 
201  U.  S.  529,  50  L.  Ed.  854,  this  de- 
cision was  reviewed  and  approved. 

7  Where  the  price  of  gas  is  fixed 
by  the  municipality  according  to  one 
standard  (meter  rates),  it  cannot  he 
altered,  without  the  consent  of  the 
company,  by  fixing  another  standard 
(flat  rates),  which  may  affect  or 
limit  the  price  previously  fixed.  Lo- 
gan Natural  Gas  &  Fuel  Co.  v.  Chilli- 
cothe,  65  Ohio  St.  186,  62  N.  E.  122. 

But  a  contract  to  supply  gas  for  a 
greater  period  than  that  authorized  by 
law  will  not  preclude  the  city  from 
fixing  the  price  after  the  expiration 
of  the  legal  time.  State  v.  Ironton 
Gas  Co.,  37  Ohio  St.  45. 

8  If  an  ordinance  granting  a  fran- 
chise to  a  water  company  as  the  low- 
est bidder  is  conditioned  on  the  fur- 
nishing of  water  during  the  term  of 
the  franchise  at  su'ch  prices  as  the 
contractor  and  the  consumer  should 
agree  upon,  not  exceeding  certain 
specific  rates,  the  ordinance,  where 
accepted,  is  a  contract,  and  the  mu- 
nicipality cannot  reduce  the  rates  be- 
low those  specified  in  the  ordinance. 
Omaha  Water  Co.  v.  Omaha,  147  Fed. 
1,  12  L.  B.  A.  (N.  S.)  736,  8  Ann.  Gas. 
614. 

8  See   §4493,  infra. 
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changing  the  rates  agreed  upon  by  it  in  some  cases  where  the  state 
would  not  be  barred.^**  In  so  far  as  impairing  the  obligation  of  a 
contract  prohibiting  the  reduction  of  rates,  is  concerned,  it  is  wholly- 
immaterial  whether  the  income  of  the  company  has  been  reduced 
thereby.^^ 

§  4489.  —  As  dependent  upon  power  of  state  to  make  contract 
as  to  rates.  It  is  generally  held,  although  there  is  some  authority  to 
the  contrary,  that  a  state  may  make  a  contract  as  to  rates  which 
will  preclude  a  change  or  reduction  of  rates  during  the  life  of  the 
contract,  unless  there  is  a  constitutional  prohibition.^^  Thus  the 
state  may  confer  upon  a  railroad  company  the  right  to  regulate  its 
rates  for  a  certain  time,,  so  that  it  cannot  reduce  them  or  interfere 
with  them  during  such  time,^^  although  such  a  contract  will  be  held 
to  exist  only  where  its  terms  are  clear  and  unambiguous.^*  So  an 
ordinance  fixing  rates,  where  ratified  by  the  legislature,  cannot  be 
impaired  by  a  subsequent  ordinance  reducing  the  rates.^* 

There  is  some  authority,  however,  for  the  proposition  that  the 
regulation  of  ,rates  is  such  an  exercise  of  the  police  power  that  it 


10  See   §4494,  infra- 

11  Los  Angeles  v.  Los  Angeles  City 
Water  Co.,  177  U.  S.  558,  44  L.  Ed. 
886. 

12  See  oases  cited  infra  this  section. 

13  Pingree  v.  Michigan  Cent.  E.  Co., 
118  Mich.  314,  53  L.  E.  A.  274,  76  N. 
W.  635;  Sloan  v.  Pacific  E.  E.,  61  Mo. 
24,  21  Am.  Eep.  307;  Iron  E.  Co.  v. 
Lawrence  Furnace  Co.,  29  Ohio  St. 
208. 

14  See  §4492,  infra. 

15  Minneapolis  v.  Minneapolis  St.  E. 
Co.,  215  U.  S.  417,  54  L.  Ed.  259. 

The  city  of  Los  Angeles  in  1868 
leased  its  waterworks  for  thirty  years 
and  granted  the  right  to  lay  pipes  in 
the  streets  and  to  sell  and  distribute 
the  water  to  the  inhabitants  and  to 
take  water  from^  the  Los  Angeles 
Eiver,  and  the  city  bound  itself  by 
the  contract  not  to  make  any  other 
lease,  sale,  grant  or  franchise  to  any 
other  person  or  corporation  for  the 
sale  or  delivery  of  water  to  the  in- 
habitants of  the  city  for  domestic 
purposes    during   the    continuance    of 


the  contract.  It  also  contracted  that 
the  city  would  not  reduce  the  water 
rates  lower  than  the  rates  that  were 
being  charged  at  the  time  the  con- 
tract was  entered  into.  It  was  held 
that  under  the  Constitution  and  stat- 
utes of  California,  as  the  same  had 
been  construed  by  the  Supreme  Court 
of  the  state  prior  to  the  date  the 
contract  was  entered  into  and  the 
franchise  was  granted,  the  legislature 
had  the  right  to  grant  a  special  fran- 
chise to  persons  and  corporations,  and 
that  the  legislature  had  by  act  of 
1870  (St.  1869-70,  p.  635)  ratified  and 
approved  the  contract  which  had  been 
previously  entered  into  by  the  city  of 
Los  Angeles,  and  that  this  became  a 
valid  and  binding  contract  upon  the 
city  for  the  full  period  of  thirty  years. 
Los  Angeles  v.  Los  Angeles  City  "Wa- 
ter Co.,  177  U.  S.  558,  44  L.  Ed.  886, 
aff'g  88  Fed.  720.  See  comment  of 
Mr.  Justice  White  on  Los  Angeles  case 
in  dissenting  opinion  in  Eogers  Park 
Water  Co.  v.  Fergus,  180  U.  S.  624, 
629,  45  L.  Ed.  702..  706. 
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cannot  be  bargained  away  by  contract  or  otherwise/®  although  it  is 
doubtful  if  there  is  any  late  well-considered  case  so  holding,  and  the 
authorities  to  the  contrary  are  so  numerous  that  such  other  decisions 
must  be  considered  as  not  representing  the  present  law  even  in  a  par- 
ticular jurisdiction. 

Of  course,  if  the  right  to  repeal  or  amend  the  charter  of  a  cor- 
poration is  reserved,  no  inviolable  contract  as  to  rates  can  be  created 
by  the  terms  of  the  charter.^''  ,  , 

Whether  constitutional  provisions  conferring  power  upon  the  legis- 
lature to  regulate  rates  become  a  part  of  rate  contracts  so  as  to  pre- 
clude the  state  or  a  municipality  from  making  a  rate  contract  which 
cannot  be  impaired,  is  noticed  hereafter.^* 

§^4490.  —  As  dependent  upon  power  of  mnnicipality  to  make  con- 
tract as  to  rates.  The  Icigislature,  when  not  prohibited  by  the  con- 
stitution, may  delegate  to  a  municipality  the  power  to  contract  as 
to  rates  for  a  reasonable  term  of  years  so  as  to  prevent  future  legis- 
lation within  such  time  changing  the  rates.^'    However,  a  municipal- 


is  Portland  Eailway,  Light  &  Pow- 
er Co.  V.  Railroad  Commissioii,  56 
Ore.  468,  109  Pac.  273,  105  Pae.  709;  • 
Laurel  Fork  &  S.  H.  E.  Co.  v.  West 
Virginia  Transp.  Co.,  25  W.  Va.  324, 
followed  in  West  Virginia  Transp.  Co. 
V.  Sweetzer,  25  W.  Va.  434.  See  also 
Dillon  V.  Erie  E.  Co.,  19  N.  Y.  Misc. 
116,  43  N.  Y.  Supp.  320. 

Whether  the  Wisconsin  court  in- 
tended to  so  decide  in  Buluth  St.  E. 
Co.  V.  Eailroad  Commission,  161  Wis. 
245,  253,  152  N.  W.  887,  is  not  clear 
although  it  seems  to  hold  that  a  valid 
rate  contract  made  with  a  municipal- 
ity may  be  disregarded  by  the  legisla- 
ture in  fixing  rates. 

17  Supra,  chapter  on  Amendment 
and  Eepealof  Charter. 

18  See  §4491,  infra. 

19  Detroit  United  E.  E.  v.  Michigan, 
242  V.  S.  238,  248,  61  L.  Ed.  268,  rev'g 
on  other  grounds  173  Mich.  314,  139 
N.  W.  56;  Home  Telephone  &  Tele- 
graph Co.  V.  Los  Angeles,  211  TJ.  S. 
265,  271,  53  L.  Ed.  176,  181;  Freeport 
Water  Co.  v.  Freeport  City,  180  TJ. 
S.  567,  45  L.  Ed.  679,  aff'g  186  111. 


179,  57  N.  E.  862  (followed  in  Dan- 
ville Water  Co.  v.  Danville  City,  180 
U.  S.  619,  45  L.  Ed.  096,  aff'g  186  111. 
326,  57  N.  E.  1129). 

Compare  §  4473,  supra. 

In  Detroit  v.  Detroit  Citizens'  St. 
E.  Co.,  184  U.  S.  368,  374,  46  L.  Ed. 
592,  the  legislature  of  Michigan  em- 
powered the  city  of  Detroit  to  con- 
tract for  the  construction  and  opera- 
tion of  a  street  railway  and  provided 
that  the  rates  of  toll  or  fare  should 
be  established  by  agreement  between 
the  railway  company  and  the  city. 
The  municipality  passed  ordinances 
whixjh  were  accepted  by  the  railway 
companj  whereby  it  granted  the  right 
to  use  the  streets  for  street  railways 
for  thirty  years  and  provided  that  the 
rate  of  faro  should  not  exceed  five 
cents  for  each  passenger.  The  Consti- 
tution of  Michigan  contained  a.  pro- 
vision that  all  laws  under  which 
municipal  corporations  were  formed 
might  be  amended,  altered  or  re- 
pealed. The  charter  of  the  city  gave 
it  general  power  to  control  and  regu- 
late the  use  of  its  streets.    The  ordi- 
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cannot  make  a  contract  as  to  rates  which  will  be  beyond  the 
wer  of  the  state  to  change  unless  the  power  to  make  such  a 
itract  has  been  clearly  delegated  to  the  municipality,  and  in  con- 
uing  statutes  or  provisions  of  municipal  charters  in  order  to  de- 
mine  whether  the  power  has  been  delegated,  the  courts  hold 
it  the  power  cannot  be  inferred  by  implication  and  that  strong 
i  positive  language  is  necessary  to  warrant  a  holding  that  such 
wer  has  been  delegated.^"    In  otber  words,  the  courts,  especially 


ce  contract  itself  reserved  to  the 
r  the  right  to  make  such  further 
is  or  regulations  as  should  from 
e  to  time  be,  deemed  necessary  to 
tect  the  interest,  safety,  welfare  or 
ommodation  of  the  public  in  rela- 
1  to  the  railways.  After  the  rail- 
i^s  were  constructed  the  city  passed 
inances  which  by  their  terms  re- 
ed the  fares  below  five  cents  for 
h  passenger.  The  Supreme  Court 
1  (1)  that  the  legislature  gave  to 

city  the  power  to  agree  upon  un- 
irable  rates  of  fare  for  thirty 
la;  (2)  that  the  city  had  so 
eed;  (3)  that  this  agreement  could 

be  lawfully  renounced  or  modi- 
l  by  the  city  without  the  cou- 
t  of  the  railway  company  either 
ler  the  constituti,onal  provision  for 

alteration  or  repeal  of  municipal 
.rters  or  under  the  power  to  regu- 
3  the  operation  of  the  railways  re- 
red  in  the  ordinance;  and  (4)  that 

stipulation  in  an  ordinance  con- 
ot  that  the  rate  of  fare  for  one 
Sanger  shall  not  be  more  th-au  five 
ts.^is  an  agreement  by  the  city 
t  it  will  not  reduce  the  rate  below 
1  cents  for  each  passenger  during 

term  of  the  contract:  and  the 
rt  enjoined  the  city  from  enforcing 

ordinances  reducing  the  fare   on 

ground    that    they   impaired    the 
igation  of  tie  contract. 
^he  legislature,  unless  prohibited  by 

constitution,  may  empower  a  city 
suspend  by  contract,  and  a  city 
y  suspend  in  that  way,  during  a 
sonable  term   of  years,   its   power 


to  change  or  regulate  the  rates  which 
an  individual  or  corporation  may  col- 
lect of  private  consumers.  Omaha 
Water  Co.  v.  Omaha,  147  Fed.  1,  6, 
12  L.  R.  A.  (N.  S.)  736,  8  Ann.  Cas. 
614. 

The  making  of  a  municipal  contract 
to  suspend  for  twenty -five  years  the 
power  of  the  city  to  regulate  the  rates 
which  a  water  company  shall  collect 
from  private  consumers,  in  considera- 
tion of  the  construction  and  operation 
of  waterworks,  is  not  an  unreasonable 
exercise  of  the  power  to  contract 
.therefor.  Omaha  Water  Co.  v.  Omaha, 
147  Fed.  1,  12  L.  E.  A.  (N.  S.)  736,  8 
Ann.  Cas,  614. 

20  United  States.  Puget  Sound 
Traction,  Light  &  Power  Co.  v.  Eeyn- 
■olds,  244  U.  S.  574,  579,  61  L.,  Ed. 
1325,  aff'g  223  Fed.  371,  decided  under 
law  of  Washington;  Home  Telephone 

6  Telegraph  Cow  v.  Los  Angeles,  211 
TJ.  S.  265,  53  L.  Ed.  176;  Portland 
Eailway,  Light  &  Power  Co.  v.  Port 
land,  201  Fed.  119,  aff'd  210  Fed.  667, 
670. 

Indiana.  Indianapolis  v.  Navin, 
151  Ind.  139,  '41  L.  E.  A.  337,  51  N.  e! 
80,  47  N.  E.  525. 

Kansas.  State  v.  Wyandotte  Coun 
ty  Gas  Co.,  88  Kan.  165,  127  Pae.  639, 
aff'd  231  U.  S.  622,  58  L*Ed.  404. 

New  York.  See  Milhau  v.  Sharp 
17  Barb.   435,  9   How.  Pr.   102,  aff'd 

7  Abb.  Prac.  220,  28  Barb.  228. 
Oklahoma.      Pioneer    Telephone    & 

Telegraph  Co.  v.  State,  33  Okla.  724, 
127  Pac.  1073. 
Oregon,     Woodburn  v.  Public  Serv- 
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the  federal  courts,  take  a  stand,  for  the  most  part,  which  in  effect 
precludes  a  municipality  from  making  a  binding  contract  as  to 
rates,  so  far  as  the  power  of  the  state  to  interfere  is  concerned,  unless 
that  power  is  expressly  conferred  upon  the  municipality,  since  they 
construe  provisions  which  to  most  minds  would  constitute  a  grant 
of  such  power  as  not  a  delegation  of  authority.  ' '  The  fixing  of  rates 
which  may  be  charged  by  public  service  corporations,"  said  Mr. 
Justice  Day  in  a  recent  decision  of  the  Supreme  Court  of  the  United 
States,  "is  a  legislatiye  function  of  the  State,  and  while  the  right 
to  make  contracts  which  shall  prevent  the  State  during  a  given 
period  from  exercising  this  important  power  has  been  recognized  and 
approved  by  judicial  decisions,  it  has  been  uniformly  held,  in  this 


ice  Commission,  83  Ore.  114,  IJ,  B.  A. 
1917  C  98,  Ann.  Gas.  1917  E  996,  161 
Pae.  391. 

Tennessee.  Knoxville  v.  Knoxville 
Water  Co.,  107  Tenn.  647,  61  L.  R.  A. 
888,  64  S.  W.  1075,  afl'd  189  V.  S. 
434,  47  L.  Ed.  887. 

WisconEin.  Duluth  St.  E.  Co.  v. 
Eailroad  Commission,  161  "Wis.  2^5, 
152  N.  W.  887. 

"It  is  equally  well  settled  that  a 
municipal  corporation  cannot  barter 
away  the  police  power  of  the  state  by 
unalterably 'fixing  rates  and  fares  dur- 
ing the  life  of  a  franchise  unless  spe- 
cifically and  expressly  authorized  so 
to  do  by  the  supreme  legislative  au- 
thority in  the  state."  Puget" Sound 
Traction,  Light  &  Power  Co.  v.  Reyn- 
olds, 223  >ed.  371,  375,  afE'd  244  U. 
S.  574,  61  L.  Ed.  1325. 

"Where,  by  franchise,  or  ordinance, 
public  service  rates  -within  a  munici- 
pality have  been  fixed  and  accepted 
as  between  a  public  service  corpora- 
tion and  the  public,  without  express 
delegation  of  power  in  such  particular 
by  the  legislature  to  the  municipality, 
a  change  of  the  rates  by  the  public 
service  commission  does  not  impair 
the  obligation  of  a  contract.  Benwood 
V.  Public  Service  Commission,  75  "W. 
Va.  127,  L.  E.  A.  1915  C  261,  83  S.  E. 
295. 

Eates   fixed  by   franchise   may   be 


changed  by  state  or  public  service 
commission  "unless  the  legislature  by 
its  own  act  specifically  parted  with 
the  power  to  regulate  and  conferred 
it  upon  the  municipal  corporation  in 
direct  terms. ' '  Marquis  v.  Polk  Coun- 
ty Tel.  Co.,  100  Neb.  140,  158  N.  W. 
927. 

A  municipality  has  no  power  to 
contract  away  its  right  to  regulate 
rates  of  public  utilities,  unless  power 
to  do  so  has  been  clearly  delegated  by 
the  legislature.  Portland  Railway, 
Light  &  Power  Co.  v.  PorUand,  201 
Fed.  119. 

Pranehise  to  telephone  company 
wherein  it  is  provided  that  the  com- 
pany "agrees  and  binds  itself  by  this 
ordinance  that  the  rates  charged  shall 
be  $1.50  per  month  for  residence 
phones  and  $2.50  per  month  for  busi- 
ness phones,"  where  accepted,  does 
not  prevent  telephone  company  from 
increasing  such  charges  by  permission 
of  the  railroad  commission  where  the 
municipality  was  not  specifically  au- 
thorized to  fix  telephone  charges. 
Dawson  v.  Dawson  Tel.  Co.,  137  Ga. 
62,  72  S.  E.  508. 

Municipal  authority  to  agree  with 
a  railroad  company  upon  the  "man- 
ner, terms  and  conditions"  upon 
which  the  streets  "may  be  used  or 
occupied,"  where  the  legislature  has 
not  delegated  to  the  municipality  the 
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court  that  the  renunciation  of  a  sovereign  right  of  this  character 
must  be  evidenced  by  terms  so  clear  and  unequivocal  as  to  permit 
of  no  doubt  as  to  their  proper  construction. ' '  *'  Or,  as  said  by 
Justice  Moody  in  the  Home  Telephone  Case,  the  authority  to  make 
the  contract  "must  clearly  and  unmistakably  appear,  and  all  doubts 
must  be  resolved  in  favor  of  the  continuance  of  the  power.  "22 

So  much  for  the  general  rules.  But  while  the  courts  agree  as 
to  them,  their  application  has  not  been  entirely  uniform.  In  con- 
nection with  this  question,  it  has  been  stated  by  the  Supreme  Court 
of  the  United  States  that  "it  is  obvious  that  no  case,  unless  it  is 
identical  in  its  facts,  can  serve  as  a  controlling  precedent  for  an- 
other, for  differences,  slight  in  themselves,  may,  through  their  rela- 
tion with  other  facts,  turn  the  balance  one  way  or  the  other. ' '  *^    For 


power  to  grant  a  right  of  way  in  the 
streets,  does  not  authorize  the  muniei- 
pality  to  fix  the  rates  to  be  charged 
by  a  belt  line  road  as  a  condition  to 
granting  a  right  of  way  over  the 
street.  T.  B.  Townsend  Brick  &  Con- 
tracting Co.  V.  Central  Trust  Co.  of. 
New  York,  187  Fed.  63,  66-70. 

In  Utah,  a  municipality,  in  granting 
.a  franchise,  cannot  fix  a  rate  for  the 
entire  term  of  the  franchise,  since  the 
power  to  do  so  has  not  been  dele- 
gated. Brummitt  v.  Ogden  Water- 
works Co.,  33  Utah  289,  301,  93  Pac. 
828,  where  it  is  said  on  page  302: 
"Municipalities  in  this  state,  there- 
fore, cannot  enter  into  binding  con- 
tracts with  regard  to  the  rates  for 
services  rendered  to  the  public. ' ' 

In  Wisconsin  it  is  held  by  an 
equally  divided  court  that  the  stat- 
utes in  that  state  do  not  empower  mu- 
nicipal authorities  to  make  any  eon- 
tract  with  a  street  railway  company 
fixing  rates  of  fare  so  that  they  can- 
not be  changed  by  the  legislature  or 
through  a  legislative  agency.  Mil- 
waukee Elec.  Eailway  &  Ldght  Co.  v. 
Eailroad  Commission  of  Wisconsin, 
153  Wis.  592,  L.  E.  A.  1915  F  744,  Ann. 
Gas.  1915  A  911,  142  N.  W.  491. 

21  Milwaukee  Elec.  Railway  &  Light 
Co.  V.  Railroad  Commission  ^f  Wis- 
consin, 238  U;  S.  174,  180,  59  L.  Ed. 


1254,  aff'g  153  Wis.  5»2,  L.  E.  A.  1915 
F  744,  Ann.  Cas.  1915  A  911,  142  N. 
W.  491. 

28  A  municipality,  unless  expressly 
authorized,  cannot  contract  with  a 
public  utility  corporation,  such  as  a 
telephone  company,  not  to  lower  tlfe 
rates  during  the  existemee  of  the  fran- 
chise. Home  Telephone  &  Telegraph 
Co.  V.  Los  Angeles,  211  U.  S.  265,  53 
L.  Ed.  176. 

While  the  state  may  authorize  a  mu- 
nicipal corporation  to  establish  by  an 
inviolable  contract  the  rates  to  be 
charged  by  a  public  service  corpora- 
tion for  a  definite  term,  not  grossly 
unreasonable  in  point  of  tirne,  and  the 
effect  of  such  a  contra.ct  is  to  suspend 
during  the  life  of  the  contract  the 
governmental  power  of  fixing  and  reg- 
ulating the  rates,  yet,  for  the  reason 
that  such  a  contract  has  the  effect  of 
extinguishing  pro  tanto  an  undoubted 
power  of  government, ,  both  its  exist- 
ence and  the  authority  to  make  it 
must  clearly  and  unmistakably  appear, 
and  all  doubts  must  be  resolved  in 
favor  of  the  continuance  of  the  power. 
Home  Telephone  &  Telegraph  Co.  v. 
Los  Angeles,  211  U.  S.  265,  53  L.  Ed. 
176;  State  v.  Superior  Court  for  King 
County,  67  Wash.  37,  L.  E.  A.  1915  C 
287,  Ann.  Cas.  1913  D  78,  120  Pac.  861. 

23  Home  Telephone  &  Telegraph  Co. 
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example,  in  the  case  in  which  such  language  was  used,  that  court 
held  that  charter  authority  granted  to  the  common  council  of  the 
city  of  Los  Angeles  "to  regulate  telephone  service  and  the  use  of 
telephones  within  the  city,  *  *  *  and  to  fix  and  determine  the 
charges  for  telephones  and  telephone  service  and  connections"  con- 
ferred no  authority  to  enter  into  a  contract  to  fix  the  rates  for  a 
period  of  time  so  that  they  could  not  be  changed;  and  the  court 
said:  "This  is  an  aniple  authority  to  exercise  the  governmental 
power  of  regulating  charges,  but  it  is  no  authority  to  enter  into  a 
contract  to  abandon  the  governmental  power  itself.  "2*  So  it  was 
held,  by  the  same  court  that  statutes  authorizing  municipalities  to 
"contract  for  a  supply  of  water  for  public  use  for  a  period  not  ex- 
ceeding thirty  years,"  and  to  authorize  private  persons  to  construct 
waterworks  "and  maintain  the  same  at  such  rates  as  may  be  fixed 
by  ordinance,  and  for  a  period  not  exceeding  thirty  years,"  did 
not  confer  authority  upon  the  municipality  to  contract  so  as  to  ex- 
empt the  water  company  from  the  exercise  of  the  governmental  power 
to  regulate  rates.^^  So,  in  "Wisconsin,  it  is  held,  and  the  decision 
was  affirmed  by  the  Supreme:  Court  of  the  United  States,  that  power 
conferred  upon  a  municipality  to  grant  permission  to  construct  .and 
operate  railways  in  its  streets  "upon  such  terms  as  the  proper  au- 
thorities shall  determine"  does  not  authorize  the  municipality  to 
make  a  binding  contract  as  to  rates  of  fare  so  as  to  prevent  inter- 
ference by  the  state  through  the  legislature  or  a  public  service  com- 
mission without  impairing  the  obligation  of  a  contract.^^  On  the 
other  hand,  in  a  much  cited  decision  of  the  Federal  Supreme  Court, 

V.  Los,  Angeles,  211  TJ.  S.  265,  274,  53  qualify  the  words  "at  such  rates  as 

L.  Ed,  176.  may  be  fixed  by  ordinance"  and  hence 

24  Home  Telephone  &  Telegraph  Co.  that  the  rates  could  not  be  fixed  for 

V.  Los  Angeles,  211  TJ.  S.  265,  53  L.  the   term   of  thirty   years.     Freeport 

Ed.  176.  .  Water  Co.  v.  Freeport  City,  180  U.  S. 

25Freeport  Water   Co.   v.  Freeport)  587,  45  L.  Ed.  679,  aff'g  186  Dl.  179, 

.City,  180  U.  S.  587,  45  L.  Ed.  679.  57   N.   E.   862    (fallowed  in  Danville 

In  Illinois,  a  statute  authorized  mu-  Water  Co.  v.  Danville  City,  180  IT.  S. 
nieipalities  to  grant  the  right  to  con-  619,  45  L.  Ed.  696,  afE'g  186  111.  326, 
-struct  waterworks  and  maintain  them  57  N.  E.  1129). 
"at  such  rates  as  may  be  fixed  by  or-  26  Milwaukee  Elee.  Railway  &  Light 
dinance  and  for  a  period  not  exceed-  Co.  v.  Railroad  Commission  of  Wis- 
ing thirty  years,"  and  it  was  held  consin,  153  Wis.  592,  L.  R.  A.  1915  F 
that  under  the  rule  requiring  a  strict  744,  Ann.  Cas.  1915  A  911,  142  N.  W. 
construction  of  such  grants,  the  clause  491,  aff 'd  238  IT.  S.  174,  59  L.  Ed.  1254. 
"for  a  period  not  exceeding  thirty  But  see  dissenting  opinion  of  Justice 
years ' '  was  intended  to  fix  the  maxi-  Marshall  in  the  state  court, 
mum  term   of   the   grant  but  not  to 
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ib  is  held,  per  Mr.  Justice  Day,  that  "under  a  broad  grant  of  power, 
conferring,  without  restriction  or  limitation,"  upon  a  city,  "the  right 
to  make  a  contract  for  a  supply  of  water,  it  was  within  the  right  of 
the  city  council,  in  the  exercise  of  this  power,  to  make  a  binding 
contract,  fixing  a  maximum  rate  at  which  water  should  be  supplied 
to  the  inhabitants  of  the  city  for  a  limited  term  of  years;  and,  in 
the  absence  of  a  showing  of  unreasonableness  so  gross  *  *  *  as 
strongly  to  suggest  fraud  or  corruption,  this  action  of  the  council 
is  binding,  and  for  the  time  limited  puts  the  right  beyond  legisla- 
tive or  municipal  alteration  to  the  prejudice  of  the  other  contract- 
ing party. ' '  ^"^  Likewise,  where  it  was  provided  by  statute  that  a  street 
railroad  should  not  be  constructed  until  the  council  "by  ordinance 
shall  have  granted  permission  and  prescribed  the  terms  and  condi- 
tions," it  was  held  that  the  city  might  enter  into  a  contract  prescribing 
the  rates  of  f  are.^*  And  there  are  similar  holdings  in  some  of  the  state 
courts. ,  Thus,  in  Alabama,  it  is  held  that  authority  conferred  upon 
a  city  to  contract  for  a  supply  of  water  includes  authority  to  fix 
the  rates  therefor  so  as  to  be  not  subject  to  change,^*  and  a  provision 
in  the  same  section  of  the  charter  conferring  power  to  regulate  rates 
by  such  by-laws,  resolutions  and  ordinances  as  may  be  necessary, 
was  held  not  tO'  preclude  a  binding  contract  beyond  the  power  of 
subsequent  impairment.^*  So  in  New  Jersey,  a  statute  authorizing 
municipalities  to  grant ,  a  street  franchise  to  street  railroad  com- 
panies under  such  "lawful  restrictions"  as  they  deem  the  interests 
of  the  public  may  require,  is  held  to  authorize  a  binding  contract  as 
to  rates  as  a  part  of  the  franehise.^^ 

27  Vieksburg   v.    Vicksburg   Water-  nicipality  to  agree  with  the  contractor 

works  Co.,  206  XT.  S.  496,  51  L.  Ed.  upon  the  rates  which  he  may  collect 

1155.    To  same  effect,  see  Wichita  Wa-  of  private  consumers  during  a  reason- 

ter  Co.  V.  Wichita,  234  Fed.  415,  422,  able  term  of  years.    Omaha  Water  Co. 

construing  Kansas  statute  and  follow-  v.  Omaha,  147  Ped.  1,  13,  12  L.  E.  A. 

ing    Kansas    decisions    as    to    effect  (N.  S.)  736,  8  Ann.  Cas.  614. 

thereof.  28  Cleveland   v.    Cleveland   City   E. 

Under  power  "to  provide  for  sup-  Co.,  194  U.  S.  517,  48  L.  Ed.  1102. 

plying  (the  city  with  water, ' '  a  city  29  Bessemer  v.  Bessemer  City  Water 

may  contract  with  a  water  company  Works,  152  Ala.  391,  44  So.  663. 

in  respect  to  rates  to  be  charged  con-  30  Bessemer  v.  Bessemer  City  Water' 

Burners.    Los  Angeles  City  Water  Co.  Works,  152  Ala.  391,  410,  44  So.  663. 

v.  Los  Angeles,  88  Fed.  720.  31  "That  regulations  as  to  the  rate 

Power  granted  to  a  city  to  contract  of   fare   are   properly   classed   among 

for  the  construction  and  operation  of  such  'restrictions'  seems  quite  plain." 

waterworks  ' '  on  such  terms  and  under  Atlantic  Coast  Elec.  E.  Co.  v.  Board 

such   regulations    as    may   be    agreed  of  Public  Utility  Com'rs,  89  N".  J.  L. 

on"  constitutes  authority  to  -the  mu-  407,  99  Atl.  395. 
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However,  subsequent  ratification  by  the  legislature  of  an  ordi- 
nance fixing  rates  is  equivalent  to  a  previous  grant  of  authority  to| 
the  municipality.^^ 

How  f-ar  the  power  to  regulate  rates  i§  reserved  by  the  constitu- 
tion, a  statute,  or  the  ordinance  granting  a  franchise,  so  as  to  pre- 
clude a  binding  contract  as  to  rates,  is  noted  kereafter.^* 

§4491.  — Effect  of  reservation  of  right  to  regulate  rates.    The 

constitution  of  the  state,  a  general  statute,  the  statute  creating  the 
municipality,  the  statute  under  which  the  corporation  was  created, 
or  the  ordinance  granting  the  franchise,  sometimes  reserves  the  power 
to  regulate  rates.  There  is  no  impainnent  of  contract,  without  re- 
gard to  the  existence  of  any  contract  as  to  rates  made  by  the  state 
or  a  municipality,  where  the  power  to  regulate  rates  has  been  re- 
served "  by  the  state  constitutio^i,  or  a  statute,  in  force  when  the 
contract  was  made.'*  In  such,  a  ease,  the  state  or  municipality  has 
no  power  to  make  a  binding  contract  as  to  rates  which  cannot  be 
impaired  by  subsequent  regulation  of  the  rates ;  and  this  is  so  whether 
the  reservation  of  power,  in  existence  at  the  time  of  the  alleged  eon- 
tract  as  to  rates  is  entered  into,  is  contained  in  the  constitution,^* 


38  Minneapolis  v.  Minneapolis  St.  K. 
Co.,  215  U.  S.  417,  54  L.  Ed.  259. 

33  See  infra,  next  section. 

34  Louisville  &  N.  E.  Co.  v.  Garrett, 
231  TJ.  S.  298,  58  L.  Ed.  229,  affi'g  186 
Fed.  176;  Danville  v.  Danville  "Water 
Co.,  178  111.  2S9,  69  Am.  St.  Eep.  304, 
53  N.  E.  118;  Knoxville  Water  Co.  v. 
Knoxville,  107  Tenn.  647,  61  L.  B.  A. 
88«,  64  S.  W.  1075,  aff'd  189  V.  S.  434, 
47  L.  Ed.  887. 

36  In  Florida,  a  constitutional  pro- 
vision empowering  .the  legislature  to 
correct  abuses  and  prevent  unjust  dis- 
crimination and  .excessive  charges  was 
■held  to  be  self-executing  to  the  ex- 
tent that  contracts  made  thereafter 
were  subjeict  to  the  possibility  of  the 
exercise  of  such  power;  and  it  was 
held  that  a  contract  between  a  water 
company  and  the  city  of  Tampa  fixing 
the  rates  for  water  for  thirty  years  as 
a  part  oi  the  franchise  was  subject  tO' 
change,  under  such  constitutional  pro- 
vision, by  lowering  the  rates,  aa 
against  the  objection  that  thereby  the 


contract  was  impaired.  Tampa  v. 
Tampa  Waterworks  Co.,  45  Pla.  600, 
34  So.  631.  This  decision  was  affirmed 
by  the  Supreme  'Court  of  the  United 
States  in  Taanpa  Waterworks  Co.  v. 
Tampa,  199  U.  S.  241,  50  L.  Ed.  170, 
which  held  that  it  could  not  be  said 
"that  the  Supreme  Court  of  Florida 
was  wrong"  in  so  deciding,  but  a 
strong  dissenting  opinion  was  filed  by 
Justice  Brown  in  which  Justice  Peck- 
ham  concurred.  In  the  opinion  of  the 
court  rendered  by  Justice  Holmes,  in ' 
answering  the  contention  "that  the 
clause  is  merely  declaratory  of  pow- 
ers which  the  legislature  would  have 
had  without  it,  and  which  with  or 
without  it  the  legislature  could  cut 
down  by  contract,"  it  was  said  that 
"the  argument  is  not  without  force, 
but  it  did  not  prevail  in  this  case 
and  we  are  not  prepared  to  overrule 
the  Florida  courts  in  their  interpreta- 
tion, of  their  own  laws.  It  is  entirely 
po,8sible   to    read  the   words  as   eon- 
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or  in  a  general  statute,^®  or  in  the  statute  creating  the  municipality,''' 
or  in  the  statute  under  which  the  corporation  was  created,'*  or  in 


ferring  a  power  which  by  their  very 
form  they  were  ineant  to  make  in- 
alienable. ' ' 

In  Idaho,  the  Constitution  provides 
that  the  legislature  ' '  shall  provide  by 
law  the  manner  in  which  reasonable 
maximum  raters  may  be  established  for 
the  use  of  water  sold,  rented  or  dis- 
tributed for  any  useful  or  beneficial 
purpose,"  and  it  is  held  thereunder 
that  a  municipality  within  the  state 
cannot  bind  itself  by  contract  or  oth- 
erwise to  pay  fixed  rates  for  water 
for  any  longer  period  of  time  than 
that  intervening  between  the  passage 
of  the  ordinance  or  the  making  of  the 
contract  and  the  subsequent  fixing  of 
rates  pursuant  to  the  enactment  of  a 
statute  prescribing  the  manner  and 
method  in  which  reasonable  maximum 
rates  might  be  established;  although 
the  ordinance  or  contract  would  be 
binding  until  the  legislature  enacts  a 
statute  prescribing  the  manner  of  fix- 
ing such  rates  and  the  rates  are  es- 
tablished in  conformity  therewith. 
Pocatello  V.  Murray,  21  Idaho  180,  120 
Pao.  812,  aff'd  236  U.  S.  318,  57  L. 
Ed.  239,  the  federal  court  saying  that 
"we  are  not  prepared  to  overrule  the 
construction  of  the  legislative  power 
'  as  continuing  and  irrevocable,  adopted 
by  the  Supreme  Court  of  the  State." 
In  Texas,  the  constitutional  provi- 
sion of  1876  subjected  to  the  control 
of  the  legislature  all  privileges  and 
franchises  granted  by  it  or  created 
und-er  its  authority,  and  it  is  held 
thereunder  that  a  statute  requiring 
half -fare  tickets  to  be  issued  to  school 
children  does  not  impair  the  obliga- 
tion of  any  contract  between  the  com- 
pany and  the  municipality  fixing  the 
rates  which  the  company  may  charge. 
San  Antonio  Traction  Co.  v.  Altgelt, 
200  U.  S.  304,  50  L.  Ed.  491,  aff'g 
(Tex.  Civ,  App.),  81  S.  W.  106. 


In  Washington,  the  Constitution  au- 
thorizing the  incorporation  of  cities 
makes  freeholder's  charters  subject  to 
the  control  of  "general  laws,"  and  it 
is  held  that  the  Public  Utilities  Act 
of  1911  is  such  a  general  law  so  that 
a  city  ordinance  granting  a  franchise 
is  not  binding  on  the  siate  as  a  con- 
tract which  cannflt  be  impaired,  where 
the  power  to  fix  rates  for  public  serv- 
ice corporations  is  reserved  by  the 
people  of  the  state  and  there  has  been 
no  express  grant  or  waiver  of  the 
constitutional  right.  State  v.  Supe- 
rior Court  for  King  County,  67  Wash. 
37,  L.  E.  A.  1915  C  287,  Ann.  Cas. 
1913  D  78,  120  Pae.  861. 

36  Cedar  Eapids  Gaslight  Co.  v. 
Cedar  Eapids,  223  U.  S.  655,  667,  56  L. 
Ed.  594. 

An  ordinance  regulating  rates  of  a 
public  service  oompany-cannot  be  said 
to  impair  the  obligation  of  the  con- 
tract with  the  company,  where,  the 
ordinance  granting  the  franchise  to 
use  the  streets  'was  passed  after  the 
enactment  of  a  statute  authorizing 
municipalities  upon  complaint  filed  to 
examine  rates  and  determine  whether 
they  are  reasonable  and  fix  such  prices 
to  be  paid  as  they  may  deem  to  be  a 
reasonable  charge,  since  such  statute 
will  be  read  into  every  contract  to 
which  it  relates,  made  since  its  enact- 
ment. Arkadelphia  Elee.  Light  Co.  v. ' 
Arkadelphia,  9©  Ark.  178,  137  8.  W. 
1093. 

37  See  cases  cited  infra  this  section. 

38  Knoxville  Water  Co.  v.  Knoxville, 
1S9  U.  S.  434,  437,  47  L.  Ed.  887. 

In  Knoxville  Water  Co.  v.  Knox- 
ville, 189  U.  S.  434,  436,  47  L.  Ed.  887, 
afe'g  107  Tenn.  647,  6i  L.  E.  A.  888,  64 
S.  W.  1075,  a  water  company  was  in- 
corporated with  power  to  contract 
with  the  city  and  its  inhabitants  to 
supply   water  and   to   "charge  such 
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the  ordinance  granting  tlie  street  franchise.  Eor  instance,  if  the 
power  to  "regulate"  rates  is  expressly  conferred  upon  a  city  by 
statute,  then  the  city  cannot  by  contract  divest  itself  of  the  power 
conferred  upon  it  by  the  legislature.^*  So  if  a  statute  confers  the 
right  upon,  municipalities  "to  prescribe  and  fix  maximum  rates  and 
charges,"  but  another  section  provides  that  they  shall  "at  all  times 
during  the  existence"  of  the  franchise  grant  "have  the  right  by  or- 
dinance to  fix  a  reasonable  schedule  of  maximum  rates  to  be  charged, ' ' 
then  there  is  no  power  to  make  a  contract  as  to  rates  which  will 
preclude  the  state  or  municipality  from  thereafter  changing  the 
rate.*"  And  statutes  sometimes  are  so  broad  in  permitting  franchises 
to  be  regulated  that  it  is  held  that  any  provision  in  the  fran- 
chise in  regard  to  rates  is  subject  to  change  thereafter  without  im- 
pairing the  obligation  of  any  contract."    So  a  statute  requiring  the 


prices  for  the  same  as  may  be  agreed 
upon  between  said  company  and  said 
parties."  The  incorporation  was  un- 
der a  general  act  which  provided  that 
'fthis  act  is  in  no  way  to  interfere 
with  or  impair  the  police  or  general 
powers  of  the  corporate  authorities  of 
such  eity,  town  or  village,  and  such 
corporate  authorities  shall  have  power 
by  ordinance  to  regulate  the  price  of 
water  supplied  by  such  company." 
The  water  company  made  a  contract 
with  the  city  which  consisted  of  three 
distinct  parts,  first,  the  promises  of 
the  water  company,  second,  those  of 
the  eity,  and  third,  their  mutual  un- 
dertakings: In  the  first  part  the  com- 
pany undertook  to  "supply  private 
consumers  with  water  at  a  rate  not 
to  exceed  five  cents  for  100  gallons." 
TJie  court  held  ^that  these  were  in 
form  the  words  of  the  water  company, 
that  they  were  subject  to  the  ex- 
press reservation  by  its  act  of  incor- 
poration of  the  power  of  the  city  to 
regulate  the  price  of  water  furnished 
by  the  company  and  that  they  did  not 
constitute  an  agreement  with  the 
city  that  it  would  not  reduce  the 
rate  below  that  specified  in  the 
comtract. 

39  Ft.  Smith  Light  &  Traction  Co. 
V.   rt.    Smith,    202   Fed.    581,    citing 


Cedar  Eapids  Gaslight  Co.  v.  Cedar 
Eapids,  223  U.  S.  655,  56  L.  Ed.  594, 
where,  however,  the  statute  expressly 
provided  that  the  power  was  not  to  be 
abridged  by  ordinance,  resolution  or 
contract. 

40  Wyandotte  County  Gas-  Co.  v. 
Kansas,  231  U.  S.  622,  58  L.  Ed.  404, 
■aff'g  88  Kan.  165,  127  Pac.  639. 

' '  Conceding  that  there  are  forms  of 
expression  used  in  the  statute  which 
taken  isolately  might  be  considered  as 
having  conferred  the  power  to  fix  a 
contract  rate,  such  concession  is  not 
decisive,  since  we  must  consider  the 
statute  as  a  whole.  And  when  we  do 
so,  to  divorce  the  expressions  referred 
to,  from  the  context  would  be,  not  to 
interpret  and  apply,  but  to  distort  the 
statute*  Especially  is  this  conclusion 
necessary  when  the  broad  scope  of  the 
provisos  which  we  have  quoted  is 
taken  into  view,  since  they  in  effect 
forbid  the  making  of  contract  rates  as 
to  both  water  and  gas  by  commanding 
that  the  governmental  power  to  see 
to  it  that  only  reasonable  rates  are 
exacted  shall  be  perpetually  preserved 
and  exerted."  Wyandotte  County 
Gas  Co.  V.  Kansas,  231- X7.  S.  622,  629, 
68  L.  Ed.  404,  aff'g  88  Kan.  165,  127 
Pac.  639. 

41  Iowa    Eailway    &    light    Co.   v. 
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city  council  to  fix  reasonable  rates  to  be  charged  by  public  service 
corporations  for  services  must  be  read  into  every  contract  made  by 
the  city  after  its  enactment,  and  an  ordinance  fixing  rates  does  not 
impair  the  obligation  of  any  contract  made  by  the  city  after  the 
passage  of  the  statute.**  Likewise,  where  the  act  under  which  a 
water  company  was  incorporated  provided  that  the  ihunicipality 
should  have  "power  by  ordinance  to  regulate  the  price  of  water 
supplied  by  such  company,"  it  was  held  that  such  provision  should 
be  read  into  any  contract  made  by  a  municipality  as  to  water  rates^ 
so  as  to  authorize  it  to  reduce  the  rates  fixed  by  the  street  franchise 
without  impairing  the  obligation  of  any  contract.*'  Of  course,  if 
the  charter  of  the  municipality  provides  that  "at  all  times  the  power 
and  right  reasonably  to  regulate  in  the  public  interest  the  exercise 
of  the  franchise  or  right  so  granted  shall  remain  and  be  vested  in 
the  council  and  said  right  or  power  cannot  be  divested  or  granted," 
the  municipality  cannot  irrevocably  bind  itself  by  an  agreement  as 
to  rafes.**  So  a  municipality  may  fix  rates  at  the  end  of  a  certain 
number  of  years  where  the  grant  of  the  franchise  reserves  the  right 
to  fix  the  rate  after  the  lapse  of  a  certain  number  of  years.** 

On  the  other  hand,  mere  general  provisions  in  the  ordinance 
contract  reserving  the  right  to  make  reasonable  rules  does  not  consti- 
tute a  reservation  of  the  right  to  change  the  rates  fixed  by  the  con- 
tract.** And  the  fact  that  a  franchise  granted  a  street  railway 
company  reserves  the  right  of  future  control  as  to  "construction, 

Jones  Auto   Co.,  —  Iowa  — ,  164  N.  chiae  to  a  street  car  company  required 

W.  780.  two  lines  to  be  maintained  so  as  to 

42  Et.  Smith  Light  &  Traction  Co.  cross  each  other  at  right  angles,  and 

v;  Ft.  Smith,   202  Fed.   581,  constru-  -  the  giving  of  transfers.    It  also  stipu- 

ing   Arkansas    statutes;    Arkadelphia  lated   that   the   rates   of  fare,   which 

Elec.    liight    Co.    v.    Arkadelphia,    90  were  fixed,  should  not  be  reduced.    It 

Ark,  178,  137  S.  W.  1093;  Lackey  v.  was  held  that  a  provision  in  the  ordi- 

Fayetteville  Water  Co.,  80  Ark.  108,  nance   reserving  to   the   municipality 

96  S.  W.  622.  the    right    to   make    reasonable    rules 

43Knoxville     v.     Knoxville     Water  "as  may  from  time  to  time  be  deemed 

Co.,  107  Tenn.  647,  61  L.  E.  A.  888,  64  necessary    to    protect    the    interests, 

S.  W.  1075,  aff'd  189  TJ.  S.  434,  47  L.  safety,  welfare  or  accommodation,  and 

Ed.  887.  running  of  ears  for  the  public  in  re- 

M Portland  Railway,  Light  &  Power  lation  to  said  railways"  did  not  au- 

Co.  V.  Portland,  201  Fed.  119.  thorize  the  municipality  to  compel  an 

45Logansport  &  W.  V.  Gras  Co.  v.  additional  route  to  be  established  so 
Peru,  89  Fed.  185,  holding  that  in  such  as  to  affect  the  right  to  collect  a  sec- 
ease,  in  fixing  the  price,  the  munici-  ond  fare  in  some  instances.  People  v. 
pality  may  consider  the  earnings  of  Detroit  United  Ey.,  156  Mich.  659, 
the  company  in  the  past.  121  N.  W.  821. 

46  An    ordinance    granting    a    fran- 
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maintenance  and  operation"  of  the  lines  of  the  company  does  not 
authorize  the  municipality  to  change  the  rates  of  fare  fixed  in  the 
franchise.*'' 

§  4492.  -»  Charter  itself  as  contract  precluding'  subsequent  regu- 
lation of  rates.  The  charter  itself  may  constitute  a  contract  within 
the  rule  forbidding  impairment  of  contracts,  so  that  where  the  char- 
ter itself  fixes  the  rate,  or  vests  in  the  corporation  the  right  to  fix 
such  rates  as  it  chooses,  the  state  cannot  thereafter  regulate  the  rates, 
unless  power  has  been  reserved  to  amend  or  repeal  the  charter.** 
The  power  of  a  state  legislature  or  of  a  commission  or  of  a  munici- 
psdity  to  regulate  rates  may  be  precluded,  as  to  a  particular  com- 
pany, by  provisions  in  its  charter.*'  But  to  effect  this  result  the 
exemption  must  appear  by  such  clear  and  unmistakable  language  that 
it  cannot  reasonably  be  construed  consistently  with  the  reservation 
of  the  power  by  the  state.®*  Where  it  is  claimed  that  the  charter 
of  the  company  itself  fixes  the  charges,  or  authorizes  the  company 
to  fix  its  charges,  so  that  any^  change  by  the  state  constitutes  an  im- 
pairment of  contract,  the  governing  rule  is  the  same  as  in  ease  where 
the  alleged  contract  as  to  charges  is  made  by  a  municipality,  and  was 
clearly  stated  in  1885  by  the  Supreme  Court  of  the  United  States. 
as  follows :  "This  power  of  legislation  is  a  power  of  government,  con- 
tinuing in  its  nature,  and  if  it  can  be  bargained  away  at  all  it  can 
only  be  by  words  of  positive  grant,  or  something  which  is  in  law 
equivalent.  If  there  is  reasonable  doubt,  it  must  be  resolved  in  favor 
of  the  existence  of  the  powerl  In  the  words  of  Chief  Justice  Mar- 
shall in  Providence  Bank  v.  Billings,  4  Pet.  514,  561  'its  abandon- 
ment ought  not  to  be  presumed  in  a  case  in  which  the  deliberate 
purpose  of  the  State  to  abandon  it  does  not  appear.'  "^^  For  in- 
stance, a  general  power,  given  to  a  corporation  by  its  charter  to  fix 
or  establish  rates  does  not  preclude  the  legislature  from  regulating 
the  rates.®^     So  where  the  charter  of  a  railroad  company  provided 

it  Minneapolis  v.  Minneapolis  St.  E.  50  Georgia  Eailroad  &  Banking  Co. 

Oo.,  215  TJ.  S.  417,  54  L.  Ed.  259,  aff 'g  v.  Smith,  128  XJ.  S;  174,  32  L.  Ed.  377; 

155  Fed.  989.  Winchester  &  L.  Turnpike  Boad  Co. 

48  See,   generally,    supra,    Chap.   57.  v.  Croxton,  98  Ky.  739,  33  L.  R.  A. 

49 Dow  V.  Beidelman,  125  XJ.  S.  680,  177,  34  S.  W.  518;  Com.  v.  Covington 

31  L.  Ed.  841;  Buggies  v.  Illinois,  108  &  C.  Bridge  Co.,  14  Ky.  L.  Eep.  836, 

TJ.  S.  526,  27  L.  Ed.  812;   Middlesex  21  S.  W.  1042. 

Turnpike    Co.   v.   Freeman,    14   Conn.  61  Stone   v.  Farmers  Loan  &  Trust 

85;  Stone  v.  Yazoo  &  M.  V.  E.  Co.,  Co.,  116  U.  S.  307,  325,  29  L.  Ed.  636. 
62  Miss.  607,  52  Am.  Eep.  193;   Iron  62Southerii   Pac.    Co.    v.    Campbell, 

E.   Co.  V.  Lawrence  Furnace  Co.,  29  230  U.   S.   537,  551,  57  L.  Ed.  1610, 

Ohio  St.  208.  aff'g  189  Fed.  182;  Minneapolis  East- 
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that  "the  charge  of  transportation  shall  not  exceed"  a  certain  sum 
for  freight  nor  "five  cents  per  mile  for  every  passenger,"  the  Su- 
preme Court  of  the  United  States  held  that  there  was  no  binding 
contract  precluding  a  subsequent  reduction  of  such  rates  by  the 
state.^  A  fortiori,  charter  power  conferred  upon  a  bridge  company 
to  "take  reasonable  tolls"  does  not  include  authority  to  fix  tolls  not 
subject  to  reduction  by  the  state.^*  Furthermore,  if  the  constitu- 
tion of  the  state  reserves  the  right  to  repeal  or  amend  charters,  the 
rates  fixed  by  the  charter  or  pursuant  to  authority  granted  by  the 
charter,  may  be  changed  by  the  state  or  by  a  municipality  in  a 
proper  case.^^  Moreover,  since  the  federal  prohibition  against  im- 
pairment of  contracts  refers  to  the  states  and  not  the  United  States, 
there  is  no  impairment  of  charter  rates  by  an  act  of  Congress  regu- 
lating street  railroads  in  the  Oistrict  of  Columbia.*® 

§  4493.  —  Frajichise  as  constituting'  an  actual  contract  as  to  rates. 

Except  in  Indiana  where  it  is  held  that  where  a  city  grants  a  fran- 
chise which  makes  no  provision  as  to  rates,  a  subsequent  regulation 
of  rates  by  the  city  is  forbidden  upon  the  theory  that  the  contract 
created  by  the  franchise  would  thereby  be  impaired,®''  it  is  uni- 
versally held  that  a  contract  relating  to  rates  will  not  be  construed 
as  fixing  the  rates,  so  as  to  be  not  subject  to  change  without  impair- 
ing the  obligation  of  a  contract,  unless  the  language  is  clear  and 
unmistakable,  and  where  the  meaning  of  a  grant  or  contract  in  re- 
gard lihereto  is  ambiguous  or  doubtful,  it  will  be  construed  favorably 
to  the  rights  of  the  public  to  change  the  rates.®*    As  said  in  regard 

ern  E.  Co.  v.  Minnesota,  134  IT.  S.  467,  inissioner's  Court  of  Tallapoosa  Coun- 

33  L.  Ed.  985;  Illinois  Cent.  K.  Co.  v.  ty,  158  Ala.  263,  48  So.  354. 

People,  95   111.    313,   aff  'd   108    U.    8.  66  Supra,    chapter    on    Amendment 

541,  27  L.  Ed.  818;  Buggies  v.  People,  and  Eepeal  of  Charter. 

91  111.  256,  aff'd  108  U.  S.  526,  27  L.  56  District   of   Columbia   v.    Capital 

Ed.  812;  State  v.  Southern  Pac.  E.  Co.,  Traction  Co.,  41  App.  Cas.  (D.  C.)  115. 

23   Ore.  424,   31   Pac.   960.     See   also  erEushville    v.    Eushville    Natural 

Chicago,  B.  &  Q.  E.  Co.  v.  Jones,  149  Gas  Co.,  164  Ind.  162,  166,  3  Ann.  Cas. 

111.  361,  3191-394,  24  L.  E.  A.  141,  41  86,   73   N.   E.   87;   Lewisville   Natural 

Am.  St.  Eep.  278,  37  N.  E.  247,  writ  of  Gas  Co.  v.  State,  135  Ind.  49,  21  L.  E. 

error     dismissed     166    U.     S.     (mem.  A.  734,  34  N.  E.  702,  overruling  Eush- 

dec),   41   L.   Ed.    1184.     Contra,   see  ville    v.    Eushville   Natural    Gas    Co., 

State  v.  Laclede  Gaslight  Co.,  102  Mo.  132  Ind.  575,  15  L.  E.  A.  321,  28  N.  E. 

472,  22  Am.  St.  Eep.  789,  15  S.  W.  383,  853.     To  same  effect,  see  Agua  Pura 

14  S.  W.  974.  Co.  of  Las  Vegas  v.  Mayor,  etc.,  of 

63  Georgia  Eailroad  &  Banking  Co.  City  of  Las  Vegas,  10  N.  M.  6,  50  L, 

V.  Smith,  128  U.  S.  174,  32  L.  Ed.  377.  E.  A.  224,  60  Pac.  208. 

64Tallassee  Falls  Mfg.  Co.  v.  Com-  68  Cedar    Eapids    Gaslight    Co.    v. 
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to  a  claimed  exemption  from  rate  regulation  in  a  charter,  and  this 
rule  is  applicable  here,  "the  exemption  must  appear  by  such  clear 
and  unmistakable  language  that  it  cannot  be  reasonably  construed^ 
consistently  with  the  reservation  of  the  power  by  the  State.  "^^ 
Whether  an  ordinance  actually  does  fix  an  absolute  rate  not  subject 
to  change  is  a  difficult  question  to  answer.^"  "The  intention  of  the 
jpafties, "\ said  Justice  Grubb  in  a  recent  federal  decision,  "is  to  be 
arrived  at  not  alone  from  the  language  of  the  particular  clause  fixing 
the  rates,  but  from  the  entire  contract,  from  the  place  the  rate  clause 
occupied  in  the  contract  with  relation  to  the  imposition  of  obliga- 
tions on  the  respective  parties,  from  the  situation  of  the  parties  to 
the  contract,  and  the  circumstances  surrounding  them  at  the  time 
it  was  executed. "  *^  On  the  one  hand,^  a  provision  that  the  com- 
pany shall  not  charge  or  receive,  a  higher  rate  than  a  specified  one 
has  been  construed  as  not  a  mere  limitation  upon  the  right  of  the 
company  to  charge,  but  a  grant  of  the  right  to  charge  that  sum 


Cedar  Rapids,  223  TJ.  S.  655,  667,  56 
L.  Ed.'  594;  Portland  Railway,  Light 
&  Power  Co.  v.  Portland,  201  Fed. 
119,  125;  Omaha  Water  Co.  v.  Omaha, 
147  Fed.  1,  6,  12  L.  R.  A.  (N.  S.)  736, 
8  Ann.  Cas.  614.  See  also,  on  this 
question,  note  in  L.  R.  A.  1915  C  261, 
268. 

In  Stanislaus  County  v.  San  Joaquin 
&  King's  River  Canal  &  Irrigation 
Co.,  192  TJ.  8.  201,  207,  48  L.  Ed.  406, 
the  legislature  had  granted  to  coun- 
ties the  power  to  regulate  water  rates 
subject  to  a  limitation  in  a  general 
law  under  which  a  canal  and  irriga- 
tion company  was  incorporated  that 
these  counties  might  not  reduce  the 
rates  below  such  prices  as  would  pro- 
duce 1^  per  cent  per  month  on  the 
capital  actually  invested.  Under  this 
state  of  the  law  the  canal  company 
was  incorporated  and  constructed  irri- 
gation works.  Thereafter  the  legisla- 
ture granted  to  the  counties  the  pow- 
er to  reduce  the  rates  below  the  limit 
previously  specified,  and  the  court  held 
that  the  limited  grant  of  power  to 
the  counties  constituted  no  agreement 
with  the  canal  company  that  the  state 


would  not  give  to  the  counties  more 
power,  and  that  the  latter  might  law- 
fully reduce  the  rates  under  the  later 
power  granted.  In  this  case  Justice 
Peckham  said:  "The  authority  given 
by  the  act  of  1862  enabled  the  board 
of  supervisors  to  conditionally  regu- 
late the  rates.  There  is  no  promise 
made  in  the  act  that  the  legislature 
would  not  itself  subsequently  alter 
that  authority.  The  State  simply  au- 
thorized its  agents,  the  boards  of  su- 
pervisors, to  regulate  rates,  but  not 
to  reduce  them  below  a  certain  point. 
We  do  not  think  that  from  this  lan- 
guage a  contract  can  or  ought  to  be 
implied  that  the  State  might  not 
thereafter  authorize  the  boards  to  re- 
duce them,  or  that  it  might  not  itself 
do  so  directly." 

59  Georgia  Railroad  &  "Banking  Co. 
V.  Smith,  128  U.  S.  174,  182,  32  L. 
Ed.  377. 

60  See  Birmingham  Waterworks  Co. 
V.  Birmingham,  211  Fed.  497,  504-511, 
reviewing  decisions  on  this  question 
at  length. 

81  Birmingham  Waterworks  Co.  v. 
Birmingham,  211  Fed.  497,  505. 
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without  reduction  by  the  state  or  municipality^®^  But  there  is  au- 
thority apparently  supporting  a  contrary  conclusion,  although  the 
facts  of  the  particular  case  often  are  of  major  importance.®^  In  a 
case  appealed  from  the  Illinois  Supreme  Court  to  the  Supreme  Court 
of  the  United  States,  it  was  held  that  a  municipality  is. not  bound 
by  the  contract  rates  for  the  entire  period  of  the  franchise  because 
of  a  provision  in  the  franchise  that  the  grantee  "shall  charge  the 
following  annual  rate  to  consumers,  of  water  during  the  existence 
of  this  franchise,"  since  merely  a  regulation  of  the  right  to  charge 
rates,  and  there  is  no  stipulation  that  it  will  be  the  only  instance  of 
regulation.®*  So,  in  the  Knoxville  "Water  Company  ease,  decided 
in  1903,  by  the  Federal  Supreme  Court,  the  franchise  contract  pro- 
vided that  the  company  agreed  to  supply  private  consumers  with 
water  "at  a  rate  not  to  exceed  five  cents  per  one  hundred  gallons." 
The  city  thereafter  reduced  such  rate  and  the  company  claimed 
impairment  of  contract.  The  court  said:  "The  trouble  at  the  hot-' 
torn  of  the  company's  case  is  that  the  supposed  promise  of  the 
city  on  which  it  is  founded  does  not  exist.  If  such  a  promise  had 
been  intended  it  was  fai*  too  important  to  be  left  to  implication. 
In  form  the  words  of  this  part  of  the  instrument  are  the  words  of 


62  United  States.  Cleveland  v. 
aevelandr  City  E.  Co.,  194  U,  S.  517, 
48  L.  Ed.  1102,  aff'g  94  Fed.  385;  De- 
troit V.  Detroit  Citizens'  St.  By.  Co., 
184  U.  S.  368,  46  L.  Ed.  592. 

Kansas.  In  re  PryoTj  55  Kan.  724, 
29  L.  R.  A.  308,  49  Am.  St.  Eep'.  280, 
41  Pae.  958. 

Michigan.  Boerth  v.  Detroit  City 
Gas  Co.,  152  Mich.  €54,  18  L.  E.  A. 
(N.  S.)  1197,  116  N.  W.  628. 

Mississippi  Gulf  &  S.  I.  R.  Co.  v. 
Adams,  90  Miss.  559,  45  S'o.  91;  Stone 
V.  Yazoo  &  M.  Val.  E.  Co".,  62  Miss. 
607,  52  Am.  Eep.  193. 

Missouri.  State  v.  Laclede  Gaslight 
Co.,  102  Mo.  472,  22  Am.  St.  Eep.  789, 
.  15  S.  "W.  383,  14  S.  W.  974. 

New  Jersey.  Atlantic  Coast  Elee. 
E.  Co.  V.  Board  of  Public  Utility 
Com'ra,  89  N".  J.  L.  407,  99  Atl.  395. 

63  Home  Telephone  &  Telegraph  Co. 
V  Los  Angeiles,  155  Fed.  554;  Dow  v. 
Eeidelman,  49"  Ark.  325,  5  S.  W.  297; 
Georgia  E,  Co,  v.  Smith,  70  Ga.  694, 


aff'd  128  U.  S.  174,  32  L.  Ed.  377; 
Winchester  &  L.  Turnpike  Eoad  Co. 
V.  Croxtou,  98  Ky.  739,  33  L.  E.  A. 
177,  34  S.  W.  518;  Com.  v.  Covington 
&  C.  Bridge  Co.,  14  Ky.  L.  Eep.  836, 
21  S.  W.  1042,  overruling  Hamilton  v. 
Keith,  5  Bush  (Ky.)  458.  See  also 
People's  Gas  Ligiht  &  Coke  Co.  v.  Chi- 
cago, 194  U.  S.  1,  48  L.  Ed.  851. 

64  Rogers  Park  Water  Co.  v.  Fergus, 
180  U.  8.  624,  45  L.  Ed.  702,  in  which 
case  Mr.  Justice  White  filed  a  dis- 
senting opinion  based  on  his  dissent- 
ing opinion  in  Freeport  Water  Co.  v. 
Freeport  City,  180  TJ.  S.  587,  45  L. 
Ed.  679,  which  was  concurred  in  by 
Justices  Brewer,  Brown  and  Peckham. 

In  Illinois,  the  state  court  held  that 
an  ordinance  granting  the  right  to  use 
streets  and  fixing  the  rates  for  a  pe- 
riod of  years  is  not  a  contract  that 
the  rates  shall  not  be  changed.  Rogers 
Park  Water  Co.  v.  Fergus,  178  111.  571, 
53  N.  E.  363,  aff'd  180  U.  S.  624,  45 
L.  Ed.  702. 
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the  company  alone.  They  occur  in  the  part  of  the  contract  which 
sets  forth  the  company's  undertakings,  not  in  the  part  devoted  to  the 
promises  of  the  city  or  in  that  which  contains  the  still  later  mutual 
agreements.  *  *  *  "W'e  do  not  mean  that  under  other  circum- 
stances words  which  on  their  face  only  express  a  limit  might  not 
embody  a  contract  more  extensive  than  their  literal  meaning."^* 
Thiss  case  was  followed  by  the  Federal  Supreme  Court  in  IDll.®^  it 
is  to  be  kept  in  mind,  however,  t^at  the  construction  of  a  franchise 
contract  as  to  whether  it  really  contracts  for  a  permanent  minimum 
rate  is  influenced  to  some  extent  by  the  determination  of  the  exist- 
ence of  an  express  statute  authorizing  the  municipality  to  contract 
as  to  rates,  and  that  the  existence  of  a  contract  will  be  more  readily 
assumed  where  there  is  such  express  authority.*''  And  it  has  been 
said  that  "it  may  very  well  be  that  language  used  by  a  legislature 
in  merely  conferring  authority  upon  a  company  to  fix  certain  charges 
for  fare  might  not  be  regarded  as  amounting  to  a  contract,  when 
the  same  language  used  by  parties  in  fixing  rates  under  a  legisla- 
tive authority  and  direction  to  agree  upon  them,  would  be  regarded 
as  forming  a  contract  because  the  statute  provided  specifically  for 
that  mode  of  determining  them."** 

An  ordinance  authorizing  the  construction  of  waterworks  for  a 
specified  number  of  years  and  the  charging  of  certain  rates  for  that 
time  "or  other  rates  that  may  be  established  by  the  grantee  and 
approved  by  such  council"  does  not  preclude  the  municipality  from 
establishing  different  rates  thereafter  if  the  rates  fixed  are  found 
to  be  unreasonable.*®  But  where  an  agreement  in  a  lease  by  a  mU- 
nicipality  of  its  waterworks  provided  that  the  municipality  reserves 

66  Knoxville    Water    Co.    v.    Knox-  rate  cannot  be  claimed  to  violate  the 

ville,  189  V.  S.  434,  436^  47  L.  Ed.  887.  contract  clause  of  the  Federal  Consti- 

66  An  ordinance  granting  a  renewal  tution.     Cedar  Eapids  Gaslight  Co.  v. 

of  a  franchise  which  provides  therein  Cedar  Eapids,  223  TJ.  S.  655,  667,  56 

that   "in  consideration   of  the   privi-  L.  Ed.  5'94,  aff'g  144  Iowa  426,  48  L. 

leges  herein  granted  to  said  company  E.  A.  (N.-  S.)   1025,  138  Am.  St.  Eep. 

it  shall  furnish  to  the  inhabitants  of  2l99,  120  N.  "W.  966. 
.said  city  gas  for  lighting  at  a  price  67  See   Detroit   v.  Detroit   Citizens' 

not   to    exceed"    a   certain   sum    and  St.  E.  Co.,  184  TJ.  S.  368,  388,  46  L. 

"twenty  cents  per  thousand  cubic  feet  Ed.  592,  and  also  the  review  thereof 

discount  if  consumers  pay  on  or  be-  in  Knoxville  Water  Co.  v.  Knoxville, 

fore   the   tenth  of  each   month   after  189  V.  S.  434,  437,  47  L.  Ed.  887. 
consumption,"   does  not  constitute   a  68 Detroit  v.  Detroit  Citizens'  St.  E. 

contract  on  the  part  of  the  city  that  Co.,  184  TJ.  S.  368,  388,  46  L.  Ed.  592. 
the  price  should  be  kept  high  enough  69  Creston  Waterworks  Co.  v.  CreB- 

to  allow  a  discount  for  prompt  pay-  ton,  101  Iowa  687,  70  N.  W.  739, 
jnent,  and  hence  a  reduction  of  the 
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"the  right  to  regulate  the  water  rates  charged  by  said  parties  of 
the  second  part,  or  their  assigns,  provided  that  they  shall  not  so 
reduce  such  water  rates,  or  so  fix  the  price  thereof,  to  be  less  than 
those  now  charged  hy  the  parties  of  the  second  part  for  water," 
it  was  held  that  the  contract  could  not  be  impaired  by  reducing  the 
rates  thereafter  so  as  to  be  lower  than  the  rates  existing  at  the  time 
of  the  contract.™ 

No  contract  can  be  said  to  exist  where  there  is  no  consideration  for 
the  grant  by  the  legislature  of  the  power  to  charge  a  certain  rate.''^ 

A  statute  or  ordinance  fixing  rates,  where  not  a  part  of  the  char- 
ter nor  a  franchise,  does  not  constitute  a  contract  so  as  to  preclude 
a  subsequent  change  of  the  rates  so  fixedJ'^  And  a  statute  giving 
the  legislature  power  to  fix  rates  for  railroads  "provided  that  no 
reduction  shall  be  made  unless  the  net  profit"  of  the  road  shall 
amount  to  12  per  cent  "and  then  so  as  not  to  reduce  the  future 
probable  profits  below  said  per  centum"  does  not  constitute  a  con- 
tract precluding  a  greater  reduction  of  rates. '^ 

§  4494.  —  Power  of  municipality  to  change  rate  as  distinguislied 
from  power  of  state.  A  phase  of  the  law  which  has  received  very 
little  consideration  is  whether  a  municipality  may  be  precluded  by 
a  franchise  contract  from  reducing  the  rates  fixed  by  the  franchise 
while  at  the  same  time  the  legislature  or  a  public  service  commis- 
sion is  not  prevented  from  reducing  the  rates  so  fixed.  So  far  as 
the  decisions  are  concerned,  in  determining  whether  there  has  been 
an  impairment  of  contract,  the  courts  have  almost  invariably  not 
referred  to  as  important,  nor  taken  into  consideration,  the  nature 
of  the  alleged  impairing  legislation  but  have  treated,  acts  of  mu- 
nicipalities as  on  the  same  level  and  governed  by  the  same  rules 
as  acts  of  the  legislature  or  of  a  public  service  commission.  It  has 
alreaqly  been  noticed  that  a  municipality  may  make  a  binding  con- 
tract as  to  rates,  at  least  so  far  as  the  public  service  corporation 
is  concerned,  although-  it  has  no  power  to  make  a  contract  as  to 
rates  whiel^  will  bind  the  state.''*  Now  if  the  power  conferred  upon 
the  municipality  is  not  broad  enough  to  bind  the  state,  is  it  broad 
enough  to  bind  the  municipality?  Can  a  municipality  which  has 
made  a  rate  contract  be  precluded  thereby  from  afterweirds  reduc- 

70  Los  Angeles  v.  Los  Angeles  CJity  TOFreeport   Water  Co.   v.  Freeport 
fWater  Co.,  177  U.  S.  558,  44  L.  Ed.      City,  180  TJ.  S.  587,  45  L.Ed.  679. 

886.  73  Houston  &  T.  C.  K.  Co.  v.  Storey, 

71  People  V.  Public  Servi<!e  Oommis-  149  Fed.  499,  505. 
sion,  140  N.  T.  App.  Div.  839,  125  N.  71  See  §4490,  supra. 
Y.  Supp.  1000. 
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ing  the  rate  while  the  state  is  not  so  precluded?  This  question  was 
incidentally  referred  to  in  West  Virginia  as  follows:  "We  do  not 
say  that  the  contract  as  to  rates  contained  in  the  franchise  was  not 
good  as  between  the  water  company  and  the  city  as  long  as  the 
legislature  did  not  exercise  its  superior  and  supreme  power  over 
the  subject  of  the  rates.  From  the  general  powers  to  establish  water- 
works and  to  contract  and  be  contracted  with,  impliedly  the  city 
had  power  to  contract  in  the  matter  of  rates  for  water  furnished 
the  public  so  long  as  the  legislature  did  not  exercise  its  reserved 
[the  word  "reserved"  is  apparently  used  here  as  equivalent  to 
"nondelegated"]  power  in  that  particular.  But  that  implied  power 
was  inferior  to  the  reserved  power.  It  was  subject  to  the  right  of 
the  legislature  to  prescribe  different  rates  at  any  time.  The  legis- 
lature not  having  expressly  delegated  to  the  city  power  by  which 
it  could  inviolably  agree  ^s  to  the  rates,  could  exercise  power  in 
that  particular  regardless  of  the  franchise  provisions."  ''^  In  Wash- 
ington, it  was  said  that  "such  [rate]  contracts  when  entered  into 
without  express  legislative  authority,  are  permissive  only,  and  sub- 
ject to  the  exercise  of  the  sovereign  power  of  the  state,  and  do  not 
partake  of  the  quality  of  contracts  as  that  term  is  employed  in  the 
contract  clause  of  the  Federal  Constitution.  ""^^  So  this  matter  was 
referred  to  in  Wisconsin  as  follows:  "No  specific  authority  having 
been  conferred  on  the  city  to  enter  into  the  contract  in  question,  the 
right  of  the  state  to  interfere  whenever  the  public  weal  demanded 
was  not  abrogated.  The  contract  remained^  valid  between  the  parties 
to  it  until  such  time  as  the  state  saw  fit  to  exercise  its  paramount 
authority,  and  no  longer.  To  this  extent,  and  to  this  extent  only,  is 
the  contract  before  us  a  valid  subsisting  obligation."''' 

What  is  believed  to  be  the  true  rule  which  should  govern,  so  far 
as  the  municipality  is  concerned,  is  this :  A  rate  contract  entered 
into  between  a  municipality  and  a  pTiblic  service  corporation  as  a 
condition  of  the  right  to  use  the  streets,  although  not  authorized 
by  the  legislature  so  as  to  bind  tlie  state,  is  binding,  where  the  state 
does  not  interfere,  not  only  upon  the  public  service  company,''*  but 
also  upon  the  municipality,  so  far  as  it  is  acting  in  the  exercise  of 

753enwood  v.  Public  Service  Com-  1056,  129  N.  "W.  935.    See  also  opinion 

mission,  75  "W.  Va.  127,  L.  E.  A.  1915  of  Chief  Justice  Winslow  in  Milwau- 

C  261,  83  S.  B.  2i95.  kee  Elee.  Railway  &  Light  Co.  v.  Bail- 

76  State  V.  Superior  Court  for  King  road  Commission  of  Wisconsin,  J53 
County,  67  Wash.  37,  L.  E.  A.  1915  0  Wis.  592,  L.  R.  A.  1915  F  744,  Ann. 
287,  Ann.  Caa.  1913  I>  78,  120  Pac.  861.  Cas.  1915  A  911,  142  N.  W.  491,  aff'd 

77  Manitowoc  v.  Manitowoc  &  N.  P.  238  TJ.  S.  174,  59  L.  Ed.  1254. 
Co.,  145  Wis.  13,  28,  140  Am.  St.  Rep.  78  See   §  4493,  supra. 
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its  business  or  administrative  powers,'"  but  is  not  binding  upon  the 
municipality  where  it  acts  in  the  exercise  of  a  delegated  legislative 
power  to  regulate  the  rates  already  fixed  by  it  by  contract,  since 
in  the  latter  case  the  municipality  acts  as  an  agent  of  the  legisla- 
ture, and  the  general  rule  is  that  an  ordinance  which  is  legislative 
in  character  is  a  law  within  the  federal  prohibition  against  impair- 
ing the  obligation  of  contracts  while  acts  in  an  administrative  ca- 
pacity, no  matter  how  unlawful,  do  not  constitute  an  impairaaent 
of  a  contract  within  the  federal  prohibition.*" 

§4495.  — Riiflit  of  corporation  or  commission  to  increase  rates. 

Of  course,  if  a  municipality  has  no  power  to  contract  as  to  rates 
so  as  to  preclude  interference  therewith  by  the  state,  rates  fixed  in 
a  franchise  granted  a  public  service  company  may  not  only  be  re- 
duced but  also  may  be  increased  by  the  legislature  or  by  a  state 
public  service  commission.*^  In  other  words,  unless  the  state,  ac- 
tually divests  itself  of  the  right  to  exercise  the  police  power  to  fix 
rates,  it  may,  through  its  public  service  commission,  fix  the  rates  of  a 
public  utility  company  although  thereby  the  rates  fixed  by  the  mu- 
nicipal franchise  are  raised.** 

On  the  other  hand,  it  has  been  held  that,  even  if  a  municipality 
has  no  power  to  fix  the  rates  by  contract  in  granting  a  franchise  so 
as  to  prevent  the  state  from  interfering,  yet  such  a  contract  is  bind- 
ing as  between  the  parties  thereto  so  as  to  preclude  the  public  serv- 
ice corporation  from  raising  its  rates  against  the  protest  of  the  mu- 
nicipality.** In  other  words,  if  a  city  contracts  with  a  public  utility, 
on  granting  a  street  franchise  or  an  extension  of  it,  that  rates  shall 

79  For  instance,  if  the  municipality  phone  &  Telegraph  Co.,  155  Fed.  725, 
should   refuse    to   pay    the    rates    for      18  Ann.  Gas.  500. 

service  furnished  the  municipality,  at  ^     81  Bawson  v.  Dawson  Tel.  Co.,  137 

the  rate  fixed  by  the  franchise,  it  un-  Ga.  62,  72  S.  E.  508;   State  v.  Supe- 

doubtedly  eould  not  set  up  that  it  had  rior  Court  for  King  County,  67  "Wash, 

no  power  to  enter  into  the   contract  37,  L.   R.   A.   1915   0  287,  Ann.   Cas. 

so  as  to  make  it  binding  as  an  irre-  1913   D   78,   120   Pac.   861.     See   also 

vocable  contract,  provided  it  had  pow-  §  4490,  supra, 

er  to  grant  the  right  to  use  the  streets.  82  Woodburn  v.  Public  Service  Com- 

80  In  support  of  this  theory,  see  mission,  82  Ore.  114,  L.  E.  A.  1917  C 
American  Waterworks  &  Guarantee  98,  Ann.  Cas.  1917  E  996,  161  Pac.  391, 
Co.  v.  Home  Water  Co.,  115  Fed.  171,  telephone  cornpany. 

and  see  note  in  12  Ann.  Cas.  503.  83  Manitowoc    v.    Manitowoc    &   N. 
It  follows  that  if  no  power  is  dele-  Traction  Co.,  145  Wis.  13,  140  Am.  St. 
gated  to   a  municipality   to   regulate  Eep.  1056,  129  N.  W.  925. 
rates,  there  is  no  impairment  of  con-  If   a   public    utility    expressly    con- 
tract.   Louisville  v.  Cumberland  Tele-  tracts  as  to  its  rates,  with  a  muniei- 
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not  exceed  a  certain  sum,  the  company  is  bound  thereby,  where  the 
state  does  not  interfere,'*  and  cannot  increase  the  rates  during  the 
life  of  the  contract,'^  provided  of  course  the  contract  is  a  valid  one 
as  between  the  parties  thereto.'^ 

That  the  legislature  or  a  commission  has  the  power,  where  no  con- 
stitutional rights  are  involved,  to  permit  a  public  service  company 
to  increase  its  rates,  is  beyond  question.''  And  in  Massachusetts 
it  is  held  that  the  commission  may  increase  rates  notwithstanding 
the  license  or  franchise  granted  by  the  municipality  to  use  the  streets 
creates  a  contract  fixing  the  maximum  rates,  and  the  rates  fixed  by 
the  commission  are  above  such  rates."  This  raises  the  further  ques- 
tion as  to  whether  a  contract  rate  is  subject  to  waiver  by  the  state 
although  the  municipality  does  not  consent.  For  instance,  a  mu- 
nicipality makes  a  contract  fixing  rates,  and  the  state  thereafter, 
acting  through  the  legislature,  or  through  its  public  service  commis- 
sion, increases  the  rate  above  the  maximum  fixed  by  the  municipal 
contract.  The  question  then  arises,  conceding  that  the  contract  is 
a  valid  one,  whether  anyone  can  complain.  Naturally  the  corpora- 
tion whose  rates  are  increased  will  not  complain.  Can  the  municipal- 
ity object  on  the  ground  of  impairment  of  contract?  In  a  New 
Jersey  case,  where  the  public  service  commission  had  increased  rates 
under  such  conditions  the  court  said:  "While  the  municipality  itself 
has  not  assented  to  a  change  in  rate,  the  state,  its  creator  and  parent, 
has  done  so  through  a  specially  constituted  agency.     If  the  water 

pality,  the  commission  may  forbid  it  *6  Stipulation   as   to   rates   in  fran- 

tc  increase  such  rates.     Trenton  &  M.  chise  granted  water  company  was  held 

County    Traction    Corporation    v.    In-  not  binding  upon  the  water  company 

habitants  of  City  of  Trenton,  90  N.  where  it  was  for  an  unlimited ,  time. 

J.  L.  378,  101  Atl.  562.  Bellevue  Borough  v.  Ohio'  Valley  Wa- 

«4  Beading  v.  United  Traction  Co.,  ter  Co.,  245  Pa.  114,  91  Atl.  236;  Tur- 

236  Pa.  197,  84  Atl.  666;  White  Haven  tie    Creek    Borough    y.    Pennsylvania 

Borough  V.  White  Haven  Water  Co.,  Water  Co.,  243  Pa.  415,  90  Atl.  199. 

209   Pa.    166,   58    Atl.    159;    Barre   v.  87  State  v.  Superior  Court  for  King 

Bafre  &  M.  Power  &  Traction  Co.,  88  County,  67  Wash.  37,  L.  B.  A.  1915  C 

Vt.  804,  92  Atl.  237.  287  with  note,  Ann.  Cas.  1913  D  78, 

Bates  of  fare  fixed  in  a  street  fran-  120  Pac.  861. 
chise  are  binding  upon  the  public  util-  88  Arlington  Board  ,  of  Survey  v. 
ity.  Interurban  Eailway  &  Terminal  Bay  State  St.  E.  Co.,  224  Mass.  463, 
Co.  V.  Cincinnati,  93  Ohio  St.  108,  112  113  N.  E.  273,  which  is  explainable 
N.  E.  186.  pnly  ty  the  statement  that  ' 'in  grant- 
SB  Selectmen  of  Westwood  V.  Ded-  ing  locations  for  street  railways, 
iham  &  F.  St.  E.  Co.,  209  Mass.  213,  95  boards  of  selectmen  and  boards  of 
N.  E.  81;  State  v.  Seattle  Eleo.  Co.,  aldermen  are  public  officers  and  not 
71  Wash.  213,  43  L.  E.  A.  (N„  S.)  172,  agents  of  their  respective  towns  and 
128  Pae.  220.  cities." 
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company  were  here  complaining  that  its  contract  rights  were  being 
impaired,  a  different  question  would  be  presented;  but  the  contract 
right  of  one  of  the  state's  creatures  may  be  waived  by  the  creator."  *3 
And  in  Washington,  it  has  been  suggested  that  a  city  cannot  raise 
the  question  of  impairment  of  its  contract,  where  the  state  commis- 
sion raises  the  rates  contracted  for  by  the  city,  where  the  city  had 
reserved  the  right  to  alter,  amend  or  annul  the  franchise.'" 

§4496.  — Regulations  as  impairing  contracts  between  corpora- 
tion and  third  person.  Contracts  between  a  public  service  corpora- 
tion and  private  consumers  or  patrons  as  to  rates  for  the  supply  or 
service  furnished  are  subject  to  modification  by  the  state  or  mu- 
nicipality, where  acting  within  its  powers,  without  impairing  the 
obligation  of  contracts.®^     The  reason  for  this  rule  is  that  contracts 


89  North  Wildwood  v.  Board  of  Pub- 
lie  Utility  Com'rs,  88  N.  J.  L.  81,  95 
Atl.  749. 

90  State  V.  Superior  Court  for  King 
County,  67  Wash.  37,  57,  L.  E.  A.  1915 
C  287,  Ann.  Gas.  1913  D  78,  120  Pac. 
861. 

91  United  States.  Knoxville  Water 
Co.  V.  Knoxville,  189  TJ.  S.  434,  438, 
47  L.  Ed.  887,  aff'g  107  Tenn.  647, 
■61  L.  R.  A.  88i8,  64  S.  W.  1075;  Port- 
land Railway  Light  &  Power  Co.  v. 
Portland,  200  Fed.  890. 

California.  Limoneira  Co.  v.  Rail- 
road Commission  of  California,  174 
Gal;  232,  238,  162  Pae.  1033;  Pinney 
&  Boyle  Co.  v.  Los  Ajngeles  Gas  & 
Electric  Corporation,  168  Cal.  12,  L. 
R.  A.  1915  C  282,  Ann.  Cas.  1915  I> 
471,  141  Pae.  620. 

Georgia.  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corporation, 
142  Ga.  841,  L.  R.  A.  1916  E  358,  83 
S.  E.  946;  s.  c,  145  Ga.  658,  89  S.  E. 
779. 

Maryland.  Teatman  v.  Towers,  126 
Md.  513,  K  Atl.  158.. 

Nebraska.  McCook  Irrigation  & 
Water  Power  Ck).  v.  Burtless,  98  Neb. 
141,  L.  R.  A.  1915  D  1205,  P.  U.  R. 
1815  C  5S7,  15a  N.  W.  334. 

Wisconain.  Minneapolis,  St.  P.  & 
Si  S/  M,  R.  Oo,  v.  Menasha  Wooden 


Ware  Co.,  159  Wis.  130,  L.  R.  A.  1915 
F  732,  150  N.  W.  411. 

The  fixing  of  water  rates  is  a  gov- 
ernmental power  which  supersedes  pri- 
vate eontraets  fixing  such  rates.  State 
V.  Geiger,  246  Mo.  74,  L.  R.  A.  1916 
A  1060,  154  S.  W.  486. 

Ordinance  lowering  telephone  rates 
is  not  unconstitutional  as  a  violation 
of  existing  contracts  with  patrons  for 
higher  rates.  Southwestern  Telegraph 
&  Telephone  Co.  v.  Dallas  (Tex.  Civ. 
App.),  131  S.  W.  80,  rev'd  on  other 
grounds  104  Tex.  114,  134  S.  W.  321. 

The  power  of  the  legislature  to  reg- 
ulate railroad  fares  is  not  affected  by 
a  contract  made  between  a  railroad 
and  one  of  its  patrons.  Onondaga 
Golf  &  Country  Club  v.  Syracuse  &  6. 
R.  Co.,  96  N.  Y.  Misc.  213,  160  N.  Y. 
Supp.  693,  where  round  trip  fare  from 
Syracuse  to  a  country  cluL  was  fixed 
at  fifteen  cents  for  the  club  members. 

Rule  applied  to  contract  by  hospital 
outside  corporate  limits  whereby  wa- 
ter company  was  to  extend  its  mains 
to  the  hospital  and  furnish  it  water 
for  ten  years  at  a  certain  price,  where 
city  limits  afterwards  extended  so  as 
to  inciude  hospital  so  as  to  bring  it 
the  operation  of  rates  fixed  by  the 
city.  State  v.  Geiger,  246  Mo.  74,  L. 
R.  A.  1916  A  1060,  154  S.  W.  486. 


7813 


§  4496].  Pbivate  Cokpoeations  [Ch.  58 

made  by  a  public  service  company  with  third  persons  are  made  sub- 
ject to  the  police  power  of  the  state,  and  any  proper  exercise  thereof 
does  not  constitute  any  impairment  of  contract.'^  Thus,  contracts 
between  an  irrigation  company  and  water  users,  fixing  the  price  of 
water,  are  subject  to  future  increases  in  rates  by  the  state  or  a  com- 
mission.^' ^ 

However,  statutory  provisions  that  contracts  between  a  municipality 
and  a  public  service  company  for  a  supply  shall  not  deprive  the 
municipality  of  the  right  to  regulate  rates,  do  not  apply  to  a  contract 
with  individuals  for  the  same  purpose.** 

§  4497.  —  Waiver  or  abandonment  of  contract  rights.  Contract 
rights  precluding  governmental  regulation  of  rates  may  be  waived 
or  abandoned  by  the  corporation  possessing  them.*^  But  the  fact 
that  a  company  has  complied  with  regulations  of  its  rates  for  many 
years  does  not  estop  it  from  claiming  equitable  relief  on  the  ground 
that  such  regulations  of  rates  violate  the  contract  between  the  com- 
pany and  the  municipality,  where  it  has  annually  protested  against 
the  conduct  of  the  municipality.*®  In  a  federal  case,  it  was  held 
that  the  right  of  a  street  car  company  to  charge  certain  rates,  as 
fixed  by  its  street  franchise,  were  not  abandoned  by  its  acceptance  of 
an  ordinance  authorizing  it  to  change  its  mode  of  operation  from 

92  Erie  E.  Co.  v.  Board  of  Public  might  obtain  service  on  a  plane  of 
Utility  Oom'rs,  89  N.  J.  L.  57,  98  Atl.  equality  and  at  the  lowest  price  prae- 
13.  tical;  and  the  idea  therein  as  to  the 

93  MoCook  Irrigation  &  Water  Pow-  surrender  of  existing  franchise  and 
er  Co.  V.  Burtless,  98  Neb.  141,  L.  B.  the  granting  of  a  new  indeterminate 
A.  1915  D  1205,  152  N.  W.  334.  permit  was  that  the  surrender  should 

94  Santa  Ana  Water  Co.  v.  San  operate  as  an  extinguishment  of  all  in- 
Beunaventura,  56  Fed.  339.  cidents  inhering  in  the  old  franchise, 

95  Eight  given  by  charter  to  street  and  that  the  permit  taken  in  place 
car  company  to  charge  a  certain  fixed  thereof  should  be  an  exact  equivalent 
rate  of  fare  may  be  waived  by  the  as  to  the  privilege  feature  but  as  to 
company  by  consenting  to  the  opera-  incidents  and  duration  should  be  gov- 
tion  of  leased  lines  under  the  provi-  erned  by  the  public  utility  statute, 
sions  of  the  charter  of  the  lessee  and  hence  the  surrender  of  a  public 
rather  than  that  of  their  own  charter.  utility  franchise  operates  as  a  waiver 
Chicago  TTnion  Traction  Co.  v.  Chi-  by  the  corporation  of  all  executory 
cago,  199  m.  484,  59  L.  E.  A.  631,  65  features  of  existing  contracts  regard- 
N.  E.  451.  ing  service  charges.    La  Crosse  v.  La 

In   Wisconsin,   the  purpose   of  the  Crosse  Gas  ■&  Electric  Co.,  145  Wis. 

Public  Utility  Law  of  1907  was  ulti-  408,  130  N.  W.  530j' 

mately  to  secure  conformity  in  public  96  Los  Angeles  v.  Los  Angeles  City 

utility  franchises — past  as  well  as  fu-  Water  Co.,  177  U.  S.  '558,  44  L.  Ed. 

ture  grants — to  the  end  that  patrons  886. 
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the  use  of  horse  power  to  electricity,  and  by  the  provisiohs  of  such 
ordinance  giving  the  municipality  the  right  to  future  control  as  to 
the  "construction,  maintenance  and  operation"  of  the  lines  of  the 
company.*'  So  in  an  earlier  case  it  was  held  that  a  street  railway 
company  which  had  a  valid  contract  giving  it  the  right  to  charge 
five-cent  fares  did  not  lose  that  right  by  accepting  the  terms  of  an 
ordinance  reserving  the  right  to  make  such  further  rules,  orders  and 
regulations  as  to  the  city  council  might  seem  proper.** 

D.  Discrimination  in  Bates 

%  4498.  Creneral  considerations.  Unjust  discrimination  in  rates  is 
not  only  forbidden  by  the  Interstate  Commerce  Act  but  also  by  the 
statutes  in  the  various  states,  so  far  as  public  service  corporations 
are  concerned,**  and  these  statutes,  at  least  for  the  most  part,  are 
merely  declaratory  of  the  rule  at  common  law  as  it  now  exists,^  al- 
though it  has  been  stated  that  "up  to  twenty-five  years  ago  the  prev- 
alent doctrine  was  that  there  was  no  rule  against  discrimination  as 
such,  unless  it  was  shown  that  the  higher  rate  was  unreasonable."  ^ 
This  rule  as  to  unjust  discriminations,  while  it  had  its  origin  in  con- 
nection with  railroad  companies,  applies  equally  well  to  all  public 
service  corporations. 

The  discrimination  may  result  from  rates  as  fixed  by  the  corpora- 
tion itself,  or  from  rates  as  fixed  by  the  legislature,  public  service 
commission  or  municipality;  but  the  same  rules  govern  the  validity 
thereof  without  regard  to  who  fixed  the  rate. 

However,  it  is  to  be  noted  that  it  is  not  discrimination  that  is  for- 
bidden but  only  "unjust"  discrimination.  It  is  only  arbitrary  dis- 
criminations that  are  unjust.     If  the  difference  in  rates  is  based 

97  Minneapolis  v.  Minneapolis  St.  R.  A  state  may  prohibit  any  unjust  dis- 
Co.,  215  U.  S.  417,  54  L.  Bd.  259,  aff  'g  crimination  by  a  domestic  company 
155  Fed.  flS9.  against   certain   localities  as   well   as 

98  Detroit  V.  Detroit  Citizens' St.  R.  against  persons.  Portland  Railway, 
Co.,  184  IT.  S.  368,  46  L.  Ed.  592.  Light  &  Power  Co.  v.  Railroad  Com- 

99  See  Belfast  v.  Belfast  Water  Co.,  mission  of  Oregon,  229  U.  S.  397,  410, 
115  Me.  234,  L.  B.  A.  1917  B  908,  98  57  L.  Ed.  1248. 

Atl.  738.  1  Cumberland     Telephone     &     Tele- 

This  subject  of  discrimination  is  graph  Co.  v.  Kelly,  160  Fed.  316,  15 
fully   treated    in    2   Wyman,    Public      Ann.  Cas.  1210. 

Service     Corporations,      8§  1280-1896,  ZBeale    &    Wyman,    Railroad    Rate 

and  in  Beale  &  .Vyman,  Railroad  Rate      Regulation  (2nd  Ed.),  §  613. 
Eegulation  (2nd  Ed.),  §§  610-901.    See 
generally,  4  McQuillin,  Municipal  Cor- 
porations, §  1697. 
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iipoa  a  reasonable  and  fair  difference  in  conditions  whicn  equitably 
and  logically  justify  a  different  rate,  it  is  not  an  unjust  discrimina- 
tion.' In  fact  tbis,  question  of  discrimination  narrows  itself  to  a 
determination  of  wbetber  the  discrimination,  conceding  it  to  exist,  is 
just,  i.  e.,  based  on  reasonable  grounds,  or  is  unjust,  1.  e.,  merely 
arbitrary.  There  is  no  unjust  discrimination  if  "all  persons  sim- 
ilarly situated:  affected  by  like  conditions  and  subject  to  like  circum- 
stances, are  given  the  same  rate."*  In  other  words,  the  rates  of 
public  service  corporations,  whether  fixed  by  the  corporation  or  by 
law,  must  be  uniform  so  far  as  applicable  to  the  same  service  ren- 
dered under  the  same  or  substantially  similar  circumstances  or  con- 
ditions, and  a  different  rate  cannot  be  fixed  or  demanded  for  an 
identical  kind  of  service  under  identical  conditions.  As  has  been  said, 
"discrimination  without  partiality  is  inoffensive,  and  partiality  ex- 
ists only  in  eases  where  advantages  are  equal  and  one  party  is  unduly 
favored  at  the  expense  of  another  who  stands  upon  an  equal  foot- 
ing."^ So  far  as  common  carriers  are  concerned,  and  this  applies 
equally  well  to  all  public  service  corporations,  it  is  said  that  "all 
individuals  have  equal  rights  both  in  respect  to  service  and  charges. 
Of  course,  such  equality  of  right  does  not  prevent  differences  in  the 
modes  and  kinds  of  service  and  different  charges  based  thereon.  There 
is  no  cast  iron  rule  of  uniformity  which  prevents  a  charge  from 
being  above  or  below  a  particular  sum,  or  requires  that  the  service 
shall  be  exactly  along  the  same  lines.  But  that  principle  of  equality 
does  forbid  any  difference  in  charge  which  is  not  based  upon  differ- 
ence in  service,  and  even  when  based  upon  difference  of  service,  must 
have  some  rcEisbnable  relation  to  the  amount  of  difference,  and  can- 
not be  so  great  as  to  produce  an  unjust  discrimination."  ®  In  short, 
in  charges  for  service  or  in  rate-making,  reasonable  classificatiod  may 
be  adopted.  Bates  may  be  made  less  for  large  consumers  than  for 
small  consumers,  it  is  generally  held,''  or  to  one  class  where  there 
exists  differences  in  conditions  affecting  the  expense  or  difSculty 

3  United  states  v.  Chicago  &  N.  W.  Commission  of  Washington,  65  Wash. 

Ey.  Co.,  127  Fed.  785,  792;  In  re  Oard-  75,   Ann.   Caa.   1913   B   763,   117  Pac. 

ner,   84  Kan.   264,   267,   33   L.   E.   A.  739. 

(N.  S.)   956,   113  Pae.  1054;.  Com.  v.  B  Cleveland,   C,  C.   &  I.  Ey.  Co.  v. 

Interstate  Consol.  St.  E.  Co.,  187  Mass.  Closser,  126  Ind.  348,  353,  9  L.  E.  A. 

436,  11  L.  E.  A.   (N.  S.)   973,  2  Ann.  754,  22  Am.  St.  Eep.  593,  26  N.  E.  159. 

Cas.  419,  73  N.  E.  530;  State  v.  Mis-  6  Western  TJ.  Tel.  Co.  v.  Call  Pub. 

souri,  K.  &  T.  B.  Co.,  262  Mo.  507,  525,  Co.,  181  U.  S.  92,  100,  45  L.  Ed.  765. 

L.  E.  A.  1915  C  778,  Ann.  Cas.  1916  E  7  Silkman   v.   Board   Water   Com'rs 

949,  172  S.  W.  35.  City  of  Yonkers,  152  N.  Y.  327,  37  L. 

*Puget  Sound  Elec.  Ey.  v.  Railroad  E.  A.  827,  46  N.  E.  612. 
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of  performing  the  service  which  fairly  justify  a  difference  in  rates.* 
Whether,  in  a  particular  ease,  a  discrimination  in  rates  is  just  or 
unjust,  must  be  determined,  to  a  large  extent,  according  to  the  facts 
of  that  case.  The  decisions  as  to  whether  a  particular  rate  is  dis- 
criminatory or  not,  as  unjust,  as  applicable  to  the  rates  of  railroad, 
street  railroad,  gas,  water,  electric  light,  telegraph,  telephone,  etc., 
companies,  are  too  numerous  to  warrant  a  full  discussion  in  this  work ; 
and  especially  is  this  so  due  to  the  thousands  of  decisions  handed 
down  by  public  service  commissions  in  regard  to  discriminations. 
However,  a  few  illustrations  of  rates  fixed  by  law,  especially  those 
relating  to  passenger  rates,  which  are  of  considerable  importance, 
are  noticed  herein.* 

Statutory  provisions  against  unjust  discrimination  in  rates  do  not 
apply  to  services  performed  which  are  outside  the  scope  of  the  duties 
of  the  public  service;  corporation.^" 

§  4499.  RoIq  as  applicable  to  municipal  plants.  This  rule  against 
imjust  discrimination  applies  equally  well  to  the  rates  of  public 
utility  plants  owned  and  operated  by  a  municipality.^^ 

§4500.  Kate  as  discriminatory  although  reasonable.  The  fact 
chat  a  rate  is  reasonable  does  not  prevent  it  being  unlawful  as  a 
discrirliination  forbidden  by  statute.^^ 

§4501.  Different  rates  in  different  parts  of  territory  served.    A 

irate  may  be  unreasonable  because  discriminatory.  Thus,  if  a  rate 
of  a  surburban  street  car  company  in  one  locality  is  largely  in  excess 
of  its  rates  in  other  localities  similarly  situated  and  subject  to  like 
conditions,  it  is  an  unreasonable  rate  because  discriminatory.^^  But  in 
some  cases  it  is  proper  for  the  commission  to  segrega,te  a  certain  dis- 
trict from  the  rest  of  the  territory  supplied  by  a  public  service  com- 

SWiUiams    v.    Maysville    Tel.    Co.,  11  State  v.  Waseca,  122  Minn.  348, 

119  Ky.  33,  82  S.  W.  996;  Western  U.  350,  46  L.  B.  A.   (N.  S.)   437,  142  N. 

Tel.  Co.  V.  Call  Pub.  Co.,  44  Neb.  336,  W.'  319;  State  v.  Jones,  141  Mo.  App. 

27  L.  E.  A.  622,  48  Am.  St.  Eep.  729,  299,  304,  125  S.  W.  1169. 

62  N.  W.  506.  12  Portland  Railway  Light  &  Power 

*See  §§  4499-4515,  infra.  Co.   v.   Railroad   Commission  ;  of  Ore- 

10  Santa  I'e,  P.'  &  P.  E.  Co.  v.  Grant  ^gon,  229  U.S.  397^  411,  57  L.  Ed.  1248, 

Bros.  Const.  Co.,  228  XT.  S.  177,  57  L.  aff'g  56  Ore.  468,  109  Pao.  273,  105 

Ed.  787;   Yazoo   &  M.   V.   E.   Co.   v.  Pac.  709. 

Crawford,  107  Miss.  355,  L.  E.  A.  1915  13  Turner    v.     Connecticut    Co.,    91 

C  250  with  note,  65  So.  462.  Conn.  692,  101  Atl.  ,88. 
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pany,  and  fix  a  rate  based  upon  the  property  of  the  company  and 
its  earnings  in  that  district  alone.^* 

§4502.  Different  rates  for  individual  consumers  and  municipal- 
ity. A  provision  in  a  gas  rate  regulation  establishing  one  rate  for 
the  municipality  and  another  for  individual  consumers  is  not  an 
unreasonable  classification  and  does  not  violate  the  equal  protec- 
tion of  the  laws  clause.^*  On  the  same  theory,  fixing  a  reduced  rate 
on  railroads  for  service  rendered  the  state  has  been  upheld.^^ 

§4503.  Discrimination  between  residents  and  nonresidents.    An 

ordinance  giving  residents  of  the  city  a  special  privilege  of  riding  on 
a  street  railway  at  a  less  rate  than  others  not  residing  in  the  city  has 
been  held  invalid.^'' 

§4504.  Rebates.  Rebates  are  not  only  forbidden  by  the  Inter- 
state Commerce  Act  but  also  by  statutes  in  most  of  the  states;  and 
they  have  also  been  held  illegal  at  common  law  independently  of  stat- 
ute. Rebates,  as  forbidden  by  statute,  include  not  only  the  outright 
discounts  and  the  obvious  rebates  of  earlier  days,  but  also  any  device 
by  which  the  charge  is  made  less  than  the  schedule  rate.^* 

§  4505.  Long  and  short  hauls.  Both  the  Interstate  Commerce  Act 
and  the  constitutions  or  statutes  in  most  of  the  states^'  forbid  the 
charge  by  common  carriers  of  tnore  for  a  short  than  a  long  haul  on  the 
same  line  in  the  same  direction,  the  shorter  being  included  in  the  long- 
er distance.  A  state  may  prohibit  railway  companies  from  receiving 
higher  charges  for  shorter  hauls  than  for  longer  <mes  when  both 
are  wholly  within  its  borders.^  This  question  is  considered  at  length 
in  textbooks  relating  to  carriers  and  railroads.*^ 

.  14  Public  Serviee  Gas  Co.  v.  Board  &  0.  E.  Co.,  40  La.  Ann.  446,  4  So.  246; 

of  Public  TJtility  00™  'rs,  84  N.  J.  li.  De  Lucas  v.  New  Orleans  &  C.  B.  Co., 

463,  87  Atl.  651.  38  La.  Ann.  930,  both  of  wMch  in- 

15  Wilcox  V.  Consolidated  Gas  Co.,  volved  contract  as  to  rates. 

'  212  U.  S.  19,  53  L.  Ed.  382,  48  L.  B.  18  See    Beale    &    Wyman,    Railroad 

A.  (N.  S.)  1134,  15  Ann.  Cas.  1034.  Rate  Regulation  (2nd  Ed.),  §  624. 

16  State  V.  Chicago,  M.  &  St.  P.  E.  19  Southern  Pac.  Co.  v.  California 
Co.,  118  Minn.  380,  41  L.  E.  A.  (N".  Adjustment  Co.,  237  Fed.  954,  aff'g 
a.)    524,  Ann.   Oas.   1913   E   494,  137  226  Fed.  349. 

N.  W.  2.    But  see  §  4512,  infra.  20  Missouri  Pac.  E.  Co.  v.  McGrew 

17  State  V.  Omaha  &  C.  B.  Railway  Coal  Co.,  244  IT.  S.  191,  61  L.  Ed. 
&  Bridge  Co.,  113  Iowa  30,  52  L.  R.      1075,  aff'g  (Mo.),  178  S.  W.  117S. 

A.  315,  86  Am.  St.  Rep.  357,  84  N.  W.  21  See    Beale    &    Wyman,    Railroad 

983.    But  see  Forman  v.  New  Orleans      Rate  Regulation,  §§  780-791. 
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§  4506.  Free  or  reduced  rates  for  particular  passengers — In  gen- 
eral. There  has  been  some  conflict  of  opinion  as  to  governmental 
power  to  make  a  reduced  rate  for  a  certain  class  of  passengers  on  steam 
or  street  railroads,  Eind  to  require  certain  persons  to  be  carried  free 
of  charge.     These  regulations  will  now  be  noticed. 

§4507.  — Six  tickets  for  a  quarter.  There  is  no  discrimination 
in  fixing  street  car  rates  at  five  cents  or  six  tickets  for  twenty- 
five  cents.*^  And  power  to  regulate  rates  includes  power  to  enact 
such  a  regulation.^ 

§4508.  — ^Commutation  rates.  Different  rates  may  be  fixed  by 
the  government  for  commutation  tickets  than  for  one-way  service 
without  such  discrimination  being  necessarily  unjust.^*  And  statutes 
or  orders  fixing  commutation  rates  at  less  than  the  maximum  rates 
have  been  upheld  as  not  violating  the  due  process  of  law  or  equal 
protection  of  the  law  provisions  of  the  Federal  Constitution.^*  In 
a  late  case  decided  by  the  Supreme  Court  of  the  United  States 
it  was  held  that  where  commutation  rates  have  been  voluntarily 
established  by  the  carrier  the  state  may  fix  maximum  rates  for 
commutation  tickets  which  are  less  than  the  intrastate  rate  lawfully 
established  for  one-way  intrastate  travel  in  general,  upon  the  theory 
that  the  cost  of  printing  and  selling  such  tickets  differs  from'  the 
sale  of  one-way  tickets  and  that  the  service  rendered  a  commuter  is 
of  a  special  character  and  differs  from  that  given  the  single-way 
passenger,  as  well  as  the  fact  that  carriers  do  sell  commutation  tick- 
ets and  that  on  the  faith'  thereof  many  people  have  acquired  homes 
in  suburbs  and  nearby  towns.^^ 

§4509.  — Requiring  issuance  of  mileage  books.  Statutes  fixing 
a  less  rate  for  one  thousand  mile  tickets  were  held  invalid  in  1898  by 
the  Supreme  Court  of  the  United  States,  the  question  involved  being 

ZZDuluth    St.    E.    Co.    v.    Railroad  App.  Div.  531,  145  N.  Y.  Supp.  503. 

Commission,  161  Wis.  245,  152  N.  W.  26  Pennsylvania   R.   Co.   v.   Towers, 

887,  distinguishing  Lake  Shore  &  M.  245  U.  S.  6,  62  L.  Ed.  117,  afE'g  126 

S.  R.  Co.  V.  Smith,  173  U.  S.  684,  43  Md.   59,  Ann.   Cas.   1917   B   1144,   94 

L.  Ed.  868.  Atl.  330,  and  overruling  anything  to 

23  Sternberg  v.  State,  36  Neb.  307,  the  contrary  in  Lake  Shore  &  M.  S.  R. 
19  L.  R.  A.  570,  54  N.  W.  553.  Co.  v.  Smith,  173  U.  S.  684,  6^,  43 

24  Pennsylvania  R.  Co.  v.  Towers,  L.  Ed.  858,  which,  however,  is  dis- 
126  Md.  59,  Ann.  Gas.  1917  B  1144,  tinguished  as  involving  "mileage 
94  Atl.  330.  tickets  which,  we  must  repeat,  differ 

25  People  V.  Public  Service  Com-  very  essentially  in  character  from 
mission  for  Second  District,  159  N.  Y.  commutation  tickets." 
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whether  a  state  has  the  right,  "after  having  fixed  a  maximum  rate 
for  the  transportation  of  passengers,  to  still  further  regulate  theii' 
affairs  and  to  discriminate  and  make  an  exception  in  favor  of  cer- 
tain persons,  and  give  to  them  a  right  of  transportation  for  a  less 
sum  than  the  general  rate  provided  by  law. ' '  ^'^  The  statute  was 
held  unconstitutional  because  violating  both  the  provision  as  to 
due  process  of  law  and  equal  protection  of  the  laws,  and  because  a 
discrimination  in  favor  of  those  who  buy  such  tickets.^*  This  decision 
has  been  followed  in  New"  York,*®  Virginia,^"  North  Dakota,^^  and 
Louisiana ;  ^^  and  a  statute  in  Massachusetts  was  held  invalid  where 
it  compelled  railroad  companies  to  redeem  such  tickets  on  presenta- 
tion by  any  other  company  and  to  accept  for  fare  over  its  lines  all 
such  tickets  issued  by  any  railroad  company  within  the  state.^*  In 
New  York,  however,  such  a  statute  is  held  valid  as  applied  to  a 
railroad  company  incorporated  after  the  enactment  of  the  statute.'* 
Discrimination  prpdjUced  by  an  unreasonable  overcharge  for  trip 
tickets  cannot  render  uncoiistitutional  a  statute  requiring  the  sale 
of  mileage  books  at  a  reasonable  rate.^* 

§4510.  — Excursion  rates.  In  a  case  decided  by  a  federal  dis- 
trict court  in  1913,  it  appeared  that  the  legislature  of  Iowa,  which 
had  already  fixed  maximum  railroad  rates,  fixed  a  round  trip  rato 
to  the  state  fair  at  Des  Moines  at  considferably  less  than  the  regular 
rate,  and  did  not  confine  such  reduced  rate  to  those  attending  the 
fair.  Conceding  that  the  fair  was  an  educational  institution,  the 
court  held  that  such  fact  did  not  authorize  a  discriminatory  rate  to 
Des  'Moiness,  since  there  are  many  other  educational  institutions  in  - 
the  state  and  "the  law  thus  operates  not  only  as  a  flagrant  discrim- 
ination between  those,  who  are  securing  education  at  some  point 
other  than  Des  Moines,  but  it  is  a  clear  discrimination  against  those 

271/ake   Shore   &  M.  g.   E.   Co.   v.  31  state  v.  Great  Northern  B.  Co., 

Smith,  173  U.  S.  684,  690,  43  L.  Ed.  17  N".  D.  370,  116  N.  W.  89. 

858,  rev'g  114  Mieh.  460,' 72   N.  W.  32  State   v.  Bonueval,   128  La.  902, 

328.  Ann.  Cas.  1912  C  837,  55  So.  569. 

28  Lake  Shore  &  M.  S.   R.   Oo.  v.  33  Attorney  GenersJ  v.  Boston  &  A. 

Smith,  supra.                         ,  .'  E.  Co.,  160  Mass.  62,  22  L.  E.  A.  112, 

29Eeardsley  v.  New  York,  L.  E.  &  35  N.  E.  252. 

"W.  E.  Co.,  162  N.  Y.  230,  56  N.  E.  488,  34  Parish  v.  Ulster  &  D.  B.  Co.,  192 

rev'g  15  N.  Y.  App.  Div.  251,  44  N.  N.  Y.  353,  359,  85  N.  E.  153;  Minor 

Y.  Supp.  175.  V.  Erie  E.  Co.,  171  N.  Y.  566,  64  N.  E. 

SO  Com.   v.  Atlantic  Coast  Line   E.  454;  Purdy  v.  Erie  E.  Co.,  162  N.  Y. 

Co.,  106  Va.  61,  7  L.  E.  A.   (N.  S.)  42,  48  L.  R.  A.  669,  56  N.  E.  508. 

1086,   117  Am.  St.   Eep.   &83,  9  Ann.  3B  State  v.  Maine  Cent.  K.  E.,  77  N. 

Oas.  1124,  55  S.  E.  572.            r  H.  ,425y,92  Atl.  837., 
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who  are  seeking  to  buy  at  wholesale  or  retail  at  some  other  city  in 
Iowa  than  Des  Moines."  Continuing,  the  court  said:  "The  question 
is  whether  the  Legislature,  having  fixed  the  presumptively  reasonable 
rates,  may  prescribe  excursion  and  other  extraordinary  rates  at 
greatly  reduced  fares.  If  it  may  do  this  in  one  specific  instance, 
it  may  multiply  such  occasions  without  let  or  hindrance.  The  con- 
duct of  the  railroad 's  business  will  be  transferred  almost  entirely 
to  other  hands,  and  its  revenues  greatly  impaired,  and  that  in  the 
face  of  the  fact  that  probably  reasona;ble  maximum  rates  have 
already  been  established  which  were  claimed  by  their  authors  to  be 
dictated  by  the  consideration  that  within  the  limits  of  such  rates  the 
roads  might  be  free  to  increase  their  revenues  by  any  legitimate 
and  not  extortionate  system  of  management. ' '  *^ 

§  4511.  — .  Reduced  rates  for  school  children  or  those  under  cer- 
tain age.  Fixing  a  rate  of  two  cents  a  mile  for  passengers  twelve 
years  of  age  or  over,  and  one  cent  a  mile  for  those  under  such  age, 
has  been  uph^ld.^''  So  statutes  prescribing  special  rates  less  than  the 
maximum  for  school  children  on  street  cars  have  been  held  valid.^' 

§4512.  — 'Bequiring-  reduced  or  free  transportation  for  soldiers, 
police  oflBcers,  detectives,  etc.  A  statute  requiring  street  railways 
to  grant  free  transportation  to  police  0;fficers,  detectives  or  firepen, 
is  a  valid  exercise  of  the  police  power,  it  is  generally  held,'*  at  least 
as  applied  to  police  officers  in  uniform  or  on  duty,**  although  there 
is  some  authority  to  the  cbntrary.*i 

36  Chicago,  E.  I.  &  P.'  Ey.  Co.  v.  profit  may  eome  from  the  particular 
Ketohum,  212  Fed.  986,  9O0,  998.  service,  it  must  appear  that  in  con- 
s'? Simpson  V.  Shepard,  230  XT.  S.  junction  with  all  the  service  of  the 
352,  57  L.  Ed.  1511,  48  L.  E.  A.  (N".  corporation  the  rate  is  unreasonable 
S.)  1151,  Ann.  Cas.  1916  A  18.  ,  and  is  equivalent  to  spoliation. "  Com. 
38  Interstate  Consol.  St.  Ey.  Co.  v.  v.  Boston  &  N.  St.  E.  Co.,  212  Mass. 
Massachusetts,  207  IT.  S.  79,  52  L.  82,  98  N.  E.  1075.  . 
Ed.  Ill,  12  Ann.  Cas.  555,  aff'g  187  39  State  v.  Sutton,  87  N.  J.  L.  192, 


s.  436,  11  L.  E.  A.   (N.  S.)   973,  L.  E.  A.  1917  E  1176,  Ann.  Cas.  1917 

2  Ann.  Cas,  419,  73  N.  E.  530.     See  C  91,  94  Atl.  788,  83  IST.  J.  L.  46,  84 

also  San  Antonio  Traction  Co.  v.  Alt-  Atl.  1057. 

gelt,  200   IT.   S.   304,   50   L.   Ed.  491;  40  Sutton  v.  JSTew  Jersey,  244  IT.  S. 

Oklahoma  E.  Co.  v.  St.  Joseph's  Paro-  358,  61   K  Ed.   1117,  aff'g  87  N.  J. 

ehial  School,  33   Okla.   755,   127  Pae.  L.  192,  332,  L,  E.  A.  1917  E  1176,  Ann. 

1087;  Northrop  v.'Eichmond,  105  Va.  Cas.  1917  C  91,  94  Atl.  788. 

335,   53   S.   E.    O'ea;   State   v.   Seattle  .     41  Wilson,  v.    ITnited    Traction    Co., 

Elec.  Co.,  71  Wasli.  213,  43  L.  E.  A.  72   N".   Y.   App.   Div.  233;    76   N.   Y. 

(N.  S.)  172,  128  Pie.  220.  "supp.  203.     ' 

"It  is  not  enough  to  show  that  no  "       i       _      i      - 
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Legislation  requiring  railroads  to  carry  state  militia,  when  trav- 
eling under  orders  at  a  reduced  rate,  has  been  upheld  in  Minnesota,*^ 
but  has  been  held  invalid  in  Kansas**  and  also  in  Missouri  under 
a  particular  constitutional  provision  prohibiting  unjust  discrimina- 
tions.** In  the  Missouri  case  the  court  considered  at  some  length  the 
question  whether  the  discrimination — fixing  the  rate  at  one  cent  a 
mile  instead  of  the  regular  two-cent  rate — was  unjust,  and  in  holding 
it  unjust  said  that  "if  members  of  the  organized  militia  averaged 
in  weight  but  one-half  that  which  other  members  of  the  traveling 
public  weigh,  or  if  they  traveled  at  fixed  hours  or  times  when  other 
•business  is  slack;  or  if  they  carried  far  less,  rather  than  far  more 
baggage,  equipment  and  impedimenta,  than  the  ordinary  traveling 
person  carries ;  or  if  they  traveled  at  known  and  definitely  fixed 
times,  in  large  bodies,  or  by  the  trainload;  or  if  travel  with  them 
were  a  matter  of  personal  volition  to  be  exercised  or  not  as  a  low 
rate  might  induce,  rather  than  as  a  matter  of  stern  duty  transacted 
under  order;  or  if  the  service  of  transportation  required  were  of 
an  inferior  class  by  a  slow,  unscheduled  train,  rather. than  that  fur- 
nished to  regular  passengers  who  are  compelled  to  pay  two  cents 
per  mile,  there  might  be  some  valid  reason  for  saying  as  a  matter 
of .  law  that  the  plain  discrimination  presented  is  not  an  unjust 
discrimination. ' '  ** 

An  order  of  a  commission  requiring  railroads  to  carry  free  of 
charge  members  of  a  water  supply  commission  was  held  in  New 
Jersey  a  taking  of  property  without  due  process  of  law.** 

§  4513.  —  Forbidding  issuance  of  free  passes.  A  state  may  forbid 
railroads  to  give  free  passes  except  to  officers,  employees  and  the 
like,*''  "for  the  general  welfare"  and  to  stop  "an  evil  of  great 
magnitude. "  ** 

42  State  V.  Chicago,  M.  &  St.  P.  E.      N.  J.  L.  28,  88  Atl.  849. 

Co.,  118  Minn.  380,  41  L.  E.  A.  (N.  S.)  47  Louisville  &  N.  E.  Co.  v.  Mottley, 

524,  Ann.  Cas.  19i3  E  494,  137  N.  W.  2.  219  U.  S.  467,  55  L.  Ed.  297,  34  L.  B. 

43  In  re  Gardner,  84  Kan.  264,  33  L.  A.  (N.  S.)  671,  rev'g  133  Ky.  652, 
E.  A.  (N.  S.)  956,  113  Pac.  1054,  hold-  118  S.  W.  982;  Schultz  v.  Parker,  158 
ing  statute  denies  the  equal  protection  Iowa  42,  Ann.  Cas.  1915  D  553,  139 
of  the  laws.  N.  W.  173;  State  v.  Martyn,  82  Neb. 

44  State  V.  Missouri,  K.  &  T.  B.  Co.,  225,  23  L.  E.  A.  (N.  S.)  217,  17  Ann. 
262  Mo.  507,  L.  E.  A.  1915  C  778,  Ann.  Cas.  659,  117  N".  W.  719,  holding  stat- 
Cas.  1.916  E  949,  172  S.  W.  35.  ute  "simply  a  police  regulation." 

45  State  V.  Missouri,  K.  &  T.  E.  Co.,  Construction  of  such  statutes,  see 
262  Mo.  507,  528,  L.  E.  A.  1915  C  778,  notes  in  Ann.  Cas.  1915  D  553  and  in 
Ann.  Cas.  1916  E  949,  172  S.  W.  35.  17  Ann.  Cas.  659. 

46  Delaware,  L.  &  W.  E.  Co.  v.  48  Schultz  v.  Parker,  158  Iowa  42, 
Board  of  Public  UtiUties  Com'rs,  85  .  Ann.  Cas.  1915  D  553,  139  N.  W.  173. 
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Congress  passed  an  act  in  1906  forbidding  common  carriers  to 
give  any  "free  pass  or  free  transportation  for  passengers,"'  except 
to  certain  specified  persons,  and  also  prohibited  any  carrier  from 
collectirig  "a  greater  or  less  or  different  compensation"  for  the  trans- 
portation of  persons  or  property,  or  for  any  service  in  connection 
therewith,  than  that  specified  in  its  published  schedule  of  rates.** 
This  statute  came  up  for  review  before  the  Supreme  Court  of  the 
United  States  in  1911  in  a  case  where  a  life  pass  had  been  issued, 
before  the  enactment  of  the  statute;  in  consideration  of  a  release  of 
damages  for  injury  by  operation  of  the  road;  axid  it  construed  the 
statute  as  requiring  payment  in  money  for  transportation  and  to 
annul  the  contract  for  a  life  pass,  although  valid  when  made,  and 
lield  that  the  statute  was  not  unconstitutional  as  infringing  the 
constitutional  liberty  of  the  citizen  to  make  contracts  or  otherwise, 
but  was  within  the  power  to  regulate  commerce  which  included  power 
to  declare  void  and  prohibit  the  performance  of  any  contract  be- 
tween individuals  or  corporations  where  the  natural  effect  of  such 
a  contract  would  be  to  regulate  commerce.^*  So  in  New  Jersey  it 
is  held  that  a  contract  to  carry  free  of  charge  for  life  in  considera- 
tion of  a  grant  of  a  right  of  way  for  a  railroad  is  invalid  as  a 
violation  of  a  statutory  provision  that  no  public  utility  shall  "make 
or  give,  directly  or  indirectly,  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  person  or  corporation  or  to  any  local- 
ity."" 

§4514.  Prohibiting  corporation  from  collecting  less  thaji  rates 
fixed.  Eates  may  not  only  be  fixed  in  a  proper  ease,  but  the  cor- 
poration may  be  prohibited  from  collecting  lesser  rates,  than  those 
fixed,** 

§4516.  Statutes   forbidding   discrimination   as  retroaqtiye.     In 

Maine,  it  has  been  held  that  a  statute  making  it  unlawful  to  receive 

49  Act  of   Congress,  June   29,   1906,  Express  companies  as  within  scope 

which  added  the  words  ' '  or  different. ' '  of  statute,  see  American  Exp.  Co.  v. 

BO  Louisville   &   N.   E.   Co.   v.  Mot-  United  States,  212  TJ.  S.  522,  53  L.  Ed. 

tley,   219   TJ.   S.   467,   55  L.   Ed.   297,  635. 

34  L.  E.  A.  (N.  S.)  671,  rev'g  133  Ky.  Bl  Perkins  v.  Public  Service  B.  Co., 

652,  118  S.  W.  982.  87  N.  J.  Eq.  134,  99  Atl.  387. 

That  person  to  whom  pass  executed  S2  Economic  Gas  Co.  v.  Los  Angeles, 

for  a  consideration  may  sue  company  16S  Cal.  448',  Ann.  Caa.  1916  A  931, 

where  right  to  pass  denied  by  such  143  Pac.  717;  Pinney  &  Boyle  Co.  v. 

legislation,  see  Louisville  &  N.  B.  Co.  Los  Angeles  Gas  &  Electric  Corpora- 

V.  Crowe,  156  Ky.  27,  49  L.  E.  A.  (N.  tion,  168  Cal.  12,  L.  E.  A.  1915  C  282, 

S.)  848  with  note,  160  S.  W.  759,  Ann.  Cas.  1915  D  471,  141  Pac.  620. 
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any  discrimination  in  respect  to  any  service  rendered,  or  to  be  ren- 
dered, by  any  public  utility,  does  not  apply  to  existing  contracts ;  ^' 
but  the  great  weight  of  authority  is  to  the  contrary.^*  Thus,  a  pro- 
vision in  a  public  utility  act  forbidding  discriminations,  has  been  held 
to  invalidate  a  contract,  entered  into  before  the  passage  of  such  act, 
whereby  a  lighting  company  agreed  to  light  all  public  buildings  free 
of  cost  forever,  in  consideration  of  a  grant  of  the  right  to  use  the 
streets  for  poles  and  wires.*^ 

§  4516.  Power  of  state  to  abroga,te  discriminatory  contract  made 
by  public  service  company.  The  legislature,  or  a  public  service 
commission  to  whom  power  has  been  delegated,  may  abrogate,  so 
far  as  it  is  discriminatory,  an  existing  contract  by  a  public  service 
company  with  a  patron.*®  In  other  words,  in  connection  with  regu- 
lating rates,  a  commission  may  order  terminated  a  too  favorable  eon-- 
tract  in  favor  of  a  patron  or  consumer.*'' 

E.  Reasonableness  of  Bates  Fixed  hy  Lam 

§  4517.  General  rules.  Rates  fixed  by  the  state,  a  commission,  or 
a  municipality,  to  govern  the  charges  of  a  public  service  company, 
where  not  a  matter  of  contract,  must  be  reasonable,**  and  the  ques- 

53  Belfast  V.  Belfast  Water  Co.,  115  gers   from   three   cents   to   two   cents 

Me.    234,    L.    B.    A.    1917    B   908,    98  per  mile  and  orders  of  the  commission 

Atl.   738.  reducing  maximum  freight  rates  from 

B4 Louisville  &  N.  E.  Co.  v.  Mottley,  forty  per  cent  to  fifty  per  cent;  Cum- 

219  U.  S.  467,  55  L.  Ed.  297,  34  L.  E.  berland    Telephone    &    Telegraph    Co. 

A.   (N.  S.)   671.  V.  Memphis,  183  Fed.  875;  San  Diego 

65  Public  Service  Elec.  Co.  v.  Board  Land  &  Town  Co.  v.  Jasper,  89  Fed. 

of  Public  Utility  Com'rs,  87  N.  J.  L."  274;  New  Memphis  Gas  &  Light  Co.  v. 

128,  93  Atl.  707.  Memphis,  72  Fed.  952. 

56  Raymond  Lumber  Co.  v.  Eaymond  Florida.  Tampa  v.  Tampa  Water 
Light  &  Water  Co.,  92  Wash.  330,  L.  Works  Co.,  45  Fla.  600,  34  So.  631, 
R.  A.  1917  C  574,  P.  TJ.  R.  1916  F  437,  aff'd  199  U.  S.  241,  50  L.  Ed.  170. 
159  Pac.  133,  contract  of  water  com-  Illinois.  Chicago  v.  'Rogers  Park 
pany  to  furnish  water  at  certain  rates  Water  Co.,  214  111.  212,  73  N.  E.  375, 
to  a  manufacturing  company.  aff'g  116  111.  App.   200. 

57  Raymond  Lumber  Co.  v.  Ray-  Massachusetts.  Souther  v.  Glou- 
moud  Light  &  Water  Co.,  92  Wash.  cester,  187  Mass.  552,  69  L.  E.  A.  309, 
330,  L.  R.  A.  1917  C  574,  159  Pac.  133.  73  N.  E.  558. 

58  United  States.  Bast  St.  Louis  &  New  Jersey.  Long  Branch  Commis- 
S.  By.  Co.  V.  Belleville,  193  Fed.  95;  sion  v.  Tintern  Manor  Water  Co.,  70 
Love  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  N.  J.  Eq.  71,  62  Atl.  474,  aff'd  with- 
185  Fed.  321,  involving  validity  of  out  opinion  71  N.  J.  Eq.  790,  71  Atl. 
constitutional  provision  of  Oklahoma  1134. 

reducing  maximum  fares  for  passen-        jP^^*    Newark  Natural  Gaa  &  Fuel 
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tion  of  reasonableness  or  unreasonableness  is  one  for  the  determina- 
tion of  the  courts.*'  If  the  rates  fixed  are  unreasonable,  they  deprive 
the  company  of  its  property  without  compensation  and  therefore 
without  due  process  of  law.^®  But  the  question  then  arises  as  to 
v.'hen  a  rate  can  be  said  to  be  reasonable  and  when  it  must  be  held 
unreasonable,  and  this  is  a  very  complex  and  intricate  question. 

In  considering  this  question,  it  may  be  noticed,  in  the  first  place, 
that  the  contention  that  the  rate  fixed  by  law  is  unreasonable  is  gen- 
erally raised  by  a  corporation  whose  rates  have  been  fixed  rather 
than  by  the  patron  dr  consumer.  However,  this  does  not  militate 
against  the  rule  that  a  rate  may  be  unreasonable  either  (1)  because 
it  is  so  low  as  to  be  destructive  of  the  property  of  the  company, 
or  (2)  because  it  is  so  high  as  to  be  an  unjust  exaction  from  the 
public.®^ 

Secondly,  "reasonable"  is  a  relative  term,  and  what  is  reasonable 
depends  upon  many  varying  circumstances,®''  and  each ,  case  must 
depend  to  a  large  extent  upon  its  own  particular  facts  and  cir- 
cumstances.®^ 

Thirdly,    in   regulating  rates,    the   extent   of  their  reduction   is 


Co.  V.  Newark,  92  Ohio  St.  393,  111 
N.  E.  150;  Hooking  Valley  B.  Co.  v. 
Public  Utilities  Coimnission  of  Ohio, 
92  Ohio  ©t.  362,  110  N.  E.  521. 

Fixing  a  rate  which  eliminates  a 
discount  for  prompt  payment  cannot 
be  attacked  on  the  ground  that  it 
will  necessitate  an  additional  expense 
for  collecting  bills.  Cedar  Eapids 
Gas  Light  Co.  v.'  Cedar  Eapids,  144 
Iowa  436,  48  L.  E.  A.  (N.  S.)  1025, 
138  Am.  St.  Eep.  299,  120  N.  W.  966. 

A  municipal  regulation  that  bills 
for  telephone  service  shall  become  due 
on  the  first  of  the  month  following 
the  rendition  of  service,  and  that  they 
shall  be  subject  to  a  discount  of  ten 
per  cent  if  payment  is  made  on  or 
before  the  tenth  of  the  following 
month,  is  reasonable.  Southwestern 
Telegi'aph  &  Telephone  Co.  v.  Ballas 
(Tex.  Civ.  App.),  131  S.  W.  80, 

59  See  §4558,  infra. 

eoSmyth  v.  Ames,  169  U.  S.  466, 
526,  42  L.  Ed.  819. 

61  Turner    v.    Connecticut    Co.,    91 
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Conn.  692,  101  Atl.  88,  and  see  §  4522, 
infra. 

62  Brunswick  &  T.  Water  Dist.  v.. 
Maine  Water  Co.,  99  Me.  371,  59  Atl. 
537. 

Eequiring  water  to  be  furnished 
free  to  all  charitable,  religious  and 
educational  institutions,  and  for  bath- 
tubs, water-closets,  urinals  and  wash- 
bowls, held,  under  the  circumstances, 
to  be  confiscatory.  Chicago  v.  Rogers 
Park  Water  Co.,  214  111.  212*,  73  N.  E. 
357. 

63  Whether  two  cent  per  mile  rail- 
road rates  are  unreasonable  depends 
of  course  upon  the  facts  of  the  par- 
ticular case.  Eowland  v.  Boyle,  244 
U.  S.  106,  61  L.  Ed.  1022,  aff'g  222 
Fed.  539.  Such  rates  have  been  held 
unreasonable  in  many  cases.  Norfolk 
&  W.  E.  Co.  v.  Conley,  236  U.  S. 
605,  59  L.  Ed.  745.  South  Dakota  two 
and  one-half  cent  per  mile  law  held 
not  confiscatory,  see  Chicago  &  N.  W. 
Ey.  Co.  V.  Smith,  210  Fed.  632. 
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wholly  immaterial  provided  the  rates  as  fixed  produce  a  fair  return 
so  as  not  to  be  confiscatory.^* 

Fourthly,  under  ordinary  circumstances,  a  rate  which  does  not 
periiit  payment  of  the  expenses  of  operation  is  unreasonable  and 
invalid.®*  Thus,  where  a  two-cent  passenger  rate  does  not  enable  a 
railroad  to  earn  operating  Expenses,  where  the  road  is  operated 
economically,  it  is  confiscatory,  under  ordinary  circumstances.'® 

Fifthly,  except  in  abnormal  cases,  rates  are  unreasonable  if  the 
return  therefrom  will  not  give  a  fair  profit  on  the  value  of  the 
property.®'' 

Sixthly,  circumstances  may  exist  under  which  rates  are  reason- 
able which  do  not  afford  a  net  income  above  the  cost  of  operation 
and  taxes,  or  the  cost  of  operation,  taxes  and  fixed  charges,®*  as 
where  more  money  has  been  put  into  a  plant  than  is  required  for 
one  adequate  to  the  demands  of  the  community,®'  or  where  the  cost 
to  the  public  service  company  ds  not  kept  within  reasonable  limits 
or  where  for  any  reason  its  business  cannot  reasonably  be  so  con 
ducted  as  to  render  it  profitable,''*  or  where  branch  lines  have  been 
constructed  which  are  unprofitable.'^^  So  rates  fixed  by  law  are 
not  necessarily  unreasonable  because  the   earnings  thereunder  are 


64  Stanislaus  County  v.  San  Joaquin 
&  K.  River  Canal  &  Irrigation  Co., 
192  V.  S.  201,  48  L.  Ed.  406,  where 
rates  were  reduced  so  as  to  earn  only 
six  per  cent  instead  of  eighteen. 

65Pensacola  &  A.  E.  Co.  v.  State, 
25  Fla.  310,  3  L.  E.  A.  661,  5  So.  833. 

66  Bellamy  v.  Missouri  &  N.  A.  R. 
Co.,  215  Fed.  IS,  L.  E.  A.  1915  A  1, 
Arkansas  statute. 

67  See  §  4648,  infra. 

Ever  since  the  e^e  of  Smyth  v. 
Ames,  169  V.  S.  466,  43  L.  Ed.  819, 
"the  doctrine  has  been  well  estab- 
lished that  except  in  abnormal  cases 
legislation  reducing  rates  which  does 
not  leave  a  fair  profit  upon  the  capital 
involved  is  virtually  confiscatory." 
Wyman,  Public  Service  Corporations, 
§  112S. 

"Railroad  property,"  it  is  said,  "is 
BO  fa;r  public  in  its  nature  as  to  be 
subject  at  all  times  to  reasonable 
legislative  regulation,  and,  on  the 
other  hand,  is  so  far  private  in  char- 


acter that  its  owners  cannot  be  de- 
prived of  any  part  thereof  without 
just  compensation.  On  the  one  side  is 
the  imperative  duty  to  render  re- 
quired service  at  a  reasonable  rate, 
and  upon  the  other  side  is  the  abso- 
lute right  to  be  permitted  to  earn  a 
fair  return  upon  the  capital  neces- 
sarily invested  in  the  enterprise." 
Ann  Arbor  R.  Co.  v.  Fellows,  236  Fed. 
387,389.  See  also  Dela-oit  &  M.  B.  Co. 
V.  Michigan  Eailroad  Commission,  203 
Fed.   864. 

68  State  V.  Seaboard  Air  Line  By., 
48  Fla.  129,  144,  37  So.  314,  and  see 
§  4548,  infra. 

69  Coal  &  Coke  Ry.  Co.  v.  Conley, 
67  W.  Va.  129,  100,  67  S.  E.  613. 

70  Missouri,  K.  &  T.  E.  Co.  v.  Inter- 
state Commerce  Commission,  164  Fed. 
645,  648. 

71  In  re  Arkansas  Railroad  Bates, 
168  Fed.  720,  732;  Steenerson  v.  Great 
Northern  By.  Co.,  69  Minn.  353,  396, 
72  N.  W.  713. 
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Bot  sufficient  to  pay  operating  expenses  and  interest  on  the  corporate 
debts.  The  reason  has  been  stated  as  follows :  "Large  and  unnecessary 
debts  might  have  been  contracted  through  extravagance,  enormous 
salaries,  and  mismanagement,  exceeding  the  cost  of  building  and 
equipping  the  road,  and  bearing  a  rate  of  interest  amounting  to  more 
than  a  reasonable  profit  on  the  capital  necessary,  when  judiciously 
expended,  to  construct  and  equip  the  road."''^  And  a  mere  failure 
to  produce  some  profit  to  those  "who  have  invested  their  money  in 
a  public  service  company  is  not  conclusive  that  the  rates  fixed 
are  unjust  and  unreasonable.  As  said  by  Justice  Brewer  in  a  de- 
cision of  the  Supreme  Court  of  the  United  States  "there  may  have 
been  extravagance  and  a  needless  expenditure  of  money;  there  may 
be  waste  in  the  management  of  the  road;  enormous  salaries,  unjust 
discrimination  as  between  individual  shippers,  resulting  in  general 
loss.  The  construction  may  have  been  at  a  time  when  material  and 
labor  were  at  the  highest  price,  so  that  the  actual  cost  far  exceeds 
the  present  value;  the  road  may  have  been  unwisely  built,  in  local- 
ities where  there  is  no  sufficient  business  to  sustain  a  road.  Doubt- 
less, too,  there  are  many  other  matters  affecting  the  rights  of  the 
community  in  which  the  road  is  built  as  well  as  the  rights  of  those 
who  have  built  the  road."''' 

Seventhly,  the  state  cannot  compel  the  establishment  of  rates 
not  otherwise  reasonable  in  order  to  build  up  a  local  enterprise.''* 

Eighthly,  if-  a  rate  yields  a  reasonable  return,  it  is  not  confiscatory 
because  it  fails  to  yield  in  addition  an  amount  for  the  purpose  of  re- 
coupiiig  prior  losses  in  the  pioneer  years  of  the  business.''^ 

§4518.  Matters  to  be  considered.  Leaving  out  of  consideration 
freight  rates  on  particular  commodities  which  is  beyond  the  scope 
of  this  -work,''^  and  taking  into  consideration  only  rates  of  public 
service  companies  as  a  whole,  while  many  matters' must  be  investi- 
gated, the  four  most  important  questions  which  arise  are  as  follows: 

72  Missouri  Pac.  Ey.   Co.  v.  Smith,  that  the  reduction  would  build  up  a 

60  Ark.  221,  244,  29  S.  W.  752.  profitable   patronage   and   enable    the 

78  Eeagan  v.  Farmers  Loan  &  Trust  company  to  make  a  net  sum  equal  to 

Co.,  154  U.   S.    362,   412,   38   L.    Ed.  that  in  another  city  of  the  same  size 

1014.  not  far   away   where   the   new   rates 

71  Northern   Pac.   E.    Co.    v.   North  were  in  force.    Springfield  Gas  &  Elec- 

Dakota,  236  U.  S.  5S5,  59  L.  Ed.  735,  trie  Co.  v.  Barker,  231  Fed.  331. 
L.  E.  A.  1917  F  1148,  Ann.  Cas.  1916  75  South   &   North  Alabama  R.   Co. 

A  1.  V.  Eailroad  Commission  of  Alabama, 

To  illustrate:    A  commission  cannot  210  Fed.  465,  480. 
fix  rates  for  electricity  on  the  theory  76  See  §  4521,  infra. 
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1.  What  sum  shall  be  fixed  as  representing  the  property  of  the 
company  on  which  it  is  entitled  to  a  fair  return,  i.  e.,  the  value  of 
the  property  ?  '''  , 

2.  What  are  the  gross  earnings  of  the  company  ?  '*  Especially  is 
this  item  valuable  where  the  litigation  as  to  the  reasonableness  of 
rates  fixed  by  law  is  a  sufficient  time  after  the  fixing  of  the  rates  to 
determine  the  gross  income  under  such  new  rates.''®  The  gross  in- 
come of  a  public  service  corporation  consists  of  the  total  sums  re- 
ceived by  it  from  the  operation  of  the  business  and  from  other 
sources  incidental  thereto,  so  far  as  the  property  from  which  the 
income  is  derived  is  devoted  to  the  public  service.  The  net  income  is 
the  gross  income  less  the  expenses  of  the  business.** 

3.  What  are  the  operating  expenses  of  the  company  which  must 
be  ascertained  and  deducted  from  the  gross  earnings?  *^ 


77  See  §§4531-4542,  infra. 

78  In  deterniining-  the  amount  of  re- 
ceipts of  a  water  company  a  discount, 
if  the  monthly  charge  is  promptly 
paid,  should  not  be  figured,  but  in- 
stead the  book  rate  -where  the  com- 
pany was  not  compelled  by  ordinance 
to  discount  the  rates  established. 
KnoxviUe  V.  Knoxville  Water  Co., 
212  U.   S.  1,  53  L.  Ed.  371. 

If  an  ordinance  fixing  water  rates 
has  been  in  force  for  several  years  so 
that  its  praotioal  results  are  suscep- 
tible of  proof  as  to  whether  the  com- 
pany ias  received  a  fair  return 
thereunder,  the  company,  in  an  action 
to  have  the  rates  declared  unreason- 
able, should  show  the  earnings  and 
expehses  during  the  time  since  the 
passage  of  the  ordiiiaiace.  Lake 
Forest  Water  Co.  v.  Lake  Torest,  249 
HI.  382,  94  N.  E.  517. 

79 "The  precise  subject  of  inquiry 
was,  what  would  be  the  effect  of  the 
ordinance  in  the  future.  The  opera- 
tions of  the  preceding  fiscal  year,  or 
of  any  other  past  fiscal  year,  were 
valueless  if  the  year  was  abnormal, 
and  were  only  of  signifioajice  so  far  aa 
they  foretold  the  future.  If,  as  in 
.this  case,  sufficient  time  has  passed,  so 
that  certainty  instead  of  prophecy  can 
be  obtained,  the  certainty  would  be 


preferable  to  the  prophecy.  In  this 
case  there  could  be  no  absolute  cer- 
tainty, because  the  ordinance  had 
never  been  put  in  operation.  But 
evidence  ,of  the  operations  of  the 
years  succeeding  .to  the  ordinance  is 
relevant  and  of  great  importance  and 
by  a  consideration  of  such  evidence 
a  m^uch  greater  degree  of  certainty 
eould  be  obtained.  Suppose,  by  way 
of  illustration,  that,  before  bringing 
suit  the  company  had  put  the  ordi- 
nance into  effect  and  had  observed  it 
for  a  number  of  years,  and  the  result 
showed  that  a  suflfieient  net  income 
had  been  realized — ^is  it  possible  that 
a  suit  then  could  be  brought  and  the 
evidence  confined  to  a  period  prior 
to  the  ordinance,  and,  by  a  process 
of  speculation,  the  conclusion  reached 
that  the  ordinance  would  be  confisca- 
tory?" Knoxville  v.  KnoxviUe  Water 
Co.,  212  TJ.  S.  1,  53  L.  Ed.  37L 

80  Net  earning  power  "  is  one  of  the 
most  important  elements  to  consider 
in  ascertaining  whether  rates  of  fare 
are  reasonable  or  otherwise,"  it  has 
been  said,  in  referring  to  the  fares  of 
street  railway  companies.  Duluth  St. 
E.  Co.  v.  Railroad  Commission,  161 
Wis.  245,  152  N.  W.  887. 

81  See.  §  4546,  infra. 
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4.  What  rate  of  interest  on  the  value  of,  the  property  of  th*e 
company,  produced  by  the  net  income  after  making  all  proper  de- 
ductions, in  so  low  as  to  make  the  rate  unreasonable  or  confiscatory  ?  *^ 

§  4519.  Effect  of  incorporation  after  enactment  of  rate  regulation. 
Where  a  public  service  company  is  incorporated  after  the  enact- 
ment of  a  statute  fixing  rates  applicable  to  corporations  6f  its  class, 
go  as  to  be  bound  thereby,  it  cannot  contest  the  reasonableness  of 
such  rates  eis  applicable  to  itself.  Thus,  a  street  railway  company 
was  incorporated  in  Massachusetts  under  a  statute  making  it  "sub- 
ject to  all  the  duties,  liabilities  and  restrictions  set  forth  in  all 
general  laws  now  or  hereafter  in  force  relating  to  street  railway 
companies,"  with  certain  exceptions  which  were  not  applicable.  Prior 
to  its  incorporation  a  statute  had  been  enacted  requiring  street  rail- 
road companies  to  carry  school  children  at  half  price.  The  Supreme 
Court  of  the  United  States  held  that  the  street  ear  company  could 
not  attack  the  constitutionality  of  the  act  as  depriving  it  of  prop- 
erty without  due  process  of  law  for  the  reason  that  it  was  as  much 
bound  by  the  statute  as  if  its  provisions  had  bfeen  inserted  in  the 
charter  of  the  company  in  terms.*^  ,  The  same  rule  has  been  laid 
down  in  New  York  in  several  cases.'* 

§4520.  Nature  of  company  as  important.  In  determining  the 
reasonableness  of  rates  fixed  by  law,  it  is  generally  immaterial 
whether  the  company  whose  rates  are  regulated  is  a  railroad,  street 
railroad,  water,  gas,  electric  light,  telegraph,  telephone  or  other  pub- 
lie  service  company.  The  governing  rules  as  to  ascertaining  the 
value  of  the  property,  and  what  are  to  be  deducted  as  operating  ex- 
penses are  the  same,  although  there  is  an  inclination  on  the  part  of 
the  courts  to  allow  a  higher  rate  of  return  to  some  classes  of  public 
service  corporations  than  to  others,  as  noticed  hereafter.^  Of  course, 
freight  rates  on  particular  commodities  are  governed  by  particular 
rules  not  applicable  to  other  corporations,  since  in  such  a  case  the 
particular  gervice  rendered  is  of  great  importance,'^  while  in  the 
ease  of  passenger  rates  and  the  rates  of  other  companies  the  ques- 

82  See  §  4548,  infra.  85  See  §  452S,  infra. 

83  Interstate  Consol.  St.  B.  Co.  v.  86  See  Interstate  Commerce  Commis- 
Massaehusetts,  207  U.  S.  79,  84,  52  sion  v.  Chicago  Great  Western  By. 
L.  Ed.  Ill,  12  Ann.  Cas.  555,  afE'g  Co.,  141  Fed.  1003,  setting  forth 
187  Mass.  436,   11   L.  B.   A.    (N".  ■  S.)  governing    considerations    in    freight 

,  973,  2  Ann.  Cas.  419,  73  N.  E.  530.  charges. 

84  See   §4511,  supra,  as  io  reduced 
rates  to  school  children. 
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tion  ordinarily  is  not  as  to  the  rate  for  particular  kinds  of  service 
ibut  for  a  uniform  service  to  all  tie  public. 

§  4521.  BeasonablenesB  of  freight  rates  on  particular  commodities. 

The  most  of  the  decisions  of  'the  Interstate  Commerce  Commission 
relate  to  the  reasonableness  of  freight  rates  on  particular  commodi- 
ties. Under  the  statute  creating  that  commission,  if  it  finds  any- 
individual  or  joint  rates  to  be  unjust  or  unreasonable  or  unduly 
preferential  or  prejudicial,  it  may  determine  and  prescribe  what 
will  be  the  reasonable  rates  to  be  charged  in  the  future.  In  fixing 
such  rates,  the  value  of  the  commodity  transported  is  properly  taken 
into  consideration,'''  as  well  as  the  value  of  the  service  to  the  shipper, 
the  cost  of  the  particular  service,  etc.,  all  of  which  is  beyond  the 
scope  of  this  work,**  except  as  to  a  few  incidental  matters  herein- 
after noticed. 

§  4522.  Beasonableness  from  viewpoint  of  patron  or  consumer— 
In  general.  There  is  a  difference  between  the  reasonableness  of 
rates  fixed  by  the  corporation  itself,  and  rates  fixed  by  law,  in  most 
cases,  in  that  in  the  one  case  the  viewpoint  is  more  especially  that 
of  the  reasonableness  as  affecting  the  patron  or  consumer,  while  in 
the  other  case  the  element  of  reasonableness  as  affecting  the  patron 
or  consumer  is  rarely  considered  and  the  only  question  is  whether 
the  rate  fixed  by  law  is  so  low  as  to  deprive  the  corporation  of  a 
just  return  on  the  value  of  its  property.  "Where  the  rate  is  fixed 
by  the  company,  it  is  often  commensurate  with  "what  the  traffic  will 
bear,"*^  which  has  been  said  to  be  "fundamental  in  private  busi- 
ness but  often  wholly  opposed  to  public  duty. ' '  "• 

In  this  connection,  however,  the  reasonableness  of  rates  fixed  by  the 
corporation  is  not  considered  and  the  only  question  is  the  reasonable- 
ness of  rates  as  fixed  by  law.  Undoubtedly,  from  the  viewpoint  of 
the  corporation,  rates  are  unreasonable  unless  they  produce  a  suf- 
ficient sum  to  pay  not  only  operating  expenses  but  also  a  fair  re- 
turn upon  the  value  of  the  property  employed  in  the  business.^^  On 
the  other  hand,  rates  are  unreasonable  from  the  viewpoint  of  the 
patron  or  consumer  if  they  are  higher  than  what  the  service  is  worth 

SVSee    Beale    &    Wyman,    Railroad  sion   v.    Chicago    Great   Western  Ey.   . 

Bate  Regulation,  §436.  Co.,  141  Fed.  1003. 

88  See,  on  this  subject,  Beale  &  Wy-  '  BO  2  Wyman,  Public  Service  Corpor- 
man,   Railroad  Rate   Regulation    (2nd  ations,  §  1211. 

Ed.),    §§380-603.  91  See  §  4548,  infra. 

89  See  Interstate  Commerce  Commis- 
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to  the  patron  or  consumer.  How  far  do  these  two  viewpoints  con- 
flict? Are  the  courts  to  hold  a  rate  reasonable,  as  fixed  by  law, 
where  it  imposes ,  a  rate  more  than  the  value  of  the  service  to  the 
public  in  order  to  give  the  company  a  fair  return  upon  its  property, 
or,  on  the  other  hand,  a  rate  corresponding  to  the  value  of  the  serv- 
ice to  the  public  but  so  low  as  to  give  the  company  very  little  or  no 
profit?  Furthermore,  what  is  the  worth  of  the  service  to  the  pub- 
lic and  how  is  it  to  be  estimated  ? 

§  4523.  —  Statement  of  rule.  It  was  said  by  Justice  Brewer  in  a 
decision  of  the  Federal  Supreme  Court  that  "justice  demands  that 
everyone  should  receive  some  compensation  for  the  use  of  his  money 
and  property,  if  it  be  possible  without  prejudice  to  the  rights  of 
others,"  but  in  the  same  case  he  also  stated,  in  effect,  that  mere 
failure  on  the  part  of  the  public  utility  to  obtain  a  profit  was  not 
conclusive  that  the  rates  fixed  by  law  were  too  low.*^  This  excep- 
tion to  the  rule  as  to  the  right  to  a  fair  return,  if  it  may  be  so  called, 
is  applicable  only  to  abnormal  eases,  but  in  such  cases,  where  war- 
ranted by  the  circumstances,  the  exception  is  well  settled  by  the 
later  decisions,  and  it  is  now  well  recognized  that  circumstances  may 
exist  under  which  rates  fixed  by  law  must  be  held  reasonable  although 
they  do  not  afford  a  net  income  above  the  cost  of  operation  and 
maintenance  or  create  a  very  low  rate  of  return  such  as  in  ordinary 
cases  would  be  held  to  be  unreasonable,  where  a  higher  rate  would 
be  in  excess  of  the  value  of  the  supply  or  service  to  the  patron  or 
consumer.**  In  other  words,  under  some  circumstances,  the  rates 
fixed  by  law  cannot  be  attacked  by  the  company  for  failure  to  pro- 
duce a  fair  return  upon  the  investment  if  they  do  not  exceed  the 

92  Eeagaa  v.  Farmers  Loan  &  Trust  Maine.  Brunswick  &  T.  Water  Diat, 
Co.,  154  U.  S.   362,   38   L.  Ed.   1014.  v.  Maine  Water  Co.,  90  Me.  371,  59- 

93  United  States.  San  Diego  Land  Atl.  537;  Kennebec  Water  Dist.  v. 
&  Town  Co.  V.  iSTational  City,  174  U.  Waterville,  97  Me. '  1»5,  60  L.  R.  A. 
S.  739,  755,  43  L.  Ed.  1154;  Smyth  v.  856,  54  Atl.  6. 

Ames,  169  U.  S.  466,  546,  42  L.  Ed.  Wasliington.  Puget  Sound  Elec.  By. 
819;  Southern  Pac.  Co.  V.  Bartine,  170  v.  Railroad  Commission  of  Washing- 
Fed.  725,  767.  ton,  65  Wash.  75,  Ann.  Cas.  1913  B 

Florida.    State  v.  Seaboard  Air  Line  763,  117  Pae.   739. 

By.,  48  Fla.  129,  37  So.  314.    See  also  The  same  rule  is  announced  by  the 

State  V.   Louisville  &   N.   B.   Co.,   63  Interstate    Commeree    Commission    in 

Fla.  274,  287,  57  So.  673.  cases  within  its  jurisdiction.    Imperial 

Illinois.'     Chicago    Union    Traction  Coal   Co.   v.   Pittsburgh,   etc.,  R.   Co., 

Co.  V.  Chicago,  199  111.  579,  642,  65  N.  2  Int.  Com.  Rep.  618,  636. 
E.  470.  : 
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value  of  the  service  to  the  publie,^*  and  a  public  service  property- 
may  or  may  not  have  a  value  independent  of  the  amount  of  rates, 
which  for  the  time  being  may  be  reasonably  large,  and  a  public  serv- 
ice company  may,  under  some  circumstances/ be  required  to  perform 
its  service  at  rates  prohibiting  a  fair  return  to  its  stockholders,  con- 
sidering their  property  merely  as  an  investment.'* 

§4524.  — CirCTunstaiices  justifying  rate  producing  no  profit  or 
very  small  profit.  Circumstances  may  exist  under  which  rates  fixed 
by  law  are  reasonable  although  not  affording  a  net  income  above  the 
cost  of  operation.'®  Thus,  as  said  in  regard  to  a  railroad  company, 
"there  may  have  been  extravagance  and  a  needless  expenditure  of 
money;  there  may  be  waste  in  the  management  of  the  road;  enor- 
mous salaries,  unjust  discriminations  as  between  individual  ship- 
pers, resulting  in  general  loss.  The  construction  may  have  been 
at  a  time  when  material  and  labor  were  at  the  highest  price,  so  that 
the  actual  cost  far  exceeds  the  present  value;  the  road  may  have 
been  unwisely  built,  in  localities  where  there  is  no  sufficient  busi- 
ness to  sustain  a  road.  Doubtless,  too,  there  are  many  other  mat- 
ters affecting  the  rights  of  the  community  in  which  the  road  is  built 


94  The  public  has  a  light  to  demand 
that  no  mora  ehall  be  exa;cted  than 
the  services  rendered  are  reasonably 
worth.  The  public  cannot  be  sub- 
jected to  unreasonable  rates,  in  order 
simply  -that  stockholders  may  earn 
dividends.  Covington  &  L.  Turnpike 
Eoad  Co.  V.  Sanford,  164  U.  S.  578, 
597,  588,  41  L.  Ed.  560;  SjJring  Valley- 
Waterworks  V.  San  Francisco,  192  Fed. 
137,  143;  Spring  Valley  Water  Co.  v. 
San  Francisco,  165  Fed.  667. 

"The  company  engages  in  a  volun- 
tary enterprise.  It  is  not  compelled, 
at  the  outset,  to  enter  into  the  under- 
takings. It  must  enter,  if  at  all,  sub- 
ject to  the  contingencies  of  the  busi- 
ness, and  subject  to  the  rules  that  its 
rates  must  not  exceed  the  value  of 
the  services  rendered  to  its  customers. 
It  has  accepted  valuable  franchises 
granted  by  the  state,  franchises  ordi- 
narily exclusive  for  the  time  being, 
franchises  which  ordinarily  debar  the 
public  from  serving  themselves  satis- 
factorily in  any  other  way;  and  in  re- 


turn it  must  perform  the  duties  to  the 
public  which  it  has  voluntarily  as- 
sumed at  rates  not  exceeding  .the 
value  of  the  services  to  the  public 
taken  as  individuals,  and  this  irre- 
spective of  the  remuneration  it  may 
itself  receive."  Brunswick  t  T. 
Water  Dist.  v.  Maine  Water  Co.,  99 
Me.  371,  59  Atl.  537,  541. 

95  Brunswick  &  T.  Water  Dist.  v. 
'Maine  Water  Co.,  99  Me.  371,  59  Atl. 
537. 

96  State  V.  Seaboard  Air  Line  Ey., 
4S  Fla.  129,  144,  37  So.  314.  See  also 
Missouri  Pac.  Ey.  'Co.  v.  Smith,  60 
Ark.  221,  243,  29  S.  W.  752. 

An  illustration  is  where  operating 
expenses  are  excessive  and  the  man- 
agement is  inefficient.  State  v.  Atoms 
Exp.  Co.,  85  Neb.  25,  42  L.  B.  A.  (N. 
S.)  306,  122  N".  W.  691. 

Eule  applied  to  branch  road.  In  re 
Arkansas  Eailroad  Bates,  168  Fed. 
720,  732;  Steenerson  v.  Great  Northern 
By.  Co.,  60  Minn.  353,  395,  72  N.  W. 
713. 
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as  well  as  the  rights  of  those  who  have  built  the  roads."  ^''  And  in 
a  later  case  in  the  Federal  Supreme  Court  it  was  said  that  railroad 
companies  cannot  "in  all  cases  be  allowed  to  charge  grossly  exorbi- 
tant rates  as  compared  with  rates  paid  upon  other  roads,  in  order 
to  pay  dividends  to  stockholders.  Each  case  must  be  determined  by 
its  own  considerations,  and  while  the  rule  *  *  *  is  undoubtedly 
sound  as  a  general  proposition  that  the  railways  are  entitled  to  a 
fair  return  upon  the  capital  invested,  it  might  not  justify  them  in 
charging  an  exorbitant  mileage  in  order  to  pay  operating  expenses, 
if  the  conditions  of  the  country  did  not  permit  it."'*  So  it  has 
been  said  that  "if,  in  construction  or  purchase,  more  money  has  been 
put  into  a  plant  than  is  required  for  one  adequate  to  the  demands 
of  the  community,  the  usual  return  on  such  sum  would  be  more 
than  the  service  rendered  the  public  is  worth.  Both  the  public  and 
the  public  service  investor  are  to  be  considered,  and  justice  done  to 
each."^  Again,  "where  the  cost  to  the  carrier  is  not  kept  within 
reasonable  limits,  or  where  for  any  reason  its  business  cannot  reason- 
ably be  so  conducted  ais  to  render  it  profitable,  the  misfortune  must 
fall  upon  the  carrier,  as  would  be  the  case  if  it  were  engaged  in 
any  other  line  of  business."^  For  instance,  if  a  suburban  railway 
raises  its  rates  so  as  to  compel  commuters  to  give  up  their  homes 
and  move  into  the  city,  it  is  reasonable,  it  seems,  to  lower  the  rates 
where  the  reduction  will  permit  the  company  to  carry  at  a  profit 
over  the  cost  of  operating  expenses,  although  at  a  rate  less  than 
an  adequate  return  for  the  use  of  the  property,  where  passengers 
cannot  afford  to  pay  a  higher  rate.*  So  it  has  been  said  that  "if  a 
railroad  is  built  into  a  new,  sparsely  settled  territory  with  a  view 
of  serving  a  large  future  population  and  developing  business,  the 
Constitution  does  not  require  the  few  people  and  the  small  business 
of  the  present  time  to  pay  rates  which  will  yield  an  income  equal 
to  the  full  return  to  be  gathered  when  the  country  is  populated  and 
business  developed  to  the  full  capacity  of  the  road."^  Again:  "If  ' 
a  plant  is  built,  as  probably  this  was,  for  a  larger  area  than  it  finds 

STEeagan  v.  Farmers  Loan  &  Trust  8  Puget  Sound  Elec.  Ey.  v.  Railroad 

Co.,  154  XJ.  S.  362,  412,  38  L.  Ed.  1014.  Commission  of  Washington,  65  Wash. 

98  Minneapolis  &  St.  L.  E.  '  Co.  v.  76,  Ann.  Caa.  1913  B  763,  117  Pac. 
Minnesota,  186  TJ.  S.  257,  268,  46  L.  739.  But  compare  People  v.  Public 
Ed.  1161.  Service  Commission  for  Second  Dist., 

99  Coal  &  Coke  Ey.  Co.  v.  Conley,  159  N.  T.  App.  Div.  531,  538,  145 
67  W.  Va.  129,  190,  67  S.  E.  613.  N.  T.  Supp.  503. 

1  Missouri,  K.  &  T.  E.  Co.  v.  Inter-  3  Southern  Pao.  Co.  v.  Bartine,  170 

state  Commerce  Commission,  164  Fed.      Fed.  725,  767. 
645,  648, 
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itself  able  to  supply,  or,  apart  from  that,  if  it  does  not,  as  yet,  have 
the  customers  contemplated,  neither  justice  nor  the  Constitution  re- 
quires that,  say,  two-thirds  of  the  contemplated  number  should  pay 
a  full  return."* 

§  4525.  —  What  constitutes  value  of  service  to  patron  or  con- 
sumer. It  has  been  said  that  vrhile  a  rate  which  is  reasonable  from 
the  point  of  view  of  the  public  service  company  may  be  unreason- 
able from  the  point  of  view  of  the  patron,  and  vice  versa,  and  some 
courts  hold  that  the  rate  must  be  fair  in  so  far  as  the  patron  is 
concerned,  and  theoretically  this  is  correct,  and  in  some  instances 
where  the  question  is  whether  a  particular  charge  by  a  carrier  is 
a  reasonable  olie,  it  is  proper  to  consider  the  fairness  of  the  charge 
from  the  standpoint  of  the  patron,  yet  in  so  far  as  the  rates  of  water, 
gas,  electric  light,  telegraph  and  telephone,  street  car,  etc.,  companies 
are  concerned,  it  may  be  questioned  whether  the  value  of  the  serv- 
ice to  the  patron  can  be  made  the  test,  since  that  value  cannot  ordi- 
narily be  ascertained.  A  fortiori,  the  cost  to  the  consumer  of  obtaih- 
ing  the  service  for  himself  is  not,  it  is  believed,  a  proper  test,  although 
that  has  been  applied  in  at  least  one  case.*  In  any  event,  the  value 
of  the  services  to  the  patron  or  consumer  as  an  individual,  rather 
the  value  of  the  services  to  the  public  in  the  aggregate,  is  to  be 
considered.^  But  while  commissions  and  courts  may  sometimes  con- 
sider the  value  of  the  service  to  the  patron  or  consumer,  no  fixed 
rule  has  been  laid  down  by  the  courts  as  to  what  that  value  is,  and 
it  would  seem  that  it  is  impossible  to  do  so.'' 

iS/an   Diego   Land   &   Town   Co.   v.  7  "We  do  not  doubt  that,  when  the 

Jasper,  189  U.  S.  439,  446,  47  L.  Ed.  worth  of  a  public  service  of  this  kind 

892.  to    the    public    or    the    customers    is 

6  Grand    Haven    v.    Grrand    Havea  spoken  of,  necessarily  one  of  the  ele- 

"Waterworks,  119  Mich.  652,  78  N.  W.  ments  to  be  considered  is  the  expense 

890.  at  which  the  public  or  customers,  as 

6  The  basis  of  calculation  to  de-  a  community,  might  serve  themselves 
termine  the  reasonableness  of  rates  were  they  freei  to  do  so,  and  were 
charged  for  water  by  a  public  service  it  not  for  the  existence  of  the  prac- 
corporation,  is  the  fair  value  of  the  tically  exclusive  franchises  of  the  sup- 
property  used  by  it  for  the  conven-  plying  company.  When  the  worth  of 
ienee  of  the  public.  However,  the  the  water  to  a  consumer  is  estimated, 
public  have  a  right  to  demand  that  we  are  not  limited  to  the  value  of 
the  rate  be  no  higher  than  the  serv-  water  itself,  for  it  is  an  absolute 
ices  are  worth  to  them  as  individuals,  necessity.  Its  value  has  no  limit, 
not  in  the  aggregate.  Kennebec  Water,  speaking  abstractly,  is  price- 
Water  Dist.  V.  Waterville,  97  Me.  less;  it  is  inestimable.  To  sustain  life 
185,  60  L,  B,  A.  856,  54  Atl,  6.  it  must  be   had  at  any  price.     And, 
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§4526.  Reasonableness  of  return  aa  a  whole.  Several  questions 
are  presented  for  consideration  under  this  head,  as  to  some  of  which 
there  has  been  considerable  conflict  of  opinion.  In  some  respects, 
the  reasonableness  of  rates  for  a  particular  kind  of  service  or  for 
a  separate  part  of  the  business  are  considered  separately  without 
reference  to  the  business  as  a  whole.  Thus,  the  general  rule  is  that, 
in  determining  whether  a  particular  rate  fixed  for  a  common  car- 
rier is  reasonable,  the  courts  must  not  consider  earnings  from  other 
branches  of  the  service.  To  illustrate:  In  determining  whether 
passenger  rates  are  reasonable  the  freight  earnings  cannot  be  con- 
sidered.* So  the  reasonableness  of  an  intrastate  rate  must  be  de- 
termined from  the  intrastate  business  alone  without  considering  the 
interstate  business.*    And  the  reasonableness  of  commutation  rates 


in  this  respect  a  public  water  service 
differs  from  all  other  kinds  of  public 
service.  In  estimating  what  it  is  rea- 
sonable to  charge  for  a  water  service 
— that  is,  not  exceeding  its  worth  to 
the  consumers — water  is  to  be  re- 
garded as  a  product,  and  the  cost  At 
which  it  can  be  produced  or  distrib- 
uted is  an  important  element  of  its 
worth.  It  is  not  the  only  element. 
However.  The  individuals  of  a  com- 
munity may  with  reason  prefer  to 
pay  rates  which  yield  a  return  to  the 
money  of  other  people  higher  than 
the  event  shows  they  could  serve 
themselves  for,  rather  than  make  the 
venture  themselves,  and  risk  their  own 
money  to  lose  in  an  uncertain  enter- 
prise. It  was  said  by  us  in  the 
Waterville  «ase  that  the  investor  is 
entitled  to  something  for  the  risk  he 
takes,  and  it  is  not  unreasonable  for 
the  consumer  to  be  charged  with 
something  on  that  account.  That  is 
one  of  the  things  which  make  up  the 
worth  of  the  water  to  the  customer. 
The  same  element  enters  always  into 
the  relations  between  producer  and 
consumer.  But  such  a  consideration 
as  this-last  one  must  always  be  treated 
with  caution.  The  company  is  only 
entitled  to  fair  returns,  in  any  event, 
and  'fair'  to  the  customer  as  well  as 
to  itself."     Brunswick   &   T.   Water 


Dist.  V.  Maine  Water  Co.,  &9  Me.  371, 
59  Atl.  537,  543. 

8  The  validity  of  state  regulations 
of  passenger  rates  on  railroads  must 
be  determined  solely  by  their  effect 
upon  the  passenger  business  of  the 
company,  separately  considered  from 
the  freight  business.  Norfolk  &  W. 
E.  Co.  V.  Oonley,  236  U.  S.  605,  59  Ii. 
Ed.  745. 

If  the  yield  to  the  carrier  from 
intrastate  passenger  earnings  under 
a  specific  rate  is  reasonable  in 
amount,  then  confiscation  cannot  re- 
sult from  such  a  rate,  even  though 
it  be  also  true  that  the  entire  earn- 
ings derived  from  intrastate  business, 
both  freight  and  passenger,  are  unre- 
munerative.  South  &  North  Alabama 
E.  Co.  V.  Eailroad  Commission  of  Ala- 
bama, 210  Fed.  465,  476. 

9  Minnesota  Eate  Cases,  230  TJ.  S. 
352,  57  L.  Ed.  1511,  48  L.  E.  A. 
(N.  S.)  1151,  Ann.  Cas.  1916  A  18; 
Smyth  V.  Ames,  169  TJ.  S.  466,  42  L. 
Ed.  819. 

The  reasonableness  of  intrastate 
rates  must  be  determined  solely  with 
regard  to  intrastate  business  and  with- 
out reference  to  interstate  business, 
and  conversely  interstate  rates  are 
reasonable  or  not  without  regard  to 
intrastate  business.  Smyth  v.  Ames, 
169  U.  S.  466,  527,  42  L.  Ed.  819. 
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is  to  be  determined  by  reference  to  such  service  alone  rather  than 
by  considering  the  entire  net  revenue  of  the  railroad,  from  what- 
ever source  derived.^"  So  it  is  now  settled  by  a  late  decision  of  the 
Supreme  Court  of  the  United  States, ^^  although  there  is  authority 
to  the  contrary, ^^  that  a  statute  which  segregates  a  single  commodity, 
•  and  imposes  upon  it  a  rate  which  would  ocmpel  the  carrier  to  trans- 
port it  for  less  than  the  proper  cost  of  transportation,  is  in  excess 
of  the  power  of  the  state,  notwithstanding  the  return  from  the  en- 
tire intrastate  business  is  adequate ;  and  it  is  immaterial  that  the  rate 
was  imposed  to  aid  in  the  development  of  a  local  industry  and  thus 
to  confer  a  benefit  upon  the  people  of  the  state.^'  For  instance,  a 
rate  cannot  be  fixed  on  sugar  cane,  without  regard  to  whether  it 
will  yield  a  fair  return  to  the  carrier,  although  the  carrier  derives 
a  reasonable  compensation  from  its  property  in  the  state,  taken 
as  a  whole.^*  Conversely,  according  to  this  rule,  a  railroad  should 
not  be  permitted  to  raise  its  rates  as  to  a  particular  commodity  above 
a  reasonable  amount,  although  a  general  loss  still  remains  on  the 
whole  traffic  of  the  road.^^    So  it  has  been  held  that  the  receipts  and 


An  exception  to  the  rule,  however, 
is  recognized  where  ' '  the  road  is  built, 
maintained  and  operated  essentially 
for  interstate  purposes,  and  where  the 
intrastate  business  is  incidental  merely 
and  confessedly  too  inconsiderable  to 
render  feasible  the  fixing  of  a  reason- 
able maximum  passenger  rate  on  the 
basis  of  comparative  values. ' '  Wash- 
ington Southern  E.  Co.  v.  Com.,  112 
Va.  515,  521,  71  S.  E.  539. 

10  Pennsylvania  E.  Oo.  v.  Towers, 
126  Md.  59,  Ann.  Cas.  1917  B  1144, 
94  Atl.  330,  in  which  case,  however, 
the  court  said  that  "there  are  un- 
doubtedly cases  which  tend  to  sup- 
port" the  contrary  view,  "among 
which  may  be  named  Eailway  Go.  v. 
Smith,  60  Ark.  221,  29  S.  W.  752;  P. 
&  A.  E.  E.  v.  Fla.,  25  Fla.  310;  People 
v.  St.  L.  T.  &  H.  R.  E.,  176  m.  512, 
52  N.  E.  292,  85  L".  E.  A.  6'56.  These 
cases,  however,  are  not  in  accord  with 
the  general  trend  of  decision."  See 
also  Commutation  Eate  Cases,  21  Int. 
Com.  Eep.  428. 

11  Northern  Pac.  E.  Co.  v.  North 
Dakota,  236  U.  S.  585,  604,  59  L.  Ed. 


735,  L.  E.  A.  1917  F  1148  with  note, 
Ann.  Cas.  1916  A  1,  distiiguishing 
Minneapolis  &  St.  L.  E.  Co.  v.  Minne- 
sota, 186  XT.  S.  257,  46  L.  Ed.  1151. 

This  rule  is  also  established  in  Mor- 
gan's Louisiana  &  T.  E.  &  S.  S.  Co. 
v.  Eailroad  Commission  of  Louisiana, 
127  La.  636,  53  So.  890,  followed  in 
Louisiana  Ey.  &  Nav.  Co.  v.  Eailroad 
Commission  of  Louisiana,  131  La.  387, 
59  So.  820;  Pennsylvania  E.  Co.  v. 
Public  Service  Commission  of  '  Mary- 
land, 126  Md.  59,  Ann.  Cas.  1917  B 
1144,  94  Atl.  330. 

12  Atchison,  T.  &  S.  F.  Ey.  Co.  v. 
United  States,  203  Fed.  56;  State  v. 
Florida  East  Coast  E.  Co.,  65  Fla.  424, 
62  So.  591. 

13  Northern  Pac.  E.  Co.  v.  North 
Dakota,  236  TJ.  S.  585,  59  L.  Ed.  735, 
L.  E.  A.  1917  F  1148,  Ann.  Cas.  1916 
A  1,  rev'g  26  N.  D.  438,  145  N.  W. 
135. 

14 Morgan's  Louisiana  &  T.  E.  & 
S.  S.  Co.  V.  Eailroad  Commission  of 
Louisiana,  127  La.  636,  53  So.  890. 

IB  State  V.  Florida  East  Coast  E. 
Co.,  72  Fla.  379,  73  So.  171. 
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charges  of  different  parts  of  a  system  sihould  be  considered  sep- 
arately, as  where  a  water  company  was  supplying  a  municipality 
jjad  also  agricultural  land  outside  the  corporate  limits,  and  it  was 
held  that  in  fixing  reasonable  water  rates  for  the  municipality  the 
value  of  that  part  of  the  plant  referable  to  the  territory  embraced 
in  the  municipality  should  be  considered  without  taking  into  con- 
sideration losses  to  the  company  arising  from  the  distribution  of 
water  to  consumers  outside  of  the  city,  and  that  the  municipality  was 
not  required  to  adjust  rates  for  water  furnished  to  it  and  its  in- 
habitants so  as  to  compensate  the  company  for  any  such  losses.^® 
However,  the  carrier  is  not  entitled  to  the  same  percentage  of  profit 
on  every  commodity.^'^ 

But  in  regard  to  gas  and  water  companies,  and  the  like,  it  is  held 
that  it  is;  immaterial  that  the  rate  is  too  low  as  to  some  customers,^' 
and  hence  a  rate  is  not  unreasonable  merely  because  there  would 
be  a  loss  as  to  smaller  consumers.^'  Furthermore,  the  fact  that  a 
passenger  rate  would  compel  the  carriage  of  passengers  at  a  loss 
so  far  as  a  portion  or  a  division  of  the  road  is  concerned,  does  not, 
it  is  held,  invalidate  the  rate,  since  the  legislature  is  not  bound  to 
assure  a  net  profit  from  "every  mile,  section,  or  other  part  into 
which  the  road  might  be  divided. ' '  ^°    And  where  several  street  rail- 

16 San  Diego  Land  &  Town  Co.  v.  "It  may  be  that  the  rates  were  so 

National  City,  174  U.  ,S.  739,  43  L.  adjusted  that  certain  consumers  will 

Ed.    1154,  ,  aff'g    on    this    point     74  receive  water  at  prices  far  less  than  it 

Ted.   79.  is  worth;  it  may  be  that  in  determin- 

ll* Northern   Pac.   B.   Co.   v.   North  ing  the  value  of  complainant's  pirop- 

Dakota,  236  U.  8.  585,  59  L.  Ed.  735,  erty   some   elements  were  placed  too 

L.  B.  A.  1917  F  1148,  Ann.  Oas.  1916  high,  others  too  low,  and  still  others 

A  1;  Minneapolis  &  St.  L.  ■  E.  Co.  v.  totally  ignored;  but  if,  on  the  whole, 

Minnesota,   186  XT.  S.   257,  46  L.  Ed.  the  result  is  reasonable,  and  eomplain- 

1151,  aff'g  80  Minn.  191,  89  Am.  St.  ant  receives  a  just  income,  it  certainly 

Eep.  514,  88  ,N.  W.   60.  has  no  grievance  and  no  cause  of  ac- 

ISWillcox  V.  Consolidated  Gas  Co.,  tion.  This  court  will  only  consider 
212  TT.  S.  19,  ,53  L.  Ed.  282,  48  L.  B.  whether  the  rates  as  a  whole,  and 
A.  (N.  S.)  1134,  15  Ann.  Caa.  1034,  the  value  of  the  property  taken  as 
which,  however,  is  distinguished  in  a  whole,  are  fair  and  reasonable." 
Northern  Pac.  E.  Co.  v.  North  Dakota,  Spring  Valley  Water  Co.  v.  San  Fran- 
236  v..  S.  585,  59  L.  Ed.  735,  L.  B.  A.  Cisco,  165  Fed.  667,  682. 
1917  P  1148,  upon  the  ground  that  "it  20  St.  Louis  &  S.  F.  E.  Co.  v.  Gill, 
was  not  established  in  that  case  that  156  TJ.  S.  649,  39  L.  Ed.  567. 
this  '  wholesale '  rate  required  a  serv-  Whether  a  railroad  rate  is  reason- 
ice  without  substantial  compensation  able  must  be  determined  by  its  effect 
in  addition  to  cost. "     .  on   the   whole    line    within    the,  state 

19  Lincoln  Gas  &  Electric  Light  Co.  rather  than  by  its  effect  on  any  par- 

v.  Lincoln,  182  Fed.  926,  909.  tieular  division.    St.  Louis  &  S.  F.  B. 
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way  lines,  built  under  distinct  franchises,  are  owned  and  operated 
as  one  system,  a  public  regulation  will  not  be  deemed  confiscatory 
because  of  its  financial  'results  to  the  line  immediately  affected,  if 
the  system  as  a  whole  remains  profitable.^^ 

§4527.  Reasonableness  as  affected  by  comparison  with  rates  of 
other  companies  or  in  other  localities.  One  of  the  methods  of  de- 
termining what  is  a  reasonable  rate  is  to  show  that  other  companies 
of  a  similar  character  charge  the  same  rate  under  like  circumstances 
and  conditions.^^  However,  the  rates  prevailing  in  another  state, 
or  in  a  different  locality  in  the  same  state,  are  not  necessarily  con- 
trolling as  to  what  are  reasonable  rates.*'  As  said  by  the  Supreme 
Court  of  the  United  States,  comparisons  "between  the  rates  of  two 
states  [and  the  same  rule  applies  to  rates  in  different  localities  in 
the  same  state]  are  of  little  value  unless  all  the  elements  that  enter 
into  the  problem  are  presented. ' '  **  But  rates  of  other  like  com- 
panies under  similar  circumstances  are  evidence  of  the  reasonable- 
ness of  the  ratea  in  issue,  where  the  same  or  sinlilar  services  are 
performed  under  similar  conditions.*^  Thus,  the  fact  that  other 
cities  in  the  state  of  a  similar  population  are  procuring  gas  at  a 
much  less  rate  is  some  evidence  that  existing  rates  are  unreasonable.*^ 
And  in  some  states  it  is  expressly  provided  by  statute  that  evidence 
of  rates  charged  by  any  common  carrier  for  substantially  the  same 
kind  of  service  may  be  introduced  by  persons  complaining  of  such 
rates,  and  the  lowest  rates  and  fares  charged  by  any  railroad  com- 
pany for  substantially  the  same  kind  of  service  shall  be  prima  facie 

Co.  V.  Gill,  156  U.  e.  649,  3S  L.  Ed.  ft  Smyth   v.  Ames,   lfi9  IT.  S.  466, 

567,   aff'g  54  Ark.   101,   11   L.   K.   A.  540,    42    L.    Ed.    819,    where   it   was 

452,   15   S.   W.   18;   People   v.   Public  claimed  that  the  people  of  Nebraska 

Service  Oommission,   215   N.   Y.   241,  were    entitled    to    as    cheap   railroad 

248,  109  N.  E.  252.  rates  as  the  people  of  Iowa. 

ZiPuget   Sound   Traction,   Light    &  85  Smyth   v.   Ames,   169   U.  S.  466, 

Power  Co.  v.  Reynolds,  244  U.  S.  574,  527,  42  L.  Ed.  819,  and  see  note  on 

580,   61   L.   Ed.   1325,   aff'g   223   Fed.  this  subject  in  Ann.   Cas.  1916  A  8, 

371,  377.    To  same  effect,  see  Chicago  16;  South  &  North  Alabama  E.  Co.  v. 

Union   Traction    Co.    v.    Chicago,    19i9  Bailroad  Commission  of  Alabama,  210 

111.  579,  648,  66  N.  E.  470.     See  also  Fed.  465,  475;  Chicago  &  N.  W.  E.  Co. 

People  V.  Public  Service  Commission,  v.  Railroad  Commission,  156  Wis.  47, 

First  Dist.,  153  N.  Y.  App.  Div.  129,  57,  145  N.  W.  216,  974. 

139,  138  N.  Y.  Supp.  434.  26  State  v.  Public  Service  Commls- 

22  Chicago    Union    Traction    Co.    v.  ision,  269  Mo.  525,  538,  Ann.  Cas.  1917 

Chicago,  199  111.   579,   645,   65  N.  B.  E  786,  191  S.  W.  412;  Public  Service 

470  Gas.   Co.  v.  Board  of  Public  Utility 

2S  See    Hooker    v.    Interstate    Com-  Com  'rs,  84  N.  J.  L.  463,  474,  87  Atl 

merce  Commission,  188  Fed.  242,  251.  651. 
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evidence  of  a  reasonable  rate  or  fare  for  the  service  under  investiga- 
tion.27 

§4528.  Probable  increase  af  business  from  decrease  in  rates.    In 

the  business  of  most  public  service  corporations  an  increase  in  busi- 
ness results  in  a  decrease  in  the  average  cost,  and  it  has  been  held 
that  where  the  state  or  a  municipality  reduces  the  rates  of  a  pub- 
lic service  company,  the  fact  that  such  reduction  usually  results  in 
an  increase  in  business  should  be  taken  into  consideration,^^  ^ut  in 
some  lines  of  business  the  increase  in  business  means  an  increase 
in  the  average  cost,  as  for  example  in  the  telephony  business.^*  Or- 
dinarily, where  it  is  very  doubtful  as  to  whether  the  rates  are  un- 
reasonable, the  court  will  refuse  to  interfere  until  after  practical 
experience- has  demonstrated  that  the  new  rates  are  unreasonable  or 
confiscatory.^*    Moreover,  it  has  been  held  that  it  is  not  unreason- 


27  Turner  Creamery  Co.  v.  Chicago, 
M.  &  St.  P.  E.  Co.,  36  S.  D.  310,  321, 
154  N.  "W.  819. 

28  "Of  course,  there  is  always  a 
poiht  below  which  a  rate  could  not  be  •, 
reduced,  and,  at  the  same  time,  per- 
mit the  proper  return  on  the  value'  of 
the  property,  but  it  is  equally  true 
that  a  reduction  in  rates  will  not  al- 
ways reduce  the  net  earnings,  but  on 
the  contrary,  may  increase  "them.  The 
question  of  how  much  an  increased 
consumption  under  a  less  rate  will  in- 
crease the  earnings  of  complainant,  if 
at  all,  at  a  cost  not  proportioned  to 
the  former  cost,  can  be  answered  only 
by  a  practical  test.  In  such  a  case 
as  this,  where  the  other  data  upon 
which  the  computation  of  the  rate  of 
'return  must  be  based,  are,  from  the 
evidence,  so  uncertain,  and  where  the 
margin  between  possible  confiscation 
and  valid  regulation  is  so  narrow,  we 
cannot  say  there  is  no  fair  or  just 
doubt  about  the  truth  of  the  allega- 
tion that  the  rates  are  insufficient." 
Willeox  V.  Consolidated  Gas  Co.,  213 
V.  8.  19,  53  L.  Ed.  382,  48  L.  E.  A. 
(N.  &.)  1134,  15  Ann.  Gas.  1034.   . 

"The  inquiry  in  cases  of  this  char- 
acter is  not  alone  what  has  complain- 
ant heretofore  earned,  but  it  is  what 


will  be  the  effect  of  the  ordinance 
reducing  the  rate  upon  the  future  net 
earnings  of  the  company,  and  it  de- 
volves upon  complainant  to  show  not 
',  that,  the  past  rates  have  not  produced 
a  reasonable  return,  but  that  the  rate 
prescribed  by  the  ordinance  will  not 
in  the  future  produce  a  reasonable 
return."  Lincoln  Gas  &  Electric 
Light  Co.  V.  Lincoln,,  182  Fed.  926, 
929. 

"The  point  is  urged  from  time  to 
time  that  the  reduction  ordered  in 
existing  rates  should  not  be  ques- 
tioned at  the  outset,  but  the  company 
"should  be  compelled  to  give  the  new 
rates  a  fair  trial.  It  may  turn  out 
that  there  will  be  no  reduction  in 
earnings  after  all,  since  the  increased 
ibiisiness  consequent  upon  the  lower 
rate  might  more  than  make  good  that 
loss.  Although  this  has  much  force 
from  a  theoretical  point  of  view,  it 
must  obviously  be  acted  upon  in  an 
actual  case  with  the  greatest  cau- 
tion." Wyman,  Public  Service  Cor- 
pbrations,  §  1129. 

29  Railroad  Commission  of  Louisiana 
V.  Cumberland  Telephone  &  Telegraph 
Co.,  212  U.  S.  414,  53  L.  Ed.  577. 

30  See  §  4560,  infra. 
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able  to  reduce  a  rate  as  a  test  where  the  company  has  capacity  for 
increased  production,  and  the  rate  is  exorbitant,  notwithstanding 
the  company  is  making  but  very  little  profit  at  the  former  price.^' 
On  the  other  hand,  it  has  been  held  that  commutation  rates  fixed 
by  a  commission  should  be  set  aside,  where  ^not  giving  a  fair  and 
reasonable  return  to  the  company,  without  regard  to  the  views  of 
the  commission  as  to  the  probable  beneficial  effects  of  such  rates  in 
increasing  such  commutation  business.'^ 

§  4529.  Methods  of  vaJuation  in  general.  The  three  theories  of 
valuation  are  (1)  the  original  cost  plus  subsequent  expenditures 
which  is  called  the  investment  theory;  (2)  the  present  value  theory; 
and  (3)  the  cost  to  reproduce  theory.'*  The  fact,  however,  is  that 
the  various  methods  and  theories  of  estimating  the  value  of  a  pub- 
lie  utility,  such  as  reproduction  new,  original  cost,  cost  to  reproduce 
the  service,  etc.,  are  to  be  regarded  only  as  one  or  more  of  numerous 
facts  to  be  considered  by  public  service  commissions  in  reaching  the 
fair  value  of  the  property  used  and  useful  for  the  public.'* 

§  4530.  Original  cost  as  test.  Present  value  rather  than  original 
cost  is  the  generally  accepted  rule  of  valuation  for  rate-making  pur- 
poses,'* although  there  is  more  or  less  authority,  most  of  which  is 
found  in  the  rulings  of  the  various  public  service  commissions,  in 
favor  of  the  original  cost  test  as  the  basis  for  rate-making.'^  To 
be  sure,  in  determining  present  value,  the  original  cost  is  always  an 
important  item,  and  if  the  plant  is  a  newly-constructed  one,  and 
the  amount  expended  was  not  reckless  or  extravagant,"  or  if  the 
property  had  been  recently  purchased  at  a  fair  price  (the  purchase 
price  then  being  in  effect  the  cost  of  construction),"  it  would  seem 

31  State  v.  Public  Service  Commis-  weight  to  be  given  either  method  must 
sion,  269  Mo.  625,  Ann.  Cas.  1917  E  depend  upon  the  circumstances  of  the 
786,   191   S.  W.  412.  particular     case."      Grafton    County 

32  Kansas  City,  C,  C.  &  St.  J.  By.  Elec.  Light  &  Power  Co.  v.  State, 
Co.  V.  Barker,  242  Fed.  310,  constru-  —  N.  H.  — ,  100  Atl.  668. 

ing  Missouri  statutes.  35  See  §  4531,  infra. 

33  For  valuable  note  on  "Fund'a-  36  See  note  in  I/.  E.  A.  1916  F  599, 
mental  principles  of  valuation  of  pub-      '612-631. 

lie   service  property, ' '   see   L.  E.   A.  37  Louisville  &  N.  E.  Co.  v.  Eiailroad 

1916  F  599.  Commission  of  Alabama,  196  Fed.  800. 

34 ' '  The  investment  cost  is  evidence  38  See  San  Diego  Land  &  Town  Co. 

on  the  question  of  present  value.    The  v.  Jasper,   189   U.  S.  439,  47  L.  Ed. 

cost  of  reproduction  new  less  depre-  892..    Compare  Dow  v.  Beidelman,  125 

ciation     is     also     evidence.     *     *     *  Tj.  S.  680,  31  L.  Ed.  841,  purchase  at 

The  two  methods  of  appraisal  are  in-  foreclosure  sale, 

dependent  and  entirely  distinct.    The  Price    paid   on    foreclosure   for  a 
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that  such  original  cost  or  sale  price  might  well  be  adopted  as  the 
present  value.  On  the  other  hand,  in  ordinary  eases,  where  a  cpn- 
siderable  time  has  elapsed  since  the  original  construction  or  pur- 
chase,  the  original  investment,  while  often  a  valuable  aid  in 
determining  the  present  value  of  the  property,^*  is  also  oftentimes, 
because  of  changed  conditions,  a  matter  of  very  small  importance,*" 
and  is  not  conclusive,  but  is  only  one  of  several  items  to  be  con- 
sidered in  determining  the  present  value  of  the  property.*^  The 
plant  may  have  been  built  imprudently,  or  when  prevailing  prices 
were  high  so  that  actual  cost  in  such  respects  may  exceed  present 
value,*^  or  the  original  cost  may  have  been  otherwise  reckless  or 
improvident,**  in  which  case,  in  the  words  of  the  Federal  Supreme 


waterworks  plant  is  evidence  of  its 
value  for  the  purpose  of  fixing  water 
rates.  San  Diego  Land  &  Town  Co. 
V.  Jasper,  189  U.  S.  439,  47  L.  Ed. 
892. 

In  a  note  in  L.  R.  A.  1916  T  663, 
the  following  statement  is  made: 
"The  sale  price  of  a  utility  is  held  not 
to  be  controlling  on  the  question  of 
its  value,  although,  it  might,  under 
certain  circumstances,  be  deemed 
strong  evidence  of  value";  and  a 
-number  of  decisions  of  public  service 
commissions  are  cited  in  support 
thereof. 

39  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  Ed.  819;  Southern  Pae.  Co.  v. 
Bartine,  170  Fed.  725;  State  v.  Sea- 
board Air  Line  Ey.,  48  Fla.  129,  37  So. 
314;  Brunswick  &  T.  Water  Dist.  v. 
Maine  Water  Co.,  99  Me.  371,  59  Atl. 
'537. 

Fair  rate  of  interest  upon  the  money 
invested  in  the  plant  during  construc- 
tion, and  before  completion,  is  as 
large  a  part  of  the  cost  of  construc- 
tion, as  is  the  money  itself  which  is 
expended  for  materials  and  labor. 
Brunswick  &  T.  Water  Dist.  v.  Maine 
Water  Co.,  99  Me.  371,  59  Atl.  537. 

40  Louisville  &  N.  E.  Co.  v.  Eailroad 
Commission  of  Alabama,  196  Fed.  800, 
820. 

41  Minnesota  Eate  Cases,  230  TJ.  S. 
352,  57  L.  Ed.  1511,  48  L.  E.  A.  (N. 


S.)  1151,  Ann.  Cas.  1916  A  18;  Bruns- 
wick &  T.  Water  Dist.  v.  Maine  Water 
■Co.,  99  Me.  371,  59  Atl.  537;  Griffin  v.' 
Goldsboro  Water  Co.,  122  N.  C.  206, 
41  L.  E.  A.  240,  30  S.  E.  319. 

"What  a  plant  costs  originally  is 
not  the  measure  of  value  that  courts 
must  look  to  to  determine  the  validity 
or  invalidity  of  rates."  Des  Moines 
Water  Co.  v.  Des  Moines,  192  Fed. 
193,  197. 

The  question  is  not  what  the  plant 
costs,  "although  such  evidence  is  ad- 
missible as  having  a  bearing.  The 
question  is:  What  is  the  value  of  the 
plant  today?  There  must  be  a  reason- 
able rate  of  interest  or  dividend  al- 
lowed on  the  value  of  the  plant." 
Des  Moines  Water  Co.  v.  Des  Moines, 
192  Fed.   193,  196. 

42  Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  60  L.  E.  A.  856,  54 
Atl.  6. 

43  If  there  was  extravagance  and 
unnecessary  waste  in  the  construction, 
or,  as  is  often  the  case,  fictitious 
stocks  and  bonds  issiled,  the  proceeds' 
of  -which  did  not  go  into  the  original 
construction,  such  method  would  prove 
unfair  to  the  public.  On  the  other 
hand,  where  the  market  price  of  the 
physical  units  or  of  the  labor  enter- 
ing into  the  construction  of  the  plant 
•has  advanced  since  its  construction, 
the  original  cost  may  be  much  lower 
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Court,  "losses  may  be  sustained  which  the  community  does  not  un- 
derwrite. ' '  **  On  the  other  hand,  the  works  may  have  increased  in 
value  since  their  construction  or  acquisition,  in  which  case,  if  the 
present  value  is  greater  than  the  cost,  the  public  service  company 
is  entitled  to  the  benefit  of  it,**  provided,  however,  the  increased 
valuation  does  not  req'uire  a  return  so  large  as  to  be  unreasonable 
and  unjust  to  the  public.*® 

Amounts  expended  to  make  good  depreciation  cannot  be  added  to 
the  original  cost  in  valuing  a  plant.*'' 

§  4531.  Present  value  as  test — General  rule.  In  1913  the  Supreme 
Court  of  New  Jersey  stated  that  "the  great  weight  of  authority  is 
in  favor  of  the  standard  of  present  value,"  as  distinguished  from 
the  standard  Of  actual  investment  or  of  cost  of  reproduction.**  This; 
statement  is  borne  out  not  only  by  the  decisions  of  the  Supreme 
Court  of  the  United  States,*^  as  well  as  those  of  the  lower  ^^  fedetal 


than  the  present  value,  and  for  that 
reason  be  to  the  owner  of  the  plant 
an  unfair  determination  of  its  present 
value.  Pioneer  Telephone  &  Tele- 
graph Co.  V.  Westenhaver,  29  Okla. 
429,  38  L.  E.  A.  (N.  S.)  1209,  118 
Pae.  354. 

If  the  original  investment  was  ex- 
travagant, or  if  parts  of  the  physical 
property  have  become  obsolete,  the 
■public  should  not  be  required  to  pay 
upon  the  basis  of  original  cost.  Osh- 
kosh  Water  Works  Co.  v.  Railroad 
Commission,  161  Wis.  122,  L.  E.  A. 
1916  F  592,   152  N.   W.  859. 

41  Minnesota  Eat^  Cases,  230  XJ.  S. 
352,  57  L.  Ed.  1511,  48  L.  E.  A.  (N. 
S.)   1151,  Ann.  Cas.   1916  A  18. 

45  Minnesota  Eate  Cases,  230  U.  S. 
352,  57  L.  Ed.  1511,  48  L.  E.  A.  (N. 
S.)  1151,  Ann.  Cas.  1916  A  18;  Bruns- 
wick &  T.  Water  Dist.  v.  Maine  Water 
Co.,  99  Me.  371,  59  Atl.  537;,  Pioneer 
Telephone  &  Telegraph  Co.  v.  Westen- 
haver, 29  Okla.  429,  38  L.  E.  A.  (N. 
S.)  1209,  118  Pac.  354;  Oshkosh  Water 
Works  Co.  V.  Eailroad  Commission, 
161  Wis.  122,  L.  E.  A.  1916  F  592, 
152  N.  W.  859.  ■ 


46  Willcox  V.  Consolidated  Gas  Co., 
212  U.  S.  19,  53  I/.  Ed.  382,  48  L.  E. 
A.  (N.  S.)  1134,  15  Ann.  Cas.  1034; 
Spring  Valley  Waterworks  v.  San 
Francisco,  192  Fed.  137,  143. 

47  Knoxville  v.  Knoxville  Water  Co., 
212  V.  S.  1,  13,  53  L.  Ed.  371. 

48  Public  Service  Gas  Co.  v.  Board 
of  Public  Utility  Com'rs,  84  N.  J.  L. 
463,  87  Atl.  651. 

For  valuable  note  on  this  subject, 
see  L.  E.  A.  1916  F  599,  631-663. 

49  Darnell  v.  Edwards,  244  U.  S.  564, 
568,  61/L.  Ed.  1317,  aff'g  209  Fed.  99; 
San  Ddego  Land  &  Town  Co.  v.  Jasper, 
189  TJ.  S.  439,  442,  47  L.  Ed.  892; 
San  Diego  Land  &  Town  Co.  v.  Na- 
tional City,  174  U.  S.  739,  43  L.  Ed. 
1154. 

"The  basis  of  calculation  is  the 
'fair  value  of  the  property'  used  for 
the  convenience  of  the  public. ' '  Simp- 
son V.  Shepard,  230  V.  S.  352,  434, 
57  L.  Ed.  1511,  48  L.  E.  A.  (N.  S.) 
1151,  Ann.  Cas.  1916  A  18. 

BOGoldfield  Consol.  Water  Co.  v. 
Public  Service  Commission  of  Nevada, 
236  Fed.  979;  Bonbright  v.  Geary,  210 
Fed.  44;  Darnell  v.  Edwards,  209  Fed. 


7842 


Ck  58]      GovEENMENTAL  CoH-iTKOL  OF  GobIpoeations      [§4532 

courts,  but  also  by  the  decisions  of  the  state  courts,*^  except  that 
it  may  be  said  that  the  standard  of  present  value  does  not  neces- 
sarily conflict  with  the  standard  of  cost  of  reproduction,  since  many 
courts  merely  use  the  cost  of  reproduction  as  a  means  of  ascertain- 
ing the  present  value  in  connection  vpith  other  circumstances,^^  and 
except  possibly  that  this  test  is  not  applicable  where  the  property 
has  increased  so  enormously  in  value  as  to  render  a  rate  permitting 
a  reasonable  return  upon  such  increased  value  unjust  to 'the  public.^* 
Of  course,  cost  of  reproduction,  less  depreciation,  is  not  always  the 
same  as  fair  present  value,  as  for  instance  where  a  mining  camp 
has  not  more  than  a  third  the  population  it  had  when  a  water  plant 
was  acquired  and  constructed,  and  the  value  of  substantially  all  other 
fixed  property  in  that  locality  has  fallen  at  least  fifty  per  cent.** 

§4532.  — What  constitutes  "value"  in  general.  "W^hile  it  has 
been  repeated,  time  and  time  again,  especially  in  the  decisions  of 
the  Supreme  Court  of  the  United  States,  that  rates  must  be  such- 
as  to  furnish  a  fair  return  on  the  present  (sometimes  the  word  "pres- 
'  ent"  is  omitted)  value  of  the  property  of  the  corporation,  there  is 
much  confusion  as  to  what  the  word  "value"  as  used  therein  means. 
Generally,  the  reasonable  value  is  to  be  estimated  at  the  time  of  the 


99;  Des  Moines  Water  Co.  v.  Des 
Moines,  192  Fed.  193;  Spring  Valley 
Waterworks  v.  San  Francisco,  192  Ted. 
137,  145;  Contra  Costa  Water  Co.  v. 
Oakland,  165  Fed.  518,  532;  San  Diego 
Land  &  Town  Co.  v.  National  Oityj' 
74  Fed.  79. 

"There  can  be  no  true  test,  other 
than  the  physical  valuation,  and  to 
such  physical  valuations  there' may  be 
added  certain  ■  othSr  items."  Des 
Moines  Water  Co.  v.  Des  Moines,  192 
Fed.  193,  197;,  per  Judge  McPherson. 

Telephone  rates  may,  in  a  large 
measure,  be  local  questions  to  be  de- 
termined upon  factors,  among  which 
the  most  important  may  be  (1)  the 
cost  of  the  plant;  (2)  the  cost  of 
operation  and  maintenance;  (3)  the 
amount  of  taxes  and  other  dues  ex- 
acted by  the  local  government;  and 
(4)  the  rapidity  of  deterioration  due 
to  climatic  or  other  causes.  Cumber- 
land Telephone  &  Telegraph  Co.  v. 
Memphis,  183  Fed.  875. 

•i^Cdlifomia.      Eedlands,   L.    &    C. 


Domestic  Water  Co.  v.  Bedlands,  121 
Cal.  365,,  53  Pac.  843. 

Maine.  See  Kennebec  Water  Dist. 
V.  Waterville,  97  Me.  185,  60  L.  B.  A. 
856,  54  Atl.  6.  '  ■ 

Mtssouri.  Home  Tel.  Co.  v.  Car- 
thage, 235  Mo.  644,  48  L.  E.  A.  (N. 
S.)  1055,  Ann.  Cas.  1912  D  301,  139 
S.  W.  547. 

New  Jersey.  Long  Branch  Commis- 
sion V.  Tiritern  Manor  Water  Co., 
70  N.  J.  Eq.  71,  62  Atl.  474,  aff'd 
without  opinion  71  N.  J.  Eq.  790,  71 
Atl.  1134. 

Oklahoma.  Pioneer  Telephone  & 
Telegraph  'Co.  v.  Westenhaver,  29 
Okla.  429,  38  L.  E.  A.  (N.  S.)  1209, 
118  Pac.  354. 

62  See  §  4543,  infra. 

53  Wiilcox  V.  Consolidated  Gas  Co., 
212  U.  S.  19,  '53  L.  Ed.  382,  48  L.  E. 
A.  (N.  S.)  1134,  15  Ann.  Cas.  1034. 

54Goldfield  Consbl.  Water  Co.  v. 
Public  Service  Commission  of  Nevada, 
236  Fed.  87.<)    "«» 


7843 


§4532]  Peivate  CoBPOBATioNs  [Ch.  58 

rate  regulation  rather  than  the  original  cost.^^  This  "value,"  as  has 
been. stated  by  one  writer,  is  not  the  market  or  exchange  value  of 
the  entire  property  of  the  company,  since  on  that  basis  no  reduc- 
tions in  anticipated  net  earnings  would  be  permissible,  as  an  in- 
vestor who  is  considering  purchase  of  the  property  or  of  a  share 
of  it  will  value  the  property  by  capitalizing  the  anticipated  net  earn- 
ings at  a  rate  which  varies  with  the  risk.^®  Actual  cost  may 
sometimes  be  equivalent  to  present  value,  it  seems,  where  the  construc- 
tion is  very  recent,  and  it  is  not  improvident  nor  extravagant,*''  but 
actual  cost  is  not  a  proper  basis  of  value  where  the  cost  was  dis- 
honest or  extravagant.*'  Reproduction  cost  is  sometimes  figured 
as  the  present  value;  or  at  least  in  connection  with  other  items.*^ 
So  the  value  of  the  service  to  the  patron  is  often  a  matter  to  be 
considered.®* 

In  order  to  ascertain  the  "fair  value,"  Justice  Harlan  said  that 
"the  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  property  under  particular 
rates  prescribed  by  statute,  and  the  sum  required  to  meet  operating 
expenses,  are  all  matters  for  consideration,  and  are  to  be  given  such 
weight  as  may  be  just  aad  right  in  each  case.  We  do  not  say  that 
there  may  not  be  other  matters  to  be  regarded  in  estimating  the 

S5  Minnesota  Bate  Cases,  SSO  TJ.  S.  constant  use  of  the  word  'fair'  or  the 

352,  57  L.  Ed.  1511,  48  L.  E.  A.  (N.  word  'reasonable,'  in  connection  with 

S.)  1151,  Ann.  Gas.  1916  A18;  Willcox  value,     *     *     *     without  feeling  that 

V.  Consolidated  Gas  Co.,  212  U.  S.  19,  regard  must  be  given  to  the  service 

53   L.   Ed.  382,  48  L..  E.  A.    (N.   S.)  performed  by  the  property;  that  rea- 

1134,   15  Ann.   Oas.   1034;   San  Diego  sonable  value  and  fair  value  are  not 

Land  &  Town   Co.  v.  National  City,  always  and  under  all ,  conditions  the 

174  XT.  S.  739,  43  L.  Ed.  1154.  precise  equivalent  of  full  actual  value, 

66  See  article  by  Eobert  L.  Hale  on  or  the  value  which  would  be  awarded 

"'Value'    in    Eate    Cases"    in    18  in  condemnation  proceedings;  that  the 

Columbia  I»aw  Eeview  208,  211.  value   upon   which   a   fair   return  is 

57  See  §  4530,  supra.  due  is  the  value  which  under  all  the 

68  Stanislaus  County  v.  San  Joaquin  circumstances  is  reasonable  and  fair 
&  K.  River  Canal  &  Irrigation  Co.,  as  between  the  public  an  A,  the  person 
192  U.  S.  201,  48  L.  Ed.  406;  San  Diego  who  has  voluntarily  devoted  his  prop- 
Ijand  &  Town  Co.  v.  Jasper,  189  U.  S.  erty,  or  some  portion  or  use  thereof, 
439,  47  Ii.  Ed.  892;  San  Diego- Land  to  public  convenience."  Spring  Val- 
&  Town  Co.  V.  National  City,  174  TJ.  ley  Water  Works  v.  San  Francisco, 
S.  739,  43  L.  Ed.  1154.  193   Fed.    137,    154.    and    see    §  4525, 

69  See  §  4543,  infra.  supra. 
60 "It  is  impossible  to  consider  the 
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value  of  the  property. "^^  The  ascertainment  of  the  "fair  value 
of  the  property"  is  not  "controlled  by  artificial  rules,"  nor  "a  mat- 
ter of  formulas,  but  there  must  be  a  reasonable  judgment  having,  its 
basis  in  a  proper  consideration  of  all  relevant  facts."**  "It  is  be- 
cause the  valuation  of  a  utility  cannot  be  reduced  to  absolutely  fixed 
rules,  or. to  the  mere  appraisal  of  parts  whose  sum  equals  its  value, 
that  the  subject  is  one  upon  which  honest  and  competent  men  dif- 
fer. In  the  last  analysis,  it  is  the  exercise  of  a  sound  and  com- 
petent business  judgment  upon  many  elements  of  uncertain  and 
debatable  value  considered  as  a  business  entity.  Hence  grave  errors 
in  arriving  at  and  seriously  affecting  the  final  result  must  be  shown 
before  a  valuation  of  the  commission  can  be  set  aside.  "®^ 

In  determining  the  value  of  the  property  of  a  public  service  com- 
pany, it  has  been  said  that  "each  case  must  depend  very  largely 
upon  its  own  special  facts,  and  eVery  element  and  every  circum- 
stance which  increases  or  depreciates  the  value  of  the  property,  or 
of  the  service  rendered,  should  be  given  due  consideration,  and  al- 
lowed that  weight  to  which  it  is  entitled.  It  is,  after  all,  very  much 
a  question  of  sound  and  well-instructed  judgment."  ®*    No  inflexible 


ei  Smyth  V.  Ames,  .169  U.  S.  466, 
547,  42  L.  Ed.  819. 

"Among  the  proper  matters  to  be 
considered  are  the  original  ■cost  of  con- 
struction; the  amount  expended  in 
permanent  improvements;  the  amount 
and  market  value  of  stock  and  bonds; 
the  present,  as  compared  with  origi- 
nal, cost  of  construction;  the  probable 
earning  capacity  of  the  property 
under  the  particular  rates  prescribed 
by  the  ordinance  for  each  of  the  years 
in  question;. the  sums  required  to  meet 
operating  expenses;  what  it  will  cost 
to  obtain  water,  equal  in  quantity 
and  quality  to  the  present  supply, 
from  the  next  most  available  source; 
the  depreciation  suffered  by  that  porJ 
tion  of  the  plant  whieh  is  worn  by 
use  or  action  of  'the  elements,  or  shorn 
of  its  value  by  newer,  cheaper,  and 
more  efficient  appliances  and  ma- 
chinery; the  fact  that  the  plant  has  a 
franchise  and  is  a  going  concern,  »with 
an  established  business  and  thousands 
of  customers,  whose  buildings  are  con- 


nected with  the  distributing-  system; 
and  appreciation  in  value  since  the 
various  properties  constituting  the 
pliant  were  acquired.  To  each  of 
these  factors  just  and  proper  weight 
must  be  given;  and,  finally,  the  result 
must  be  the  reasonable  and  fair  value 
of  the  plant  as  between  the  company 
and  the  public."  Spring  Valley 
Waterworks  v.  San  Francisco,  192  Fed. 
137,  143. 

Supplies  on  hand  should  be  included 
in  estimate  of  vialue  of  property. 
Cumberland  Telephone  &  Telegraph 
Co.  V.  Louisville,  187  Fed.  637,  647. 

62Simps§n  V.  Shepard,  230  U.  S. 
352,  434,  57  L.  Ed.  1511,  48  L.  E.  A. 
(N.  S.)  1151,  Ann!  Cas.  1916  A  18; 
Marquis  v.  Polk  County  Tel.  Co.,  100 
Neb.  140,  158  N.  W.  927. 

63  Per  Justice  Vinje  in  Oshkosh 
Water  Works  Co.  v.  Bailroad  Commis- 
sion, 161  Wis.  122,.  L.  B.  A.  1916  F 
592,  152  N.  W.  859. 

84  Spring  Valley  Water  Co.  v.  ©an 
Francisco,  165  Fed,  667,  680. 
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method  for  the  ascei'tainmeiit  of  the  value  of  the  property  used  in 
the  service  has  been  fixed  by- legislative  bodies  dealing  with  rates, 
nor  by  the  courts  in  determining  the  validity  of  rates,  and  from 
the  nature  of  the  subject  no  inflexible  method  can  be  fixed  ®* 

The  fair  return  is  to  be  based  on  the  reasonable  value  of  the  prop- 
erty and  not  upon  the  monopoly  value.®®  On  the  other  hand,  it  has 
been  held  that  the  property  should  be  appraised  at  its  fair  market 
value,  not  what  it  would  bring  at  a  forced  sale,  but  at  what  it  is 
fairly  worth  to  the  seller,  under  conditions  permitting  a  prudent 
and  beneficial  Sale,®''  although  it  is  submitted  that  this  is  merely 
reasoning  in  a  circle  so  far  as  holding  the  value  to  the  seller  the 
test,  as  it  depends  upon  a;  capitalization  of  the  rates.  A  like  criti- 
cism is  applicable  to  a  holding  that  the  actual  rates  which  have 
been  charged  by  a  public  service  company  in  the  past  are  evidence 
of  the  value  of  the  plant,  provided  the  rates  which  have  been  charged 
have  been  reasonable.®* 

The  property  of  a  public  service  corporation  must  be  considered 
as  a  single  thing  to  which  certain  characteristics  belong  which  affect 
its  value  and  the  property  cannot  be  Valued  separately  from  its  in- 
herent characteristics.®^  But  what  is  the  value  of  a  plant  at  the  time 
of  the  fixing  of  rates  cannot  be  determined  by  the  mere  addition 
of  the  separate  values  of  its  component  parts,  nor  from  the  cost 
alone,  nor  from  what  it  formerly  might  have  been  sold  at,  nor  alone 
from  what  it  might  cost  to  replace.'"* 

The  value  of  water  rights  is  an  item  to  be  added  in  valuing  the 
property  of  a  water  company .''^ 

65  Pioneer  Telephone  &  Telegraph  construct  a  plant  which  will  bring  an 
Co.  y.  Westenhaver,  29  Okla.  429,  'di8  adequate  supply  from  the  Tuolumne. 
L.  E.  A.  (N.  S.)   1209,  118  Pac.  354.  'Tour  right  to  regulate  does  not  ex- 

66  Spring  Valley  Waterworks  v.  San  tend  to  value. ' ' 

Traneisco,  193  Fed.  137,  in  which  67  Kennebec  Water  Dist.  v.  Water- 
Judge  Farrington  says  (p.  153) :  ville,  97  Me.  185,  60  Ii.  B.  A.  856,  54 
"Having  secured  all  available  reser-  Atl.  6. 

voir  sites,  water  rights,  *and  water-  68  Kennebec  Water  Dist.  v.  Water- 
shed lands  within  fifty  miles,  the  ville,  97  Me.  185,  '60  L.  E.  A.  856', 
vrater  company  says  to  the  city:    You  54  Atl.  6. 

must  have  water.    If  you  do  not  take  69  Brunswick  &  T.  Water  Dist.  v. 

ours,  you  will  be  compelled  to  go  to  MSine  Water  Co.,  99  Me.  371,  59  Atl. 

the   Sierras  for  an   adequate   supply.  S37. 

It  is  the  only  available  source;  eon-  70  Cedar  Eapids  G-as  Light  Co.  v. 

sequently  our  property,  for  the  pur-,  'Cedar  Eapids,  144  Iowa  426,  48  L.  E. 

pose    of    determining    what    we    are  A.   <N.   S.)    1025,    138   Am.   St.  Rep. 

entitled  to   charge  you  for  water,  is  299, 120  N.  W.  966,  aff 'd  223  V.  S.  655. 

worth  as  much  -as  it  will  cost  you  to  71  San  Joaquin  &  K.  Biver  Canal 
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§4533.  — Valuation  for  taxation.  In  determining  the  value  of 
the  property,  the  valuation  placed  upon  it  for  the  purpose  of  tax- 
ation may  be  considered  in  some  cases/®  but  is  generally  untrust- 
worthy since  it  may  have  been  based  on  methods  of  appraisement 
which  do  not  meet  the  sanction  of  the  courts.  In  any  event,  valua- 
tions of  property  by  state  assessors  for  taxation  are  not  a  fair  basis 
to  determine  the  fair  value  of  the  property  for  rate-making  pur- 
poses.''* So  a  rate  is  not  necessarily  unreasonable  as  based  on  an 
unfair  valuation  of  the  property  because  the  property  is  assessed 
for  taxes  at  over  half  again  as  much  as  its  valuation  for  rate  pur- 
poses.''* 

§  4534.  —  Valuation  of  lands  owned  by  company.  The  general  rule 
is  that  the  land  of  a  public  service  company,  as  well  as  its  other 
property,  shouM  be  valued  for  rate-making  purposes,  at  its  present 
value  rather  than  its  original  cost.''®  In  the  Minnesota  Rate  Cases 
decided  in  1913,  the  Federal  Supreme  Court,  in  deciding  the  proper 
valuation  of  the  right  of  way,  yards  and  terminals  of  a  railroad 
company,  w^as  confronted  with  this  question :  Is  the '  company  en- 
titled to  a  valuation  of  such  property  not  only  in  excess  of  the 
amount  invested  in  it,  but  also  in  excess  of  the  market  value  of  con- 
tiguous and  similarly  situated  property?  Put  in  another  -way  the 
question  was  whether,  for  the  purpose  of  making  rates,  the  land, 
irrespective  of  improvements,  should  be  treated  not  only  as  increas- 
ing in  value  by  reason  of  the  activities  and  general  prosperity  of 
the  community,  but  a"s  constantly  outstripping,   in  such  increase, 

&  Irrigation  Co.  v.  Stanislaus  County,  the  officers  of  the  company.  San  Diego 

233  U.  S.  454,  58  L.  Ed.  1041;  Murray  Land  &  Town  Co.  v.  Jasper,  189  U.  S. 

V.    Public    Utilities     Commission,    27  439,  47  L.  Ed.  892. 

Idaho  603,  619,  L.  E.  A.  1916  F  756,  73  Knott  v.  Chicago,  B.  &  Q.  R.  Co.,, 

150  Pac.  47,  holding  original  cost  not  230  IT.  S.  474,  57  L.  Ed.  1571. 

conclusive  as  to  value.  74  Duluth    St.    R.    Co.    v.    Railroad 

72  For  instance,  a  return  by  a  rail-  Commission,  161  Wis.  245,  152  N.  W. 

road  company  of  a  valuation   of  its  887. 

property  to  the  board  of  equalization,  75  Willcox  v.  Consolidated  G-as  Co., 

although  not  an  estoppel,  is  evidence  212  U.  S.  19,  53  L.  Ed.  382,  48  L.  B.  A. 

of  value.     Southern  Pac.  Co.  v.  Board  (N.  S.)    1134,  15  Ann.  Cas.  1034,  and 

of  Railroad  Com  'rs,  87  Fed.   21,  f ol-  see  extended  note  on  this  subject  in 

lowed  in   Louisville   &  N.   R.   Co.  v.  48  L.  R.  A.  (N.  S.)   1196. 

Brown,  123  Fed.  946.  Annual  increase  in  the  value  of  the 

The  valuation  of  a  plant  for  pur-  land  of  a  corporation  is  not  income, 

poses  of  taxation  omay  be  considered  People  v.  Willcox,  210  N.  Y.  479,  495, 

in    determining   its    value,    especially  51  L.  R.  A.  (N,  S.)  1,  104  N".  E.  911. 
where  the  valuation  was  sworn  to  by 
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all  neighboring  lands  of  like  character  devoted  to  other  than  pub- 
lic uses.  In  regard  to  this  matter,  Justice  Hughes,  in  delivering 
the  opinion  of  the  court,  said:  "It  is  not  admissible  to  attribute  to 
the  property  owned  by  the  carriers  a  speculative  increment  of  value 
over  the  amount  invested  in  it  and  beyond  the  value  of  similar 
property  owned  by  others,  solely  by  reason  of  the  fact  that  it  is 
used  in  the  public  service.  That  would  be  to  disregard  the  essen- 
tial conditions  of  the  public  use,  and  to  make  the  public  use  de- 
,  structive  of  the  public  right.  The  increase  sought  for  'railway  value' 
in  these  cases  is  an  increment  over  all  outlays  of  the  carrier  and 
over  the  values  of  similar  land  in  the  vicinity.  It  is  an  increment 
which  cannot  be  referred  to  any  known  criterion,  but  must  rest 
on  a  mere  expression  ■  of  judgment  which  finds  no  proper  test  or 
standard  in  the  transactions  of  the  business  world.  It  is  an  incre- 
ment which,  in  the  last  analysis,  must  rest  on  an  estimate  of  the 
value  of  the  railroad  use  as  compared  with  other  business  uses;  it 
involves  an  appreciation  of  the  returns  from  rates  (when  rates  them- 
selves are  in  dispute)  and  a  sweeping  generalization  embracing  sub- 
stantially all  the  activities  of  the  community.  For  an  allowance  of 
this  character  there  is  no  warrant. ' '  '''* 

If  a  water  company  voluntarily  devotes  to  the  mere  catchment  of 
water  lands  which  are  much  more  valuable  for  other  purposes,  it  is 
unreasonable,  in  fixing  rates,  to  appraise  such  lands  for  more  thaii 
they  are  worth  as  watershed  areas." 

§  4535.  —  Value  of  property  not  used.  The  value  of  property  of 
the  public  service  company  which  is  wholly  unnecessary  or  not  used, 
or  has  been  abandoned,  cannot  be  considered.''*    Thus,  in  determin- 

76  Minnesota  Eate  Cases,  230  tJ.  S.  "The  value  of  property  is  the  value 
352,  57  L.  Ed.  1511,  48  L.  E.  A.  (N".  of  its  uses.  If  but  half  compla'.nant 's 
S.)  1151,  Ann.  Cas.  1916  A  18.  land  is   used,   a   return   on   that  half 

77  Spring  Galley  Water  Co.  v.  San  only  should  be  exacted.  The  value  of 
Prancisco,  192  Fed.  137,  160,  follow-  that  half  would  be  the  reasonable 
ing  same  ease  165  Fed.  667,  698.  value  of  the  property  in  use.    If  oom- 

78  Cedar  Eapids  Gas  light  Co.  v.  plainant  's  land  is  susceptible  of  two 
Cedar  Eapids,  144  Iowa  426,  48  L.  R.  equally  advantageous  uses,  each  of 
A.  (N.  S.)  1025,  138  Am.  St.  Eep.  -which  may  be  exercised  without  detri- 
299,  120  N.  W.  966.  ment  to'  the   other,  and  only  one  of 

In   casei  of  a  water  company,   the  them  is  taken  for  the  public,  half  the 

only  property  which  can  be  valued  is  value  of  the  property  again  would  be 

that  used  at  the  time  of  the  inquiry  the  reasonable  value  of  the  property 

and     useful     for     supply     purposes.  in   use.      When   watershed   lands   are 

Spring    Valley    Waterworks    v.     San  used   for  grain  raising,  under  proper 

Francisco,  192  Fed.  137,  142.  restrictions,  neither  use  materially  h- 
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ing  the  amount  of  capital  invested  by  the  company,  it  has  been  held 
that  amounts,  expended  or  investments  made  by  the  company  in 
experiments,  which  have  resulted  in  nothing  of  value,  cannot  be 
considered  any  more  than  other  unprofitable  investments.'"  How- 
ever, if  an  expenditure  of  money  for  a  part  of  the  system  seems 
wise  at  the  time  it  is  made  but  after  a  change  in  the  system  the 
part  does  not  become  as  important  as  under  the  old  system,  it  has 
been  held  in  one  ease  that  the  cost  of  such  part  of  the  plant  is  never- 
theless capital  entitled  to  a  full  return,  where  it  was  a  proper  pur- 
chase under  the  circumstances."* 

A  public  service  may,  and  it  is  its  duty  to  do  so,  looj:  ahead  and 
provide  for  future  needs,  to  a  reasonable  extent,  and  hence  the  value 
of  property  reasonably  acquired  for  necessary  use  in  the  near  future 
should  be  considered.*^     But,  in  case  of  a  water  company,  it  was 


terferes  mth  the  other.  So,  also, 
lands  may  be  employed  at  the  same 
time  both  for  water ,  production  and 
water  storage.  Neither  use  excludes 
the  orther."  Spring  VaJley  Water- 
works. V.  San  Francisco,  192  Fed.  137, 
158. 

In  Consolidated  G-as  'Co.  v.  New 
York,  157  Fed.  849,  857,  Judge  Hough 
excluded  from  the  valuation  the  pres- 
ent worth  of  leased,  vacant,  and  un- 
improved lands  to  the  amount  of  more 
than  $2,000,000,  because  they  were  not 
then  in  use. 

79  Capital  City  Gaslight  Co.  v.  Des 
Moines,  72  Fed.  829, 

80  Wilkes  Barre  v.  Spring  Brook 
Water  Co.,  4  Lapk.  Leg.  N.  (Pa.)  367, 
where  cost  of  filtration  plant  was  held 
to  be  capital,  although  upon  reor- 
ganization of  the  system  one  source 
which  formerly  required  an  expensive 
filtration  plant  was  assigned  exclu- 
sively to  manufacturing  purposes  in 
which  filtering  was  unnecessary. 

81  "These  considerations  lead  to  the 
conclusion-  that  the  water  company 
when  it  starts  with  new  works,  or  a 
large  addition  to  the  original  supply, 
is  entitled  to  an  income  therefrom 
somewhat  greater  than  what  is  diie  to 
the  cost  of  work  .sufficient  merely  to 
meet    the    present    demands.      I    say 


'somewhat  greater'  for  I  do  not  mean 
to  be  understood  as  holding  that  capi- 
talists ought  to  expect  an  immediate 
compensatory  income  from  an  enter- 
prise of  this  character.  But  on  the 
other  hand  it  would  be  manifestly  un- 
just to  expect  them  to  invest  their 
money  in  a  plant  necessarily  larger 
than  present  demands  require  and 
take  as  an  income  therefor  such  a 
sum  as  would  satisfy  an  investment 
sufficient  to  meet  present  demands." 
Per  Vioe-Chancellor  Pitney  in  Long 
Branch  Oomimission  v.  Tinteru '  Manor 
Water  Co.,  70  N,  J;  Eq.  71,  62  Atl. 
474,  479,  afE  'd  without  opinion  in  71 
N.  J.  Eq.  790,  71  Atl.  1134. 

In  San  Diego  Land  &  Towu  Co.  v. 
National  City,  174  IT.  S.  739,  757, 
43  L.  Ed.  1154,  it  is  said  that  a  fair 
return  to  which  the  owner  of  such 
property  is  entitled  cannot  always  be 
based  upon  the  total  amount  in- 
vested, because  some  portion  of  that 
which  ia  acquired  by  the  investment 
may  be  neither  necessary  nor  pres- 
ently useful  for  the  public  service. 
But  the  fair  return  is  to  be  based 
upon  the  fair  present  value  of  that 
which  is  used  for  the  pubUe  benefit, 
having  due  regard  always  to  the 
reasonable  value. 
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said  that  "while  the  company  should  be  in  advance  of  the  present 
demand,  and  provide  for  emergencies,  for  growing  population,  for 
unusual  droughts,  and  for  extraordinary  conflagrations,  it  should  not 
be  too  far  in  advance.  If  property  is  to  be  included  in  a  valuation 
for  rate-fixing  purposes,  it  must  be  shown  to  be  either  presently 
useful,  or  to  be  necessary  for  wants  which  are  near  at  hand.  If  the 
rule  were  otherwise,  the  public  might  be  called  on  to  bear  the  bur- 
den of  the  company's  investments,  in  addition  to  paying  a  reasonable 
price  for  the  company's  service.  The  courts  are  always  open.  Such 
lands  can  always  be  condemned,  and  reservoirs  constructed  and  con- 
nected with  the  system,  within  a  reasonably  limited  time  before  they 
are  needed. "  *^ 


88  Spring  Valley  Waterworks  v.  San 
Francisco,    192   Fed.    137,    159. 

Mr.  Justice  Holmes  says,  in  San 
Diego  Ijand  &  Town  Co.  v.  Jasper, 
189  U.  S.  439,  446,  47  L.  Ed.  892: 
"If  a  plant  is  built,  as  probably  this 
was,  for  a  larger  area  than  it  finds 
itself  able  to  supply,  or,  apart  from 
that,  if  it  does  not  yet  have  the  cus- 
tomers contemplated,  neither  justice 
nor  the  Constitution  requires  that  Say 
two^hirds  of  the  contemplated  num- 
ber should  pay  a  full  return." 

"The  average  daily  consumption  is 
about  33,500,000  gallons;  the  daily  ca- 
pacity of  complainant's  plant  is 
35,000,000  gallons;  but  it  is  alleged 
that  with  additional  dams  and  aque- 
ducts complainant's  plant  will  be  ca- 
pable of  supplying  San  Francisco  with 
more  than  110,000,000  gallons  per  day. 
In  other  words,  the  plant  is  sufficient, 
with  reasonable  development,  to 
supply  the  needs  of  San  Francisco 
when  it  has  a  population  of  2,000,000. 
The  company  has  looked  ahead  for  50 
years;  it  has  invested  wisely  and  judi- 
ciously; it  has  a  great  property;  but 
it  does  not  necessarily  follow  that  the 
water  rates  in  question  are  confisca- 
tory because  they  fail  to  yield  an  in- 
come of  7,  or  6,  or  eyen  5  per  cent  on 
the  full  value  of  this  property." 
Spring  Valley  Waterworks  v.  San 
Francisco,  192  Fed.  137,  155. 


Jin  Long  Branch  Commission  v.  Tin- 
tern  Manor  Water  Co.,  70  N.  J.  Eq. 
71,  62  Atl.  474,  480,  a  much  larger 
reservoir  site  was  provided  by  the 
company  than  was  or  would  be  neces- 
sary for  many  years  to  come.  The 
original  plans  provided  for  a  very 
large  reservoir,  including  a  high  dam; 
but  in  carrying  out  the'  plans  a  lower 
dam  was  adopted,  and  but  one-third 
to  one-half  the  land  was  covered  with 
water.  The  court  deducted  from  the 
total  value  of  the  land  about  one- 
third.  A  dam  was  constructed  at  a 
cost  of  $89,500,  of  sufficient  width  to 
sustain  one  of  two  or  three  times  its 
height.  The  court  deducted  $30,000 
for  excessive  cost  of  the  dam.  It  ap- 
peared also  that  a  36-inch  main  was 
used,  when  a  30-inch  main  would  have 
been  sufficient  to  perform  the  service 
required.  This  main,  8  miles  in 
length,  cost  $300,000.  The  court  de- 
ducted   $75,000. 

In  Brunswick  &  T.  Water  Dist.  v. 
•  Maine  Water  Co.,  99  Me.  371,  376, 
59  Atl.  537,  539,  Mr.  Justice  Savage 
uses  the  following  illustration.  "Sup- 
pose that  a  500  horse  power  engine 
was  used  for  pumping  when  a  100 
iorse  power  engine  would  do  as  well. 
As  property  to  be  fairly  valued,  the 
larger  engine  might  be  more  valuable 
than  the  smaller  one,  yet  it  could  not 
be  said  that  it  would  b&  reasonable 
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§4536.  — Par  or  market  value  of  stock  and  bonds.  The  cap- 
italization or  bonded  indebtedness  of  a  public  service  company  ordi- 
narily is  no  test  of  the  value  of  the  property. ^^  "So  notorious  is 
it  that  outstanding  securities  may  have  no  relation  to  actual  values, 
that  their  par  value  is  hardly  regarded  by  any  one  today. ' '  ^*  The 
amount  of  mortgage  bonds  issued  on  the  property  is  no  reliable 
guide  as  to  the  true  value  of  the  investment,^^  and  the  market  price 
of  the  capital  stock  of  the  company  is  entitled  to  little,  if  any,  con- 
sideration.*®   The  aggregate  value  of  .bonds  and  issued  capital  stock 


to  compel  tho  public  to  pay  rates 
based  upon  the  value  of  the  unneces- 
sarily expensive  engine." 

"Lots  *  *  *  may  be  required 
some  time,  but  no  jpan  can  determine 
the  contingencies,  of  the  future,  and 
it  will  not  do  to  burden  the  patrons 
of  today  in  order  to  provide  for  pos- 
sible needs  of  those  of  five  or  ten 
years  hence,  at  least  when  this  is  said 
not  to  be  necessary  in  order  to  pro- 
vide for  equal  facilities  when  de- 
manded." Judge  Ladd  in  Cedar 
Eapids  Gras  Light  Co.  v.  Cedar  Rapids, 
144  Iowa  426,  48  L.  R.  A,  (N.  S.) 
1025,  138  Am.  St.  Rep.  299,  120'  N.  W. 
966. 

In  Southern  Pac.  Co.  v.  Bartine, 
170  Ted.  725,  767,  the  court  said:  "If 
a  railroad  is  built  into  a  new  and 
sparsely  settled  territory,  with  a  view 
of  serving  a  large  future  population 
and  developing  business,  the  Consti- 
tution does  not  require  the  few  people 
and  the  small  business  of  the  present 
time  to  pay  rates  which  will  yield  an 
income  equal  to  the  full  return  to  be 
gathered  when  the  country  is  popu- 
lated and  business  developed  to  the 
full  capacity  of  the  road." 

83  Simpson  v.  Shepard,  230  TJ.  S. 
352,  57  II  Ed.  1511,  48  L.  R.  A.  (N. 
S.)  1151,  Ann.  Cas.  1916  A  18;  Smyth 
v.  Ames,  169  U.S.  466,  42  L.  Ed.  819; 
Louisville  &  N.  R.  Co.  v.  Railroad 
Commission  of  Alabama,  196  Fed.  800, 
820;  Texas  &  P.  Ry.  Co.  v.  Railroad 
Commission  of  Louisiana,  192  Fed. 
280;  State  v.  Minneapolis  &  St.  L.  E. 


Co.,  80  Minn.  191,  80  Am.  St.  Rep. 
614,  83  N.  W.  60;  State  v.  Southern 
Pac.  Co.,  23  Ore.  424,  433,  31  Pac.  960; 
Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W. 
Va.  129,  67  S.  E.  613. 

SiWyman,  Public  Service  Corpora- 
tions, §  1092. 

"The  value  of  stocks  and  bonds  is 
no  test,  for  obvious  reasons,  and  mere 
theorists  only,  at  the  present  day,  in- 
sist upon  such  as  the  valuation."  Per 
Judge  McPherson,  in  ~Des  Moines 
Water  Co.  v.  Des  Moines,  1&2  Fed.  ■ 
193,  197. 

85  Griffin  v.  Goldsboro  Water  Co., 
122  N.  C.  206,  41  L.  R.  A.  240,  30 
e.  E.  319. 

"But  we  musf;  not  accept  the 
amount  of  the  bonded  debt  as  a  com- 
plete or  accurate  criterion  of  the  value 
of  the  property.  Reference  to  it  may 
be  had  merely  for  purposes  of  argu- 
ment." Montana,  W.  &  S.  R.  Co.  v. 
Morley,   198  Fed.  901,  1007. 

86  Simpson  v.  Shepard,  230  TJ.  S. 
352,  57  L.  Ed.  1511,  48  L.  R.  A.  (N. 
S.)  1151,  Ann.  Cas.  1916  A  18;  Ken- 
nebec Water  Dist.  v.  Waterville,  97 
Me.  185,  60  L.  R.  A.  856,  54  Atl.  6. 

But  it  is  saidi:  "True,  the  market 
quotation  of  stocks  and  bonds  is  not 
always  a  correct  index  of  value;  such 
prices  often  go  up  and  down  without 
'much  regard  to  the  intrinsic  worth 
of  the  property  represented,  yet  it 
seems  to  be  clear,  under  the  authori- 
ties, that,  in  order  to  ascertain  the 
fair  value  of  the  property  being  used 
by  the  company  for  the  public  'the 


7851 


§  4536]  Peivatk  Cobpobations  [Ch.  58 

of  the  company  at  present  market  prices  is  not  a  reliable  index  of 
the  value  of  the  plant,  because  such  prices  often  rise  and  fall  from 
the  operation  of  causes  which  have  little  or  nothing  to  do  with  the 
real  intrinsic  value  of  the  property,  and  the  bonded  or  other  indebt- 
edness of  the  company  may  exceed  the  actual  value  of  its  property.*^ 
Referring  to  the  market  value  of  securities,  it  is  held  that  the  value 
of  bonds  and  stocks  is  wholly  unreliable  where  there  are  assets  and 
property  not  devoted  to  public  service,  since,  of  course,  the  latter  is 
an  element  in  stock  valuation.** 

A  fortiori,  the  capitalization  of  the  company  should  not  have 
an  influence  in  determining  the  valuation  of  property  where  it  is 
considerably  in  excess  of  any  valuation  testified  to  by  any  witness, 
or  which  can  be  arrived  at  by  any  process  of  reason,  as  where  all, 
or  substantially  all,  the  preferred  and  common  stock  was  issued  to 
contractors  for  the  construction  of  the  plant,  and  the  nominal  amount 
of  the  stock  issued  was  greatly  in  excess  of  the  true  value  of  the 
property  furnished  by  the  contract  since  "bonds  and  preferred  and 
common  stock  issued  under  such  conditions  afford  neither  measure 
of,  nor  guide  to,  the  value  of  the  property."*® 

§4537.  —Value  as  "going  concern"  as  item.  "Going  value"  is 
the  value  arising  from  having  an  established  going  business.®*  Stated 
in  another  way,  the  value  of  a  business  as  a  "going  concern"  means 
the  added  value  of  the  plant  as  a  whole  over  the  sum  of  the  values 
of  its  component  parts,  which  is  attached  to  it  because  it  is  in  active 
and  successful  operation  and  earning  a  return.®^  It  is  not  the  equiva- 
lent of  "good-will"  but  is  of  a  somewhat  similar  nature.®^ 

So  far  as  such  going  value  being  an  item  in  the  valuation  of  the 
plant  as  the  basis  of  a  sale  of  the  plant  to  the  municipality,®^  or  in 

amount  and  market  value  of  its  bonds  be  considered  where  they  are  several 

and  stock'  are  'matters  for  oonsidera-  times  the  cost  or  present  value  of  the 

tion,  and  are  to  be  given  such  weight  property.      Lincoln    Gras    &    Electric 

as  may  be  just  and  right.'  "    Spring  Light   Co.   v.   Lincoln,  182  Fed.  926. 

Valley  Water  Co.  v.  San  Trancisco,  90  Cedar  Eapids  Water  Co.  v.  Cedar 

165  Fed.  667,  699.     '  Eapids,  118  Iowa  234,  262,  91  N.  W. 

87  Spring     Vialley    Waterworks     v.  1081. 

San  Francisco,  192  Fed.  137,  143.  91  Knoxville    v.     Knoxville    Water. 

88  Minnesota  Rate  Cases,  230  U.  S.      Co.,  212  U.  S.  1,  53  L.  Ed.  371. 

352,  57  L.  Ed.  1511,  48  L.  B.  A.  (N.  For  further  definitions,  see  note  in 

S.)   1151.  Ann.  Cas.  1916  A  18.  48  L.  E.  A.  (N.  S.)  1092. 

89  Knoxville  v.  Knoxville  Water!  93  Cedar  Rapids  Water  Co.  v.  Cedar 
Co.,  212  U.  S.  1,  53  L.  Ed.  371.  Eapids,  118  Iowa  234,  262,  91  N.  W. 

The   amount   of   outstanding  stock      lOSl. 
and  bonds  of  the  company  should  not         98  Omaha  v.  Omaha  Water  Co.,  218 
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condemnation  proceedings  to  acquire  the  plant  of  a  public  service 
company,®*  there  is  no  question  but  that  it  is  to  be  included.  How- 
ever, decisions  permitting  "going  value"  as  a  separate  item  of  valu- 
ation where  the  property  is  valued  for  purpose  of  sale  or  condemna- 
tion are  not  necessarily  an  argument  in  favor  of  adding  such  item 
for  rate-making  valuation ;  ®*  and  while  there  are  many  decisions 
recognizing  going  value  ®^  as  an  item  in  valuing  a  plant  for  rate-mak- 


U.  S.  180,  54  L.  Ed.  991,  48  L.  E.  A. 
(K.  S.)  1084;  Norwich  Gas  &  Electric 
Cp.  V.  Norwich,  76  Coiiii.  565,  57  Atl. 
746. 

One  of  the  leading  cases  so  holding 
is  National  Waterworks  Co.  v.  Kan- 
sas City,  62  Fed.  853,  27  L.  E.  A. 
827.  In  that  case  it  was  said  in  the 
opinion  by  Mr.  Justice  Brewer:  "Nor 
would  the  mere  cost  of  reproducing 
the  waterworks  plant  be  a  fair  test, 
because  that  does  not  take  into  ac- 
count the  value  which  flows  from  the 
established  connections  between  the 
pipes  and  the  buildings  of  the  eity. 
It  is  obvious  that  the  mere  cost  of 
purchasing  the  land,  constructing  the 
buildings,  putting  in  the  machinery, 
and  laying  the  pipes  in  the  streets — 
in  other  words,  the  cost  of  reproduc- 
tion— does  not  give  the  value  of  the 
property  as  it  is  today.  A  completed 
system  of  waterworks,  such  as  the 
company  has,  without  a  single  connec- 
tion between  the  pipes  in  the  streets 
and  the  buildings  of  the  city,  would 
be  a  property  of  much  less  value  than 
that  system  connected,  as  it  is,  with 
so  many  biMldings,  and  earning,  in 
consequence  thereof,  the  money  which 
it  does  earn.  The  fact  that  it  is  a 
system  in  operation,  not  only  with  a 
capacity  to  supply  the  city,  but  ac- 
tually supplying  many  buildings  in 
the  city,  not  only  with  a  capacity  to 
earn,  but  actually  earning,  makes  it 
true  that  'the  fair  and  equitajble 
value'  is  something  in  excess  of  the 
cost  of  reproduction.  *  *  *  The 
elty,  by  this  purchase,  steps  into  pos- 


session of  a  waterworks  plant,  not 
merely  a  completed  system  for  bring- 
ing water  to  the  city,  and  distributing 
it  through  pipes  placed  in  the  streets, 
but  a  System  already  earning  a  large 
income  by  virtue  of  having  secured 
connections  between  the  pipes  in  the 
streets,  and  a  multitude  of  private 
buildings.  It  steps  into  a  possession 
of  a  property  which  not  only  has  the 
ability  to  earn,  but  is  in  fact  earning. 
It  should  pay  therefor,  not  merely  the 
value  of  a  system  which  might  be 
made  to  earn,  but  that  of  a  system 
which  does  earn." 

94  Kennebec  "Water  Dist.  v.  Water- 
ville,  97  Me.  185,  60  L.  E.  A.  856,  54 
Atl.  6;  Gloucester  Water  Supply  Co. 
V.  Gloucester,  179  Mass.  365,  60  N.  E. 
977. 

95  See  Omaha  v.  Omaha  Water  Co., 
218  U.  S.  180,  203,  54  L.  Ed.  991,  48 
L.  E.  A.  (N.  S.)  1084;  Cedar  Eapids 
Water  Co.  v.  Cedar  Eapids,  118  Iowa 
234,^262,  91  N.  W.  1081. 

96Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153,  99  L.  Ed.  1244, 
laff'g  199  Fed.  204,  reviewing  earlier 
cases  at  some  length;  Landon  v.  Pub- 
lic Utilities  Commission  State  of 
Kansas,  242  Fed.  658,  671;  Des 
Moines  Water  Co.  v.  Des  Moines,  192 
Fed.  193,  197;  Spring  Valley  Water 
Works  V.  San  Francisco,  124  Fed.  574; 
Public  Service  Gas  Oo.  v.  Board  of 
Public  Utility  Com'rs,  87  N.  J.  h.  581, 
L.  E.  A.  1918  A  421,  L.  E.  A.  1917  B 
930,  95  Atl.  1079,  94  Atl.  634,  92  Atl. 
606,  aff'g  84  N.  J.  L.  463,  87  Atl.  651; 
People  v.  Willcox,  210  N.  Y.  479,  51 
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ing  purposes,  there  are  decisions  to  tlie  contrary,^  or  refusing  to  give  " 
this  element  an  independent  and  distinct  expression,  and  preferring 
rather  to  consider  it  as  a  characteristic  of  the  plant,  the  value  of 
which  is  affected  by  the  circumstance  that  it  is  or  it  is  not  a  going 
concern.'*  And  in  many  instances  it  is  apparently  impossible  to 
establish  a  separate  and  distinct  valuation  for  going  business.*® 

It  has  been  contended  that  the  value  of  a  going  concern  as  a  sep- 
arate element  is  the  difference  between  the  income  which  the  com- 


L.  R.  A.  (N.  e.)  1,  104  N.  E.  911, 
modifying  156  N.  Y.  App.  Div.  603, 
60'6,  141  ]Sr.  Y.  Supp.  677;  Pioneer 
Telephone  &  Telegraph.  Co.  v.  Westen- 
.haver,  29  Okla.  429,  38  L.  E.  A.  (N. 
■S.)  1209,  118  Pac.  354.  See  also  Ce- 
dar Bapids  Gaslight  Co.  v.  Cedar  Bap- 
ids,  223  U.  S.  655,  56  L.  Ed.  594. 

For  extended  note  on  this  subject, 
see  48  L.  B.  A.  (N.  S.)  10i92. 

The  fair  return  is  to  be  based  upon 
the  reasonable  value  of  a  telephone 
60'Uipany  as  a  going  concern  rather 
than  its  value  as  a  mere  plant.  Pio- 
neer Telephone  &  Telegraph  Co.  v. 
State,  —  Okla.  — ,  167  Pac.  995. 

Expenses  incurred  in  building  up 
the  business  may  be  considered  as 
' '  going  concern  value. ' '  Murray  v. 
Public  Utilities  Commission,  27  Idaho 
603,  L.  B.  A.  1916  F  756,  150  Pac.  47. 

In  Knoxville  v.  Knoxville  Water 
Co.,  212  U.  S.  1,  53  L.  Ed.  371,  the 
lowe^  court  added  to  the  appraise- 
ment of  the  physical  properties  the 
sum  of  six  million  dollars  for  going 
concern  value  and  the  Federal  Su- 
preme Court  assumed,  "without  decid- 
ing, that  this  item  was  properly  added. 

In  Pioneer  Telephone  &  Telegraph 
Co.  V.  Westenhaver,  29  Okla.  429,  38 
L.  B.  A.  (N.  S.)  1209,  118  Pac.  354, 
going  concern  value  was  estimated  at 
tw^enty  per  cent  of  the  reproductive 
value. 

97  In  Iowa  it  is  held  that  the  fact 
that  a  plant  is  in  successful  operation 
constitutes  an  element  of  value  but 
in  so  far  as  affected  by  income  the 
computation  necessarily  must  be  based 
on    reasonable    charges,    and    outside 


thereof  the  element  of  value  desig- 
nated a  "going  concern"  is  but  an- 
other name  for  "good  will,"  which 
is  not  to  be  taken  intq  account  in  a 
case  where  the  company  is  granted  a 
monopoly.  Cedar  Bapids  Gas  Light 
Co.  V.  Cedar  Bapids,  144  Iowa  426, 
48  L.  E.  A.  (N.  S.)  1025,  138  Am. 
St.  Bep.  299,  120  N.  W.  966.  See  also 
Cedar  Bapids  Water  Co.  v.  Cedar 
Bapids,  118  Iowa  234,  91  N.  W.  1081. 

9»Goldfield  Consol.  Water  Co.  v. 
Public  Service  Commission  of  Nevada, 
236  Fed.  979,  982;  Montana,  W.  &  S. 
E.  Co.  V.  Morley,  198  Fed.  991,  1005; 
Cumberland  Telephone  &  Telegraph 
Co.   V.   LouisviUe,  187  Fed.  637,  646. 

"We  speak  sometimes  of  a  going 
concern  value  as  if  it  is  or  could  be 
separate  and  distinct  from  structure 
value — so  much  for  structuj'e  and  so 
much  for  going  concern.  But  this  is 
not  an  accurate  statement.  The  going 
concern  part  of  it  has  no  existence, 
except  as  a  characteristic  of  the  struc- 
ture. If  no  structures,  no  going  con- 
cern. If  ^  structure  in  use,  it  is  a 
structure  whose  value  is  affected  by 
the  fact  that  it  is  in  use.  There  is 
only  one  value.  It  is  the  value  of  the 
structure  that  is  being  used.  That  is 
all  there  is  to  it. ' '  Per  Judge  Savage 
in  Brunswick  &  T.  Water  Dist.  v. 
Maine  Water  Co.,  99  Me.  371,  376,  59 
Atl.  537. 

99  See  Spring  Valley  Waterworks  v. 
San  Francisco,  192  Fed.  137,  167, 
holding  that  the  burden  is  on  the 
company,  if  it  wishes  an  independent 
valuation,  to  produce  the  evidence  on 
which  it  can  be  based, 
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pany  should  have  received,  and  the  amount  which  it  did  actually 
collect  from  rates  prior  to  the  time  when  the  plant  became  a  paying 
concern,  and  that  the  amount  which  should  have  been  received  is 
equal  to  the  amount  of  interest  which  would  have  been  earned,  prior 
to  the  time  when  the  plant  became  a  paying  concern,  by  the  same 
money  at  contemporary  current  rates,  but  such  contention  has  been 
said  to  be  ''open  to  the  objection  that  the  deficiency  of  revenue  may 
liave  been  due  to  extravagant  or  wasteful  management.  The  com- 
pany may  have  purchased  a  plant  larger  and  more  expensive  than 
necessary ;  current  rates  of  interest  may  have  been  abnormally  high ; 
many  causes,  which  have  absolutely  no  relation  to  the  value  of  the 
company's  business  now  as  a  going  concern,  may  have  increased 
or  diminished  the  deficiency  in  revenue.  Furthermore,  if  it  be  con- ' 
ceded  that  early  deficiency  of  revenue  is  the  proper  measure  of  value 
for  the  present  going  business,  then  it  follows  that,  the  greater 
the  deficiency  and  the  more  unprofitable  the  business,  the  greater  the 
present  value  of  the  going  concern;  and,  if  the  business  had  yielded 
large  profits  from  its  very  iiiception,  the  going  business  to-day  would 
be  worthless."^ 

§  4538.  —  Franchise  as  item  of  value.  Of  course,  if  a  lump  sum 
has  been  paid  for  a  franchise,  its  cost  must  be  added  to  the  valua- 
tion of  the  property.  In  case  of  free  franchises,  however,  there  is 
some  difBculty  and  conflict  in  the  decisions,  although  it  is  generally 
held  by  the  courts  that  in  determining  the  value  of  the  property  of 
a  public  service  company,  the  value  of  its  franchises  must  be  con- 
sidered as  an  item  of  value  notwithstanding  nothing  was  paid  there- 
for ;  ^  but  it  seems  that  the  public  service  commissions  in  the  sev- 

1  Spring  Valley  Waterworka  v.  San  to  "be  considered  a,s  deciding  that  in 

Francisco,  192  Fed.  137,  166,  165  Fed.  the  matter  of  fixing  rates  anything  at 

657,  696.  all  should  be   added  to  the  value  on 

In  Contra  Costa  Water  Co.  v.  Oak-  account  of  the  element  of  going  con- 
land,  159  Oal.  323,  113  Pac.  668,  676,  cern." 

it  was  contended  that  the  valuation  6f  2  Willcox  v.  Consolidated  Gas  Co., 
"going  business"  is  measured  by  de-  212  U.  S.  19,  53  L.  Ed.  382,  48  L.  E. 
flciencies  of  income  prior  to  the  time  A.  (N.  S.)  1134,  15  Ann.  Cas.  1034, 
the  business  v^as  brought  to  a  paying  aff'g  157  Fed.  849;  Louisville  &  N. 
basis.  The  Supreme  Court  was  of  the  B.  Co.  v.  Railroad  Commission  of  Ala- 
opinion  that  early  losses  "had  no  re-  bama,  196  Fed.  800,  822;  Consolidated 
'Ia.tiofl»to  the  question  of  present  value,  Gas  Co.  v.  Ifayer,  146  Fed.  150;  Spring 
and  offered  no  basis  for  any  valua-  Valley  Waterworks  Co.  v.  San  Fran- 
tion."  And  finally  they  dismissed  ciseo,  124  Fed.  574;  Kennebec  Water 
the  subject  with  these  words:  "In  Dist.  v.  Waterville,  97  Me..  185,  60 
what  we  have  said  we  do  not  desire  L.  E.  A.  856,  54  Atl.  6;  Public  Serv- 
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eral  states  generally  refuse  to  make  any  allowance  for  franchises 


ice  Gas  Co.  v.  Board  oi  Public  Utility 
Com'rs,  87  N.  J.  L.  581,  L.  E.  A.  1918 
A  421,  L.  E.  A.  1917  B  930,  95  AtlJ 
1079,  94  Atl.  634,  92  Atl.  606,  aft'g 
84  N.  J.  L.  463,  87  Atl.  651. 

Cqntra,  Lincoln  G'as  &  Eleetrio 
Light  Co.  V.  Lincoln,  182  Fed.  926, 
928,  explaining  Willcox  v.  Consoli- 
dated Gas  Co.,  212  U.  6.  19,  53  L.  Ed. 
382,  48  L.  B.  A.  (N.  S.)  1134,  15  Ann. 
Gas.  1034,  as  not  in  conflict. 

For  valuable  note  on  this  subject^ 
see  48  L.  E.  A.  (N.  S.)  1063. 

' '  The  fact  that  a  franchise  has  been 
acquired  from  the  municipality  by 
gift  or  without  adequate  compensation 
may  evidence  lack  of  foresight,  or 
something  worse,  on  the  part  of  the 
municipal  government,  but  it  can  have 
no  effect  on  the  present  problem.  The 
franchise,  however  acquired,  must  be 
considered  in  determining  reasonable 
rates  for  the  use  of  property  devoted 
to  public  service,  otherwise  it  would 
be  possible  to  practically  destroy  or 
confiscate  its  value.  When  property 
used  under  a  franchise  is  condemned, 
the  whole  property  is  taken.  The 
franchise  is  paid  for  as  well  as  the 
physical  property.  The  idea  that  a, 
valuable  franchise  could  be  taken  in 
condemnation  proceedings,  without 
compensation,  would  not  be  tolerated 
for  an  instant;  and  to  permit  such  a 
franchise  to  be  taken  without  consid- 
eration, indirectly,  by  means  of  rate 
regulation,  is  equally  obnoxious  to  the 
Federal  Constitution."  Spring  Valley 
Water  Co.  v.  San  Franeiseo,  165  Fed. 
667,  693. 

"But,  again,  it  is  not  only  a  struc- 
ture, and  a  structure  being  used,  but 
it  is  a  structure  built,  maintained,  and 
used  by  authority  expressly  granted  to 
the  company  by  the  state;  that  is,  it 
was  built  and  is  maintained  and  used 
by  virtue  of  a  franchise  or  franchises. 
The  structure  is  lawfully  in  existence. 


and  may  rightfully  continue  to  be 
used  as  a  going  concern  structure,  un- 
til the  state  determines  otherwise. 
This  also  makes  the  structure  in  use 
more  valuable.  It  is  the  difference 
between  a  structure  existing  by  suf- 
ferance and  one  maintained  by  right. 
The  franchise,  however,  is  a  limited 
one.  It  is  not  perpetual.  It  may  be 
recalled  by  the  state.  It  is  not  ex- 
clusive. Other  and  competing  fran- 
chises may  be  granted.  It  is  not  ab- 
solute. The  right  may  be  limited  or 
qualified  by  express  enactment.  One 
franchise  is  limited  in  the  nature  of 
things,  and  that  is  the  franchise  to 
charge  tolls  or  rates  for  water  fur- 
nished. It  cannot  charge  arbitrary 
rates  beyond  the  power  of  revision. 
It  may  not,  as  we  have  seen,  under 
some  circumstances  charge  rates  even 
fairly  remunerative  upon  the  invest- 
ment. It  can  only  charge  reasonable 
rates  in  any  event.  A  franchise  may 
exist  entirely  independent  of  the 
structure.  There  may  be  franchises 
w!hen  there  is  no  structure.  This  wa- 
ter company  may  have  franchises 
within  this  district  which  are  not 
connected  with  the  use  of  the  .struc- 
ture which  the  district  has  taken.  Of 
that  we  have  no  knowledge.  But  so 
far  as  the  structure  is  maintained  and 
used  by  virtue  of  a  franchise,  that  fact 
may  add  to  the  value  of  the  struc- 
ture. One  would  be  likely  to  pay 
more  for  it  as  a  structure  if  it  could 
be  rightfully  used  than  he  would  if 
it  could  not. ' '  Brunswick  &  T.  Water 
Dist.  V.  Maine  Water  Co.,  99  Me.  371, 
59  Atl.  537. 

But  it  has  been  held  that  the  value 
of  the  franchise,  at  least  where  a 
right  exists  in  the  municipality  to 
change  the  rates  at  any  time,  need 
not  be  itemized  separately  where  a 
fair  value  is  fixed  upon  the  property 
based  upon  the  assumption  that  the 
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which  have  been  granted  to  the  company  free  of  charge.^  In  any 
event,  if  the  public  service  company  wishes  its  franchise  to  be  treated 
as  a  thing  of  definite  value,  it  must  establish  that  value.* 

The  value  of  a  franchise  means  the  value  of  the  property  as  af- 
fected by  the  franchise.*  It  depends  upon  the  net  income  of  the  plant 
at  reasonable  rates,  and  in  determining  the  value  of  franchises  it  is 
proper  to  take  into  consideration  whether  they  are  exclusive,  their 
duration,  and  whether  the  charter  under  which  the  company  operates 
is  subject  to  repeal  by  the  legislature.  But  past  faithfulness  or  un- 
faithfulness in  the  exercise  of  a  franchise  does  not  bear  any  such 
relation  to  the  present  value  of  the  franchise  as  to  make  it  a  proper 
matter  for  consideration.*    In  a  late  New  Jersey  case,  howeVer,  the 


business  is  a  going  oiie  and  that  the 
owner  will  be  permitted  to  carry  it  on 
in  the  future.  Duluth  St.  E.  Co.  v. 
Railroad'  Commission,  161  Wis.  245, 
152  N.  W.  8S7. 

3  See  note  in  48  L.  E.  A.  (N.  S.) 
1063,  1065. 

In  some  states,  the  Public  Service 
Commission  Law  expressly  provides 
that  the  commission  shall  not  value 
any  franchise  in  excess  of  the  amount 
actually  paid  for  the  grant  of  such 
fraoachise. 

4  Spring  Valley  "Water  Co.  v.  San 
Francisco,  165  Fed.  667,  693. 

Where  no  direct  proof  is  given  as 
to  value  of  a  franchise  and  nothing 
was  paid  for  it,  it  is  properly  disre- 
garded as  an  item  of  value.  Cumber- 
land Telephone  &  Telegraph  Co.  v. 
Louisville,   187  Fed.   637,   6^:7. 

B  Brunswick  &  T.  Water  Dist.  v. 
Maine  Water  Co.,  99  Me.  371,  59  Atl. 
537. 

6  Kennebec  Water  Dist.  v.  Water- 
ville,  97  Me.  185,  60  L.  E.  A.  856,  54 
Atl.  6. 

As  to  ascertaining  the  value  of  the 
franchise  and  going  business,  "very 
little  has  been  settled  by  the  courts 
except  that  each  case  must  depend  on 
its  own  special  circumstances. ' ' 
Spring  Valley  Water  Co.  v.  San  Fran- 
cisco, 165  Fed.  667,  693. 

"When  the  prevailing  rate  of  in- 


terest is  seven  per  cent,  a  franchise 
which  will  enable  its  owner  to  collect 
twenty  per  cent  net  on  his  investment 
is  valuable.  But,  on  the  other  hand, 
when  the  prevailing  rate  of  interest 
is  twenty  per  cent,  a  franchise  under 
which  the  owner  can  realize  but  seven 
per  cent,  has  very  little  value.  'It 
is  obvious  *  *  *  that  either  for 
the  purpose  of  condemnation  or  regu- 
lation the  value  of  a  franchise  depends 
•wholly  upon  what  is  earned  under  it. 
*  *  *  The  best  way  of  finding  out 
how  much  a  franchise  separately  con- 
sidered is  worth  is  to  ascertain  wh'at 
those  persoms  desirous  of  continuing 
operations  under  it  consider  it  to  be 
worth. '  ' '  Spring  Valley  Water  Co.  v. 
San  Francisco,  165  Fed.  667,  694. 

"If,  wlien  the  franchise  was  ac- 
quired, or  at  any  subsequent  time,  the 
city  entered  into  a  contract  with  the 
company  providing  for  definite  rates 
of  income,  and  this  agreement  is  now 
binding,  and  gives  a  present  value  to 
the  franchise;  or  if,  for  a  number  of 
years,  the  aggregate  market  value  of 
the  stock  and  bonds  of  the  company 
has  exceeded  the  actual  value  of  the 
physical  plant;  or  if,  as  in  Consoli- 
dated Gas  Co.  V.  New  York,  157  Fed. 
'849,  878,  the  franchise  was  capitalized 
for  some  fixed  sum,  say  $100,000,  the 
actual  cash  invested  was  $100,000,  and 
$200,000  worth  of  stock  was  issued. 
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court  said  that  if  the  rate  is  fixed  by  the  franehdse,  the  value  of  the 
franchise  may  be  calculated  upon  the  assumption  of  that  rate,  but 
if  the  rate  is  not  fixed  and  may  be  changed,  there  is  no  stable  basis 
upon  which  to  calculate  the  value  of  the  franchise,  since  that  value 
is  dependent  upon  the  rate,  and  while  the  rate  must  be  reasonable, 
yet  to  "assume  a  value  for  the  franchise  in  order  to  determine  the 
reasonableness  of  the  rate  is  to  reason  in  a  circle;  the  value  and 
the  rate  are  mutually  dependent,  and  one  must  be  fixed  independ- 
ently if  it  is  to'  form  a  basis  for  the  calculation  of  the  other.'"  '' 

In  one  case,  it  is  held  that  a  franchise,  in  order  to  be  valued  as 
a  separate  part  of  a  property  for  the  purpose  of  fixing  rates,  must 
be  shown  to  have  a  distinct  productive  efBciency,  by  earning  profits 
over  and  above  a  fair  return  for  the  use  of  the  physical  properties 
composing  the  company's  plant,  and  that  franchises  purchased  from 
the  predecessors  of  a  company  for  which  the  purchaser  issues  cap- 
ital stock  cannot  be  independently  valued  where  the  term  for  which 
the  franchises  were  granted  has  long  since  expired.*  However,  tho 
Supreme  Court  of  the  United  States  in  a  case  involving  the  regula- 
tion of  the  rates  of  the  Consolidated  Gas  Company  of  New  York 
City,  held  that  inasmuch' as  the  total  sum  for  which  that  gas  com- 
pany issued  its  stock  on  consolidating  other  gas  companies,  was  pur- 
suant to  a  statute  recognizing  the  valuation  of  the  franchise  of  the 
constituent  gas  companies  as  a. certain  sum,  such  valuation  should 
be  accepted  as  conclusive  as  to  the  valine  of  the  franchise  at  the  time 
of  consolidation,  but  that  the  increase  in  the  assets  and  in  the  sup- 

whieh  has  maintained  itself  at  par  and  case  it  was  held  that  complainant's 

paid    satisfactory    dividends    on    the  franchise   should   be   included   among 

whole  amount  of  stock  for  a  number  the  properties  on  which  complainant 

of  years — it   would  be  very   easy  to  is  entitled  to  a  return,  at  whatever 

'  determine  whether  the  franchise  has  reasonable  value  it  is  sho'wn  to  have. 

value,  and  what  that  value  is. ' '  Spring  Obviou^y      complainant 's     plant     is 

Valley  Water   Co.   v.   San  Francisco,  much  more  valuable  with  than  without 

165  Fed.  667,  695.  a  right  to  collect  water  rates,  yet,  if 

7  Public  Service  Gas  jDo.  v.  Board  it  is  to  be  regarded  as  more  than  a 
of  Public  Utility  Com'rs,  84  N.  J.  L.  characteristic  of  the  property,  it 
463,  87  Atl.  651.                           .  should  somewhere  and  somehow  mani- 

8  Spring  Valley  Waterworks  v.  San  f  est  a  distinct  productive  efficiency, 
Francisco,  192  Fed.  137,  170.  by  earning  profits  above  and  in  addi- 

"The  right  to  collect  rates  for  the  tion  to  what  is  but  a  fair  return  for 

use  of  water  supplied  to  any  city  and  the  use  of  the  physical  properties  com- 

■county,  or  the  inhabitants  thereof,  is  posing  the  plant.     This,  however,  has 

declared  by  the  'Constitution  of,  Call-  not  been  shown. "    Spring  Valley 'Wa- 

fornia  to  be  a  franchise,  and  by  the  terworks   v.   San  Francisco,   192  Fed. 

same   instrument   a   franchise    is    de-  137,  168. 
clared  to  be  property.     In  the  1908 
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ply  of  gas  since  the  consolidation  did  not  authorize  a  proportional 
increase  of  the  value  1  of  the  franchise.^ 

The  assessed  value  fbr  taxation  of  the  franchises  of  a  gas  com- 
pany does  not  fix  their  value,  where  such  taxes  have  been  treated 
by  the  company  as  part  of  its  operating  expenses,  to  be  paid  out 
of  its  earnings  before  the  net  amount  could  be  arrived  at,  applicable 
to  dividends.^* 


9Willeox  V.  Consolidated  Gas  Co., 
212  U.  e.  19,  53  L.  Ed.  382,  48  L.  E. 
A.  (N.  S.)  1134,  15  Ann.  Gas.  1034. 

In  the  Willeox  case,  supra,  seven 
gas  companies  operating  in  the  city 
of  New  York,  owning  exclusive  fran- 
chises, were  permitted  to  consolidate 
by  an  act  of  the  legislature,  which 
eontainedf  a  proviso  to  the  effect  that 
the  ciapital  of  the  new  consolidated 
company  should  not  exceed  the  fair 
aggregate  value  of  the  property,  fran- 
chise and  rights  of  the  several  com- 
panies. The  total  value  of  the  seven 
franchises  was  fixed  at  $7,781;000.' 
Stock  of  the  new  company  was  issued 
to  cover  that  value.  From  the  time 
of  their  creation  to  the  date  of  con- 
solidation "these  companies  had  been 
free  from  legislation  upon  the  amount 
of  the  rates  to  be  charged  for  gas"; 
they  had  paid  enormous  dividends; 
several  of  the  companies  had  averaged 
from  date  of  organization  dividends 
of  over  sixteen  per  cent  per  annum; 
and  a  statute  prohibiting  the  laying 
of  any  more  gas  pipe  in  the  streets  of 
the  city  for  twenty  years  further  en- 
hanced the  value  of  their  property. 
The  lower  court  fixed  the  value  of  the 
franchise  at  the  time  the  suit  was 
brought  at  $20,000,000,  on  the  theory 
that  the  value  of  the  franchise  and 
the  value  of  the  tangible  property 
had  advanced  with  equal  pace.  The 
Supreme^  Court,  in  declining  to  al- 
low a  valuation  exceeding  that  fixed 
at  the  date  of  consolidation,  said: 
"Because  the  i  amount  of  gas  sup- 
plied has  increased  to  the  extent  stat- 
edi  and  the  other  and  tangible  prop- 


erty of  the  corporation  has  increased 
so  largely  in  value,  is  not,  as  it  seems 
to  UB,  any  reason  for  attributing  a 
like  proportional  increase  in  the  value 
of  the  franchises.  Eeal  estate  may 
have  increased  in  value  yery  largely, 
as  also  the  personal  property,  without 
any  necessary  increase  in  the  value  of 
the  franchises.  Its  past  value  was 
founded  upon  the  opportunity  of  ob- 
taining these  enormous  and  excessive 
returns  upon  the  property  of  the  com- 
pany, without  legislative  interference 
with  the  price  for  the  supply  of  gas; 
but  that  immunity  for  the  future  was, 
of  course,  uncertain,  and  the  moment 
it  ceased,  and  the  legislature  reduced 
the  earnings  to  a  reasonable  sum,  the 
great  value  of  the  franchises  would  be 
at  once  and  unfavorably  affected,  but 
how  much  so  it  is  not  possible  for  us 
now  to  see.  The  value  would  most 
certainly  not  increase."  The  court 
concludes  its  discussion  of  this  sub- 
ject with  the  following  words :  ' '  What 
has  been  said  herein  regarding  the 
value  of  the  franchises  in  this  case 
has  been  necessarily  founded  upon  its 
own  peculiar  facts,  and  the  decision 
thereon  can  form  no  precedent  in  re- 
gard to  the  valuation  of  franchises 
generally,  where  the  facts  are  not 
similar  to  those  in  the  case  before  us. 
We  simply  accept  the  sum  named 
as  the  value  under  the  circumstances 
stated." 

lOWillcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19,  53  L.  Ed.  382,  48  L.  E. 
A.  (N.  S.)  1134,  15  Ann.  Gas.  1034.  . 

The  value  of  a  franchise  fixed  by 
the  taxing  officers  is  of  little  worth  in 
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§4539.  — Good-will  as  item  of  value.  "Good- will,"  as  the  term 
is  used  in  rate  valuations,  has  been  said  to  be,  while  not  the  exact 
equivalent  of  "going  value,"  yet  "of  a  somewhat  similar  nature."  " 
Although  there  is  some  authority  to  the  contrary,^*  it  is  settled  by 
the  great  weight  of  authority  that  good-will,  independent  of  the 
item  of  value  as  a  going  concern,  should  not  be  considered  as  a  dis- 
tinct element  of  value,^^  .and  especially  is  this  true  where  the  com- 
pany has  in  fact  a  monopoly.^*  It  is  established  in  the  Supreme 
Court  of  the  United  States  that  "good-will,"  in  the  sense  in  which 
that  term  is  generally  used  as  indicating  that  element  of  value  which 
inheres  in  the  fixed  and  favorable  consideration  of  customers,  aris- 
ing from  an  established  and  well-known  and  well-conducted  business, 
has  no  place  in  the  fixing  of  valuation  for  the  purpose  of  rate-mak- 
ing of  public  service  corporations  such  as  gas  companies.^* 

§  4540.  —  Earnings  added  to  capital  account.  A  corporation  can- 
not take  money  or  any  portion  of  it,  received  as  a  result  of  the  rates 
under  which  it  was  operating,  and  so  use  all  or  part  of  it  as  to  per- 
mit the  company  'to  add  it  to  its  capital  account.  In  other  words,  if 
a  public  service  corporation  accumulates  a  depreciation  fund,  from 
its  receipts,  no  part  thereof  can  be  added  to  the  capital  on  which 
the  company  is  entitled  to  a  fair  return  from  rates  established  by 
the  state  or  municipality.^®  The  capitalization  of  income,  even  at 
reasonable  rates,  cannot  be  adopted  as  a  test  of  present  value." 

determiniiig  the  value  of  the  franchise.  97  Me.  185,  60  L.  E.  A.  856,  54  Atl. 

Spring  Valley  Water  Co.  v.  San  Fran-  6. 

ciseo,  165  Fed.   667,  €96.  "Good  will  rests  on  the  probability 

11  Cedar  Eapidsi  Water  Co.  v.  Ce-  that  customers  as  a  matter  of  personal 
dar  Bapids,  118  Iowa  234,  91  N.  W.  choice  will  continue  to  trade  where 
1081.  they  have  been  doing  business.    Here 

12  Metropolitan  Trust  Co.  of  City  there  is  no  such  choice.  They  must 
of  New  York  v.  Houston  &  T.  C.  E.  take  water  from  the  Spring  Valley 
Co.,  90  Fed.  683.  Water    Company    or    go    without." 

13  Des  Moines  Gas  Co.  v.  Dea  S'pring  Valley  Waterworks  v.  San 
Moines,  190  Fed.  204;  Contra  Costa  Francisco,  192  Fed.  137,  168. 
Water  Co.  v.  Oakland,  159  Oal.  323,  IB  Des  Moines  Gas  Co.  v.  Bes 
113  Pac.  668;  Cedar  Eapids  Gas  Light  Moines,  238  U.  S.  158,  59  L.  Ed.  1244, 
Co.  V.  Cedar  Eapids,  144  Iowa  426,  48  modifying  199  Fed.  204;  Willcox  v. 
L.  E.  A.  (N.  S.)  1035,  138  Am.  St.  Consolidated  Gas  Co.,  212  U.  S.  19, 
Bep.  299,  120  N.  W.  966.  52,  53  L.  Ed.  382,  48  L.  B.  A.  (N.  S.) 

See  also  valuable  note  on  this  sub-  1134,  15  Ann.  Cas.  1034. 

ject  in  48  L.  E.  A.  (N.  S.)  1146.  16  Bailroad    Commission    of   Louisi- 

14Willeox  V.  Consolidated  Gas  Co.,  ana  v.  Cumberland  Telephone  &  Tele- 

,  212  TJ.  S.  19,  53  Lr.  Ed.  382,  48  L.  E.  graph  Co.,  212  U.  S.  414,  424,  53  L.  Ed. 

A.   (N.  S.)   1134,  15  Ann.  Cas.  1034;  577. 

Kennebec  Water  Dist.  v.  Waterville,  17  Kennebec  Water  Dist.  v.  Water- 
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§4541,  — Deduction  for  depreciation.  In  estimating  the  value  of 
the  property  of  a  public  service  company,  for  rate-making  purposes, 
it  is  iiecessary  to  take  into  consideration  the  estimated  depreciation 
of  the  plant  arising  from  use,  lapse  of  time,  and  change  of  condi- 
tions.^* And  there  is  no  question  but  that  when  the  estimated  cost 
of  reproduction  is  adopted  as  the  test,  wholly  or  in  part,  for  de- 
termining the  value  of  the  property,  a  deduction  for  depreciation 
from  age  and  use  and  changing  conditions  must  be  made  from  such 
estimated  cost  of  reproduction.^®  It  was  held  in  Idaho  in  a  recent 
case  that  depreciation  should  be  only  actual  tangible  depreciation, 
and  nothing  should  he  allowed  for  theoretical  depreciation,  some- 
times called  "accrued  depreciation";  and  if  the  plant  is  in  good 
operating  condition,  and  giving  as  good  service  as  a  new  plant,  then 
the  question  of  depreciation  may  be  entirely  disregarded ;  ^^  but  this 


ville,  97  Me.  185,  60  L.  E.  A.  856,  54 
Atl.  6. 

18  Simpson  v.  Sliepard,  230  U.  S. 
352,  457,  57  L.  Ed.  1511,  48  L.  E.  A. 
(N.  S.)  1151,  Ann.  Cas.  1916  A  18; 
Knoxville  v.  Knoxville  Water  Co., 
212  U.  S.  1,  53  IL.  Ed.  371;  San  Diego 
Land  &  Town  Co.  v.  Jasper,  189  TJ.  S. 
439,  47  L.  Ed.  892;  San  Diego  Land  & 
Town  Co.  V.  National  City,  174  U.  S. 
739,  43  L.  Ed.  1154;  Spring  Valley 
Water  Co.  v.  San  Francisco,  165  Fed. 
667,  703.  ' 

Depreciation  in  value  of  a  water- 
works plant  and  of  the  value  of  its 
services  from  a  diminution  in  the  wa- 
ter supply  from  a  long-continued 
drbught,  since  the  regulation  of  wa- 
ter rates,  may  be  considered  in  deter- 
mining their  reasonableness.  San 
Diego  Land  &  Town  Co.  v.  Jasper, 
189  U.  S.  439,  47  L.  Ed.  892. 

19  Cost  of  reproduction  is  not  a  fair 
measure  of  value,  unless  a  proper  al- 
lowance is  made  for  depreciation,  be- 
cause lall  constructive  portions  of  the 
plant  are  subject  to  decay,  and  to  be 
worn  out  or  consumed  by  use.  Minne- 
sota Bate  Oases,  230  U.  S.  352,  57  L. 
Ed.  1511,  48  L.  E.  A.  (N.  S.)  1151, 
Am.  Cas.  1916  A  18;  Knoxville  v. 
Knoxville  Water  Co.,  212  U.  S.-1,  53 
L.  Ed.  371;  Montana,  W.  &  S.  B.  Co. 


V.  Morley,  198  Fed.  991,  1004;  Spring 
Valley  Waterworks  v.  San  Francisco, 
192  Fed.  137, 143;  Contra  Costa  Water 
Co.  V.  Oakland,  159  Cal.  323,  113  Pac. 
668;  People  v.  Willcox,  156  N.  Y.App. 
Div.  603,   610,   141  N.  Y.  Supp.  677. 

"The  cost  of  reproduction  is  not 
always  a  fair  measure  of  the  present 
value  of  a  plant  which  has  been  in  use 
for  many  years.  The  items  composing 
the  plant  depreciate  in  value  from 
year  to  year  in  a  varying  degree. 
Some  pieces  of  property,  like  real  es- 
tate for  instance,  depreciate  not  at 
all,  and  sometihies,  on  the  other  hand, 
appreciate  in  value.  But  the  reser- 
voirs, the  mains,  the  service  pipes, 
structures  upon  real  estate,  stAnd- 
pipes,  pumps,  boilers,  meters,  tools  and 
appliances  of  every  kind  begin  to  de- 
preciate with  more  or  less  rapidity 
from  the  moment  of  their  first  use. 
It  is  not  easy  to  fix  at  any  given  time 
the  amount  of  depreciation  of  a  plant 
whose  component  parts  are  of  dif- 
ferent ages,  with  different  expecta- 
tions of  life."  Knoxville  v.  Knox- 
ville Water  Co.,  212  U.  S.  1,  53  L.  ' 
Ed.  371. 

20  Murray  v.  Public  Utilities  Com- 
mission, 27  Idaho  603,  L.  E.  A.  1916 
F  756,  150  Pac  47. 
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decision  is  inconsistent  with  the  value,  or  investment  theory  of  rate- 
making  and  is  contrary  to  the  rulings  of  the  public  service  commis- 
sions in  several  states.''^ 

Whether,  in  ascertaining  the  net  earnings  of  the  corporation,  a 
sum  for  depreciation  should  be  deducted  annually  as  an  operating' 
expense,  is  a  different  question  which  is  elsewhere  considered.^^ 

§4542.  — Value  of  property  employed  in  intrastate  as  dis- 
tinguished from  interstate  business.  In  determining  whether  intra- 
state rates  of  carriers  are  confiscatory,  only  the  value  of  the  property 
and  the  receipts  within  the  state  are  to  be  considered.^*  This  is 
finally  decided  by  the  leading  decision  known  as  the  Minnesota  Kate 
Gases  decided  in  1913  by  the  Supreme  Court  of  the  United  States, 
and  holding  that  where  the  business  of  the  carrier  is  both  inter- 
state and  intrastate,  the  question  whether  a  scheme  of  maximum 
rates  fixed  by  the  state  for  intrastate  tranisportation  affords  a  fair 
return,  must  be  determined  by  considering  separately  the  value  of 
the  property  employed  in  the  intrastate  business  and  the  compensa- 
tion allowed  in  that  business  under  the  rates  prescribed.^* 

§4543.  Cost  of  reproduction  as  test — In  general.'  The  cost  of 
reproduction  test  is  based  upon  the  the&ry  that  the  public  service 
company  is  entitled  to  earn  a  return  upon  what  it  would  cost  the 
patrons  to  reproduce  the  property  if  they  were  to  serve  themselves. 
And,  although  it  is  often  stated  that  the  various  factors  such  as 
original  cost,  present  value,  and  cost  of  reproduction  must  all  be 
taken  into  consideration  in  determining  the  sum  upon  which  a  pub- 
lic service  company  is  entitled  to  earn  a  return,  yet  in  practice  these 
factors  are  not  given  equal  weight,®^  but  instead  many  decisions  are 
based  almost  entirely  upon  the  cost  of  reproduction  as  the  valua-^ 
tion  theory,  although,  as  has  been  stated,  the  "so-called  cost  of  re- 
production theory  is  not  usually  regarded  as  an  independent  theory 
of  valuation,  but  is  generally  employed  as  a  method  of  fixing  or 
measuring  the  value  of  a  public  service  plant,  it  not  being  possible 
to  fix  value  in  the  ordinary  way  by  the  capitalization  of  earnings.  "^^ 
The  cost  of  reproduction  has  been  variously  referred  to  as  "one  way 

81  See  note  in  L.  R.  A.  1916  F  761,  S52,  435,  57  L.  Ed.  1511,  48  L.  E.  A. 

770.  (N.  S.)  1151,  Ann.  Cas.  1916  A  18. 

22  See   §  4547.  25  See  valuable  note  in  L.  E.  A.  1916 

23  Smyth  v.   Ames,   169  U.   S.  466,  F  599,  611,  663-678. 

541,  42  L.  Ed.  TB19.  26  Note  in  L.  B.  A.  1916  F  599,  612, 

21  Simpson   v.    Shepard,    230   XT.   S. 
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of  ascertaining  the  present  value, ' '  ^''  and  as  "  p£  service  in  ascertain- 
ing the  present  value. "  *'  At  any  event  it  may  be  taken  into  con- 
sideration in  determining  the  valuation  even  though  not  conclusive 
as  to  value.^®  And  'while  it  has  been,  said  that  the  cost  of  reproduc- 
tion theory  is  at  present  the  most  generally  aceeipted  basis  of  valua- 
tion,^" it  has  been  pointed  out  that  this  is  correct  only  so  far  as  the 
word  "basis"  is  construed  to  mean  simply  a  fundamental  fact  or 
starting  point  not  in  any  sense  exclusive  or  controlling,  and  that 
while  such  reproduction  .cost  is  important  the,  physical  valuation 
so  obtained  is  but  one  of  numerous  facts  to  be  considered  in  reaching 
the  final  result.^^  ,   , 

The  cost  of  reproduction  method  of  ascertaining  value  has  re- 
ceived the  approval  of  courts  in  many  cases,  and  it  has  been  said 
that  perhaps  it  "is  the  best  generar  method  yet  devisedj"  although 
"it  cannot  be  applied  in  all  casesi  and  under  all  conditions,"  since 
"in  its  use  some  important  elements  of  value  are  ignored.  "^^  It 
also  has  been  said  that  there  are  many  instances  in  which  the  repro- 
duction theory  is  the  best  of  all  methods  for  getting  at  the 
present  value,  and  in  other  instances  the  most  misleading.*^  For 
example,  the  reproduction  cost  is  not  a  fair  test  and  will  not  be 
applied  to  lands  of  a  public  service  company  wher^  it  results  in  an 

27Kiioxville  V.  Knoxville  Water  present  value  of  a  structure.  Bruiis- 
Co.,  212  TJ.  S.  1,  53  L.  Ed.  371.  wiek  &  T.  Water  Dist.  v.  Maine  Wa- 

28  Minnesota  Bate  Cases,  230  TJ.  S.      ter  Cp.,  99  Me.  371,  59  Atl.  587. 

352,  57  L.  Ed.  1511,  48  L.  E.  A.  (N.  S.)  Going  concern  value  as  item  whicli 

1151,  Ann.  Cas.  1916  A  18.  must  be  added  to  cost  of  reproduction, 

29  United   States.     Minnesota   Bate      see  §  4543,  infra. 

Cases,  230  TJ.  S.  352;  57  L.  Ed.  1511,  SOWhitten,     Valuation     of     Public 

48  L.  E.  A.   (N.  S.)   1151,  Ann.  Caa.  Service  Corporations,  §  639. 

1916  A  18.  31  Appleton    Water    Works    Co.    v. 

Floiida.     State  v.  Louisville   &  N.  Eailroad    Commission,    154    Wis.    121, 

E.  Co.,  62  ria.  315,  57  So.  I75.  146,  47  L.  E.  A.  (N.  S.)  770,  Ann.  Cas. 

Maine.     Kennebec   Water   Dist.   v.  1915  B  1160,  142  N.  W.  476. 

Waterville,  97  Me.   185,  60  L.  E.  A.  32  Ann  Arbor  E.  Co.  v.  Fellows,  236 

S56,  54  Atl.  6.  Ted.   387,   39L     See   also   Murray   v. 

Minnesota.       Steenerson     v.     Great  Public  Utilities  Commission,  27  Idaho 

Northern  Ey.   Co.,   69   Minn.   353,   72  603,  L.  E.  A.  1916  F  756,  150  Pae.  47. 

N.  W.  713.                          ,  Cost  of  reproduction  of  railroad  is 

Oklalionia.      Pioneer    Telephone    &  the  "most  reliable   test  ordinarily." 

Telegraph    Co.    v.    Westenliaver,    29  Louisville    &   N.    E.    Co.    v.   Eailroad 

Okla.  429,  38  L.  E.  A.   (N.  8.)   1209,  Commission  of  Alabama,  196  Fed.  800, 

118  Pao.  354.                               '  820. 

Cost  of  present  reproduction  is  evi-  33  Des     Moines     Gas     Co.     v.    Des 

dence  of  the  strongest  character  of  the  Moines,  199  Fed.  204;  206. 
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amount  largely  in  excess  not  only  of  the  original  cost  of  the  land 
but.  also  of  its  present  market  vaJue.** 

If  the  cost  of  reproduction  is  estimated,  to  ascertain  the  value, 
it  has  been  held  that  a  reasonable  amount  for  interest  on  the  capital 
invested  in  the  properties  of  the  plant  during  the  period  of  construc- 
tion should  be  allowed ;  '^  and  of  course  a  due  allowance  must  be 
made  for  depreciation.^* 

If  the  valuation  is  based  on  the  cost  of  reproduction,  less  de- 
preciation, it  is  held  that  the  cost  of  taking  up  and  replacing  pave- 
ments to  put  the  pipes  in,  should  not  be  included,  where  the  pipes 
were. put  in  when  the  streets  were  not  paved.*'  But  it  would  seem 
that  these  decisions  which  hold  that  the  cost  of  cutting  through  ex- 
isting pavements  to  lay  mains  is  not  a  part  of  the  valuation,  in 
effect  reject  reproduction  cost  in  favor  of  actual  cost. 

§ 4544.  —  Overhead  charges.  It  is  said  that  "overhead  charges," 
while  not  very  clearly  defined,  "appears  to  include  the  expenses 
that  would  necessarily  be  incurred  in  the  reproduction  of  the  prop- 
erty," such  as  "the  legal  expenses  of  organization,  and  the  expenses 
for  office,  engineering,  inspection,  supervision,  and  management  dur- 
ing the  period  of  construction"  as  well  as  "fire  and  casualty  insur- 
ance, taxes,  and  interest  during  the  period,  contractor's  profits,  and 
other  minor  expenses  of  like  character."**  Whether  the  expense  of 
engineering  and  superintendence,  contractors'  profits,  contingencies, 
interest  and  taxes  during  construction,  promoters'  profits,  legal  ex- 
penses connected  with  the  organization  of  the  company,  insurance 

34  Minnesota  Bate  Cases,  230  IT.  S.  time  when  the  streets  were  not  paved, 
352,  57  L.  Ed.  15ll,  48  L.  E.  A.  (N.  S.)  the  additional  cost  in  placing  the 
1151,  119'6,  Ann.  Gas.  1916  A  18,  with  pipes  beneath  the  streets,  if  it  should 
extensive  note  on  "Valuation  of  pub-  be  done  at  the  time  of  the  fixing  of 
lie-utility  lands."  the  rates  and  since  the  pavement  of 

35  Pioneer  Telephone  &  Telegraph  the  streets,  cannot  be  considered.-  Oe- 
Co.  V.  Westenhaver,  29  Okla.  429,  38  dar  Kapids  Gas  Light  Co.  v.  Cedar 
L.  E.  A.  (N.  S.)  1209,  118  Pac.  354.  Eapids,  144  Iowa  426,  48  L.  E.  A.  (N. 

36  See  §  4541,  supra.  S.)  1025,  138  Am.  St.  Eep.  29©,  120  N. 
srCes     Moines     Gas     Co.     v.     Des      "W.  966. 

Moines,  238  U.  S.  153,  171,  59  L.  Ed.  "In  rate-making  oases  reproduction 

1244,  afP'g  199  Eed.  204,  207;  People  cost  of  laying  pipes  under  pavement 

V.  Willeox,  210  N.  T.  479,  494,  51  L.  has  been  disregarded."    Oshkosh  Wa- 

E.  A.  (N.  S.)  1,  104  N.  E.  911,  rev'g  ter   Works   Co.   v.   Eailroad   Commis- 

on  this  ground  156  N".  Y.  App.  Div.  sion,  161  Wis.  122,  K  E.  A.  1916  F 

603,  141  N.  Y.  Supp.  677.  592,  152  N.  W.  859. 

In    estimating    the    value    of    gas  38  Bonbright  v.  Geary,  210  Ted.  44, 

mains  and  pipes,  whioh  were  laid  at  a  54. 
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charges,  etc.,  are  to  be  valued  as  overhead  charges  is  the  subject  of 
considerable  doubt,  at  least  as  to  some  of  the  items.  These  charges, 
some  or  all  of  which  must  be  incurred  before  a  physical  plant  can 
be  reproduced  to  serve  the  public,  are  generally  allowed  either  sep- 
arately itemized  or  as  a  lump  sum.  However,  it  has  been  said  that 
"this  group  of  overhead  charges  has  received  the  most  unsatisfactory 
treatment  of  all  the  subjects  discussed  in  the  reports.  The  commis 
sions,  while  prescribing  uniform  systems  of  accounting  for/  the  cor- 
porations, have  adopted  no  settled  method  of  treatment  of  these 
charges.  Possibly  this  is  unavoidable.  However  that  may  be,  the 
expenses  are  so  differently  combined  by  different  commissions  and 
in  different  cases,  that  their  value  for  comparison  is  very  much  les- 
sened. The  underlying  principle  to  be  emphasized,  is  that  these  items 
are  allowed  because  they  are  legitimate  costs  of  the  enterprise. ' '  '^ 

§4545.  Cost  of  next  available  substitutional  system.  In  fixing 
the  value  of  a  water  plant,  the  cost  of  the  next  available  substitu- 
tional system  is  rejected  as  a  criterion.**    The  argument  to  the  con- 


39  See  elaborate  note  on  this  sub- 
ject in  48  L.  R.  A.  (N.  S.)  1037. 

40  "Even  if  permissible,  a  valuation 
of  the  plant,  based  on  the  estim'ated 
cost  of  the  next  available  substitu- 
tional system,  is  at  best  problematical. 
There  may  be  other  equivalent  sub- 
stitutes Which  are  cheaper.  We  must 
reckon,  not  only  with  the  uncertain- 
ties of  the  estimate  itself,  with  the 
relative  serviceability  and  perma- 
nency of  the  substitute  system,  with 
the  relative  quantity  and  quality  of 
water  which  it  is  capable  of  furnish- 
ing, but  also  with  undiscovered  and 
overlooked  elements  which  may  great- 
ly affect  the  cost.  There  '  is,  how- 
ever, a  still  more  serious  olajection  to 
this  method  of  valoiation.  To  say  the 
value  of  the  Spring  Valley  land  and 
water  rights  for  rate-fixing  purposes 
ia  to  be  measured  by  the  cost  of  the 
Tuolumne  system  is  to  say  that  the 
price  of  Spring  Valley  water  should 
be  fixed  by  comparison  with  the  cost 
of  bringing  water  from  Hete'h  Hetehy. 
The  same,  method  was  applied  to  rail- 
load  .charges  when  rates  were  based 


on  the  cost  of  hauling  freight  by  mule 
teams,  that  mode  of  transportation  be- 
ing the  next  most  available  substi- 
tute. The  owner  of  private  property 
sets  the  price  at  which  others  may  buy 
or  use  it;  he  cannot  be  compelled  to 
accept  less;  this  is  his  right  of  con- 
tract; but  when  he  devotes  his  prop- 
erty to  public  use,  he  must  submit  to 
the  right  of  the  public  to  regulate  his 
compensation  for  sueli  use  dovsm  to 
what  is  just  both  to  himself  and  to 
the  public,  and  that  compensation  is 
to  be  based,  not  on  the  cost  of  the 
next  available  substitute,  but  on  a 
fair,  reasonable  value  of  the  property 
at  the  time  it  is  used  for  public  con- 
venience. While  the  cost  of  a  sub- 
stitute system  may  be  considered  in 
finding  the  reasonable  value  of  the 
Spring  Valley  plant,  it  cannot  be  a 
controlling  element.  Otherwise,  by 
securing  control  of  all  available 
sources  from  which  waiter  can  be 
brought  to  San  Francisco,  the  com- 
pany"^ might  force  a  greatly  exagger- 
ated value  upon  its  plant  for  rate- 
fixing  purposes,   and   thus   absolutely 
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trary  is  well  set  forth  in  a  federal  ease  where  the  contention  of  coun- 
sel appears  verbatim,  anddt  is  so  clearly  stated  that  it  is  inserted  in 
full  in  the  note  below.*^ 


defeat  the  very  object  of  government 
regulation. ' '  Spi'ing  Valley  "Water  Co. 
V.  San  Francisco,  165  Fed.  667. 

41 ' '  We  submit  that  this  announces 
the  principle  that  appreciation  in  to- 
tal value,  due  to  the  monopolistic 
feature  growing  out  of  the  ownership 
of  all  available  sources,  shall  not  be 
allowed,  because  the  service  is  im- 
pressed with  a  public  use,  and  that 
this  item  of  valuation,  inseparable 
from  the  whole,  will  be  disregarded. 
We  have  previously  demonstrated  the 
error  of  this  viejy.  The  property  may 
be  subject  to  rights  in  the  public,  but 
it  continues  to  be  a  subject  of  private 
ownership.  There  has  been  an  exer- 
cise of  supervisory  police  power  only 
— no  element  of  value  has  been  taken 
by  the  public,  and  subtracted  from 
corporate  assets,  and,  when  valuation 
is  at  issue,  the  element  of  monopoly, 
if  it  exists,  has  as  much  value  in  the 
case  of  a  public  as  in  the  case  of  a 
private  corporation.  The  very  fact 
that  'water  is  a  necessity  of  life' 
proves  the  value  of  its  control.  It 
must  be  given  to  the  public,  but  that 
in  no  way  lessens  its  value.  The  fact 
that  all  surrounding  sources  are  in  the 
Ihands  of  one  corporation  is  an  ele- 
ment of  value  accruing  to  the  corpo- 
ration, and  not  to  the  public.  In  other 
words,  regulation  extends  only  to  use 
and  income.  It  neither  attempts  to, 
nor  does  it  in  fact,  lessen  value.  We 
'believe  that  the  court  has  failed  to 
make  this  distinction.  *  *  *  There 
are  no  lands  and  no  water  rights  with- 
in fifty  miles  of  the  city  which  might 
serve  to  form  even  the  nucleus  of  a 
waterworks  to  supply  San  Francisco 
with  water.  Nearly  all  such  proper- 
ties are  owned  \>f  complainant,  and 
what  are  not  owned  by  it  are  in  the 
ownership   of   other   companies,   actu- 


ally serving  communities  with  water. 

*  *  *  These  circumstances,  which 
are  accurately  stated  from  the  city's 
own  showing  here,  make  it  impossible 
to  apply  to  the  ascertainment  of  value 
of  our  real  estate,  outside  of  San 
Francisco,  the  method  of  valuation 
which  would  obtain  if  other  properties 
existed  in  the  some  localities,  and 
were  available  for  the  purposes  for 
which  ours  are  used.  »  *  *  fhe 
best  guide  for  determining  value  is 
the  necessary  cost  of  acquiring  sim- 
ilar property,  capable  of  the  same 
service,  or,  what  we  conceive  to  be 
the  same  thing,  the  investment  that 
will  be  required  to  enable  one  to  ren- 
der an  equivalent  service  to  that  ren- 
dered by  this  company.  *  *  * 
What  we  do  maintain  is  that  value 
is  measured  by  the  cost  of  the  most 
available  adequate  substitute.  *  *  * 
If  water  could  be  obtained  of  equal 
quality  and  quantity  from  other 
sources,  the  cheapest  possibility  would 
be  the  limit  of  value.  *  *  *  The 
showing  made  is  that  San  Franeisco 
must  have  water.  There  is  no  inti- 
mation that  she  can  get  it  cheaper 
than  from  the  Tuolumne.  The  un- 
qualified showing  is  that  the  Tuolumne 
is  the  most  available  system.  *  *  * 
We  do  not  say  that  the  value  of  our 
plant  is  the  cost  of  the  Tuolumne  sys- 
tem simply  because  it  is  the  Tuolumne 
system,  but  that  it  is  the  value  of  the 
Tuolumne  system  because  the  Tuol- 
umne system  has  been  shown  to  be 
the  cheapest  and  the  most  available. 

*  *  *  I  have  never  contended,  and 
I  do  not  now  contend,  that  your  honor 
is  compelled  to  take  as  the  measure  of 
value  of  this  property  what  it  would 
cost  to  bring  a  supply  of  water  from 
the  Tuolumne.  I  do  claim,  however, 
that  one  of  the  circumstances  which 
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§4546.  Operating  expenses— In  general.  What  items  may  be  de- 
ducted as  operating  expenses  and  what  may  not  be  so  deducted,  in- 
cluding the  various  complicated  phases  relating  to  depreciation  as  an 
operating  expense,  cannot  be  considered  in  detail  in  this  work.*^  As 
already  stated,  rates  which  do  not  enable  the  corporation  to  earn  at 
least  sufficient  to  pay  operating  expenses  are,  under  ordinary  cir- 
cumstances, not  only  unreasonable  but  confiscatory.^  Looking  at 
the  question  from  another  viewpoint,  the  fair  return  to  which  the 
corporation  is  generally  held  to  be  entitled  is  ordinarily  figured  by 
taking  the  gross  earnings  and  then  deducting  the  operating  expenses, 
and  then  figuring  what  proportion  the  net  income  bears  to  the  value 
of  the  property  so  as  to  ascertain  if  the  company  will  obtain  a  fair 
return  upon  the  value  of  its  property  employed  in  the  business.  The 
question  then  arises  as  to  what  items  may  be  deducted  as  operating 
expenses,  concerning  which  there  is  considerable  conflict  of  opinion 
and  which  often  is  more  of  an  economic  question  than  a  legal  one. 
Generally  it  is  held  that  salaries  of  officials  as  well  as  those  of  em- 
ployees,** reasonable  expenditures  to  get  business,**  taxes,*®  rent 
paid  for  property  used  in  the  public  service,*'''  and  the  like  are  prop- 
erly deducted  as  operating  expenses.  So  the  cost  of  necessary  repairs 
and)  improvements  are  generally  held  to  be  an  operating  expense,** 
as  well  as  a  depreciation  fund ;  **  but  permanent  improvements,'" 

you  may  anj  should  take  into  consid-  not  devoted  to  the  putlie  service  (Ce- 

eration  is  what  it  would  cost  to  ren-  dar    Rapids    Gaslight    Co.    v.    Cedar 

der  the  same  service  to  San  Francisco  Rapids,    144   Iowa   426,   48    L.    R.   A. 

that  was  being  rendered  in  the  year  (N.  S.)    1025,  138  Am.  St.  Rep.   299, 

1903  by  complainant."     Argument  of  120  N.  "W.   966). 

counsel  as  set  forth  in  Spring  Valley  47  St.  Louis  &  S.  F.  R.  Co.  v.  Hadley, 

Waterworks  v.  San  Francisco,  192  Fed.  168  Fed.  317;  Southern  Pac.  R.  Co.  v. 

187,  152.  Board    of    Railroad    Com'rs    of    Ca,li- 

42  For  extensive  note   dealing  with  fornia,  78  Fed.  236. 

this  question,  see  52  L.  R.  A.  (N.  S.)  Otherwise  wher^  property  not  used 

15,  and  see  2  Wyman,  Public  Service  in  the  service.     Capital  City  Gaslight 

Gorporations,  §§  1150-1180.  Go.  v.  Des  Moines,  72  Fed.  829. 

43  See  §  4517,  supra.  48  See  Reagan  v.  Farmers   Loan  & 

44  But  exorbitant  and  unreasonable  Trust  Co.,  154  TJ.  S.  362,  38  L.  Ed. 
salaries  cannot  be  included.     Chicago  1014. 

&  G.  T.  R.  Co.  V.  Wellman,  143  TJ.  S.  49  See  infra,  next  section. 

339,  36  L.  Ed.   176.  50  The   cost   of  permanent  improve- 

45Pannell     v.     Louisville     Tobacco  ments   must    be    distributed   over   the 

Warehouse  Co.,  113  Ky.  630,  82  S.  "W.  years  of  their  duration.    Illinois  Cent 

114J,  68  S.  W.  662.  R.   Co.  v.  Interstate   Commerce  Com- 

46  But   not   invalid    taxes    (Lincoln  mission,  206  TJ.  S.  441,  462,  51  L.  Ed. 

Gas  &  Electric  Light  Co.  v.  Lincoln,  1128. 
182  Fed.  926),  nor  taxes  on  property 
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including  the  cost  of  new  construction,^!  are  not  operating  expenses, 
nor  are  dividends  on  the  stock.^^  So  the  expenses  of  a  suit  to  enjoin 
enforcement  of  rates  fixed  by  the  municipality  cannot  be  charged  as  a 
part  of  the  operating  expenses,  nor  can  the  expense  of  a  reorganiza- 
tion of  the  company.**  And  if  water  can  profitably  be  served  from 
a  near  source  of  supply  at  a  certain  rate,  the  company  ought  not 
to  be  permitted  to  charge  a  higher  rate  based  upon  the  expense  of 
bringing  it  from  a  f arther^  and  more  expensive  source,  and  this  is  so 
even  if  in  attempting  to  serve  the  municipality  and  other  commu- 
nities together  it  might  be  more  profitable  to  the  company  to  do  so.** 
Whether  interest  on  the  bonded  debt  is  an  operating  expense,  should, 
it  seems,  be  answered  in  the  negative.** 

The  regulations  of  the  Interstate  Commerce  Commission  prescribe 
a  uniform  system  of  bookkeeping  for  the  carriers  subject  to  the  act, 
and  fix  what  shall  be  regarded  as  operating  expenses.** 

§4547.  — Depreciation  fund.  Depreciation  is  to  be  looked  at 
from  two  viewpoints.  First,  accrued  depreciation  over  and  above 
repairs,  at  the  time  of  the  valuation  for  rate-making  purposes.*'' 
Second,  the  yearly  allowance  of  a  certain  sum  or  per  cent  of  the 
value  of  the  property  for  depreciation  as  an  operating  expense  to  be 
deducted  from  the  gross  income.  It  is  only  the  latter  phase  of  the 
question  which  is  to  be  considered  at  this  time.** 

The  question  whether  a  depreciation  reserve  is  a  proper  operating 
charge  has  been  definitely  settled  in  the  affirmative  *'  by  the  Supreme 

51  Illinois  'Cent.  E.  Co.  v.  Interstate  58 It  has  been  said  that  "no  prob- 
Commerce  Commission,  supra.  lem   connected  with  the  valuation  of 

52  State  V.  Minneapolis  &  St.  L.  public  service  property  for'  rate  or 
El  Co.,  80  Minn.  191,  89  Am.  St.  Eep.  capitalization  purposes  is  apparently 
514,  83  N.  W.  60,  aflf 'd  186  U.  S.  257,  so  imperfectly  understood,  and,  in  con- 
46  L.  Ed.  1151.  sequence,  is  involved  in  so  much  con- 

63  Spring  Valley  Waterworks  v.  San  fusion,  as  that  relating  to  the  treat- 
Francisco,  192  Fed.  137,  190.  ment  of  accrued  depreciation."    See 

84  Brunswick   &   T.   Water   Dist.   v.  valuable   note   on   this  subject   in  L. 

Maine  Water  Co.,  99  Me.  371,  59  Atl.  E.    A.    1916    F    761,    and    also    in  38 

537.  li.   E.   A.    (N.    S.)    1209,   1212,  52  L. 

55  See  Union  Pao.  E.  Co.  v.  United  E.  A.   (N.  S.)   15. 

States,  99  U.   S.  402,  25  L.  Ed.   274.  'Ste©    generally,    2    Wymaji,    Public 

But  see  Ohioago,  M,  &  St.  P.  Ey.  Co.  Service  Corporations,  §§  1166-1170. 

V.  Smith,  110  Fed.  473.  69Knoxville     v.     Knoxville    Water 

■  56  Kansas   City  Southern  E.  Co.  v.  Co.,  212  U.  S.  1,  53  L.  Ed.  371. 

United  States,  231  U.  S..423,  58  L.  Ed.  "Before    coming    to    the    point   of 

296,  52  L.  E.  A.  <N.  S.)  1.  profit  at  all  the  company  is  entitled 

57 See  §4541,  supra.  to  earn  a  sufficient  sum  annually  to' 
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Court  of  the  United  States,  and  the  i^ule  is  now  almost  universally  ^* 


provide  not  only  for  current  repairs 
but  for  making  good  the  depreciation 
and  replacing  the  parts  of  the  prop- 
erty when  they  -come  to  the  end  of 
their  life."  Knoxville  v.  Knoxville 
Water  Co.,  212  U.  S.  1,  13,  53  L.  Ed. 
371.  / 

60  United  States,  Montana,  W.  & 
S.  R.  Co.  V.  Ivlorley,  198  Fed.  991, 
1004;  Spring  Valley  Waterworks  Co. 
V.  San  Francisco,  192  Fed.  137. 

Iowa.  Cedar  Rapids  Gas  Iiight  Co. 
V.  Cedar  Rapids,  144  Iowa  426,  48  L. 
E.  A.  (N.  S.)  1025,  138  Am.  St.  Rep. 
269,  120  N.  W.  966. 

Massachusetts.  Selectmen  of  Dan- 
vers  V.  Com.,  184  Mass.  502,  69  N.  E. 
320. 

New  Jersey.  Long  Branch  Com- 
mission V.  Tinteru  Manor  Water  Co., 
70  N.  J.  E(i.  71,  62  Atl.  474,  afE'd 
without  opinion  71  N.  J.  Eq.  790,  71 
Atl.  1134.     • 

Oklahoma.  Pioneer  Telephone  & 
Telegraph  Co.  v.  Westenhaver,  29 
Okla.  429,  38  L.  R.  A.  (N.  S.)  1209, 
118  Pac.  354. 

Wisconsin.  Miles  v.  People's  Tel. 
Co.,  166  Wis.  94,  163  N.  W.  652. 

There  should  be  deducted  from  the 
earnings  sufficient  to  make  good,  the 
depreciation  of  the  plant  and  replace 
the  deteriorated  portions  thereof 
when  they  become  incapable  of  repair. 
Pioneer  Telephone  &  Telegraph  Co. 
V.  Westenhaver,  29  Okla.  429,  38 
L.  E.  A.  (N.  S.)   1209,  118  Pac.  354. 

It  inust  be  conceded  that  a  wise 
and  proper  management  of  such  a 
public  utility  as  a  telephone  system 
requires  and  demands  that  a  liberal 
Slim  should  always  be  reserved  from 
the  earnings,  whatever  such  funds 
may  be  designated,  in  order  to  keep 
the  plant  in  a  high  degree  of  efficiency 
at  'all  times  and  to  provide  for  emer- 
gencies, but  the  company  cannot  de- 
duct from  its  yearly  earning  five  per 


cent  of  the'  total  value  of  its  prop- 
erty as  a  depreciation  fund  independ- 
ent of  operating  expenses  for  repairs, 
etc.,  where  the  fund  has  been  main- 
tained for  two  years  without  any  item 
of  expense  being  incurred  against  it. 
Home  Tel.  Co.  v.  Carthage,  235  Mo. 
644,  48  L.  R.  A.  (N.  6.)  1055,  Ann. 
Cas.  1912  r>  301,  139  S.  W.  547. 

"Depreciation  may  be  delayed,  but 
it  cannot  be  prevented.  Ultimately 
every  structure  in  complainant 's  plant 
will  be  worn  out  by  use,  wasted  by 
action  of  the  elements,  broken  by  ac- 
cident, abandoned  in  the  development 
of  the  system,  or  displaced  by  newer 
and  more  efficient  contrivances.  In 
view  of  this  fact,  it  was  held  in  the 
1908  case  that  complainant  was  en- 
titled to  an  annual  allowance  to  cover 
such  loss.  The  highest  courts  have  re- 
peatedly declared  this  fact  cannot  be 
ignored  in  determining  the  value  of 
property  in  rate  cases.  In  Knoxville 
Water  Co.  v.  City  of '  Knoxville,  212 
U.  S.  1,  29  Sup.  Ct.  148,  53  L.  Ed. 
371,  and  more  recently  in  Contra  Costa 
Water  Co.  v.  City  of  Oakland,  159 
■Cal.  323,  113  Pac.  668,  the  lower  court 
found  the  present  cost  of  reproducing 
the  plant,  but  failed  to  take  into  ac- 
count the  fact  that  an  old  plant 
is  worth  less  than  a  new  one.  In  each, 
the  result  was  a  reversal.  It  is  im- 
possible to  measure  accurately  such 
loss  until  it  has  matured.  When  a 
machine  is  worn  out,  we  know  its 
original  value  is  gone;  but  while  the 
machine  is  in  use  the  amount  of  de- 
terioration is  largely  a  matter  of 
opinion.  Here  the  difficulties  of  the 
problem  are  increased  by  the  fact 
that  a  very  large  portion  of  the  most 
valuable  construction,  such  as  pipes, 
masonry,  and  concrete  work,  are  con- 
cealed in  the  ground  or  under  water. 
Counsel  for  the  city  contend  that  no 
annual     allowance     for     degreciatiori 
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adopted,  so  as  to  include  obsolescence*^  and  inadequacy;  *^  although, 
at  one  time  or  another  the  courts  of  California*'  and  Iowa**  have 
refused  to  allow  such  charge.  The  statutes  creating  public  service 
commissions  often  expressly  provide  for  a  depreciation  fund  and 
depreciation  accounts,  and  limit  its  expenditure  to  such  purposes  and 
under  such  rules  and  regulations  as  the  commission  may  prescribe. 
Pursuant  to  such  statutes,  the  commissions  generally  have  enacted 
rules  prescribing  a  uniform  classification  of  accounts,  which  provide 
more  or  less  in  detail  the  manner  how  such  depreciation  account  or 
depreciation  reserve  shall  be  kept.  The  term  ' '  depreciation ' '  generally 
means  loss  of  value,  in  figuring  the  present  value  of  the  property; 
but  depreciation  as  an  expense  of  the  business  is  generally  held  to 
mean  the  amount  that  must  be  regularly  set  aside  to  keep  the  orig- 
inal investment  intact.** 

However,  no  fixed  rule  can  be  laid  down  by  the  courts  to  govern 
the  decision  of  what  amount  shall  be  allowed  annually  for  deprecia- 
tion of  any  property.** 


should  be  given,  b&cause  it  has  been 
made  good  by  current  repairs  and  re- 
placements, charged  to  operating  ex^ 
peuses,  and  paid  out  of  the  water 
rates.  On  the  other  hand,  counsel 
for  the  water  company  stoutly  main- 
tain that  the  structural  portion  of  the 
plant  can  not  be  reproduced  for  its 
original  cost,  and  that  its  reproductive 
cost  should  not  be  diminished  by  rea- 
son of  depreciation.  However,  com- 
plainant insists  that  it  is  entitled  to 
an  annual  allowance  for  depreciation, 
and  defendants  believe  true  value  can- 
not  be  ascertained,  except  by  sub- 
tracting depreciation  from  present 
cost  of  reproduction."  Spring  Valley 
"Waterworks  v.  San  Francisco,  192 
Ted.  137,  184. 

An  amount  should  be  allowed 
for  depreciation  notwithstanding  the 
plant  has  been  kept  in  a  good  state  of 
preservation,  and  needed  repairs,  etc., 
have  been  fully  made  and  chiefly 
charged  to  expense  account.  Lincoln 
Gas  &  Electric  Light  Co.  v.  Lincoln, 
182  Fed.  926,  928. 

Depreciation  fund  as  part  of  capi- 
tal, see  §4541,  supra. 

61  Obsolescence  is  the  condition  re- 


sulting from  unfoTseen  changes  in  the 
art,  which  makes  the  installation  of 
new  apparatus  necessary. 

62  Inadequacy  is  the  condition  re- 
sulting from  increase  in  the  business, 
requiring  the  replacement  of  equip- 
ment by  apparatus  more  adequately 
fitted  for  the  service. 

63  Badlands,  L.  &  C.  Domestic  Water 
Co.  V.  Eedlands,  121  Cal.  312,  53 
Pac.  791,  following  San  Diego  Water 
Co.  v.  San  Diego,  118  Cah  556,  38  h. 
E.  A.  460,  62  Am.  St.  Eep.  261,  50  Pae. 
633. 

64  Cedar  Eapids  Water  Co.  v. 
Cedar  Eapids,  118  Iowa  234,  91  N. 
W.  1081.  But  see  Cedar  Bapids  Gas 
Light  Co.  v.  .Cedar  Eapids,  144  Iowa 
426,  48  L.  R.  A.  (N.  S.)  1025,  13S 
Aih.  St.  Eep.  299,  120  N.  W.  966. 

65  Hill  V.  Antigo  Water  Co.,  3  Wis. 
Eailroad  Com.  Eep.  623. 

66  Cumberland  Telephone  &  Tele- 
graph Co.  v.  Louisville,  187  Fed.  637. 

"Just  what  amount  should  be  al- 
lowed annually  for  depreciation  of 
any  property  is  difficult  to  determine 
accurately.  It  can  only  be  approxi- 
mated; and  in  so  doing  many  things 
must  enter  into  consideration,  suflh  aa 
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So  far  as  deduction  of  depreciation  from  income  is  concerned  it 
must  be  provided  fbr  from  yeiar  to  year  out  of  annual  earnings  and 
cannot  be  ignored  for  a  long  period  and  then  capitalized.^''     Stated 


the  class  and  character  of  fhe  prop- 
erty, its  condition  when  placed  in  the 
plant,  the  location,  the  usage  to  which 
it  is  subjected,  and,  where  electrical 
properties  are  involved,  another  ele- 
ment must  be  considered.  The  last 
decade  has  witnessed  great  progress' 
in  electrical  sciences  and  appliances, 
and  constant  improvement  is  being 
made  in  electrical  machinery  and 
equipment  of  all  kinds.  Telephone  in- 
struments and  equipmentsi  are  no  ex- 
ception to  this  rule.  Equipments  that 
at  any  giventime  are  regarded  as 
adequate  and  the  most  modern  are 
in  a  short  time,  because  of  -new  in- 
ventions and  improvements,  jinader 
quate  and  obsolete,  and  must  be  dis- 
carded before  they  are  worn  out.  This 
loss  is  in  the  nature  of  deprecia- 
tion, and  is  usually  classed  as  such. 
Dodgeville  v.  Dodgeville  Elec.  Light 
&  Power  Co.,  2  Wi^.  Ey.  Com.  Hep. 
392.  In  the  foregoing  ease,  the 
amount  of  annual  depreciation  in  an 
«lectric  light  plant  was  involved,  and 
held  to  be  five  per  cent  of  the  value 
of  the, property.  In  the  opinion,-  it  is 
said  that  the  depreciation  will  vary 
from  five  to  ten  per  cent,  dep,ending 
upon  the  eircumstanees  of  each  case. 
We  think,  under  the  evidence  in  this 
ease,  that  seven  per  cent  of  the,  re- 
productive value  of  the  physical  prop- 
erty is  fair  and  sufficient  to  al- 
low for  annual  depreciation,  which 
amounts  to  the  sum,  of  $6,626.45.  la 
80  finding,  we  fix  no  arbitrary  rate  as 
amdunt  to  be  allowed  for  deprecia- 
tion in  all  cases  wherein  are  involved 
telephone  properties.  The  amount  al- 
lowed in  each  case  must,  in  a  large 
measure,  be  determined  by  the  faiets 
therein."  Pioneer  Telephone  &  Tele- 
graph Co.   Vi  Westenhaver,   29   Okla. 


429,   38  L.   E.   A.    (N. '  S.)    1200,   118 
Pac.  854. 

67"  A,  water  plant,  with  all  its  ad- 
ditions, begins  to  depreciate  in  value 
from  the  moment  of  its  use,  Before 
coming  to  the  question  of  profit  at 
'  all  the  company  is  entitled  to  earn  a 
sufficient  sum  annually  to  provide  not 
only  for  current  repairs,  but  for  mak- 
ing good  the  depreciation  and  replac- 
ing the  parts  of  the "  property  when 
they  come  to  the  end  of  their  life. 
The  company  is  not  bound  to  see  its 
property  gradually  waste,  without 
making  provision  out  of  earnings  for 
its  replacement.  It  is  entitled  to  see 
that  from  earnings  the  value  of-  the 
property  invested  is  kept  unimpaired, 
so  that,  at  the  end  of  any  given  term 
■of  years,  the  original  investment  re- 
mains as  it  was  at  the  beginning. 
It  is  not  only  the  right  of  the  com- 
pany to  make  such  a  provision,  but  it 
is  its  duty  to  its  bond  and  stock- 
holders, and,  in  the  case  of  a  public . 
service  corporation,  at  least,  its  plain 
duty  to  the  public.  If  a  different 
■course  were  pursued  the  only  method 
of  providing  for  replacement  of  prop- 
erty which  has  ceased  to  be  useful 
would  be  the  investment  of  new  capi- 
tal and  the  issue  of  new  bonds  or 
stocks.  This  course  would  lead  to  a 
constantly  increasing  variance  be- 
tween present  value  and  bond  and 
stock  capitalization  —  a  tendency 
■which  would  inevitably  lead  to  dis- 
aster either  to  the  stockholders  or  to 
the  public,  or  both.  If,  however,  a 
company  fails  to  perform  this  plain 
duty  and  to,  exact  sufficient  returns 
to  keep  the  investment  unimpaired, 
whether  this  is  the  result  of  unwar- 
ranted dividends  upon  over  issues  of 
securities,    or    of    omission    to    exact 
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in  another  way,  unless  in  exceptional  cases,  depreciation  properly 
chargeable  to  one  period  should  not  be  collected  from  the  customers 
of  another  period.®' 

§  4548.  Kate  of  return  to  which  corporation  entitled.  AYhat 
rate  of  return  upon  the  investment  wiE  be  considered  reasonable  or. 
unreasonable  by  the  courts  is  necessarily  involved,  at  least  to  some 
extent,  in  most  cases  wherein  rates  are  attacked  as  unreasonable.*' 
But  no  court  of  last  resort  has  undertaken  to  say  what  per  cent  on 
the  value  an  investment  in  a  public  service  company  should  yield 
its  owners  in  all  cases.  This  is  a  question  of  fact  to  be  determined  in 
the  light  of  the  evidence  in  each  particular  case.'"*    "No  given  per 


proper  prices  for  the  output,  the  fault 
is  its  own.  When,  therefore,  a  public 
regulation  of  its  prices  comes  under 
question,  the  true  value  of  the  prop- 
erty then  employed  for  the  purpose 
of  earning  a  return  cannot  be  en- 
hanced by  a  consideration  of  the  er- 
rors in  management  which  have  been 
committed  in  the  past."  Knoxville 
V.  Knoxville  Water  Co.,  212  U.  S.  1, 
53  L.  Ed.  371. 

68Goldfield  Consol.  Water  Co.  v. 
Public  Service  Commission  of  Nevada, 
236  Fed.  979,  984;  Puget  Sound  Elee. 
Ey.  V.  Eailroad  Commission  of  Wash- 
ington, 65  Wash.  75,  Ann.  Cas.  1913  B 
763,    117    Pae.    739. 

The  business  of  any  future  year  or 
years  cannot  be  made  to  bear  all  the 
burdens  of  the  deterioration  of  past 
years,  but  each  year  should  carry  the 
burden  of  its  own  wear  and  tear. 
Puget  Sound  Elee.  Ey.  v.  Eailroad 
Commission  of  Washington,  65  Wash. 
75,  Ann.  Cas.  1913  B  763,  117  Pac. 
739. 

69  Home  Tel.  Co.  v.  Carthage,  235 
Mo.  644,  48  L.  E.  A.  (N.  S.)  1055, 
Ann.  Cas.  1912  D  301,  139  S.  W.  547. 

On  this  subject,  see  generally  2  Wy- 
onan,.  Public  Service  Corporations, 
§  1131;  Beale  &  Wyman,  Eailroad 
Eate  Eegulation  (2nd  Ed.),  §§310- 
337;  extended  note  in  L.  E.  A.  1915 
A  5, 


70Willeox  v.  Consolidated  Gas  Co., 
212  r.  S.  19,  53  L.  Ed.  382,  48  L.  B. 
A.  (N.  S.)  1134,  15  Ann.  Cas.  1034; 
Puget  Sound  Elee.  Ey.  v.  Eailroad 
Commission  of  Washington,  65  Wash. 
75,  Ann.  Cas.  1913  B  763,  117  Pao. 
739;  Coal  &  Coke  Ey.  Co.  v.  Conley, 
67  W.  Va;  129,  190,  67  S.  E.  613. 

"It  wall  not  do  for  the  courts  to 
say  that  the  income,  above  all  ex- 
penses, including  taxes,  on  property 
devoted  to  the  public  service,  must 
necessarily  much  exceed  the  rate  of 
five  per  cent  to  avoid  the  charge  of 
feeing  confiscatory."  Cedar  Eapids 
Oas  Light  Co.  v.  Cedar  Eapids,  Hi 
Iowa  426,  48  L.  E.  A.  (N.  S.)  1025, 
138  Am.  St.  Eep.  299,  120  N.  W.  966. 

No  fixed  and  unvarying  rule  has 
been  or  can  be  announced  upon  the 
subject,  but  each  case  must  of  neces- 
sity depend  upom  the  surrounding 
•facts  and  circumstances.  Home  Tel. 
Co.  v.  Carthage,  235  Mo.  644,  48  L. 
E.  A.  (N.  S.)  1055,  Ann.  Cas.  1912 
D  301,  139  S.  W.  547. 

Where  conditions,  which  have 
caused  interest  rates  to  rise,  are  prob- 
ably temporary,  such  rise  does  not 
justify  a  higher  rate  of  income. 
Spring  Valley  Water  Co.  v.  San  Fran- 
cisco, 165  Fed.  667,  684. 

In  regard  to  gas  companies,  a  fed- 
eral court  said  that  ' '  the  net  earn- 
ings, according  to  the  duration  of  the 
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cent  can  be  fixed  by  the  court,  as  a  rate  to  which  the  carrier  is  en- 
titled as  a  matter  of  right  [citing  case].  It  may  use  percentages  to 
illustrate,  but  not  as  fixed  measures."''^  The  prevailing  rate  of 
interest  on  money  loaned,  the  hazard  of  the  business,  the  life  of  the 
property  used,  the  reliance  upon  the  constancy  of  a  return,  which 
depends  largely  upon  the  existence  or  probability  of  competition,  are 
all  proper  matters  for  consideration,  as  well  as  many  others.'"*    So  the 


franchise,  the  earning  power  of  money 
in  that,  vicinity,  and  the  hazards, 
moral  and  physical  and  otherwise, 
should  vary  from  4  to  8  per  cent, 
besides  that  set  aside  for  deprecia- 
tion and  maintenance.  But  there  isi 
and  can  be  no  rigid  or  inflexible  rule 
as  to  the  per  cent  to  be  thus  earned." 
Des  Moines  Gas  Co.  v.  Des  Moines, 
199  Fed.  204,  206. 

71  Montana,  W.  &  S.  R.  Co.  v. 
Morley,  198  Fed.  991,  1009. 

72  Home  Tfel.  Co.  v.  Carthage,  235 
Mo.   644,  48  L.  B.  A.    (N.  S.)    1055, 

.  Ann.  Cas.  1912  D  301,  139  S.  "W.  547. 

"They  are  therefore  entitled  to  aj 
return  upon  their  investment  which 
approximates  the  rate  of  interest, 
which  prevails  in  other  lines  of  in- 
dustry in  and  about  that  part  of 
Montana  wherein  their  railroad  is 
operated."  Montana,  W.  &  S.  R.  Co. 
V.  Morley,  198  Fed.  991,  1007. 

"The  waterworks  company  claims 
that  certain  other  specific  things,  by 
name,  phould  be  allowed,  either  by 
way  of  enhancing  the  value  of  the 
property,  or  that  which  would  be  the 
same  thing,  by  calling  them  hazards, 
and  allowing  such  rates  as  would  pro- 
duce a  reasonable  revenue  thereon. 
One  of  these  is  the  fact  that  rates 
are  subject,  at  any  time,  to  change 
;by  the  city  council,  subject  to  local 
prejudice,  and  without  experience  or 
training  ^yith  reference  thereto;  the 
hazard  that  the  city,  at  any  time,  can 
force  an  involuntary  sale  by  proceed- 
ings of  condemnation;  the  fact  that 
the  franchise  cannot  extend  beyond 
twenty-five  years,  with  no  assurance 


that  it  will  be  renewed;  another  com- 
peting plant  may  be  allowed;  the  city 
may  establish  a  competing  plant;  and 
other  minor  hazards.  There  can  be 
no  question  but  that  some  of  these 
matters  should  be  given  consideration. 
The  greater  the  hazard,  the  higher  the 
rate  of  interest.  A  farmer  who  ob- 
serves his  contracts  and  pays  his  debts 
can  get  a  loan  at  a  low  rate  of  interest 
ty  a  mortgage  on  his  farm.  A  man 
whose  credit  is  not  good,  and  who  can 
only  tender  security  of  a  doubtful 
character,  must  pay  a  high  rate  of 
interest.  This  has  always  been  so, 
and  always  will  remain  so.  The  fact 
that  the  company's  charter  may  be 
revoked  by  a  forced  sale,  or  that  it 
may  expire  at  the  end  a£  twenty-five 
years,  and  that  it  will  be  continuously 
kept  in  litigation,  are  all  hazards, 
which  in  other  business  enterprises 
would  increase  the  rate  of  interest 
that  the  borrower  must  pay,  and  justly 
entitles  it  to  a  higher  rate  of  earnings 
than  if  its  earnings  were  certain  and 
fixed,  and  were  in  perpetuity  or  of 
long  duration.  But  it  is  well-nigh 
impossible  to  point  out  just  what  par- 
ticular hazard,  and  to  what  extent 
such  a  particular  hazard,  will  increase 
the  rate  of  interest,  or  will  entitle  it 
to  a  higher  rate  of  earnings. ' '  Per 
Judge  McPherson  in  Des  Moines 
Water  'Co.  v.  Des  Moines,  192  Fed. 
193,  198. 

"Bates  which,  with  efiS.eient  and 
economical  managem,ent,  yield  .  a  re- 
turn equal  to  that  received  in  other 
business  ventures  of  similar  character 
and    attended    with    like    risks,    can 


VllPriv.  Corp.— 35 


•7873 


§  4548]  Pkivate  Cobpobations  .   [Ch.  58 

reasonableness  of  the  rate  may  be  affected  by  the  degree  of  risk  to 
which  the  original  enterprise  was  naturally  subjected,  i.  e.,  such  s, 
risk  as  may  have  been  justly  contemplated  by  those  who  made  the 
original  investment ;  ''^  but  if  allowance  be  sought  on  account  of  this 
element  of  original  risk,  it  seems  permissible  at  the  same  time  to 
inquire  to  what  extent  the  company  has  already  received  income  at 
rates  in  excess  of  what  would  otherwise  be  reasonable,  and  thus  has 
already  received  compensation  for  this  risk.''* 

The  Supreme  Court  of  the  United  Staltes  has  summed  up  the  situa- 
tion as  follows:  "There .is  no  particular  rate  of  compensation  whiph 
must,  in  all  cases  and  in  all  parts  of  the  country,  be  regarded  as 
sufficient  for  capital  invested  in  business  enterprises.  Such  com- 
pensation must  depend  greatly  upon  circumstances  and  locality; 
among  other  things,  the  amount  of  risk  in  the  business  is  a  most  im- 
portant factor,  as  well^as  the  locality  whei-e  the  business  is  conducted, 
and  the  rate  expected  and  usually  realized  there  upon  investments 
of  a  somewhat  similar  nature  with  regard  to  the  risk  attend- 
ing them.  There  may  be  other  matters  which,  in  some  eases,  might 
also  be  properly  taken  into  account  in  determining  the  rate  which 
an  investor  might  properly  expect  or  hope  to  receivp  and  which  he 
would  be  entitled  to  without  legislative  interference.  The  less  risk, 
the  less  right  to  any  unusual,  returns  upon  the  investments.  One 
who  invests  his  money  in  a  business  of  a  somewhat  hazardous  char- 
acter is  very  properly  held  to  have  the  right  to  a  larger  return, 
without  legislative  interference,  than  can  be  obtained  from  an  invest- 
ment in  government  bonds  or  other  perfectly  safe  security.  The 
man  that  invested  in  gas  stock  in  1823  had  a  right  to  look  for  and 
obtain,  if  possible,  a  much  greater  rate  upon  his  investment  than' he 
who  invested  in  such  property  in  the  city  of  New  York  years  after 
the  risk  and  danger  involved  had  been  almost  entirely  eliminated."'" 

An  equivalent  to  the  prevailing  rate  of  interest  may  be  a  reason- 
able return  and  again  it  may  not,  depending  largely  on  the  hazards 
or  difficulties  in  the  pa^rticular  place ;  ''^  but  it  is  said  in  some  cases 

never  be  judged  to  be  confiscatory."  ville,   97  Me.   185,  60  L.   K.  A.  856, 

Ann  Arbor  E.  Co.  v.  Fellows,  236  Fed.  64.  Atl.  6. 

387,  390.  76Willcox  v.  Consolidated  Gas  Co., 

rs  Brunswick   &   T.   Water   Dist.   v.  212  U.  S.  19,  53  L.  Ed,  382,  48  L.  E. 

Maine  Water  Co.,  99  Me.  371,  59  Atl.  A.    (N.  S.)    1134,  15  Ann.   Cas.  1034. 

537;  Kennebec  Water  Dist.  v.  Water-  76  Brunswick   &   T.   Water   Dist.  v. 

ville,  97  Me.  185,  60  L.  E.  A.  856,  54  Maine  Water  Co.,  99  Me.  371,  59  Atl. 

Atl.  6.  537. 

74  Kennebec  Water  Dist.  v.  Water-  Bates  permitting  earnings  equal  to  , 
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that  a  return  of  less  than  the  legal  rate  of  interest  is  unreasonable,''"'' 
at  least  in  the  case  of  common  carriers.''*  Thus,  in  Alabama,  it  is 
held  that  a  railroad  should  be  permitted  to  earn  at  least  eight  per 
cent,  which  is  the  legal  rate  of  interest.'''® 

It  has  been  said  that  dividends  upon  stock,  where  there  are  out- 
standing bonds,  ought  to  be  allowed  at.,  a  somewhat  larger  amount 
than  the  interest  upon  the  bonds.*" 

In  particular  cases,*^  the  courts  have  upheld  rates  which  yielded 


th.e  statutory  rate  of  interest  are  not 
confiscatory,  at  least  if  tliere  are  no 
unusual  circumstances.  Ann  Arbor  B. 
Co.  V.  Fellows,  236  Fed.  387,  390. 

VTBrymer  v.  Butler  Water  Co.,  179 
Pa.  St.  231,  36  L.  E.  A.  260,  36  Atl. 
249,  where  the  court  said:  "By  what 
rule  is  the  court  to  determine  what 
is  reasonable  and  what  is  oppressive? 
Ordinarily  that  is  a  reasonable  charge 
or  system  of  charges  which  yields  a 
fair  return  upon  the  investment. 
Fixed  charges  and  the  cost  of  mainte- 
nance and  operation  must  first  be  pro- 
vided for;  then  the  interest  of  the 
owners  of  the  property  are  to  be 
^considered.  They  are  entitled  to  a 
rate  of  return  if  their  property  will 
earn  it,  not  less  than  the  legal  rate 
of  interest;  and  a  system  of  charges 
that  yields  no  more  income  than  is 
fairly  required  to  maintain  the  plant, 
pay  fixed  charges,  and  operating  ex- 
jienses,  provide  a  suitable  sinking 
fund  for  the  payment  of  debts,  and 
pay  a  fair  profit  to  the  owners  of 
the  property  cannot  be  said  to  be  un- 
reasonable. ' ' 

78  Pennsylvania  E.  Co.  v.  Philadel- 
phia County,  220  Pa.  100,  15  L.  R.  A. 
(N.  S.)  108,  68  Atl.  676. 

79  Western  Ey.  of  Alabama  v.  Eail- 
road  Commission  of  Alabama,  197  Fed. 
S54,  957;  Central  of  Georgia  Ey.  Co. 
V.  Eailroad  Commission  of  Alabama, 
161  Fed.  965. 

80  New  Memphis  Gras  &  Light  Co. 
V.  Memphis,  72  Fed.  952. 

81  St.  Joseph  Gas  Co.  v.  Barker, 
243  Fed.  206,  gas  company  entitled  to 


seven  per  cent;  Landon  v.  Public 
Utilities  Commission  State  of  Kansas, 
242  Fed.  658,  673,  gas  company  en- 
titled to  eight  per  cent;  Shepard  v. 
Northern  Pac.  Ey.  Co.,  184  Fed.  766, 
'816,  railroad  company  entitled  to 
seven  per  cent  in  Minnesota. 

Seven  and  a  half  per  cent  is  not 
unreasonable  for  street  car  company. 
Duluth  St.  E.  Co.  V.  Eailroad  Com- 
mission, 161  Wis.  245,  152  N.  W.  887. 

Eate  between  four  and  two-fifths 
and  five  and  one-half  per  cent  on  esti- 
mated capital  of  water  company  held 
not  confiscatory.  Cedar  Eapids  "Water 
Co.  v.  Cedar  Eapids,  118  Iowa  234,  91 
N.  W.  1081. 

Water  company  "ought  to  get  at 
the  start  a  moderate  rate  of  intferest, 
say  five  per  cent,  on  their  investment 
after  paying  all  expenses  of  opera- 
tion and  maintenance  and  a  moderate 
allowance  for  depreciation  in  value." 
Per  Vice-Chancellor  Pitney  in  Long 
Branch  Commission  v.  Tintern  Manor 
Water  Co.,  70  N.  J.  Eq.  71,  62  Atl. 
474,  aflf'd  without  opinion  71  N".  J. 
Eq.  790,  71  Atl.  1134. 

Net  return  from  water  supply  of 
ten  per  cent  after  allowing  an  an- 
nual depreciation  charge  of  three  and 
one-half  per  cent  is  not  confiscatory. 
Van  Dyke  v.  Geary,  244  U.  S.  39,  48, 
61  L.  Ed.  973,  aff'g  218  Fed.  111. 

Telephone  company  held  entitled  to 
set  aside  frOm  gross  earnings  every 
year  a  sum  equal  to  seven  per  cent 
of  the  value  of  its  property  exclusive 
of  real  estate  and  cash  capital  and 
supplies  on  hand,  to   cover  deprecia- 
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six,**  five  and  one-half,*'  five,'*  and  even  less  than  five  per  cent,**  as 
reasonable  or  not  confiscatory. 


tion  and  keep  the  property  in  working 
order,  and  then  to  earn  a  net  revenue 
equal  to  seven  per  cent  on  all  its  prop- 
erty. Oumberland  Telephone  &  Tele- 
graph Co.  V.  Louisville,  187  Fed.  637, 
658. 

In  Arkansas,  where  the  legal  rate 
of  interest  is  six  per  cent  and  the  con- 
tractual rate  is  limited  to  ten  per  cent, 
a  rate  is  not  confiscatory  where  it 
enables  the  company  to  pay  dividends 
of  from  six  to  ten  per  cent  according 
to  the  valuation  of  the  electric  light 
plant.  Arkadelphia  Elec.  Light  Co.  v. 
Arkadelphia,  99  Ark.  178,  137  S.  W. 
1093. 

Seven  per  cent  is  a  reasonable  profit 
where  company  ha,A  loaned  over  two 
million  dollars  at  six  per  cent  to  an 
allied  company  doing  business  in  the 
same  locality  with  approximately  the 
same  attendant  risk  as  the  interurban 
company.  Puget  Sound  Elec.  Ry.  v. 
Railroad  Commission  of  Washington, 
65  Wash.  75,  Ann.  Caa.  1913  B  763, 
117  Pao.  739. 

82  Six  per  cent  on  the  valuation  of 
a  gas  plant  is  not  necessarily  confisca- 
tory. Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153,  172,  59  L.  Ed. 
1244. 

In  ,the  Consolidated  Gas  Company 
case  the  court  held  that  a  rate  which 
would  permit  a  return  of  six  per  cent 
would  be  sufficient  to  avoid  charge  of 
confiscation,  regard  being  had  to  the 
nature  of  the  business,  the  fact  of 
monopoly,  the  population  of  New  York 
City,  and  the  fact  that  six  per  cent 
was  the  return  ordinarily  sought  and 
obtained  on  investments  of  that  de- 
gree of  safety  in  New  York  City. 
Willcox  v.  Consolidated  Gas  Co.,  212 
U.  S.  19,  53  L.  Ed.  382,  48  L.  B.  A. 
(N.  S.)   1134,  15  Ann.  Cas.  1034. 

83  In  Oklahoma,  the  legal  rate  of 
interest  is  six  per  cent,  but  by  con- 


tract a  rate  may  be  agreed  upon 
not  to  exceed  ten  per  cent,  and  it  is 
held  in  that  state  that  rates  of  a 
telephone  company  yielding  five  and 
one-half  per  cent  per  annum  are  valid. 
Pioneer  Telephone  &  Telegraph  Co. 
v.  Westenhaver,  2i9  Okla.  429,  38  L. 
R.  A,  (N.  S.)   1209,  118  Pac.  354. 

84  Lincoln  Gas  &  Electric  Ldght  Co. 
V.  Lincoln,  182  Fed.  926;  Spring  Val- 
ley Water  Co.  v.  San  Francisco,  165 
Fed.  667,  6«5. 

85  In  California,  net  return  of  four 
and  one-half  per  cent  upon  property 
devoted  to  a  public  use  was  not  re- 
garded as  confiscatory  in  a  particular 
case,  but  such  a  return  may  be  confis- 
catory in  some  cases.  Contra  Costa 
Water  Co.  v.  Oaklajid,  159  Cal.  323, 
113  Pac.  668. 

"Now  five  per  cent  income  on  the 
entire  investment  was  probably  rea- 
sonable and  fair  When  Pocatello  was 
a  mere  village  and  the  defendant  had 
a  comparatively  small  amount  of 
money  invested.  But  as  the  village 
has  grown  into  a  city  of  some  10,000 
or  more  inhabitants,  and  the  defend- 
ant has  invested  several  times  the 
original  amount  of  money  in  extend- 
ing and  enlarging  his  water  system, 
five  per  cent  on  so  large  an  investment 
might  be  excessive.  The  amount  of 
the  investment,  the  conditions  of  the 
times,  the  extent  of  the  use  or  the 
number  of  consumers,  the  permanence 
and  security  of  the  investment,  are 
all  elements  that  would  enter  into  the 
question  of  what  would  constitute  a 
reasonable  income.  It  is  notorious 
that  men  who  have  money  to  loan  or 
invest  expect  and  demand  a  higher 
rate  of  interest  on  a  small  investment 
than  they  do  on  a  large  investment; 
the  security  being  sufficient  and  ade- 
quate in  each  instance."  Pocatello 
v.  Murray,  21  Idaho  180,  120  Pac.  812. 
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On  the  other  hand,  it  has  been  held  that,  considering  the  fair  value 
of  money  in  a  state  like  Iowa,  and  Considering  the  hazards  and  lia- 
bilities, some  of  them  certain  and  others  contingent,  and  some  of  them 
destructive,  an  eight  per  cent  return  on  the  plant  of  a  waterw'orks 
company  is  moderate.^®  And  rates  yielding  less  than  four,*'' 
five,**  or  six  *8  per  cent  have  been  held  unreasonable. 

In  Kansas,  a  statute  limits  the  regulation  of  rates  which  shall  pre- 
vent the  utility  "from  earning  at  least  eight  per  cent  on  the  amount 
of  its  actual  cash  investment. ' '  ®* 

VIII.   PEOCEDUEE  CONNECTED  WITH  EEGULATIONS  AND  KEVIEW 

THEREOF 

§  4549.  General  considerations.  Government  regulation  of  corpo- 
rations is  exercised  either  by  the  legislature,  a  municipality,  or  a  pub- 
lic service  commission.  The  procedure  connected  therewith  divides 
itself  into  two  classes.  First,  the  procedure  connected  with  the  mak- 
ing of  the  statute,  ordinance  or  order.'^  Second,  the  procedure  to 
review  in  the  courts  such  statute,  ordinance  or  order.*^  The  latter 
is  divisible  into  the  procedure  to  enforce  the  orders  of  the  regulating 
board,**  and  the  procedure  to  prevent  the  enforcement  of  such 
orders.** 

It  is  beyond  the  scope  of  this  work  to  go  into  details  as  to  the 
procedure    of   public    service    commissions    and    the    procedure    to 

enforce,  attack  or  otherwise  review  their  orders.    So  far  as  the  Inter- 

• 

86Des    Moines   Water    Co.    v.    Des  six  per  cent,  and  the  road  is  earning 
Moines,  192  Fed.  193,  199,  per  Judge  less  than  four  and  one-half  per  cent  on 
MePherson.  its  investment  and  is  paying  five  per 
•V  Water    rates    yielding    less    than  cent  interest  on  its  bonds.    Milwaukee 
four  per  cent  on  the  present  value  of  Elec.   Railway    &   Light    Co.    v.   Mil- 
the  "property   held   unreasonably  low,  waukee,  87  Fed.  577. 
unjust  and  Confiscatory.     Spriiig  Val-  88  Home   Tel.   Co.   v.   Carthage,   235 
ley  Waterworks  v.  San  Francisco,  192  Mo.   644,  48  L.   E.  A.    (N.   S.)    1055, 
Fed.  137,  192.  Ann.  Cas.  1912  D  301,  139  S.  W.  547. 
88  4.03   per   cent   upon   the  present  90  Garden  City  v.  Garden  City  Tele- 
value  of  the  property  of  a  water  com-  phone,    Liglit   &    Manufacturing    Co., 
pany  in  use  is  not  reasonable  compen-  236  Fed.  693,  696,  holding  "cash  in- 
sation.  '  Spring  Valley  Water  Co.   v.  vestment"  does  not  exclude  sums  ob- 
San  Francisco,  166  Fed.  667,  705.  tained  from  excessive  rates  and  rein- 
So  an  ordinance  requiring  a  street  vested, 
railway  company,  which"  is   charging  91  gee  §  4550,  infra, 
five  cent  fare,  to  sell  six  tickets  for  92  See  §4557,  infra, 
twenty-five     cents,     is     unreasonable,  93  See  §  4571,  infra, 
where  the  current  rate  of  interest  is  94  See  §  4566,  infra. 
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state  Commerce  Commission  '  is  concerned,  the  procedure  is  regu- 
lated more  or  less  in  detail  by  the  act  of  Congress  creating  the  com- 
mission and  its  subsequent  amendments,  many  of  the  features  of 
■which,  so  far  as  relating  to  procedure,  have  been  copied  to  some 
extent  by  the  state  statutes  .creating  public  service  commissions.  It 
follows  that  decisions  of  the  federal  courts  and  of  the  federal  com- 
mission itself,  as  to  the  procedure  of  such  commission  and  the  review 
of  its  orders,  are  often  of  much  value  in  connection  with  state  pro- 
icedure,  although  of  course  they  are  not  controlling  in  many  cases 
'because  of  the  difference  between  the  federal  and  the  state  statutes. 
So  far  as  state  commissions  are  concerned,  the  procedure  is  largely 
regulated  by  the  express  provisions  of  the  statutes  creating  the  com- 
missions, which  statutes,  as  to  procedure,  differ  to  a  considerable 
extent  in  the  several  states,  especially  so  far  as  the  review  of  the 
orders  of  the  conimissions  are  concerned.  It  is  therefore  necessary 
to  carefully  consult  the  governing  statutes  and  to  avoid  being  misled 
by  decisions  construing  statutes  of  other  states,  the  terms  of  which 
are  more  or  less  different. 

So  far  as  procedure  is  concerned,  there  is  very  little  difference 
between  regulations  other  than  those  relating  to  rates  and  regula- 
tions relating  to  rates,  and  hence  the  procedure  governing  both  is 
'Considered  together  in  this  connection. 

§4550.  Procedure  relating  to  enactment  of  regulation..  If  the 

regulation  is  by  act  of  Congress,  then  of  course  the  procedure  is 
merely  that  which  is  necessary  for  the  enactment  of  any  congres- 
sional legislation,  and  this  is  also  true  where  the  regulation  is  by  a 
statute  of  a  state  legislature.  If  the  regulation  is  by  a  municipal 
corporation,  then  the  rules  applicable  to  the  enactment  of  municipal 
ordinances  govern  unless  a  different  procedure  is  provided  for  by 
statute.*^  If  the  regulation  is  by  the  Interstate  Commerce  Commis- 
sion, then  the  procedure  which  is  fixed  in  detail  by  the  statute  creat- 
ing the  commission,  with  its  amendments,  must  be  observed.    If  the 

95  If  the  procedure  to  fix  rates  is  statute     or    charter    provisions,    the 

established   by  statute,   ordinance   or  rates  of  a  public  service  company  may 

contract,  that  procedure  should  be  fol-  be  fixed  by  an  ordinance  passed  under 

lowed.      But    ordinance    fixing    rates,  the   initiative   and   referendum.     The 

passed    after    February,    is   valid    al-  adoption    of   rates   by    the   initiative 

though   constitution   required  passage  and  referendum  provision  in  a  charter 

of  ordinance  in  February.     Fiteh  v.  does  not  violate  the  federal  or  state 

Board  Sup'rs  City  and  County  of  San  constitution.     Southwestern  Telegraph 

Francisco,  122  Cal.  285,  54  Pac.  901.  &  Telephone  Co.  v.  Dallas  (Tex.  Civ, 

In  some  municipalities,  by  virtue  of  App.),  131  S.  W,  80. 
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regulation  is  by  a  state  public  service  commission,  then  the  procedure 
is  governed  by  the  statutes  creating  the  commission. 

§4551.  Procedure  before  commission — ^In  general.  Generally, 
the  procedure  to  be  followed  by  the  commission  in  determining  ques- 
tions which  come  before  it,  and  over  which  it  has  jurisdiction,  is  fixed 
by  the  statute  or  statutes  creating  the  commission,  and  in  such  a  case, 
of  course,  must  be  complied  with.®^  Generally  the  commission  acts 
pursuant  to  a  complaint  filed  with  it,  but  in  most  jurisdictions  it  may 
institute  an  inquiry  on  its  own  motion.  Whether  the  person  or  com- 
pany filing  the  complaint  must  have  an  interest,  and  the  nature  of 
such  interest,  if  necessary,  depends  upon  the  wording  of  the  govern- 
ing statute,  although  generally  the  statute  authorizes  the  filing  of  a 
complaint  by  any  person,  corporation  (private  or  municipal),  or 
association  or  organization.  The  pleadings  may  be  informal,*''  and 
they  are  generally  held  not  subject  to  the  strict  rules  governing  in 
courts  of  law.  The  commission  may  allow  amendments.*^  The  party 
complained  against  should  file  an  answer  corresponding  substan- 
tially to  an  answer  in  a  court  of  law,  under  most  of  the  statutes. 
Generally,  however,  these  questions  of  pleading  are  governed  by  rules 
of  practice  adopted  by  the  various  commissions. 

IJsually,  the  burden  of  proof  is  on  the  complaining  party,**  but 
the  rules  of  evidence  governing  in  actions  in  courts  are  not  strictly 
adhered  to.^ 

The  commission  is  not  required  to  comply  in  all  respects  with  the 
strict  formalities  which  obtain  in  courts  of  common  law  and  equity 
jurisdiction.^  So  far  as  the  Interstate  Commerce  Commission  is  con- 
cerned, while  the  method  of  procedure  before  the  commission  con- 
forms in  most  respects  to  the  regular  practice  of  courts,^  yet  the 

96  State  V.  Chioago,  M.  &  St.  P.  Ry.  corporation,  even  where  it  increases 
Co.,  86  Iowa  641,  53  N.  W.  323;  State  commutation  rates  to  suburban  points 
V.  Chicago,  M.  &  St.  P.  E.  Co.,  16'S.  D.  in  excess  of  what  had  been  charged 
51.7,  94  N".  W.  406.  for    three    years.      People    v.    Public 

97  Se  held  as  to  Interstate  Com-  Service  Commission,  215  N.  Y.  241, 
nierce  Commission.  Dickeraon  v.  109  N.  E.  252,  afE'g  159  N.  Y.  App. 
Louis,ville  &  N.  E.  Co.,  187  Fed.  874,  Div.  546,  145  N.  Y.  Supp.  513. 

aff'd  191  Fed.   705.  *  1  Interstate    Commerce    Commission 

98  Lehigh  Yalley  B.  Co.  v.  American  t.  Baird,  194  U.  S.  25,  48  L.  Ed.  860, 
Hay  Co.,  219  Fed.  539,  which  so  holds  so  holding  as  to  Interstate  Commerce 
as   to   Interstate    Commerce    Commis-  Commission. 

sion;  State  v.  Chioago,  M.  &  St.  P.  By.  2  Chicago   &  N.  "W.  B.   Co.  v.  Eail- 

Co.,  86  Iowa  641,  650,  53  N.  W.  323.      road  Commission,  156  Wis.  47,  55,  145 

99  The   burden   of   showing   reason-      N.  "W.  216,  974. 

ableness    of    rates    is    not    on    the  3  See  Kentucky  &  I,  Bridge  Co.  v. 
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procedure  is  not  restricted  by  the  technical  rules  prevailing  m  strictly 
judicial  tribunals.* 

The  commission  has  jurisdiction  to  determine  questions  as  to  the 
validity  of  asserted  rights  of  property,  where  questions  of  fact  essen- 
tial to  the  proper  exercise  of  its  jurisdiction  to  make  regulations.* 

§  4552.  —  Notice  and  hearinif.  There  has  been  hesitation  in  some 
of  the  decisions  in  regard  to  expressly  deciding  whether  notice  and 
a  hearing  are  necessary  before  governmental  regulation  of  public 
service  companies,  whether  by  a  municipality  or  by  a  public  service 
commission.^  In  some  cases,  it  seems  to  be  held  that  notice  is  not 
necessary,'  at  least  where  the  regulation  is  by  a  municipality.*  But 
it  has  been  held  by  a  federal  court  that  notice  and  a  hearing  must 
be  provided  for  by  statute  or  rules  of  the  commission,  in  order  to 
constitute  due  process  of  law,^  although  in  South  Carolina,  it  is  held 
that  "express  statutory  requirement  for  such  notice  and  hearing  is 
not  essential,"  for  the  reason  that  the  constitutional  provisions  as  to 


Louisville  &  N.  E.  Co.,  37  Fed.  567,  2 
L.  B.  A.  289. 

4  "The  Commission,  therefore,  being 
more  of  an  administrative  than  a 
judicial  tribunal,  is  not  restricted  in 
its  procedure  by  the  technical  rules 
that  prevail  in  tribunals  that  are  en- 
tirely judicial."  Philadelphia  &  E. 
Ey.  Co.  V.  United  States,  219  Fed. 
988,  992. 

6  Limoneira  Co.  v.  Eailroad  Commis- 
sion of  California,  174  Cal.  232,  162 
Pao.  1033. 

6  See  Home  Telephone  &  Telegraph 
Co.  v.  Los  Angeles,  211  U.  S.  265,  278, 
53  L.  Ed.  176. 

7  Since  the  fixing  of  rates  is  a  legis- 
lative rather  than  a  judicial  act, 
notice  or  a  hearing  before  fixing  the 
rates  is  not  necessary  whether  the 
rates  be  fixed  by  the  legislature,  a 
public  service  commission  or  a  munici- 
pality. State  V.  Maine  Cent.  E.  E., 
77  N.  H.  425,  92  Atl.  837. 

Notice  to  patrons  of  the  public 
service  corporation  is  ordinarily  not 
necessary,  on  a  question  of  change  of 
rates.  Eandall  Gas  Co.  v.  Star  Glass 
Co.,  78  W.  Va.  252,  88  S.  E.  840. 


In  any  event,  no  notice  is  neces- 
sary before  making  a  preliminary 
order  that  an  investigation  should  bj 
made.  Central  of  Georgia  E.  Co.  v. 
Eailroad  Commission  of  Alabama,  20D 
Fed.  75. 

8  Home  Telephone  &  Telegraph  Co. 
V.  Los  Angeles,  155  Fed.  554,  581, 
aff'd  without  expressly  deciding  this 
question  211  U.  S.  265,  53  L.  Ed.  176. 

Notice  of  intention  to  fix  the  rates 
need  not  be  given  the  company  by 
county  authorities  where  power  to  reg- 
ulate is  conferred  by  the  Constitution 
which  does  not  require  notice.  Spring 
Valley  Water-Works  v.  San  Fran- 
cisco, 82  Cal.  286,  6  L.  E.  A.  756,  16 
Am.  St.  Eep.  116,  22  Pac.  910,  1046. 

Notice  of  hearing  to  fix  rates  of 
telephone  company  is  not  necessary 
where  sucli  rates  were  voted  on  by  the 
people  at  large  thereafter  under  the 
initiative  and  referendum.  Southwes- 
tern Telegraph  &  Telephone  Co.  v. 
Dallas  (Tex.  Civ.  App.),  131  S.  W.  80. 

9  Central  of  Georgia  Ey.  v.  Georgia 
Eailroad  Commission,  215  Fed.  421,- 
where  this  question  is  considered  at 
length. 
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due  process  of  law  in  effect  require  due  notice  and  opportunity 
to  be  heard.^" 

However,  the  statutes  almost  invariably  require  notice  and  a  hear- 
ing before  the  making  of  orders  by  public  service  commissions.^^ 
And,  of  course,  if  notice  and  a  hearing  are  required  by  the  statute, 
the  commission  has  no  jurisdiction  to  make  an  order  where  no  notice 
is  given  nor  a  hearing  had.^'^  So  if  a  statute  authorizes  the  fixing  of 
rates  after  investigation,  the  fixing  of  rates  without  investigation  is 
invalid.^*  There  is  no  denial  of  due  process  of  law  because  the  section 
of  the  statute  under  which  the  order  of  the  commission  was  made 
does  not  expressly  provide  for  notice  and  an  opportunity  to  be  heard, 
where  such  section  must  be  construed  in  connection  with  other  parts 
of  the  commission  law  which  do  contain  such  provisions.^*  Pbrmal 
notice  has  been  held  unnecessary  where  provision  as  to  time  of  fixing 
rates  every  year  was  made  by  statute ;  ^^  and  if  notice  is  necessary,  a 
notice  given  by  a  general  ordinance  of  a  city,  where  the  regulation 
was  by  the  municipality,  has  been  held  sufiicient.^®  Of  course  if  the 
corporation  actually  appeared  and  was  heard,  it  cannot  complain  of 
want  of  notice.^'' 

A  hearing  is  usually  necessary,^*  without  regard  to  whether  notice 


10  Railroad  Com'rs  v.  Columbia,  N. 
.&  L.  R.  Co.,  82  S.  C.  418,  421-424,  64 
8.  E.  240. 

11  Missouri  Pae.  E.  Co.  v.  Board  of 
Railroad  Com'rs  of  Kansas,  85  Kan. 
229,  116  Pac.  896;  Louisville  &  N. 
R.  Co.  V.  Greenbrier  Distillery  Co.,  170 
Ky.  775,  187  S.  "W.  296. 

12  Wilmington  City  Ey.  Co.  v.  Tay- 
lor, 198  Fed.  159;  In  re  Rutland  E. 
Co.,  79  Vt.  53,  64  Atl.  233. 

"The  giving  of  the  notiee  is  juris- 
dictional, and  hence  the  rate  fixed 
without  it  is  not  binding — ^is,  in  fact, 
of  no  validity  whatever."  State  v. 
Chicago,  B.  &  Q.  Ry.  Co.,  90  Iowa  594, 
605,  58  N.  W.  1060.  . 

13  Ft.  Smith  Light  &  Traction  Co. 
v.  Ft.  Smith,  202  Fed.  581,  585. 

If  a  statute  authorizes  an  order 
"after  investigation,"  it  clearly  im- 
plies that  the  question  shall  be  de- 
termined upon  testimony  and  after  a 
hearing:  Louisville  &  N.  E.  Co.  v. 
^^-itc^  «.+.ate«    22K  Fed.  571,  580. 


llWadle^r  Southern  R.  Co.  v. 
Georgia,  235  U.  S.  651,  658,  59  L.  Ed. 
405. 

15  San -Diego  Land  &  Town  Co.  v. 
■National  City,  174  U.  S.  739,  752,  43 
L.  Ed.  1154. 

16  Home  Telephone  &  Telegraph  Co. 
V.  Los  Angeles,  211  U.  S.  265, ,  53  L. 
Ed.  176,  afe'g  155  Fed.  554. 

17  Vandalia  R.  Co.  v.  Public  Service 
Commission  of  Indiana,  242  U.  S.  255, 
'260,  61' L.  Ed.  276;  Home  Telephone  & 
Telegraph  Co.  v.  Los  Angeles,  211  XJ. 
S.  265,  278,  53  L.  Ed.  176. 

18  Connecticut  Co.  v.  Norwalk,  89 
Conn.  528,  94  Atl.  992;  State  Public 
Utilities  Commission  v.  Chicago  &  W. 
T.  R.  Co.,  275  111.  555,  Ann.  Cas.  1917 
C  50,  114  N.  E.  325. 

There  must  be  an  investigation  be- 
fore a  commission  can  lawfully  rule 
as  to  the  reasonableness  of  rates  fixed 
by  a  public  utility.  Wilmington  City 
Ry.  Co.  v.  Taylor,  198  Fed.  159,  169. 

A   company   is   not    deprived   of   a 
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is  necessary.!*  And  the  hearing  to  which  the  corporation  is  entitled 
must  not  be  a  mere  form,  but  must  include  the  right  to  secure  and 
present  evidence  and,  both  by  proof  and  argument,  to  controvert  the 
claim  asserted  against  it.^"  There  is  no  hearing,  such  as  is  necessary 
"where  there  is  a  taking  of  property,  where  an  order  is  based  upon  an 
ex  parte  examination  or  an  investigation  by  agents  of  the  commis- 
sion.^i  While  a  commission,  in  the  investigation  of  any  question,  may 
bring  to  its  solution  the  accumulated  experience  and  expert  knowl- 
edge of  its  members,  yet  there  must  be  findings  based  upon  evidence 
after  a  full  hearing.^^  "Nevertheless  from  the  administrative  nature 
of  the  tribunal,  the  requirements  of  expert  knowledge,  the  nature  of 
the  duties  required,  and  the  subjects  considered,"  says  the  Wisconsin 
court,  "there  must  be  a  very  considerable  number  of  duties  which 
the  commission  is  authorized  to  perform  without  the  formality  of 
trial  or  hearing  or  the  formal  taJsing  of  evidence.  This  is  true  of  all 
administrative  tribunals.  There  is  also  a  vast  amount  of  acquired 
expert  knowledge  which  the  commission  may  apply  to  facts  in  evir 
dence. "  **  A  commission  is  not  bound,  "as  is  a  court,  to  acquire  its 
information  concerning  all  matters  involved  in  the  proceeding  before 
it  wholly  and  entirely  from  the  evidence  of  witnesses  or  other  evi- 
dence produced  before  it,  but  may  take  into  consideration  the  results 
of  its  general  investigations,  general  information  upon  a  given  sub- 
hearing  because  not  made  a  party  to  If  the  statute  requires  a  hearing,  it 
proceedings  i  before  a  connnission,  means  a  fair  and  bona  fide  hearing, 
where  the  statute  authorizes  anyone  Wilmington  City  Ey.  Co.  v.  Taylor, 
pecuniarily  interested  to  apply  for  a  198  Fed.  159,  170. 
rehearing.  'Chicago  v.  O  'Connell,  278  21  Farmers '  Elevator  Co.  of  York- 
Ill.   591,   116  N.   B.  210.                                ville  v.   Chicago,  E.  I.   &  P.  E.  Co., 

19  But  it  does  not  follow  that  be-      266  111.  567,  107  N.  B.  841. 

cause  no  notice  is  necessary  the  reg-  Findings  cannot  be  based  merefy 
ulating  body  is  for  that  reason  ex-  upon  an  investigation  caused  to  be 
cused  from  applying  to  corporations  made  by  the  commission  but  must  be 
er  individuals  interested  to  obtain  all  based  on  evidence  presented  at  a  pub- 
information  necessary  to  enable  it  to  lie  hearing,  with  a  full  opportunity 
act  intelligently  and  fairly  in  fixing  ta  cross-examine  witness  and  to  pre- 
the  rates.  "This  is  its  plain  duty,  sent,  if  desired,  evidence  in  rebuttal, 
and  a  failure  to  make  the  proper  ef-  Farmers'  Elevator  Co.  of  Yorkville  v. 
fort  to  procure  all  necessary  informa-  Chicago,  E.  I.  &  P.  E.  Co.,  266  111. 
tion  from  whatever  source  may  defeat  567,  107  N.  E.  841. 
its  action. ' '  Spring  Valley  Water-  22  Atlantic  Coast  Line  E.  Co.  v.  In- 
Works  v.  San  Francisco,  82  Cal.  286,  terstate  Commerce  Commission,  194 
6  L.  E.  A.  756,  16  Am.  St.  Eep.  116,  Fed.  449,  457. 
22  Pac.  910,  1046.  23  Chicago  &  N.  W.  E.  Co.  v.  Eail- 

20  Washington  v.  Fairchild,  224  TJ.  road  Commission,  156  Wis.  47,  56,  145 
S.  510,  525,  56  L.  Ed.  863.  N.  W.  216,  974. 
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jeet  within  its  powers,  and  all  matters  which  affect  the  matter,  and 
concerning'  which  it  must  determine  the  facts. ' '  2*  But  a  commis- 
sion cannot  fix  rates  for  a  public  utility  without  an  accurate  and 
detailed  inventory  and  appraisal  of  all  the  property  of  the  corpora- 
tion which  is  used  for  the  benefit  of  the  public,  secured  by  competent 
engineers,  and  also  a  complete  examination  and  audit  of  all  books  of 
account  kept  by  the  company  showing  the  gross  earnings  together 
with  the  operating  expenses  ajid  other  necessary  information. 

§4553.  — Conclusiveness  of  expert  evidence.  The  commission 
is  not  bound  by  the  estimates  of  expert  witnesses  testifying  before 
the  commission  as  to  value,  as  the  ultimate  weight  to  be  given  the 
testimony  of  such  experts  is  a  question  for  the  (commission,  and  they 
are  not  required  to  surrender  their  individual  judgment  or  to  give 
a  controlling  influence  to  the  estimates  of  experts  as  to  value,^^ 

§4554.  — ^  Power  of  conunission  to  compel  production  of  book* 
and  papers  for  inspection.  The  commission  may  compel  the  cor- 
poration to  produce  its  books  and  papers  for  the  inspection  of  the 
patron  or  consumer  in  a  proceeding  to  determine  the  reasonableness 
of  its  rates.^®    This  is  often  expressly  provided  for  by  statute. 

§  4555.  —  Finding's  of  fact  by  commission.  The  commission  must 
make  findings  of  facts  as  the  basis  for  their  orders.  The  effect  of 
such  findings,  when  the  order  is  attacked  in  the  courts,  depends 
largely  upon  the  wording  of  the  statutes  relating  to  such  commis- 
sions. Generally  it  is  expressly  provided  that  such  findings  shall 
be  deemed  prima  facie  correct,  the  result  of  which  is  that  the  burden 
is  on  the  complaining  party  to  show  that  such  findings  are  not  sup- 
ported by  any  evidence  or  to  introduce  evidence  sufficient  to  over- 
come such  findings,  provided  new  evidence  may  be  introduced  in  the 
court.*''  In  some  states,  however,  such  findings  of  fact  have  no  force 
or  effect  where  a  review  of  the  order  is  provided  for  in  the  supreme 
court  and  it  forms  its  own  independent  judgment  as  to  each  require- 
ment of  the  order,  upon  the  evidence.^* 

2*  State  V.  Public  Service  'Commis-  Public  Utilities  Commission,  26  Idaho 

sion,  95  Wash.  376,  166  Bac.  793,  163  391,  L.  E.  A.  1917  F  1195  with  note, 

Pae.   1143.  143    Pac.    1173.      See   also    Interstate 

2BSee    Public    Service    G-as    Co.    v.  Commerce   Commission   v.   Baird,   194 

Board   of  Public   Utility   Com'rs,   84  U.  S.  25,  48  L.  Ed.  860. 

^r.   J.   L.   463,    479,    87    Atl.    651,   so  2'?  See  §  4560,  infra, 

holding  as  to  going  value.  28  Seward  v.  Denver  &  E.  G.  E.  Co., 

26  Federal  Mining  &  Smelting  Co.  V.  17  N,  M.  557,  46  h,  K,  A,   (N.  S.) 
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§  4556.  —  Defindteness  of  orders.  The  orders  of  the  commission 
must  be  definite  and  specific,  in  order  to  be  enforceable.** 

§4557.  Review  by  courts  in  general — Statement  of  questions 
involved.  The  question  of  review  by  the  courts  of  governmental 
regulations  of  corporations  has  been  a  much  litigated  question.  First, 
the  question  whether  the  courts  have  any  power  to  review  such  regu- 
lations, while  at  one  time  denied  so  far  as  the  reasonableness  of 
rate  regulations  was  concerned,  is  now  well  settled  in  the  affirmative 
not  only  as  to  other  regulations  but  also  as  to  rate  regulations.^' 
Second,,  conceding  tiiere  is  a  remedy  in  the  courts,  what  is  the  par- 
ticular remedy  to  be  employed  ?  This  is  generally  regulated  by  statu- 
tory provisions.'^  Third,  how  far  may  the  court  go  in  reviewing  the 
regulation?  Can  it  hear  new  evidence,  are  the  findings  of  the  com- 
mission binding  on  it  as  to  the  facts,  may  it  substitute  its  judgment 
for  that  of  the  commission,  and  like  questions  are  presented,  many 
of  which  are  answered  by  the  provisions  of  the  governing  statute. 

The  courts,  independently  of  statute,  have  power  to  enforce  or  set 
aside  an  order  of  the  commission.'*  However,  the  remedy  may  he 
fixed  by  statute,  and  sometimes  the  statutory  remedy  is  exclusive.'^ 
In  considering  the  right  to  review,  and  the  scope  of  review,  it  is 
always  necessary  to  keep  in  mind  whether  the  review  is  governed  by 
a  statute.  Generally,  the  same  rules  apply  without  regard  to  whether 
the  order  reviewed  is  one  regulating  rates  or  is  some  other  regulation, 
and,  so  far  as  the  right  to  attack  the  order  is  concerned  and  the 
scope  of  the  review,  without  regard  to  whether  the  proceeding' is 
one  brought  by  the  state  or  commission  to  enforce  the  order  or  is  one 
brought  by  the  corporation  or  others  to  set  aside  or  enjoin  the  order. 
However,  the  scope  of  the  review  sometimes  is  affected  by  whether 
the  proceeding  to  review  is  in  the  nature  of  an  original  action  (al- 
though perhaps  designated  by  the  statute  as  an  appeal),  or  is  merely 
in  the  nature  of  an  appeal  without  any  trial  de  novo,  or  is  an  appeal 
from  a  decision  of  a  court  reviewing  the  order.  , 

The  statutes,  so  far  as  they  authorize  a  review  of  orders  of  the 
commission, ,  vary  greatly  in  the  different  states  so  that  it  is  almost 
impossible  to  lay  down  more  than  a  very  few  governing,  rules  which 
are  generally  applicable.  Some  of  these  statutes  provide  for  an  action 
in  the  nature  of  a  suit  in  equity,  in  a  trial  court,  to  set  aside  the  order 

242,,  131  Pac.  980,  and  see  §  4560,  infra.  31  See  §  4568,  infra, 

29  ©bate  V.  Chicago,  M.  &  St.  P.  R.  32  See  §4562,  infra. 

Co.,  16  S.  D.  517,  94  N.  W.  406.  33  See  §  4562,  infra. 
SO  See  §  4558,  infra. 
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of  the  commission,  with  the  findings  of  facts  by  the  commission  con- 
elusive  until  rebutted  by  new  evidence,  and  some  statutes  designate 
this  statutory  action  as  an  appeal.**  Other  statutes  provide  for  a 
review  of  the  order  in  the,  first  instance  by  the  supreme  court,  either 
solely  upon  the  evidence  introduced  before  the  commission  or  with 
the  right  to  introduce  other  evidence.*^  Other  statutes  provide  still 
different  methods  of  review.  Moreover,  even  where  the  statutes  of 
particular  states  agree  upon  the  method  of  review,  the  scope  of  the 
review  is  differently  provided  for.  The  result  is  that  only  by  a  care- 
ful study  of  the  governing  statute  (or  constitutional  provision)  in 
the  particular  jurisdiction  can  the  question  of  judicial  review  be 
solved,  aided  by  a  few,  general  rules  set  forth  herein.  Generally,  the 
orders  of  a  commission  cannot  be  collaterally  attacked.'® 

§  4558.  —  Power  to  review.  There  is  no  right,  independently  of 
statute,  to  resort  to  the  courts  where  the  commission  denies  the  relief 
sought.*''  Otherwise,  it  is  well  settled  not  only  that  courts  have 
power  to  review  governmental  regulations  of  corporations  although 
there  is  no  statute  providing  therefor,  in  an  injunction  suit "  or  other 
appropriate  form  of  action,  but  also  that  the  legislature  cannot  con- 
stitutionally cut  off  the  right  of  the  courts  to  review  such  regulations 
by  making  them  conclusive  or  otherwise.  If  a  statute  makes  the 
orders  of  a  commission  conclusive,  so  as  to  preclude  judicial  review, 
it  is  unconstitutional  as  depriving  the  company  regulated  of  prop- 
erty without  due  process  of  law.  This  was  decided  as  to  rate  regula- 
tions in  1889  in  a  leading  case  in  the  Supreme  Court  of  the  United 
States,*^  and  is  also  laid  down  as  the  rule  in  other  courts ;  **  and  in  a 
recent  case  in  the  Federal  Supreme  Court,  affirming  the  rule,  it  is 
said:  "And  this  right  to  a  judicial  determination  exists  whether  the 
deprivation  is  by  a  rate  statute — passed  without  a  hearing  *  •  • 
or  by  administrative  orders  of  a  Commission  made  after  a  hearing. 

34  See  §  4565  et  seq.,  infra.  cover    from    the    public    utility    the 

85  See   §  4561,  infra.    '  amounts    exacted   in    excess    of    such 

36  Eastern  Texas  E.  Co.  v.  Railroad  rates. 

Commission  of  Texas,  242  Fed.  300, 305.  37  Hooker  v.  Knapp,  225  U.  S.  302, 

The  reasonableness  of  rates  fixed  by  56  L.  Ed.  1009;  Proctor  &  Gamble  v. 

the  commission  cannot  be  collaterally  United  States,   225  TJ.  S.   282,   56  L. 

attacked.    Tleteher  Paper  Co.  v.  De-  Ed.  1091. 

troit  &  M.  By.  Co.,  —  Mich.  — ,  164  38  See  §  4566,  infra. 

N.  W.   528,  'holding   that  where   the  39  Chicago,  M.   &  St.  P.  R.   Co.   v. 

validity  of  a  rate  fixed  by  the  railroad  Minnesota,  134  tJ.  S.  418,  456-458,  33 

commission  has  been  sustained  by  the  L.  Ed.  970. 

courts,   the    unreasonableness    of   the  40  State   v.   Maine   Cent.   E.   R.,   77 

,  rate  cannot  be  urged  in  a  suit  to  re-  N.  H.  425,  92  Atl.  837. 
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For  rates  made  by  the  General  Assembly,  or  administrative  orders 
made  by  a  Commission  are  both,  legislative  in  their  nature  [citing 
cases] ,  and  any  party  aiifected  by  such  legislative  action  is  entitled, 
by  the  due  process  clause,  to  a  judicial  review  of  the  question  as  to 
whether  he  has  been  thereby  deprived  of  a  right  protected  by  the 
Constitution."*^  Moreover,  the  right  to  a  judicial  review  is  denied 
if  the  party  to  be  affected  can  appeal  to  the  courts  only  at  the  risk  of 
having  to  pay  penalties,  imposed  by  statute,  so  great  that  it  is  better 
to  yield  to  orders  of  uncertain  legality*  than  to  ask  for  the  protection 
of  the  law.**  However,  the  failure  to  expressly  provide  for  an  appeal 
to  any  court  from  the  final  order  of  the  commission,  or  for  a  judicial 
review  of  the  order,  does  not  invalidate  a  statute,  where  it  does  not 
deny  right  of  access  to  the  courts  for  the  purpose  of  determining  any 
matter  which  would  be  the  appropriate  subject  of  judicial  inquiry, 
since  the  right  to  resort  to  the  courts  exists  independently  of  statute.*' 
At  one  time,  however,  the  power  of  the  courts  to  review  the  reason- 
ableness of  rates  fixed  by  law  was  denied,  and  while  this  rule  laid 
down  in  Munn  v.  Illinois**  that  the  reasonableness  of  rates  fixed  by 
law  was  a  question  for  the  legislative  department  rather  than  the 
judicial  department jand  therefore  not  subject  to  review  by  the  courts, 
was  followed  by  the  federal  courts  as  well  as  the  state  courts  for  a 
few  years,  the  contrary  rule  was  soon  suggested  by  the  Supreme 
Court  of  the  United  States  as  the  proper  one,*^  and  in  later  cases  the 
Munn  case  was  overruled  on  this  point  by  the  Federal  Supreme  Court 
by  holding  that  the  reasonableness  of  rates  is  a  judicial  question,** 
which  is  now  the  well  settled  law.*''    The  following  propositions  as 

«Wadley     Southern     B.     Co.     v.  ^^Umted  States.     San  Diego  Land 

Georgia,  235  TJ.  S.  651,  660,  59  L.  Ed.  &  Town  Co.  v.  National  City,  174  U. 

405.  S.  739,  43  L.  Ed.  1154,  aff'g  74  Fed. 

42Wadley      Southern     E.      Co.     v.  79;   Spring  Valley  Water  Co.  v.  San 

Georgia,  235  TJ.  S.  651,  661,  59  L.  Ed.  Francisco,     165    Ted.    «67;     Palatka 

405,  and  see  §  4427,  supra.  Waterworks  v.  Palatka,  127  Fed.  161. 

43  Louisville  &  N.  E.  Co.  v.  Gar-  California.  San  Diego  Water  Co.  v. 
rett,  231  TJ.  S.  298,  310,  58  L.  Ed.  San  Diego,  118  Cal.  556,  38  L.  E.  A. 
229.  460,  62  Am.  St.  Eep.  261,  50  Pac.  633. 

44  94  XT.  S.  113,  133,  24  L,  Ed.  77.  lUanois.     Chicago    v.    Eogers   Park 

45  Stone  V.  Farmers  Loan  &  Trust  Water  Co.,  214  111.  212,  73  N.  E.  375, 
Co.,  116  IT.  S.  307,  331,  29  L.  Ed.  636,  afl'g  116  111.  App.  200. 

644.  Iowa.     Cedar  Bapids  Water  Co.  v. 

46  Reagan  v.  Farmers  Loan  &  Trust  Cedar  Eapids,  118  Iowa  234,  91  N.  W. 
■Co.,  154  XT.  S.  362,  397,  38  L.  Ed.  1014;       1081. 

Chicago,  M.  &  St.  P.  E.  Co.  v.  Minne-  Permsylvania.      Brymer    v.    Butler 


134  U.  S.  418,  461,   33  L,  Ed.^     Water  Co.,  179  Pa.  St.  231,  36  L.  E.  A. 
970,  983.  '     260,  36  Atl.  249. 
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to  the  power  of  courts  to  review  rates  fixed  by  law  are  so  clearly  set- 
tled at  the  present  time  as  to  be  beyond  dispute,  viz. : 

1.  The  courts  will  review  the  reasonableness  of  rates  fixed  by  the 
legislature,  commission  or  municipality,  to  determine  their  reason- 
ableness, at  least  to  the  extent  of  ascertaining  if  such  rates  deprive 
the  corporation  complaining  o£  its  property  without  due  process  of 
law.** 

2.  Such  rates  so  fixed  are  presumed  to  be  reasonable  and  hence 
the  burden  of  proving  the  contrary  is  on  the  complaining  party.** 

3.  Rates  will  not  be  set  aside  as  unreasonable  unless  in  a  clear  case 
where  they  are  palpably  and  grossly  unreasonable.^" 

4.  The  courts  cannot  themselves,  upon  finding  the  rates  fixed  by 
law  to  be  unreasonable,  fix  other  rates.^^ 

§4559.  — Compliaiice  with  conditions  precedent.  In  order  to 
authorize  a  review  as  provided  for  by  statute,  it  is  necessary  that  all 
conditions  precedent  required  by  the  statute  shall  be  fully  complied 
with.  For  instance,  in  some  states,  by  statute,  the  acts  of  the  com- 
mission cannot  be  reviewed  in  the  courts  unless  an  application  to  the 
commission  for  a  rehearing  i^  made  within  a  specified  time.*^  And  ii^ 
some  states  it  is  expressly  provided  by  statute  that  no  ground  not  set 
.  forth  on  a  motion  for  rehearing  before  the  commission  can  be  urged 
in  any  court.*' 

If  the   rates   are   confiscatory,   and  cline   to   take   jurisdiction   of   a  suit 

fixed  arbitrarily  and  without  investi-  to  enjoin  the  enforcement  of  alleged 

gation  they  will  be  set  aside  by  the  unreasonable  rates  fixed  by  statute  or 

court.    Spring  Valley  Water-Works  v.  ordinance   where    asserted    to  .violate 

San  Fi-aneisco,  82  Cal.  286,  6  L..  E.  A.  the  Federal  Constitution.    .Willcox  v. 

756,  16  Am.  St.  Eep.  116,  22  Pae.  910,  Consolidated   Gas   Co.,   212  U.   S.   19, 

1046.  53  L.  Ed.   3S2,  48  L.  R.  A.   (N.  S.) 

The  board  of  supervisors  may  not,  1134,  15  Ann.  Cas.  1034. 

under  the  guise  of  regulation,  estab-  48  See  preceding  note, 

lish  rates  which  will  deprive  the  water  49  See  §  4560,  infra, 

company  of  the  whole  or  any  portion  60  See  §  4562,  infra, 

of  tha.t  which  under  the  circumstances  51  See  §  4484,  supra, 

is  a  just   and   reasonable  return   for  62  Clemmons    v.    Railroad    Commis- 

the  use   of   its  property   devoted  to  sion  of  California,  173  CaJ.  254,  257, 

public  service.    The  use  and  profits  of  159  P3,c.  713. 

property  are  themselves  property,  and  53  State  v.  Atkinson,  269  Mo.   634, 

are  alike  under  the  protection  of  the  647,  L.   E.  A.   1918  A  46,  Ann.   Cas. 

Federal  Constitution.     Spring  Valley  1917  E  987,  192  S.  W.  86,  followed  in 

Waterworks  v.  San  Francisco,  192  Fed.  State   v.   Public   Service   Commission, 

137,  142.  272  Mo.  627,  199  S.  W.  962. 

A  federal  circuit  court  cannot  de- 
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§4560.  — Presumptions  and  burden  of  proof .  In  reviewing  gov- 
ernmental regulatians  of  corporations,  the  courts  start  out  with  a 
presumption  in  favor  not  only  of  the  validity  and  reasonableness  of 
the  regulations,**  but  also  of  the  findings  (in  case  of  regulation  by  a 
commission)  being  supported  by  the  evidence^*  and  also  that  the 
order  was  based  on  a  hearing  and  proper  evidence.*®  A  fortiori, 
rates  established  by  law,  whether  by  Congress,  a  state  legislature,  the 
Interstate  Commerce  Commission,  a  state  public  service  commission, 
or  a  municipality,  are  presumed  to  be  just  and  reasonable,*''  where 


51  Alabama/.  Bailroad  Commissiou 
V.  Alabama  Northern  E.  Co.,  182  Ala. 
357,  62  So.  749. 

Idaho.  Coeur  d'Alene  v.  Public 
Utilities  Commission,  29  Idaho  508, 
160  Pac.  751. 

Maryland.  Pennsylvania  E.  Co.  v. 
Public  Service  Commission  of  Mary- 
land, 126  Md.  50,  Ann.  Cas.  1917  B 
1144,  94  Atl.  330. 

IMinnesota.  State  v.  Great  Northern 
E.  Co.,  123  Minn.  463,  144  N.  W. 
155. 

Oklahoma.  United  States  Exp.  Co. 
V.  State,  47  Okla.  656,  661,  150  Pac. 
178;  Atchison,  T.  &  S.  F.  B.  Co.  v. 
Levick,  38  Okla.   746,   134  Pac.   874.  , 

B5In  reviewing  orders  of  a  commis- 
sion, the  courts  start  with  the  pre- 
sumption that  the  order  is  valid,  and 
was  made  after  a  careful  considera- 
tion and  a  correct  determination  of  , 
every  question  of  fact  underlying  it, 
and  it  should  be  accorded  that  respect 
and  influence  which  ought  to  attend, 
and  does  attend,  the  action  of  a  legis- 
lative or  administrative  board,  whose 
members  are  specially  qualified  to  de- 
termine such  matters.  Missouri,  K. 
&  T.  E.  Co.  V.  Interstate  Commerce 
Commission,  164  Fed.  645,  650. 

56  "Until  the  contrary  appears  by 
admissions  or  proofs  it  will  be  pre- 
sumed that  in  making  an  order  or 
regulation,  the  railroad  eommissioners 
acted  not  arbitrarily,  but  upon  full 
liearing  after  giving  all  interested 
parties  a  reasonable  opportunity  to 
be  heard,  and  upon  appropriate  evi- 


dence duly  _  considered  and  properly 
applied."  State  v.  Florida  East 
Coast  E.  'Co.,  69  Fla.  473,  476,  68  So 
727. 

57  United  States.  Eailroad  Commis- 
sion of  Louisiq,na  v.  Cumberland  Tele- 
phone &  Telegraph  Co.,  212  U.  S.  414, 
53  L.  Ed.  577;  Texas  &  P.  Ey.  Co 
V.  Eailroad  Commission  of  Louisiana, 
192  Fed.  280;  Spring  Valley  Water- 
works V.  San  Francisco,  192  Fed.  137 
142. 

Indiana.  Noblesville  v.  Noblesville 
G-as  &  Improvement  Co.,  15-7  Ind.  162, 
60  N.  E.  1032. 

Iowa.  Cedar  Eapids  Gas  Light  Co. 
V.  Cedar  Eapids,  144  Iowa  426,  48  L. 
E.  A.  (N.  S.)  1025,  138  Am.  (St.  Eep. 
299,  120  N.  W.  966. 

Maryland.  Public  Service  Commis- 
sion of  Maryland  v.  Northern  Cent. 
E.  Co.,  122  Md.  355,  388,  90  Atl.  105. 

Nebraska.  McCook  Waterworks  Co. 
V.  MoCook,  85  Neb.  677,  124  N.  W. 
100. 

North  Dakota.  State  v.  Northern 
Pac.  E.  Co.,  26  N.  D.  438,  145  N.  W. 
135. 

Oklahoma.  Chicago,  E.  I.  &  P.  K. 
Co.  V.  State,  24  Okla.  370,  24  L.  E.  A. 
(N.  S.)  393,  103  Pac.  617. 

Wisconsin.  Minneapolis,  St.  P.  & 
S.  S.  M.  E.  Co.  V.  Eailroad  Commis- 
sion of  Wisconsin,  136  Wis.  146,  17 
L.  E.  A.  (N.  S.)  821,  116  N.  W. 
905. 

It  is  well  settled  that  in  a  question 
of  rate-making  there  is  a  strong  pre- 
sumption in  favor  of  the  conclusions 
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such  rates  were  promulgated  with  authority  and  in  accordance  with 
law.*' 

It  follows  that  where  such  a  regulation  is  attacked  in  the  courts, 
the  burden  rests  upon  the  attacking  party  to  show,  by  evidence  or 
otherwise,  that  the  regulation  is  invalid  because  unjust  or  unreason- 
able or  otherwise  unconstitutional,**  and  this  rule  is  most  often  ap- 
plied in  case  of  rate  regulations  which  will  not  be  held  unreasonable 
unless  clearly  shown  to  be  so.*°    To  this  rule  there  is  no  dissent,  and  it 


reached  6y  an  experienced  administra- 
tive body  after  a  full  hearing.  Dar- 
nell V.  Edwards,  244  U.  S.  564,  569, 

61  L.  Ed.  1317. 

So  rates  fixed  must  be  regarded  as 
prima  faeie  fair  and  valid  notwith- 
standing the  data  upon  which  the  com- 
mission acted  was  insufficient,  where 
the  rates  were  not  based  entirely  ufton 
arbitrary  conjecture.  Railroad  Com- 
mission of  Louisiana  v.  Cumberland 
Telephone  &  Telegraph  Co.,  212  U.  S. 
414,  53  L.  Ed.  577. 

68  Hooker  v.  Interstate  Commerce 
Commission,  188  Fed.  242. 

Presumption  overco-me  where  com- 
pany denied  the  privilege  of  being 
heard.  San  Diego  Water  Co.  v.  San 
Diego,  118  Cal.  556,  38  L.  E.  A.  460, 

62  Am.  St.  Eep.  261,  50  Pae.  633. 
SSBailroad  Commission  of  Alabama 

V.  St.  Louis  &  S.  F.  E.  Co.,  195  Ala. 
527,  70  So.  645. 

If  the  order  is  such  that  reasonable 
men  might  well  differ  as  to  its  cor- 
rectness, it  cannot  be  eaid  to  be  un- 
reasonable. Minneapolis,  St.  P.  &  6. 
S.  M.^  E.  Co.  V.  Eailroa(3  Commission 
of  Wisconsin,  136  Wis.  146,  1-7  L.  E.  A. 
(N.  S.)   821,  116  N.  W.  905. 

60  Lake  Forest  Water  Co.  v.  Lake 
I'orest,  249  111.  382,  94  N.  E.  517;  Mc- 
Cook  Waterworks  Co.  v.  McCook,  85 
Neb.  677,  124  N.  W.  lOO. 

"The  courts,  in  clear  cases,  ought 
not  to  hesitate  to  arrest  the  operation 
of  a  colifiscatory  law,  but  they  ought 
to  refrain  from  interfering-  in  cases  of 
any  other  kind.  Eegulation  of  public 
service    corporations,    which  j)erform 


their  duties  under  conditions  of  neces- 
sary monopoly,  ,will  occur  with  greater 
and  greater  frequency  as  times  goes 
on.  It  is  a  delicate  and  dangerous 
function,  and  ought  to  be  exercised 
with  a  keen  sense  of  justice  on  the 
part  of  the  regulating  body,  met  by 
a  frank  disclosure  on  the  part  of  the 
company  to  be  regulated.  The  courts 
ought  not  to  bear  the  whole  burden  of 
saving  property  from  confiscation, 
though  they  will  not  be  found  want- 
ing wnere  the  proof  is  clear.  The 
legislatures  and  subordinate  bodies,  to 
whom  the  legislative  power  has  been 
delegated,  ought  to  do  their  part. 
Our  social  system  rests  largely  upon 
the  sanctity  of  private  property;  and 
that  state  or  community  which  seeks 
to  invade  it  will  soon  discover  the 
error  in  the  disaster  which  follows. 
iThe  slight  gain  to  the  consumer,  which 
he  would  obtain  from  a  reduction  in 
the  rates  charged  by  public  service 
corporations,  is  as  nothing  compared 
with  his  share  in  the  ruin  which  would 
be  brought  about  by  denying  to  pri- 
vate property  its  just  reward,  thus 
unsettling  values  and  destroying  con- 
fidences. On  the  other  hand,  the 
•companies  to  be  regulated  will  find 
it  to  their  lasting  interest  to  fur- 
nish freely  the  information  upon 
which  .a  just  regulation  oan  be  based. ' ' 
Knoxville  v.  Knoxville  Water  Co.,  212 
U.  S.  1,  53  L.  Ed.  371. 

The  fixing  of  rates  is  purely  a  legis- 
lative function,  but  whether  rates  al- 
ready established  are  just  and  reason- 
able is  a  question  for  the  court.     If 
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is  reiterated  by  statutory  provisions  in  many  states.  And  statutes 
making  the  findings  of  the  commission  prima  facie  correct  and  re- 
quiring an  objector  to  show,  by  clear  and  satisfactory  evidence,  that 
the  commission's  orders  are  unjust  or  unreasonable,  are  valid.^^ 

Moreover,  independently  of  statute,  the  attacking  party  must  show 
the  invalidity  of  the  regulation  by  clear  and  satisfactory  evidence,  in 
order  to  overcome  the  presumption,®*  since  the  courts  will  not  inter- 
fere where  the  reasonableness  of  the  regulation  is  involved  ifi  doubt, ®^ 
but  will  ordinarily,  at  least  in  case  of  rate  regulations,  postpone  a 
final  decision  until  after  a  sufficient  lapse  to  time  to  actually  test 
the  financial  results  of  such  regulation.®*  Of  course,  there  may  be 
cases  where  the  rate  is  so  low,  upon  any  reasonable  basis  of  valua- 
tion, that  there  can  be  no  just  doubt  as  to  its  confiscatory  nature; 
and,  in  that  event,  there  should  be  no  hesitation  in  so  deciding  and 
in  enjoining  its  enforcement  without  waiting  for  the  damage  which 
must  inevitably  accompany  the  operation  of  the  business  under  the 
objectionable  rate.  But,  where  the  rate  complained  of  shows,  in  any 
event,  a  very  narrow  line  of  division  between  possible  confiscation 
and  proper  regulation,  as  based  upon  the  value  of  the  property  found 
by  the  court  below,  and  the  division  depends  upon  opinions  as  to 
value,  which  differ  considerably  among  the  witnesses,  and  also  upon 

the  court,  in  the  exercise  of  its  judi-  Francisco,  192  Fed.  137,  142;  Capital 

cial  discretion,  determines  that  a  rate  City  Gaslight   Cb.  v.  Des  Moines,  72 

so    fixed    is    unreasonable,    that    die-  Fed.  818. 

termination    must    prevail    over    any  61  State  Public  Utilities  Commission 

presumption  in  favor  of  the  ordinance.  v,    Chicago   &  W.   T.   R.  Co'.,  275  111. 

A  court  cannot  control  the  discretion  5S5,  571,  Ann.  Cas.  1917  C  50,  114  N. 

of   the   rate    fixing   body;    it   has  no  E.  325. 

power   to   revise   or   correct   an   ordi-  '62  Missouri   Rate    Cases,   230   U.  S. 

nance  fixing  rates;  it  has  no  authority  474,  57  L.  Ed.  1571. 

to  'Substitute   its   judgment   for    that  The  invalidating  facts  must  be  es- 

of    the    board.      It    cannot    interfere  tablished  by  ' '  definite  'and  convincing 

with    the    collection    of    rates    estab-  proof."     Allen  v.  St.  Louis,  I.  M.  & 

lished    "unless   -they    are    so    plainly  S.  E.  Co.,  230  U.  S.  553,  560,  57  L.  Ed. 

and  palpably  unreasonable  as  to  make  1625. 

their   enoforeement    equivalent    to   the  6*  Louisville  &  N.  R.  Co.  v.  Eailroail 

taking    of    property    for   -public    use  Commission  of  Alabama,  208  Fed.  35, 

without  such   compensation  .as  under  43. 

all  the  circumstances  is  just  b-oth  to  64  In  cases  of  doubt,  rates  fixed  by 

the  company  and  to  the  public."    Per  law   should  not  be  set   aside  by  .the 

Mr.   Justice    Peckham   in   Willeox   v.  courts  but  should  be  given  the  test  of 

Consolidated   Gas   Co.,   212   XJ.   S.   19,  a  practical  trial.    Pennsylvania  E.  Co. 

53   L, '  Ed.   38*2,  48  L.   R.  A.    (N.  -S.)  v.  Public  Service  Commission  of  Mary- 

1134,    15    Ann.    Gas.    1034.     See   also  land,  120  Md.  59,  80,  Ann.  Cas.  1917  B 

Spring    Valley    Waterworks    v.    San  1144,  94  Atl.  330. 
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the  results  in  the  future  of  operating  under  the  rate  objected  to, 
so  that  the  material  fact  of  value  is  left  in  much  doubt,  a  court  of 
equity  ought  not  to  interfere  by  injunction  before  a  fair  trial  has 
■been  made  of  continuing  the  business  under  that  rate,  and  thus  elimi- 
nating, as  far  as  is  possible,  the  doubt  arising  from  opinions  as 
opposed  to  faets.^^ 

"Whether  rates  established  by  a  carrier  itself  are  presumptively 
reasonable  was  in  issue  in  a  recent  New  York  case,  in  which  the  court 
said  that  "the  naked  fact  that  a  railroad  has  established  and  con- 
tinued a  rate  for  a  limited  time  does  not  justify  the  conclusion  that 
it  was  profitable,"  since  "it  may  have  been  established  at  an  un- 
profitable figure  as  the  result  of  miscalculation,  compelling  com- 
petition, or  of  a  policy  which  was  willing  to  endure  temporary  losses 
in  the  hope  that  thereby  there  might  ultimately  be  developed  a  profit- 
able traffic,"  and  hence  "in  the  absence  of  proofs  showing  the  cir- 
cumstances under,  and  the  results  with  which,  thesse  lower  rates  were 
established  and  maintained,  no  court  has  the  right  to  presume  and 
hold  that  they  were  profitable. ' '  ®®  Furthermore,  even  if  it  be  as- 
sumed that  rates  were  compensatory  when  established  by  a  company, 
the  presumption  does  not  arise  that  they  continue  to  be  compensa- 
tory.^'' 

§4561.  — Introduction  of  new  evidence.  Where  an  order  of  a 
public  service  commission  is  sought  to  be  set  aside  or  enjoined  because 
unreasonable  or  for  any  other  reason  or  to  be  enforced,  the  court 
may  and  should  receive  new  evidence  offered  by  the  complainant 
which  is  relevant  and  material  as  to  the  question  involved,^^  except 
where  the  legislature  has  provided  otherwise,  either  expressly  or  in 
effect;  and  usually,  in  case  of  a  review  provided  for  by  statute,  this 


85  Per  Mr.  Justice  Peckham  in  Will-  144,  175,  42  L.  Ed.  414;  Misaouri,  K. 

cox  V.   ConslDlidated   Gas   Co.,   212  XJ.  &  T.   R.   Co.   v.  Interstate  Commerce 

S.  19,  53  L.  Ed.  382,  48  L.  E.  A.  (N.  S.)  Commission,  164  Fed.  645,  649. 
1134,  15  Ann.  Ca.s.  1034.  The  hearing  may  be   de  novo   and 

66  People  V.  Public  Service  Commis-  may  include  the  taking  and  considera- 
sion,  215  N.  Y.  241,  247,  109  N.  E.  tion  of  evidence  other  than  that  be- 
252,  aff'g  159  N.  Y.  App.  Div.  546,  fore  the  commission.  Missouri,  K.  & 
145  N.  Y.  Supp.  513.  T.  E.  Co.  v.  Interstate  Commerce  Com- 

67  People  V.  Public  Service  Commis-  mission,  164  Fed.  645. 

sion,  215  N.  Y.   241,  247,   109  N.  E.  Same  rule  applies  in  action  to  en- 

252.  force     order.       Interstate     Commerce 

68  interstate  Commerce  Commission  ,  Commission  v.  Cincinnati,  N.  0.  &  T. 
V.  Alabama  Midland  Ey.,   168  U.   S.  P.  By.  Co.,  56  Fed.  925,  934. 
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right  is  expressly  conferred  at  least  to  a  limited  extent.  On  the  other 
hand,  where  a  review  is  provided  for  by  statute,  it  is  sometimes 
expressly  directed  that  the  court  shall  receive  no  new  evidence,  and 
such  a  provision  is  held  not  to  violate  due  process  of  law  where  the 
complaining  party  had  an  opportunity,  after  notice  of  the  nature 
of  the  order  asked  for,  to  oifer  all  competent  testimony  before  the 
commission.**  In  some  states,  where  a  review  is  sought  in  the 
supreme  court,  if  new  testimony  has  been  discovered  or  new  facts 
developed  that  have  a  material  bearing  upon  the  matter,  the  court 
may  remand  the  cause  to  the  commission  for  the  taking  of  further 
testimony.™ 

§4562.  — Scope  of  review  and.  grounds  for  attack.  The  scope  of 
the  review  by  courts  of  governmental  regulations  depends  some- 
what upon  whether  or  not  there  is  an  express  statute  relating  thereto. 
Of  course,  if  there  is  suCh  a  statute  the  terms  thereof,  so  far  as  they 
are  constitutional,  are  controlling.''^  However,  there  are  certain 
rules  independent  of  statute,  and  which  generally  are  not  affected  by 
any  statute,  which  are  well  settled  as  to  the  scope  of  review  and 
grounds  of  attack.  For  instance,  in  Minnesota,  it  is  said  that  the 
order  "may  be  vacated  as  unreasonable  if  it  is  contrary  to  some  pro- 
vision of  the  federal  or  state  constitution  or  laws,  or  if  it  is  beyond 
the  power  granted  to  the  commission  or  if  it  is  based  on  some  mis- 
ta,ke  of  law,  or  if  there  is  no  evidence  to  support  it,  or  if, 
having  regard  to  the  interests  of  both  the  public  and  the  carrier,  it  is 
so  arbitrary  as  to  be  beyond  the  exercise  of  a  reasonable  discretion  and 

69  Washington  v.  Fairehild,  224  U.  feoted  has  the  right,  on  the  hearing 

S.  510,  56  L.  Ed.  863,  reviewing  Wash-  before   the   commission,   to   introduce 

ington  statute.  evidence    as    to   all    material   points. 

A    state    statute    which    limits   the  Seward  v.  Denver  &  E.  G.  B.  Co.,  17 

evidence  which  can  be  heard  in  court  N.  M.  557,  46  L.  E,  A.   (N.  S.)  242, 

to  that  heard  before  the  public  serv-  131  Pae.  980. 

ice   commission   does  notr  violate  the  70  Seward  v.  Denver  §c  E.  G.  E.  Co., 

due  process  of  law  provision.     Louis-  17   N.   M.   557,   46  It.  B.  A.   (N.  S.) 

ville  &  N.  E.  Co.  v.  Greenbrier  Dis-  242, 131  Pac.  980. 
tillery  Co.,  170  Ky.  775,  187  S.  W.  296.  71  Fall     Biver     v.     Public     Service 

A  provision  in  a  statute  that  on  a  Com'rs,  228  Mass.  575,  117  N.  E.  915. 
review  of  the  finding  of  a  commission  In    Oklahoma,    under   its    Constitu- 

by  the  court,  the  latter  shall  confine  tion,  the  Supreme  Court,  in  reviewing 

itself   to    evidence   introduced   before  the  order  of  the  public  service  eom- 

the    commission,    does   not   constitute  mission,  sits  in  a  legislative  and  ad- 

a  denial  of  due  process  of  law,  since  ministrative    capacity.     In   re  Intra- 

the  court  is  not  bound  by  the  findings  state    Express    Bates,    40    Okla.   237, 

of  the  commission,  and  the  party  af-  254,  138  Pae.  382. 
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judgment."  ''*  And  this  statement  of  the  law  may  be  said  to  repre- 
sent the  view  of  the  courts  of  this  country."  For  example,  in  respect 
to  rates,  the  Federal  Supreme  Court  says  it  is  settled  that  the 
orders  of  the  Interstate  Commerce  Commission  (and  it  seems  that  this 
applies  equally  well  to  orders  of  state  commissions)  are  final  "unless 

(1)  beyond  the  power  which  it  could  constitutionally  exercise;  or  (2) 
beyond  its  statutory  power;  or  (3)  based  upon  a  mistake  of  law.  But 
questions  of  fact  may  be  involved  in  the  determination  of  questions 
of  law  so  that  an  order,  regular  on  its  face,  may  be  set  aside  if  it 
appears ;  that  (4)  the  rate  is  so  low  as  to  be  confiscatory  and  in  viola- 
tion of  the  constitutional  prohibition  against  ^ting  property  without 
due  process  of  law;  or  (5)  if  the  Commission  acted  so  arbitrarily  and 
unjustly  as  to  fix  rates  contrary  to  evidence,  or  without  evidence  to 
support  it;  or  (6)  if  the  authority  therein  involved  has  been  exer- 
cised in  such  an  unreasonable  manner  as  to  cause  it  to  be  within  the 
elementary  rule  that  the  substance,  and  not  the  shadow,  determines 
the  validity  of  the  exercise  of  the  power. ' '  ''*  The  scope  of  the  in- 
quiry, it  would  seem,  is  the  same  whether  the  proceeding  is  one  to 
enforce  the  order  or  one  to  prevent  its  enforcement.'" 

Now  it  is  well  to  take  up  these  grounds  of  attack,  involving  the 
scope  of  the  review,  one  by  one,  and  consider  how  far  the  courts  may 
go  in  reviewing  these  regulations.  And  first,  the  unconstitutionality 
of  the  regulation.  Included  in  this  is  whether  the  regulation  deprives 
the  company  of  property  without  due  pi-ocess  of  law,  which  embraces 
the  question  of  the  reasonableness  of  the  regulation,'®  whether  the  reg- 
ulation impairs  the  obligations  of  any  contract,'"  whether  the 
regulation  deprives  the  company  of  the  equal  protection  of  the  laws,'" 
and  whether  the  regulation  violates  any  other  provision  of  the  fed 
eral  or  state  constitutions.    In  this  connection,  it  is  now  well  settled, 

W  state  V.  Great  Northern  E.  Co.,  to    the    corporation   of    a    reasonable 

130  Minn.  57,   61,  Ann.   Cas.   1916  B  profit    on   the   value    of   its   property 

1201,  153  N.  W.  247,  followed  in  State  used.    Chicago,  M.  &  St.  P.  E.  Co.  v. 

f.  Great  Northern  E.  Co.,  135  Minn.  iState  Public  Utilities  Commission,  268 

19,  ISD'  N.  "W.  1089.  111.  49,  57,  108  N.  E.  729. 

73  The   right   of   the    courts    to   re-  74  Interstate   Commerce   Commission 

view   the    regulation    of   rates  by    a  v.  Union  Pac.  E.  Co!,  222  U.  S.  541, 

commission   is   limiting   to    determin-  547,  56  L.  Ed.  308. 

ing  (1)  whether  the  board  acted  be-  75  Missouri,  K.  &  T.  E.  Co.  v.  Inter- 

yond  thff   scope  of  its   authority,   or  'state  Commerce  Commission,  164  Fed. 

(2)  the  order  is  without  foundation  in  645. 

the  evidence,  or  (3)  a  constitutional  76  See  §§  4397-4402,  supra, 
right  has  been  infringed  upon  by  fix-  77  See  §§4394-4396,  supra, 
ing  rates  which  are  confiscatory  or  so  78  See  §§  4403-4415,  supra, 

unreasonable  as  to  prevent  a  return 
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despite  certain  statements  appearing  in  the  decisions  which  on  their 
face  import  a  contrary  rule,''®  that  the  courts  are  not  limited  in  their 
review  to  determine  whether  regulations,  especially  rate  regulations, 
deprive  the  company  of  any  return  upon  their  property  or  compel  it 
to  operate  at  a  loss,  but  are  also  to  determine  whether  suet  regula- 
tions deprive  the  company  of  a  fair  return  for  the  use  of  the  prop- 
erty,*" subject  to  what  has  already  been  stated  as  to  the  value  of  the 
service  to  the  patron  or  consumer."  In  other  words,  in  reviewing' 
rate  regulations,  the  courts  are  not  limited  to  determining  whether 


TS  Spring  Valley  Water  Co.  v.  San 
Frameisco,  165  Fed.  667,  683;  Chicago 
&  N.  W.  Ey.  Co.  V.  Dey,  35  Fed.  866, 
1  L.  E.  A.  744;,  Contra  Costa.  Water 
Co.  V.  Oakland,  159  Cal.  323,  113  Pae. 
■668. 

80  Smyth  v.  Ames,  169  U.  S.  466,  42 
L.  Ed.  819. 

This  is  on  the  theory  that  there  is 
just  as  much  a  taking  of  property 
without  compensation  by  taking  the 
use  of  the  property  of  the  corporation 
for  the  puljlic  benefit  at  less  than  its 
market  value  as  by  taking  the  title 
to  the  property.  Covington  &  L.  Turn- 
pike Eoad  Co.  V.  Sandford,  164  U.  S. 
578,  41  L.  Ed.  560;  Eeagan  v.  Farmers 
Loan  &  Trust  Co.,  154  U.  S.  362,  38 
L.   Ed.   1014. 

It  follows  that,  under  ordinary  cir- 
cumstances, the  legislature  may  not 
establish  a  rate  which  barely  permits 
the  payment  of  fixed  charges  and 
operating  expenses,  any  more  than  it 
may  establish  a  rate  compelling  opera- 
tion at  a  loss  (see  9  Eose's  Notes  on 
United  States  Eeports,  43,  47J  review- 
ing this  question  at  length),  and  a 
rate  which  does  not  permit  a  fair 
Teturn  on  the  value  of  the  property 
violates  the  due  process  of  law  provi- 
sion as  well  as  a  rate  which  permits 
no  profit  over  and  above  operating  ex- 
penses. 

' '  Confiscatory, ' '  is  used  in  the  sense 
of  having  an  inevitable  tendency  to 
produce  confiscation  rather  than  in 
the  sense  of  producing  actual  con- 
fiscation.     As    has    been    said,    "the 


point  of  injustice  is  reached  long  be- 
fore that  of  confiscation,  and  to  make 
the  word  '  confiscatory '  really  appro- 
priate it  must  be  read  not  in  the  sense 
of  producing  actual  confiscation,  but 
of  having  an  inevitable  tendency 
thereto."  Pennsylvania  E.  Co.  v. 
Philadelphia  County,  220  Pa.  100,  15 
L.  E.  A.  (N.  S.)  108,  68  Atl.  676,  ap- 
proved in  Pennsylvania  E.  Co.  v. 
Public  Service  Commission  of  Mary- 
.land,  126  Md.  69,  76,  Ann.  Gas.  1917 
B  1144,  94  Atl.  330. 

"If  the  rates  fixed  yield  less  than 
the  lowest  percentage .  of  profit  which 
is  ordinarily  obtained  in  the  locality 
upon  equally  safe  and  permanent  in- 
vestments in  enterprises  of  a  kindred 
character  the  regulation  is  as  clearly 
confiscatory  as  if  no  return  at  all  is 
provided  upon  a  portion  of  the  prop- 
erty actually  employed."  Contra 
Costa  Water  Co.  v.  Oakland,  159  Cal. 
323,  328,  113  Pac.  668. 

A  rate  that  is  confiscatory  is  al- 
ways unreasonable,  but  a  rate  that 
is  unreasonable  is  not  necessarily  con- 
fiscatory according  to  the  strict  mean- 
ing of  the  word  confiscatory  as  usually 
used.  Southern  Pac.  Co.  v.  Board  of 
Eailroad  Com'rs  of  California,  78  Fed. 
236,  261,  where  the  unsuccessful  con- 
tention was  that  "unreasonable" 
means  "nothing  more  or  less  than 
■confiscation,"  and  hence  "if  such 
rates  produce  any  revenue,  much  or 
little,  they  are  reasonable. 

81  See  §  4522,  supra. 
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they  are  so  confiscatory  as  to  constitute  a  taking  of  the  corpus  of  the, 
property  or  a  total  deprivation  of  reward  for  the  use  thereof,  but 
may  determine  whether  the  regulation  renders  it  impossible  for  the 
company  regulated  to  obtain  from  the  use  of  its  property  a  fair  and 
reasonable  return,  and  if  so  it  may  enjoin  the  enforcement  of  the 
regulation.  -This  is  the  law  independently  of  any  statute  providing 
for  a  review  by  the  courts. ^^  It  should  be  remembered,  however,  that 
a  regulation  other  than  a  rate  regulation  cannot  be  held  invalid, 
where  it  compels  the  company  to  perform  a  duty  which  it  owes  to 
the  public,  merely  because  some  loss  is  occasioned  thereby,**  or  be- 
cause it  will  compel  the  company  to  operate  the  whole  business  at  a 
loss,**  although  of  course  in  the  latter  case  the  public  duty  must  be 
clear  and  unmistakable.  Under  statutory  i  provisions,  however,  au- 
thorizing a  review  as  to  whether  the  rates  complained  of  are  "un- 
reasonable" or  ''unjust"  to  the  complainant,  it  seems  that  the  courts 
are  given  a  greater  power  to  review  than  that  which  exists  independ- 
ently of  statute,  i.  e.,  that  a  rate  may  be  reviewed  and  held  to  be  un- 
reasonable or  unjust  although  it  is  not  confiscatory  in  the  broad  sense 
of  the  term.*5  Thus,  the  words  "reasonable"  and  "just"  as  used  in 
a  statute  relating  to  rates  should  not  be  construed  as  equivalent  to 
nonconfiscatory;*^  and,  as  said  in  a  well  considered  case  in  Texas, 
"we  know  of  no  decision  of  any  court  which  has  defined  'unreason- 
able' or  'unjust'  [as  used  in  a  statute]  to  mean  that  the  act  so  char- 
acterized is  the  taking  of  property  without  proper  compensation  or 
without  due  process  of  law. "  *''  In  other  words,  according  to  the 
Texas  case,  where  a  statute  authorizes  a  review  by  the  courts  of  rates 
fixed  by  a  commission  or  otherwise,  and  puts  the  burden  of  proof 

82  Coal  &  Coke  Ey:  Co.  v.   Conley,  Houston  &  T.  C.  Ey.  Co.,  90  Tex.  340, 
67  "W.  Va.  129,  189,  67  S.  E.  613.  38  S.  W.  750. 

83  Hocking  Valley  E.  Co.  v.  Publie  Even  as  to  orders  other  than  rate 
Utilities  Commission  of  Ohio,  92  Ohio  regulations,  they  jnay  be  unreason- 
St.  9,  L.  E.  A.  1918  A  267,  Ann.  Cas.  able,  within  such  a  statute,  although 
1917  B  1154,  110  N.  E.  521,  and  see  not  confiscatory.  Minneapolis,  St.  P. 
§  4524,  supra.  &  S.  S.  M.  E.  Co.  v.  Eailroad  Commis- 
si See  §  4526,  supra.  sion  of  Wisconsin,  136  Wis.  146,  167, 
8B  Union  Pae.  E.  Co.  v.  Publie  Utili-  17  L.  R.  A.   (JST.  S.)   821,  116  N.  W. 

ties  Commission  State  of  Kansas,  95  905. 

Kan.  604,  620,  148  Pac.  667;  Detroit  86  Detroit  &  M.  E.  Co.  v.  Michigan 

&  M.   E.   Co.   V.    Michigan    Eailroad  Eailroad   Commission,  171  Mich.  333, 

Commission,  171  Mich.  335,  137  N.  W.  '346,  137  N.  W.  329. 

329;  Gulf,  C.  &  S.  F.  E.  Co.  v.  Eail-  87  Eailroad  Commission  of  Texas  v. 

road  Commission  of  Texas,  102  Tex.  Horuston  &  T.  C.  Ey.  Co.,  90  Tex.  340, 

338,   116  e.  W.  795,   113   S.  W.   741;  38  S.  W.  750. 

Eailroad     Commission     of    Texas     v. 
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upon  the  complaining  party  to  show  that  the  charges  complained  of 
are  "unreasonable  and  unjust"  to  complainant,  the  court  holds  that 
the  rate  decision  may  "frequently  be  unreasonable  and  unjust,  and 
yet  might  not  amount  to  the  taking  of  property  without  proper  com- 
pensation, or  without  due  process  of  law."  The  force  of  this  argu- 
ment is  readily  seen  where  the  complainant  is  a  patron,  shipper  or 
consumer,  and  he  complains  of  a  particular  rate  as  to  a  particular 
commodity,  or  other  regulation,  as  applicable  to  him,  so  as  to 
authorize  a  review  where  there  is  no  constitutional  question  involved, 
but  it  is  merely  claimed  that  the  rate  or  other  regulation  is  unreason- 
able and  unjust  towards  him.  But  where  the  complaining  party  is 
the  corporation,  or  where  complainant  is  an  individual  and  he  attacks 
the  rate  as  an  unlawful  taking  of  his  property,  it  is  not  evident  how 
such  a  statute  extends -the  scope  of  review  by  the  courts  since,  as 
stated  above,  the  taking  of  property  without  just  compensation,  as 
forbidden  by  the  Federal  Constitution,  includes  not  only  rates  which 
leave  no  profit  to  the  corporation  but  also  rates  which  will  not  permit 
the  company  to  earn  a  fair  return  upon  its  capital  after  deducting 
operating  expenses.  In  Oklahoma,  however,  and  in  a  few  other  states, 
the  court,  under  the  Constitution,  sits  in  a  legislative  capadity,  and 
may  review  the  reasonableness  and  justice  of  the  order,  without  re- 
gard to  whether  it  is  so  unreasonable  as  to  violate  the  due  process  of 
law  provision ;  **  and  it  seems  that  it  may  substitute  its  own  judg- 
ment for  that  of  the  commission. 

Secondly,  the  regulation  may  be  attacked  in  the  courts  on  the 
ground  of  want  of  authority  on  the  part  of  the  regulating 
body.  In  the  case  of  regulation  by  the  legislature,  it  is  necessary 
to  inquire  whether  the  constitution  of  the  state  has  deprived  the  leg- 
islature of  power  to  act  or  whether  it  has  limited  its  powers.  Further- 
more, the  question  arises  as  to  whether  the  legislature  has  delegated 
its  power  so  as  to  preclude  its  right  to  act,  and  we  find,  notwithstand- 
ing the  general  rule  that  a  legislature  cannot  so  delegate  its  powers 
as  to  preclude  its  right  to  act,**  that  oftentimes,  pursuant  to  con- 
stitutional provisions  or  otherwise,  exclusive  power  has  been  conferred 
in  some  respects  upon  public  service  commissions,  so  as  to  preclude 
action  by  the  legislature  in  regard  thereto.®*  In  the  case  of  regula- 
tion by  a  municipality,  the  power  of  the  municipality  to  make  such 
regulations  may  be  inquired  into,  and,  as  lias,  already  been  stated,'^ 
the  courts  are  very  reluctant  to  find  that  such  authority  has  been  dele- 

88  Atchison,   T.    &   S.   F.   E.   Co.   v.  90  See  §  4479,  supra. 
State,  23  Okla.  510,  522,  101  Pae.  262.  91  See  §  4482,  supra. 

89  See  works  on  Constitutional  Law. 
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gated  so  far  as  rate  regulations  ape  concerned.  In  the  case  of  regula- 
tion by  a  public  service  commission,  the  power  of  the  legislature  to 
delegate  the  power  of  regulation  to  the  commission  may  be  involved,'*' 
or,  conceding  that  power,  the  question  may  arise  whether  the  power 
conferred  upon  the  commission  is  broad  enough  to  cover  the  regula- 
tion in  controversy.^ 

Thirdly,  the  regulation  may  be  attacked,  in  a  proper  case,  upon  the 
ground  that  there  was  no  notice  or  hearing,  or  an  inadequate  hearing, 
where  such  notice  or  hearing  is  necessary ;  ®*  but  this,  for  the  most 
part,  is  really  questioning  the  constitutionality  of  the  regulation  on 
the  due  process  of  law  theory,  and  hence  included  in  the  first  ground 
of  attack  as  already  stated. 

Fourthly,  the  regulation  may  be  attacked,  where  an  order  of  a  com- 
mission, on  the  ground  of  a  mistake  in  the  conclusions  of  law,'*  re- 
gardless of  whether  findings  of  fact  are  reviewable.  And  included 
herein  are  findings  of  fact  unsupported  by  any  evidence,  since  in 
reality  such  a  finding  is  then  a  finding  of  law.** 

Fifthly,  the  order  of  a  commission  may  be  attacked  upon  the 
ground  of  want  of  any  substantial  evidence  to  support  some  or  all  of 
the  findings  of  fact.  "Where  the  statute  gives  a  right  to  a  hearing 
before  a  commission,  a  finding  without  evidence  to  support  it  is  be- 
yond the  power  of  the  commission  and  hence  the  order  may  be  set 
aside  as  contrary  to  law.''''  The  order  of  a  commission,  where  required 
to  be  based  on  a  hearing,  cannot  be  supported  by  a  presumption  that 
its  findings  of  facts  were  based  on  information  possessed  by  the  com- 
mission but  which  was  not  formally  proved  at  the  hearing.'* 

92  See  §  4478,  supra.  as  could  jurors  in  primitive  days.    All 

93  See  §  4558,  supra.  parties  must  be  fully  apprised  of  the 

94  See  §  4552,  supra.  evidence    submitted    or    to    be    con- 

95  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  sidered,  and  must  be  given  opportu- 
Interstate  Commerce  Commission,  188  nity  to  cross-examine  witnesses,  to 
Fed.  229.  inspect  documents   and  to   offer   evi- 

"As  the  facts   reported  afford  no  'denee  in  explanation  or  rebuttal.     In 

foundation  for  the  Commission's  find-  no  other  way  can  a  party  maintain 

ings,  enforcement  of  the  order  based  its  rights  or  make  its  defense.    In  no 

thereon   must   be    enjoined."     Phila-  otheri  way  can  it  test  the  sufficiency 

delphia  &  R.  B.  Co.  v.  United  States,  of  the  facts  tq  support  the  finding;  for 

240  U.  S.  334,  341,  60  L.  Ed.  675.  otherwise,    even    though    it    appeared 

98  See  infra,  this  section.  that  the  order  was  without  evidence, 

97  Interstate  Commerce  Commission  the  manifest  deficiency  could  always 

V.  Louisville  &  N.  R.  Co.,  227  U.  S.  Ibe  explained  on  the  theory  that  the 

88,  57  L.  Ed.  431.  commission  had  before  it  extraneous 

98 "In  such  cases  the  Commissioners  unknown  but  presumptively  sufficient 

cannot  act  upon  their  own  information  information  to  support  the  finding. ' ' 

7897 


§  4562] 


Pbivate  Coepokations 


[Ch.  58 


On  the  other  hand,  it  is  held  that  the  scope  of  the  review  does  not 
extend  to  the  following  matters : 

1.  Weight  of  the  evidence  in  support  of  the  findings  of  the  com- 
mission. However,  the  question  just  how  far  a  court  can  go  in  re- 
viewing the  findings  of  fact  of  a  commission  depends  largely  upon 
the  wording  of  the  particular  statute  which  governs.'®  So  far  as 
the  Interstate  Commerce  Commission  is  concerned,  its  findings 
of  facts  are   ordinarily   not   reviewable   by  the   courts,^    although 


Interstate  Commerce  Commission  v. 
Louisville  &  IST.  B.  Co.,  227  U.  S.  88, 
93,  57  L.  Ed.  431. 

99  Steenersou  v.  Great  Northern  By. 
Co.,  69  Minn.  353,  72  N.  W.  713; 
Lusk  V.  Atkinson,  268  Mo.  109,  186  S. 
"W.  703;  "Western  U.  Tel.  Co.  v.  Bur- 
lington Traction  Co.,  90  Vt.  506,  Ann. 
C^s.  1918  B  841,  99  Atl.  4;  Sabre  v. 
Rutland  B.  Co.,  86  Vt.  347,  Ann.  Cas. 
1915  C  1269,  85  Atl.  693. 

Kndings  of  fact  of  the  commission 
will  not  be  disturbed  unless  clearly 
against  the  evidence.  Norfolk  &  W. 
B.  Co.  V.  Interstate  B.  Co.,  114  Va. 
789,  76  S.  E.  940. 

Ordinarily  the  courts  will  not  inter- 
fere unless  the  action  of  the  commis- 
sion was  (1)  unlawful  or  (2)  unrea- 
sonable. People  V.  MeCall,  219  N.  T. 
84,  87,  Ann.  Cas.  1916  E  1042,  113 
N.  E.  795,  rev'g  171  N.  T.  App.  Div. 
580,  137  N.  Y.  Supp.  707,  where  re- 
view was  by  certiorari;  Settle  v.  Pub- 
lic Utilities  Commission  of  Ohio,  94 
Ohio  St.  417,  114  N.  E.  1036;  Hocking 
Valley  By.  Co.  v.  Public  Utilities  Com- 
mission of  Ohio  (Ohio),  110  N.  E.  952. 

Scope  of  review  of  orders  of  com- 
mission in  New  Hampshire,  see  Graf- 
ton County  Elec.  Light  &  Power  Co. 
V.  State,  77  N.  H.  490,  502,  93  Atl. 
1028.' 

In  no  state  has  there  been  so  much 
discussion  and  conflict  among  the 
judges  themselves  as  to  the  effect  of 
findings  of  a  commission  on  appeal  as 
in  Missouri,  and  even  after  several 
decisions  supposed  to  settle  the  mat- 
ter, there   even  now  appears   to  be 


more  or  less  misunderstanding  among 
the  judges.  See  State  v.  Public  Serv- 
ice Commission,  271  Mo.  155,  196  S. 
W.  369,  in  which  the  justices  of  the 
court,  while  concurring,  filed  separate 
opinions,  to  some  extent  in  conflict, 
as  to  the  meaning  of  the  statute. 
Lusk  V.  Atkinson,  268  Mo.  109,  186 
S.  W.  703. 

The  rates  fixed  by  a  municipality 
are  presumably  correct,  and  if  the  al- 
leged constitutional  invalidity  rests 
on  disputed  questions  of  fact,  the  in- 
validating, facts  must  be  proved  to 
the  satisfaction  of  the  court.  It  has 
ibeen  held  by  th'e  Supreme  Court  of 
the  United  States  that  "in  view  of 
the  character  o--  the  judicial  power  in- 
voked in  such  cases  it  is  not  tolerable 
that  its  exercise  should  rest  securely 
upon  the  findings  of  a  master,  even 
though  they  are  confirmed  by  the  trial 
court.  *  *  *  This  court  "will  not 
fetter  its  discretion  or  judgment  in 
artificial  rules  as  to  the  weight  of  the 
master's  findings,  however  useful  and' 
well  settled  these  rules  may  be  in  ordi- 
nary litigation."  Knoxville  v.  Knox- 
ville  Water  Co.,  212  U.  S.  1,  8,  53  L. 
Ed.  371. 

1  So  far  as  findings  of  fact  by  the 
Interstate  Commerce  Commission  are 
concerned,  it  is  held  that  such  find- 
ings will  not  be  reviewed  by  the 
courts  further  than  to  determine 
whether  there  is  any  substantial  evi- 
dence to  sustain  the  order.  Interstate 
Commerce  Commission  v.  Louisville  & 
N.  B.  Co.,  227  U.  S.  88,  92,  57  L.  Ed. 
431;  Interstate  Commerce  Commission 
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a  finding  without  evidence  to  support  it  or  clearly  contrary 
to  the  evidence  is  contrary  to  law  and  must  be  set  aside.*  As  said 
by  the  Federal  Supreme  Court,  in  regard  to  the  findings  of  the  Inter- 
state Commerce  Commission,  which  are  by  statute  prima  facie  correct, 
"its  conclusion,  of  course,  is  subject  to  review,  but  when  supported 
by  evidence  is  accepted  as  final ;  not  that  its  decision,  involving  as  it 
does  so  many  and  such  vast  public  interests,  can  be  supported  by  a 
mere  scintilla  of  proof — ^but  the  ■courts  will  not  examine  the  facts 
further  than  to  determine  whether  there  was  substantial  evidence  to 
sustain  the  order. "  *  And  undoubtedly  the  general  rule  in  most 
jurisdictions  is  that  conflicting  evidence  will  not  be  reviewed  further 
than  to  see  that  there  is  some  substantial  evidence  supporting  the 
findings  of  fact.*  In  other  words,  the  courts  will  not  review  findings 
of  fact  by  a  commission  by  passing  upon  the  credibility  of  witnesses 
or  conflicts  in  the  testimony.^  Statutes  making  the  findings  of  a  com- 
mission prima  facie  evidence  of  the  facts  therein  stated,  since  creat- 
ing merely  a  rule  of  evidence  and  a  rebuttable  presumption,  do  not 
abridge  the  right  of  trial  by  jury  nor  operate  as  a  denial  of  due 
process  of  law.® 

2.  Discretion  of  the  regulating  body,  i.  e.,  courts  will  not  substitute 
their  judgment  for  that  of  the  commission,'''  except,  perhaps,  where 

V.  Union  Pac.  R.  Co.,  222  U.  S.  541,  154  N.  W.  15;  Brogger  v.  Ohieago,  St. 

547,  56  L.  Ed.  308.  •  P.,  M.  &  O.  R.  €0.,  137  Minn.  338,  164 

2  Philadelphia  &  E.  E.  Co.  v.  United  N.  W.  368,  163  N.  W.  662.- 
Statesj  240  U.  S.  334,  60  L.  Ed.  675  In  so  far  as  rate  regulations  by  a 

(where    facts    reported    afforded    no  commission    suggest    the    enunciation 

foundation    for    findings    of    commis-  of  proper  economic  rules,  the   courts 

sion).  must,    it   is   said,    "defer   largely   to 

S.Interstate    Commerce    Commission  those  who,  by  study,  experience  and 

V.  Union  Pac.  E.  Co.,  222  U.  S.  541,  calling,   are  in  a  better  situation  to 

547,  56  L.  Ed.  308.  determine  what  ia  and  what  is  not  a 

1  Louisville  &  N.  E.  Co.  v.  United  proper     method     of     determination." 

States,  225  Fed.   571,   581;   Louisiana  Puget    Sound    Elec.    Ey.    v.    Railroad 

Si  P.  Ey.   Co.   V.   United  States,  209  Commission  of  Washington,  65  Wash. 

Fed.  244,  250.  75,  98,  Ann.  Cas.  1913  B  763;  117  Pac. 

8  Interstate    Commerce    Commission  739. 
V.  Louisville  &.  N.  E.  Co.,  227  U.  S.  As  said  by  the  Supreme   Court  of 

88,  92,  57  L.  Ed.  431.  the   United   States   in   regard  to   an 

6  Meeker  &  Co.  v.  Lehigh  Valley  E.  order     of     the     Interstate     Commerce 

-Co.,  236  U.  S.  412,  430,  59  L.  Ed.  644,  Commission,     "power    to    make    the 

Ann.  Cas.  1916  B  691.  order,  and  not  the  mere  expediency  or 

''Southern    Pac.    Co.    v.    Campbell,  wisdom    of   having    made    it,    is    the 

230  U.  S.  537,  552,  57  L.   Ed.   1610;  question."  Interstate  Commerce  Com- 

Grand  Eapids  &  F.  E.  Co.  v.  Michigan  mission   v.   Illinois  Cent.  R.   Co.,   215 

Railroad  Commission,  188  Mich.   108,  U.  S.  452,  470,  54  L.  Ed.  280. 
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the  court,  as  in  Oklahoma,  sits  in  a  legislative  capacity,*  or  where, 
as  in  Virginia,  the  Constitution  of  the  state  expressly  authorizes  the 
court  to  substitute  its  own  judgment.'  As  said  in  regard  to  rates 
fixed  by  law,  by  Justice  Hughes,  "it  is  the  duty  of  the  courts  to 
enforce  the  rule  of  law  so  made  unless  the  constitutional  limits  of  the 
rate-making  power  have  been  transgressed,"  and  since  "the  rate- 
making  power  necessarily  implies  a  range  of  legislative  discretion," 
the  courts  cannot,  so  long  as  the  legislative  action  is  within  its  proper 
sphere,  "interpose  and  upon  their  own  investigation  of  traffic  condi- 
tions and  transportation  problems  #  *  *  substitute  their  judg- 
ment with  respect  to  the  reasonableness  of  rates  for  that  of  the  legis- 
lature or  of  the  railroad  commission  exercising  its  delegated  power. 
*  *  *  The  appropriate  questions  for  the  courts  would  be  whether 
the  commission  apted  within  the  authority  duly  conferred  by  the  leg- 
islature, and  also,  so  far  as  the  amount  of  compensation  permitted  by 
the  prescribed  rates  is  concerned,  whether  the  commission  went  be- 
yond the  domain  of  the  state's  legislative  power  and  violated  the 
constitutional  rights  of  property  by  imposing  confiscatory  require- 
ments. "  ^^  So  in  New  York,  in  a  late  case,  the  Court  of  Appeals  held 
that  a  court  "has  no  power  to  substitute  its  own  judgment  of  what 
is  reasonable  in  place  of  the  determination  of  the  public  service  com- 
mission, and  it  can  only  annul  the  order  of  the  commission  for  the 
violation  of  some  rule  of  law";  and  that  a  court  cannot  determine 
that  an  order  of  the  commission  is  unreasonable  in  the  sense  that  it 
is  unwise  or  inexpedient  but  only  that  it  is  unreasonable  because  an 
unlawful,  arbitrary  or  capricious  exercise  of  power.^^  And  when 
this  New  York  case  was  appealed  to  the  Supreme  Court  of  the  United 
States  it  was  reiterated  that  if  the  order  of  a  commission  is  not  in 
violation  of  the  Federal  Constitution,  the  court,  even  if  it  differs  with 

Even  where  there  is  no  dispute  as  Co.,    237   U.   S.    121,   59    L.   Ed.   837; 

to  the  facts,  a  court  cannot  substit)it6  Metzger  v.  New  York  State  Eys.,  16j 

its  judgment  for  that  of  the  commis-  N.  Y.  App.  Div.  187,  154  N.  Y.  Supp. 

sion.     United  States  v.   Louisville   &  789,  rule  providing  for   extra  charge 

N.  E.   Co.,  235  U.  S.  314,  320,  59  L.  of  ten  cents  where  passenger  fails  to 

Ed.  245.  purchase  a  ticket. 

Whether  a  rule  adopted  by  a  pub-  8  See  supra,  this  section, 

lie   service    company   is   itself  unrea-  9  See  §  4484,  supra. 

sonable   or   discriminatory,   as   distin-  10  Louisville  &  N.  R.  Co.  v.  Garrett, 

guished  from  whether  the  manner  of  231  U.  S.  298,  313,  58  L.  Ed.  229. 

the  enforcement  of  the  rule  is  unfair,  11  People  v.  McCall,  219  N.  Y.  84, 

is  a  question  primarily  for  the  com-  Ann.,  Cas.  1913  E  1042,  113  N.  E.  795, 

mission  and  not  for  tihe  courts.    Penn-  rev  'g  171   N.   Y.  App.  Div.  580,  157 

sylvania  R.  Co.  v.  Puritan  Coal  Min.  N.  Y.  Supp.  707. 
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the  commission  as  to  the  expediency  or  wisdom  of  the  order,  cannot 
substitute  their  views  for  those  of  the  commission.^''  So,  in  fixing 
upon  the  rate  of  return,  the  California  court  has  said  that  it  "is  not 
to  act  upon  what  it,  as  an  original  question,  might  think  to  be  fair 
and  reasonable,  but  is,  rather,  to  determine  what  is  the  lowest  per- 
centage that  could  properly  be  thought  by  the  rate-fixing  body  to  be 
fair  and  reasonable.  On  this  question,  there  must  be  n  certain  range 
of  discretion  which  may  be  traversed  by  the  city  council  without  in- 
fringing'upon  constitutional  rights.  If  the  ordinance  gives  a  rate  of 
return  which,  although  low,  is  not  palpably  unreasonable,  the  court 
is  not  to  upset  the  action  of  tl;ie  council  because  it  may  think  a  higher 
rate  more  appropriate. ' '  ^^  The  rule  has  also  been  stated  as  follows : 
"The  power  to  control  and  regulate  public  utility  corporations  is 
vested  in  the  legislative  and  not  in  the  judicial  branch  of  the  govern- 
ment. Courts  can  neither  make  rates  nor  review  and  revise  those 
made  by  competent  a,uthority.  Unless  the  law-making  body  so  far 
transgresses  fundamental  law  as  to  commit  a  legislative  theft,  the 
courts  may  not  interfere.  With  reference  to  permitted  returns  upon 
invested  capital,  the  margin  between  fuU  and  complete  adequacy 
and  confiscation  may  be  quite  wide.  Hence,  in  a  doubtful  case,  a 
court  may  not  substitute  its  judgment  for  that  of  the  legislature. 
Hence,  also,  the  settled  rule  that,  to  warrant  a  decree  declaring  a 
rate  statute  invalid,  the  proof  that  such  statute  necessarily  results 
in  confiscation  must  be  clear,  satisfactory  and  convincing. ' '  ^* 

3.  Closely  allied  to  what  has  just  been  stated  is  the  rule  that  the 
courts  themselves  ■cannot  fix  rates  where  they  decide  that  the  rates 
fixed  by  the  regulating  body  are  unreasonable.^^  Where  a  statute 
gives  an  appellate  court  power  to  review  orders  of  the  commission 
and  to  "set  aside"  such  orders,  where  without  evidence  to  support 
them  or  beyond  the  jurisdiction  of  the  commission,  the  court  must 
either  affirm  or  set  aside  in  toto ;  it  cannot  revise  or  modify  an  order 
of  the  commission.^^ 

On  the  question  of  reasonableness  of  rates,  it  has  been  held  that 
whether  rates  are  so  unreasonable  as  to  be  confiscatory  must  be  an- 
swered by  the  court  from  its  own  independent  investigation,  without 
reference  to  the  methods  of  investigation  pursued  by  the  municipal 

12  People  V.  MoCall,  245  U.  S.  345,  14  Ann  Arbor  E.  -Co.  v.  Fellows,  236 
62  L.  Ed.  337,  aff 'g  219  N.' Y.  84,  Ann.      Fed.  367,  390. 

Caa.  1916  E  1042,  113  N.  E.  795,  219  IS  See  §  4484,  supra. 

N.  Y.  681,  115  N.  E.  1048.  16  Erie   E.   Co.   v.   Board   of  Public 

13  Contra  Costa  "Water  Co.  v.  Oak-  Utility  Com'rs,  90  N.  J.  L.  271,  100 
land,  159  Cal.  323,  329,  113  Pac.  668.  Atl.  346. 
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or  state  board  or  officer.^''  Furthermore,  if  the  rates  fixed  are  not 
less  than  those  authorized  by  the  contract  between  the  municipality 
and  the  company,  relief  will  not  be  granted  because  the  rates  are  so 
inadequate  as  practically  to  result  in  confiscation  of  property.^*  A 
reduced  rate  fixed  by  law  cannot  be  said  to  be  unreasonable  or  con- 
fiscatory when  its  effect  is  to  yield  the  company  as  much  or  more 
revenue  than  was  produced  under  its  former  higher  rate  which  it 
had  voluntarily  adopted  for  years.^* 

§  4563.  —  Separable  provisions.  The  fact  that  certain  provisions 
in  a  statute  or  ordinance  regulating  rates  are  invalid  as  confiscatory, 
does  not  invalidate  the  provisions  relating  to  rates  where  the  invalid 
provisions  are  clearly  separable.^"  This  applies,  for  instance,  to  sep- 
arable provisions  imposing  penalties  for  violating  the  regulation, 
where  the  penalties  imposed  are  so  excessive  as  to  render  the  provi- 
sion in  regard  thereto  invalid.^*  ' 

§  4564.  —  Who  may  attack.  A  regulation  may  be  attacked  either 
by  the  company  affected  thereby  or  by  patrons  or  consumers  who  are 
affected  by  the  regulation.  However,  the  reasonableness  of  the  rates 
of  a  public  utility  company  cannot  be  raised  at  the  instance  of  a 
patron  or  consumer,  by  suing  in  the  courts,  so  long  as  the  rate  does 
not  exceed  the  maximum  fixed  by  ordinance,  statute  or  otherwise, 
where  no  attack  is  made  upon  the  validity  of  such  rate  regulation.^* 
A  trustee  under  a  railroad  mortgage  which  is  being  foreclosed  can- 
not sue  to  enjoin  a  rate  statute  unless  it  clearly  appears  that  the 
mortgaged  property  is  not  sufScient  in  value  to  pay  the  mortgage 
debt.23 

§  4565.  Particular  methods  of  review — In  general.  Independently 
of  statute,  governmental  regulations  of  corporations  may  be  reviewed 
by  "bringing  an  injunction  suit  against  their  enforcement,^*  or  by 
mandamus  or  other  proceedings  brought  to  enforce  them.^    Gener- 

17  Spring  Valley  Waterworks  v.  San  21  Southern   Pae.    Co.   v.   Campbell, 

Francisco,  192  Fed.  137,  145.  230  U.  S.  537,  57  L.  Ed.  1610. 

ISLeadville  Water  Co.  v.  Leadville,  22  St.  Paul  Book  &  Stationery ,  Co. 

22  Colo.  2.97,  45  Pac.  362.  v.  St.  Paul   Gaslight   Co.,   130  Minn. 

19  Central  of  Georgia  E.  Co.  v.  Rail-  71,  L.  E.  A.   1918  A  384,  Ann.  Cas. 

road    Commission    of    Alabama,    209  1916  B  286;  153  N.  W.  262. 

Fed.  75,  81.  23  Winthrop    v.    Fellows,    230   Fed. 

20Willcox  V.  Consolidated  Gas  Co.,  702. 

212  U.  S,  19,  53  L.  Ed.  382,  48  L.  B.  24  See  §4566,  infra, 

A.  (N.  S.)  1134,  15  Ann,  Cas.  1034.  25  See  §4571,  infra, 
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ally,  hawever,  where  the  order  is  that  of  a  public  service  commission, 
the  method  of  review  is  expressly  fixed  by  statute,^^  and  it  is  often 
held  that  the  statutory  method  of  review  is  exclusive,*^''  at  least 
unless  the  order  is  absolutely  void.^^ 

§  4566.  —  Injunction  suits.  It  is  well  settled  that,  except  where 
some  other  exclusive  method  of  review  is  provided  for  by  statute,*^ 
injunction  lies  to  prevent  the  enforcement  of  invalid  regulations. 
Thus,  a  corporation  whose  rates  have  been  fixed  by  law,  where  it 
deems  the  rates  unreasonable,  may  bring  an  injunction  suit  to  pre- 
vent their  enforcement.^"  This  is  too'  well  settled  to  require  any 
extensive  citation  of  authorities.  Whether  the  rates  fixed  are  so  un- 
reasonable as  to  require  a  decree  preventing  their  enforcement  has 
already  been  noticed.*^  However,  a  court  cannot  enjoin  action  by  a 
board  before  rates  have  been  fixed.*^  The  federal  courts  have  juris- 
diction where  rates  fixed  by  law  are  attacked  as  unremunerative  and 


26  See  §  4567,  infra. 

87  Illinois.  Chicago  v.  O'Connell, 
278  111.  591,  608,  116  N.  E.  210. 

lucUana.  Southern  Indiana  B.  Co. 
V.  State  Railroad  Commission  of  In- 
diana, 172  Ind.  113,  87  N.  E.  966. 

Oregon.  Gates  v.  Public  Service 
Commission,  86  Ore.  442,  168  Pac.  939, 
167  Pac.  791. 

Vennont.  Bayers  v.  Montpelier  & 
W.  River  R.  R.,  90  Vt.  201,  Ann.  Cas. 
1918  B  1050,  97  Atl.  660. 

Washington.  State  v.  Great  North- 
ern R.  Co.,  68  Wash.  257,  265,  123 
Pac.  8. 

Whether  the  statutes  of  California 
confine  the  right  to  review  orders  of 
its  public  service  commission  to  the 
Supreme  Court,  see  Pacific  Telephone 
&  Telegraph  Co.  v.  Eshleman,  166  Cal. 
640,  50  L.  R.  A.  (N.  S.)  652,  Ann. 
Cas.  1915  C  822,  137  Pac.  1119. 

28  Southern  Indiana  R.  Co.  v.  Bail- 
road  Commission  of  Indiana,  172  Ind. 
113,  119,  87  N.  E.  966,  followed  in 
Chicago,  I.  &  L.  R.  Co.  v.  Railroad 
Commission  of  Indiana,  173  Ind.  469, 
471,  90  N.  E.  1011,  87  N.  E.  1030. 

"If  the  order'  is  void,  even  though 
there   was  a  failure   to   seek   relief 
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against  it  in  the  regular  way,  the 
party  affected  is  not  deprived  of  the 
right  to  defend,  when  such  order  is 
attempted  to  be  enforced  in  a  court 
of  equity."  Southern  Indiana  R.  Co. 
V.  Railroad  Commission  of  Indiana, 
172  Ind.  113,  119,  87  N.  E.  966. 

29  Chicago  V.  O'Connell,  278  HI. 
591,  116  N.  E.  210,  and  see  §4558, 
supra. 

30  Louisville  &  N.  R.  Co.  v.  Gar- 
rett, 231  U.  S.  298,  311,  58  L.  Ed. 
229. 

The  rate-making  proceedings,  being 
legislative  in  kind  rather  than  ju- 
dicial, are  not  proceedings  in  a  court 
so  as  to  be  res  judicata  and  not  sub- 
ject to  attack  by  an  injunction  suit. 
Prentis  v.  Atlantic  Coast  Line  E.  Co., 
211  U.  S.,210,  226,  53  L.  Ed.  150. 

31  See   §  4558,  supra. 
32McChord   v.   Louisville   &   N".   E. 

Co.,  183  V.  S.  483,  46  L.  Ed.  289; 
iSouthem  Pac.  Co.  v.  Bartine,  170  Fed. 
725.  See  also  Southern  Pac.  Co.  v. 
Board  of  Railroad  Com'rs  of  Califor- 
nia, 78  Fed.  236.  But  see  Chicago  & 
N.  W.  By.  Co.  V.  Dey,  35  Fed.  866,  1 
L.  E.  A.  744, 
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therefore  as  depriving  complainant  of  property  without  due  process 
of  law ;  ^'  and  both  state  and  federal  courts  have  jurisdiction  over 
such  suits.'*  However,  when  practicable,  the  federal  courts  should 
not  interfere  by  injunction  until  the  complaining  corporation  has  ex- 
hausted its  remedies  within  the  state  by  taking  an  appeal  to  a  state 
court  as  expressly  authorized  by  the  state  statutes.'^ 

If  the  commission  is  granted  power  to  order  a  rehearing,  it  would 
seem  that  application  for  a  rehearing  should  be  made  to  the  commis- 
sion before  resorting  to  the  courts  to  enjoin  the  enforcement  of  the 
rates  fixed,'*  although  it  has  been  held  that  a  public  utility  corpora- 
tion may  attack  a  rate  as  confiscatory  after  it  has  been  made,  although 
it  offered  no  evidence  as  to  the  value  of  its  property,  and  of  the  serv- 
ice rendered,  before  the  body  establishing  the  rate.''' 

In  order  to  warrant  an  injunction  there  must  be  a  clear  showing  of 
unreasonableness,  since  the  court  will  not  act  except  in  a  case  reas- 
onably free  from  doubt." 

The  right  to  attack  rates  fixed  by  a  commission  as  confiscatory  is 
not  impaired  by  the  action  of  the  company  in  putting  them  into 
effect.'^  Compliance  with  the  regulation  for  a  time  to  avoid  severe 
penalties  is  no  bar  to  the  suit,*®  and  the  lapse  of  several  years  does 


33  St.  Louis  &  S.  F.  R.  Co.  v.  Had- 
ley,  155  Fed.  220. 

34  Louisville  &  N.  B.  Co.  v.  Garrett, 
231  IT.  S.  298,  311,  58  L.  Ed.  229;  Ex- 
parte  Young,  209  U.  S.  123,  52  L.  Ed. 
714,  13  L.  E.  A.  (N.  S.)  932,  14  Ann. 
Cas.  764;  Central  of  Georgia  Ey.  Co. 
V.  McLendon,  157  Fed.  961;  Southern 
Pac.  Co.  V.  Board  of  Railroad  Com'rs 
■of  California,  78  Fed.  236. 

The  federal  and  state  courts  have 
concurrent  jurisdiction.  State  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  130  Minn. 
144,  L.  E.  A.  1916  B  764,  153  N.  W. 
320. 

36  Prentis  v.  Atlantic  Coast  Line 
R.  Co.,  211  TJ.  S.  210,  53  L.  Ed. 
ISO. 

36  Chicago,  I.  &  L.  R.  Co.  v.  Bail- 
road  Commission  of  Indiana,  175  Ind. 
■630,  638,  95  N.  E.  364. 

37  San  Joaquin  &  K.  Biver  Canal  & 
Irrigation  Co.  v.  Stanislaus  County, 
'233  TJ.  S.  454,  58  L.  Ed.  1041,  rev'g 
191  Fed.  875. 

38  Ex  parte  Young,  209  U.  S.  123, 
62  L.  Ed.  714,  13  L.  B.  A.  (N.  S.)  932, 


14  Ann.  Cas.  764;  San  Diego  Land  & 
Town  Co.  V.  National  City,  174  U.  S. 
739,  43  L.  Ed.  1154;  Louisville  &  N. 
E.  Co.  V.  Railroad  Commissiom  of 
Alabama,  208  Fed.  35,  42.  See  also 
§4560,  supra. 

A  court  of  equity  should  hesitate  to 
interfere  by  injunetion  to  suspend  a 
rate  before  it  goes  into  operation  and 
a  fair  trial  has  been  had.  Willcox  v. 
Consolidated  Gas  Co.,  212  U.  S.  19, 
53  L.  Ed.  382,  48  L.  R.  A.  (N.  S.) 
1134,  15  Ann.  Cas.  1034. 

»9  Allen  V.  St.  Louis,  I.  M.  &  S.  E. 
Co.,  230  TJ.  S.  553,  555,  57  L.  Ed. 
1625. 

The  fact  that  a  public  service  com- 
pany has  paid  the  rates-  fixed  by  the 
municipality  for  several  years,  prior 
to  bringing  suit,  does  not  estop  it  in 
suing  to  enjoin  the  enforcement  of 
the  rates  on  the  ground  that  they 
are  confiscatory.  Spring  Valley  Wa- 
ter Co.  v.  San  Francisco,  166  Fed.  667, 
706. 

40  Love  v.  Atchison,  T.  &  S.  F.  E 
Co.,  185  Fed.  321. 
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not  preclude  relief  where  the  unreasonableness  is  caused  by  subse- 
quent change  of  conditions  such  as  the  increase  of  operating  expenses 
or  the  like.*^  On  the  other  hand,  the  company  need  not  wait,  before 
suing  to  enjoin  rates  as  confiscatory,  to  see  ijE  the  actual  operation 
under  such  rates  is  in  reality  confiscatory.*^ 

In  a  clear  case,  a  preliminary  injunction  may  be  granted,*^  but  not 
otherwise,**  nor  where  the  rates  have  been  put  into  operation  by  the 
company.** 

The  attorney  general' is  not  a  necessary  defendant  merely  because 
he  is  the  principal  law  officer  of  the  state,**  although  it  is  otherwise 
if  he  is  charged  by  statute  with  the  duty  of  enforcing  the  rates.*''  If 
the  rates  were  fixed  by  a  public  service  commission,  then  of  course 
the  members  of  the  commission  are  proper  parties.** 

§  4567.  —  Statutory  action.  In  many  of  the  states,  it  is  expressly 
provided  by  statute  that  an  action  may  be  brought  against  the  com- 
mission to  set  aside  orders  -of  the  public  service  commission.  These 
statutes  generally  go  more  or  less  into  detail  as  to  the  time  within 
which  the  action  must  be  brought,  the  evidence  which  may  be  intro- 
duced, the  burden  of  proof,  the  right  to  appeal  from  the  decision  of 
the  court,  etc.*®    These  statutory  provisions  for  a  review  by  a  court 

41  In  re  Arkansas  Eate  Cases,  187  46  Central  of  Georgia  By.  Co.  v. 
Fed.  290.  MoLendon,  157  Fed.  961. 

42  Kankakee  v.  American  Water  47  Southern  Ky.  Co.  v.  McNeill,  155 
Supply  Co.,  198  Fed.  757.  Fed.  756. 

4S  Eailrbad     Commission     of     Ala-  48  Southern  By.  Co.  v.  McNeill,  155 

bama  v.  Central  of  Georgia  By.  Co.,  Fed.  756. 

170  Fed.    225,    237;    Palatka   Water-  49  Detroit  &  M.  B.  Co.  v.  Michigan 

works  V.  Palatka,  127  Fed.  161.  Bailroad*  Commission,  178   Mich.   250, 

44  Darnell  v.  Edwards,  209  Fed.  99;  144  N.  W.  689;  GuH,  C.  &  S.  F.  E. 
Central  of  Georgia  By.  Co.  v.  Mo-  Co.  v.  Eailroad  Commission  of  Texas, 
Lendon,  157  Fed.  961;  Ahern  v.  New-  102  Tex.  338,  116  S.  W.  795,  113  S. 
ton  &  B.  St.  By.  Co.,  105  Fed.  702.  W.  741;  Eailroad  Commission  of  Texas 
But  see  Spring  Valley  Water  Co.  v.  v.  Houston  &  T.  C.  By.  Co.,  90  Tex. 
6an  Francisco,  165  Fed.  667,  683.  340,  38  S.  W.  750. 

"The   rule  is  imperative   that  the  In  Wisconsin  the  court  said:  "The 

operation  of  state  statutes  governing  statute  provides  for  a  review  of  the 

passenger  rates  should  not  be  enjoined  orders  of  the  Eailroad  Commission  by 

unless  the   confiscatory    character   of  action,    against    such    commission    in- 

the  rate  is '  clear.     This  rule  is  espe-  stead  of  by  appeal  or  writ.     This  is 

cially  applicable  to  injunctions  before  somewhat    analogous    to,  the    ancient 

final  hearing."     Winthrop  v.  Fellows,  writ  of  error,  the  issue  of  which  was 

230  Fed.  702,  709.  considered  for  many  purposes  to   be 

45  Perkins  v.  Northern  Pac.  By.  Co.,  the  institution  of  a  new  action  to  re- 
155  Fed.  445.  view  the  proceedings  of  the  subordi- 
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of  the  orders  of  such  commissions  have  been  held  constitutional.'"'' 

In  some  states,  it  is  provided  either  by  the  statute  creating  the 
public  service  commission  or  by  other  statutes,  that  if  the  company 
or  other  interested  party  is  dissatisfied  with  any  rate  or  other  regula- 
tion adopted  by  the  commission,  such  company  or  person  may  file  a 
petition  against  the  commission,  setting  forth  the  particular  cause  or 
causes  of  objection  to  such  rate  or  regulation,  and  under  some  statutes 
in  such  case  the  burden  of  proof  shall  rest  upon  the  complainant  to 
show  that  the  rate  or  other  regulation  is  "unreasonable  and  unjust" 
to  it  or  them.  The  latter  clause  is  construed  as  giving  the  court  a 
broader  power  of  review  than  merely  to  determine  whether  the  regu- 
lation is  so  unreasonable  and  unjust  as  to  violate  the  provisions  of  the 
Federal  Constitution  as  to  due  process  of  law  or  otherwise.^^ 

This  statutory  action  is  exclusive,  it  is  held  in  most  states,  so  as 
to  preclude  a  resort  to  other  remedies  except  where  the  order  ia 
void.^^ 

§  4568.  —  Appeials.  Whether  there  is  a  right  of  appeal  from  or- 
ders of  the  commission  depends  upon  the  terms  of  the  governing  stat- 
utes. If  the  right  to  appeal  is  not  conferred  by  statute,  an  appeal 
cannot  be  taken.^*  Often,  however,  an  appeal  from  orders  of  the 
nate  tribunal.    But  the  questions  pre-      concerned,  it  is   often  provided  that 


sented  by  this  action  and  the  scope  of 
re^view  therein  are  matters  wholly 
regulated  by  statute."  Chicago  &  N. 
W.  E.  Co.  V.  Eailroad  Commission,  156 
"Wis.  47,  52,  145  N.  "W.  216,  974. 

The  words  "clear  and  satisfac- 
tory," as  used  in  providing  that  the 
burden  is  on  plaintiflE  to  show  by 
clear  and  satisfactory  evidence  that 
the  order  is  unlawful  or  unreasonable, 
require  a  degree  of  proof  greater  than 
a  preponderance  of  evidence.  Min- 
neapolis, St.  P.  &  S.  S.  M.  E.  Co.  V. 
Eailroad  Commission  of  Wisconsin, 
136  Wis.  146,  17  L.  B.  A.  (N.  S.)  821, 
116  N.  W.  905. 

However,  provisional  orders  of  the 
commission  not  final  in  character  but 
reserving  for  future  adjudication  mat- 
ters in,  litigation,  furnish  no  basis  for 
the  statutory  action.  Bluefield  v. 
Bluefield  Water  Works  &  Improve- 
ment Co.,  —  W.  Ya.  — ,  94  e.  E.  121. 

So   far  as  this   statutory   action  ii 


it  shall  have  precedence  over  other 
civil  cases  pending  in  the  court;  that 
the  action  shall  be, commenced  within 
a  certain  time  after  the  rendition  of 
the  order,  generally  sixty  days;  that 
if  evidence  ia  offered  different  from 
that  offered  on  the  hearing  before  the 
commission,  a  copy  of  the  evidence 
shall  be  transmitted  to  the  commis- 
sion and ,  further  proceedings  stayed 
for  a  certain  time,  to  enable  the  com- 
mission to  consider  and  act  in  regard 
thereto  by  amending  or  rescinding  its 
order  if  it  sees  fit;  and  that  an  ap- 
peal may  be  taken  from  the  decision 
of  the  court  within  a  certain  time. 

BO  Minneapolis,  St.  P.  &  S.  S.  M. 
E.  Co.  v.  Eailroad  Commission  of  Wis- 
consin, 136  Wis.  146,  17  L.  E.  A.  (N. 
iS.)  821,  116  N.  W.  905. 

Bl  Eailroad  Commission  of  Texas  v. 
Houston  &  T.  0.  Ey.  Co.,  90  Tex.  340, 
353,  38  S.  W.  750,  and  see  §  4562,  supra. 

82  See  §4562,  supra. 

B3  Grand  Eapids  &  I.  E.  Co.  v.  Bail- 
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commission  is  provided  for  by  statute."*  If  the  right  to  appeal  is 
conferred  by  statute,  it  is  necessary  to  see  that  the  order  appealed 
from  is  within  the  terms  of  the  statute,**  since  the  statutes  sometimes 
authorize  an  appeal  from  some  orders  and  not  from  other  orders."* 
Furthermore,  the  provisions  of  the  statute  authorizing  the  appeal 
must  all  be  complied  with,"  including  those  relating  to  the  time  to  ap- 
peal,"* the  conditions  precedent,"*  the  mode  of  taking  the  appeal;** 
who  may  appeal,®^  etc. 

In  this  connection,  it  is  to  be  noticed  that  many  of  the  so-called 
appeals  authorized  by  statute  are  merely  appeals  to  a  trial  court 
rather  than  an  appellate  court  and  are  in  effect  more  in  the  nature 
of  a  special  statutory  action  to  review  the  order  than  an  appeal  in 
the  strict  sense  of  the  term.  As  SEiid  in  a  late  Illinois  case,  referring 
to  the  appeal  from  orders  of  the  commission  to  the  circuit  court, 
as  authorized  by  statute,  "the  court  does  not  exercise  appellate  juris- 
diction in  such  a  case,  and  there  is  no  such  thing  as  an  appeal,  in  a 
legal  sense,  from  an  order  of  an  administrative  body  like  the  com- 
mission. The  appeal  provided  for  is  a  method  of  procedure  for  bi-ing- 
ing  before  the  court  questions  of  property  rights  of  which  it  has  juris- 


road  Commission  of  Indiana,  167  Ind. 
214,  78  N.  E.  981;  Grand  Eapids  & 
I.  E.  Co.  V.  Railroad  Commission  of 
Indiana,  38  Ind.  App.  657,  78  N.  E. 
358;  Minneapolis  &  St.  L.  Ey.  Co.  v. 
Eailroad  &  Warehouse  Commission, 
44  Minn.  336,  46  N.  W.  559. 

Bl  State  V.  Great  Northern  R.  Co., 
130  Minn.  57,  Ann.  Cas.  1917  B  1201, 
153  N.  W.  247;  Hooper  Tel.  Co.  v. 
.  Nebraska  Tel.  Co.,  96  Neb.  245,  147 
N.  W.  674;  Hill  v.  Union  Pae.  E.  Co., 
96  Neb.  205,  147  N.  W.  681;  State  v. 
Public  Service  Commission  of  Wash- 
ington, 76  Wash.   625,  137  Pac.  132. 

Validity  of  statutes  authorizing  ap- 
peals, see  Bacon  v.  Rutland  E.  Co., 
232  U.  S.  134,  58  L.  Ed.  538;  Chicago, 
I.  &  L.  E.  Co.  V.  Eailroad  Commission 
of  Indiana,  38  Ind.  App.  439,  79  N.  E. 
520,  78  N.  E.  338;  Illinois  Cent.  R. 
Co.  V.  Dodd,  105  Miss.  23,  49  L.  R.  A. 
(N.  S.)  565  with  note,  61  So.  743; 
State  V.  Wilmimgton  &  W.  R.  Co.,  122 
N.  C.  877,  29  S.  E.  334. 


85  Northwest  Light  &  Water  Co.  v. 
Alexander,  29  Idaho  557,  160  Pac. 
1106;  Howell  v.  Public  Service  Com- 
mission, 78  W.  Va.  664,  90  S.  E.  105. 

66  See  Grand  Rapids  &  I.  R.  Co.  v. 
Eailroad  Commission  of  Indiana,  38 
Ind.  App.  657,  78  N.  E.  358;  Minneap- 
olis &  St.  L.  Ey.  Co.  V.  Eailroad  & 
Warehouse  Commission,  44  Minn.  336, 
46  N.  W.  559;  Midland  Valley  R.  Co. 
v.  State,  40  Okla.  660,  140  Pac.  406; 
Atchison,  T.  &  S.  F.  E.  Co.  v.  State, 
40  Okla.  411,  138  Pac:  1026. 

67X31emmons  v.  Eailroad  Commis- 
sion of  California,  173  Cal.  254,  159 
Pac.  713. 

68  Atchison,  T.  &  S.  T.  E.  Co.  v. 
Love,  23  Okla.  192,  99  Pac.  1081. 

59  See  §4559. 

60  Atchison,  T.  &  S.  F.  E.  Co.  v. 
Love,  23  Okla.  192,  99  Pac.  1081. 

61  North  Carolina  Corporation  Com- 
mission V.  Winston-Salem  Southbound 
R.  Co.,  170  N.  C.  560,  87  S.  E.  785. 
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diction.  "®2  Moreover,  decisions  holding  ttat  thera  is  no  right  of 
appeal  except  when  conferred  by  statute  must  not  be  construed  as 
meaning  that  there  is  no  right  to  resort  to  the  courts  to  attack  an 
order  of  a  commission  unless  that  right  is  conferred  by  statute.  Even 
if  there  is  no  right  to  appeal,  such  order  may  be  reviewed  in  man- 
damus and  other  appropriate  proceedings  to  test  the  legality  of  the 
rules  and  regulations  when  it  is  sought  to  enforce  or  to  enjoin  such 
rules  and  regulations,  and  the  statutes  generally  expressly  provide 
for  enforcement  pf  the  order  at  the  suit  of  the  commission  by  a  pro- 
ceeding in  court.^' 

The  legislature  may  also  provide  for  an  appeal  from  the  determi- 
nation of  the  trial  court,**  as  is  usually  done. 

In  Nebraska,  a  direct  appeal  to  the  Supreme  Court  from  the  orders 
of  the  commission  is  provided  for,**  and  in  California  the  writ  of 
review  (the  statutory  name  for  certiorari)  from  the  Supreme  CouH 
is  provided  for.**  So  in  some  other,  states  a  direct  review  by  the 
supreme  court,  without  first  resorting  to  any  other  court,  is  provided 
for. 

The  power  of  the  court  on  appeal  depends  largely  upon  the  phrase- 
ology of  the  statutes  authorizing  the  appeal.*''^  In  case  of  rate  regula- 
tion, generally,  it  may  review  the  rate  regulation  to  determine  if  it 
was  within  the  jurisdiction  of  the  commission  or  other  body  mak- 
ing it,  if  there  is  any  evidence  to  support  the  findings,  and  whether 
the  rate  itself  is  a  reasonable  one.  As  to  the  latter,  the  power  is  said 
to  be  analogous  to  that  of  an  appellate  court  to  determine  whether 
the  verdict  of  a  jury  is  excessive.** 

On  appeal  from  a  review  of  a  rate  regulation  by  a  state  courl;,  it 
has  been  said  by  the  Supreme  Court  of  the  United  States  that  "it 
would  require  a  very  clear  case  to  warrant  the  reversal  of  the  decree 
of  a  state  court  which  though  final  in  form  merely  postpones  a  deei- 

62  Railroad  &  Warehouse  Commis-  30  N".  D.  221,  228,  Ann.  Oas.  1917 
sion  V.  Litchfield  &  M.  B.  Co.,  267  111.      B  1205,  152  N.  W.  513. 

337,  341,  lOS  N.  E.  347.  65Byington  v.  Chicago,  E.  I.  &  P- 

63  See  §  4387,  supra.  E.   Co.,   96   Neb.   584,   148   Pae.  520; 
64 "The  legislature  having  the  an-      Hooper  Tel.  Co.  v.  Nebraska  Tel.  Co., 

thority  to  vest  the  courts  of  general  96  Neb.  245,  147  N.  W.  674;  Hill  <f. 

trial   jurisdiction   with   the   appellate  Union  Pac.  B.  Co.,  96  Neb.  205,  147 

jurisdiction  of  the  subject-matter,  al-  N.  W.  681. 

though    administrative   or   legislative  66  See  §  4569,  infra. 

in    kind,    could    prescribe    a    further  67  See  §  4558,  supra. 

appellate    jurisdiction    therefor    and  68  Steenerson  v.  Great  Northern  Ey. 

vest    this    court   therewith."     In   re  Co.,  69  Minn.  353,  72  N.  W.  713. 

Minneapolis,  St.  P.  &  S.  S.  M.  E.  Co., 
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sion  upon  the  merits    [as  to  rates  fixed  being  unreasonable]    for 
further  experience. ' '  ^® 

Technical  objections  to  the  jurisdiction  of  the  commission  cannot 
be  first  urged  on  appeal.'" 

§4669.  — Certiorari.  Certiorari  is  often  held  to  be  a  proper 
method  of  reviewing  the  regulations,''^  and  statutes  in  several  of  the 
states  expressly  provide  for  a  review  by  that  writ,  or  by  the  writ  of 
review  which  is  the  statutory  substitute  for  certiorari  in  many  of  the 
western  states.''^  In  New  York,  .the  writ  will  not  be  issued  unless 
suflfieient  reasons  therefor  are  shown ;  and  it  seems  that  it  is  necessary 
to  show  facts  tending  to  prove  either  that  (1)  the  order  is  contrary  , 
to  some  provision  of  the' federal^ or  state  constitution  or  laws,  or  (2)  • 
is  beyond  the  power  granted  to  the  commission,  or  (3)  is  based  on 
some  mistake  of  law,  or  (4)  there  is  no  evidence  to  support  it,  or  (5) 
it  is  so  arbitrary  as  to  be  beyond  the  exercise  of  a  reasonable  discre- 
tion and  judgment.'''  In  California  the  statute  authorizing  a  writ 
of  review  by  the  Supreme  Court  to  review  whether  the  commission  has 
regularly  pursued  its  authority  and  whether  any  constitutional  right 
has  been  violated  has  been  held  by  a  divided  court  not  invalid  as  en- 
larging the  scope  of  the  old  writ  of  certiorari,  nor  because  it  confers 
exclusive  jurisdiction  upon  the  Supreme  Court  and  curtails  the 
jurisdiction  vested  in  the  superior  courts ;  but  in  that  state  the  Con- 
stitution itseM  provides  that  the  legislation  creating  the  public  service 

69  Cedar  Bapids  Gaslight  Co.  v.  Ce-  an  order  of  a  public  service  com- 
dar  Bapids,  223  U.  S.  655,  669,  56  L.  mission  requiring  certain  interstate 
Ed.  594.  trains  to  stop  at  a  specified  station. 

70  In  re  Public  Service  Commission,  Delaware,  L.  &  W.  E.  Co.  v.  Stevens, 
First  &  Second  Dists.,  177  N.  Y.  App.  172  Fed.  595,  605. 

Div.  444,  i64  N.  Y.  Supp.  310.  78  Gulf  &  S.  I.  E.  Co.  v.  Adams,  85 

71  State  V.  Eailroad  Commission  of  Miss.  772,  38  So.  348;  Macon  v.  At- 
Arkansas,  109  Ark.  100,  158  S.  W.  kinson,  266  Mo.  484,  181  S.  W.  396. 
1076;  People  v.  Board  of  Railroad  Scope  of  review  on  certiorari,  under 
Com'rs,  160  N.  Y.  202,  54  N.  B.  697;  California  statute,  see  Pacific  Tele- 
People  V.  Board  of  Eailroad  Com'rs,  phone  &  Telegraph  Co.  v.  Eshleman, 
158  N.  Y.  421,  53  N.  E.  163;  People  166  Cal.  640,  50  L.  E.  A.  (N.  S.)  652, 
V.  Public  Service  Commission  for  Ann.  Cas.  1915  C  S22,  137  Pac.  1119. 
Krst  Dist.,  157  N.  Y.  App.  Div.  698,  Scope  of  review  on  certiorari,  in 
142  N.  Y.  Supp.  S42;  People  v.  Wil-  New  Jersey,  see  Potter  v.  Board  of 
cox,  129  N.  Y.  App.  Div.  267,  113  N.  Public  Utility  Com'rs,  89  N.  J.  L. 
Y.  Supp.  861.  157,  98  Atl.  30. 

In  a  federal  decision,  however,  it  is  73  People  v.  Public  Service  Oommis- 

held  that  under  the  statutes  of  New      sion  of  First  Dist.,  101  N.  Y.  Misc.  10, 
York  certiorari  does  not  lie  to  review      166  N.  Y.  Supp.  825, 
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commission  shall  be  supreme  and  not  subject  to  any  constitutional 
provisions.''* 

If  the  evidence  or  facts  upon  which  the  commission  proceeded  are 
not  before  the  court,  the  review,  on  certiorari,  is  generally  limited  to 
whether  the  commission  had  jurisdiction  and  the  regularity  of  the 
proceeding.''^  On  certiorari,  the  same  as  any  other  kind  of  review, 
the  court  cannot  consider  the  wisdom  or  expediency  of  the  order  or 
substitute  its  own  judgment  for  that  of  the  commission.'^® 

§4570.  — Writ  of  prohibition.  A  writ  of  prohibition  is  some- 
times petitioned  for  to  restrain  the  commission  from  alleged  usurpa- 
tion of  powers.  However,  a  commission  cannot  be  controlled  in  the 
exercise  of  its  legal  discretion  by  a  writ  of  prohibition.''''' 

§4571.  — Remedies  to  enforce  orders.  Generally  the  state,  act- 
ing through  its  public  service  commission  or  otherwise,  may  sue  to 
enforce  regulations  of  corporations.  Thus,  the  state  may  sue  to  en- 
join a  corporation  from  charging  rates  in  excess  of  those  fixed  by 
law,''*  and  is  not  barred  by  laches ;  ''*  and  relief  cannot  be  refused 
because  speeifi.c  injury  to  the  public  is  not  shown.** 

The  ordinary  remedy  in  behalf  of  the  public,  however,  is  manda- 
mus which  lies  in  a  proper  case  to  compel  the  corporation  to  obey  the 
regulations  of  the  commission  or  other  body.'^  Generally,  by  the 
express  terms  of  the  statute,  public  service  commissions  may  enforce 

V4  Pacific    Telephone    &    Telegraph,  N".  H.  327,  340,  74  Atl.  542. 

Co.  V.  Eshleman,  166  Cal.  640,  50  L.  79  State  v.  Boston  &  M.  E.  E.,  75 

E.  A.   (N.  S.)   652,  Ann.  Cas.  1915  0  N.  H.  327,  341,  74  Atl.'642. 

622,  137  Pao.  1119.  SOAittomey    General   v.   Chicago   & 

7B  In    re   Birmingham,   —   Ala.   — ,  N.  W.  Ey.  Co.,  35  Wis.  425,  holding  it 

74  So.  51.  sufficient  that  court  is  satisfied  that 

76  People  V.  MeOall,  219  N".  Y.  84,  the  disobedience  may  be  productive  of 
Ann.    Cas.    1916   E'   1042,    113    N.    E.      public  injury. 

795,  rev  'g  on  this  grOTind  171  N.  Y.  81  Detroit  &  M.  R.  Co.  v.  Michigan 

App.  Div.  -580,  157  N.  Y.  Supp.  707.  Eailroad  Commission,  240  U.  S.  564, 

77  State  V.  Stutsman,  24  N.  D;  68,  60  L.  Ed.  802,  afE'g  178  Mieh.  230, 
Ann.  Cas.  1914  D  776,  139  N.  W.  83.  144  N.  W.  696;  Public  Service  Com- 

78  State  v.  Wells-Pargo  &  Co.,  85  mission  for  First  Dist.  v.  EiehmonJ 
Neb.  42,  122  N.  "W.  697;  State  v.  Light  &  Eailroad  Co.,  163«N.  Y.  Supp. 
Pacific  Exp.   Co.,  80  Neb.  823,  18  L.  64. 

E.  A.   (N.  S.)   664  Tvith  note,  115  N.  If  a  maximum  rate  is  fixed,  the  cor- 

W.  619;  State  v.  Boston  &  M.  E.  E.,  poration    cannot    evade   it   either   di- 

75  N.  H.  327,  341,  74  Atl.  542.  rectly  or  indirectly.    Tipton  v.  Tipton 
Information- in  nature  of  quo  war-  Light  &  Heating  Co.,  176  Iowa  224, 

ranto  is  not  an  adequate  remedy  at.      157  N.  "W.  844. 
law,    State  v.  Boston  &  M.  E.  B.,  75 
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legal  duties  of  public  service  corporations,  and  prevent  violations  of 
law  by  them,  by  mandamus. 

If  rates  are  fixed  by  a  public  service  commission,  the  individual 
commissioners  should  compel  obedience '  by  instituting  proper  court 
proceedings;  and  if  they  are  sued  to  enjoin  them  from  enforcing  a 
rate  regulation,  they  should  defend  the  suit  by  all  lawful  means.*^ 

Without  regard  to  whether  the  suit  is  for  an  injunction,'^  or  is  a 
mandamus  suit,'*  the  corporation  may  show  that  the  rates  as  fixed 
are  unreasonable. 

§4572.  Proceedings  maintainable  by  individual  consumer  or 
patron.  If  the  regulation  is  deemed  unfair  to  the  individual  con- 
sumer or  patron,  he  may  generally  resort  to  the  courts  for  relief,  and 
this  right  is  generally  recognized  by  the  statutes  providing  for  a 
ireview.  Generally,  one  who  pays  rates  in  excess  of  those  fixed  by 
law,  may  sue  to  recover  them  back.  And  in  some  states,  public  service 
commissions  are  authorized,  on  complaint  of  the  party  aggrieved,  to 
order  an  award  of  excessive  charges  by  way  of  reparation,  at  least 
in  ease  of  excessive  freight  charges.**  Generally,  where  a  patron  or 
consumer  claims  discrimination  against  him  in  rates  fixed  by  a  com- 
pany, he  must  first  apply  to  the  public  service  commission  rather  than 
to  the  courts.'® 

§4573.  Judgment  as  res  judicata..  The  judgment  of  a  state 
court  in  a  suit  to  enjoin  the  enforcement  of  a  regulation  of  a  corpora- 
tion by  the  state,  is  res  judicata  in  a  subsequent  suit  brought  for  the 
same  purpose  in  a  federal  court,'''  except  perhaps  where  the  state 
court  was  acting  in  a  legislative  capacity,  with  power  to  substitute 
such  order  as  in  its  opinion  the  commission  should  have  made,  rather 
than  in  a  judicial  capacity." 

82  Weil  V.  Black,  79  W.  Va.  685,  86  86  State  v.  Metaline  Falla  Light  & 
S.  E.  666.                                                        Water,  Oo.,   80   Wash.    652,    141   Paic. 

83  See  State  v.  Adams  Exp.  Co.,  85      1142. 

Neb.  25,  42  L.  R.  A.  (N.  S.)  396,  123  87  Detroit  &  M.  E.  Co.  v.  Michigan 

N.  W.  691.  Railroad   Comimssion,   235   U.   S.   402, 

84  State  V.  Minneapolis  &  St.  L.  R.      59  L.  Ed.  288. 

Co.,  80   Minn.   191,   819  Am.  St.   Rep.  88  See    Prentis    v.     Atlantic     Coast 

514,  83  N.  W.  60,  holding  this  is  true  Line  R.  Co.,  211  U.  S.  210,  53  L.  Ed. 

although  order  is  not  appealed  from.  150,    as    explained    and    distinguished 

85  See  Turner  Creamery  Co.  v.  Chi'  in  Detroit  &  M.  R.  Co.  v.  Michigan 
«ago,  M.  &  St.  P.  R.  Co.,  36  S.  D.  310,  Railroad  Commission,  235  U.  S.  402, 
154  N.  W.  819.  59  L.  Ed.  288. 
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I.    GENERAL   CONSIDERATIONS 

§  4574.  Definition  of  tax ;  power  to  tax  in  general.  Taxation  may 
be  defined  as  the  imposition  and  collection  of  taxes.^ 

Telxcs  have  been  defined  as  "the  enforced  proportional  contributions 
from  persons  and  property,  levied  by  the  state  by  virtue  of  its  sover- 
eignty for  the  support  of  government  and  for  all  public  needs."* 


1 ' '  The  term  '  taxation '  is  ordi- 
narily used  to  express  the  exercise  of 
the  sovereign  power  to  raise  a  revenue 
for  the  general  and  ordinary  expenses 
of  the  government,  whether  it  be  the 
state,  county,  town,  or  city  govern- 
ment." Emery  v.  San  Francisco  Gas 
Co.,.  28   Cal.  345. 

2Cooley  on  Taxation  (3rd  Ed.), 
p.  1. 

Definitions  either  formulated,  adopt- 
ed or  recognized  by  various  of  the 
courts  read  as  follows: 

■United  States.  "A  tax  is  an  en- 
forced contribution  for  the  payment 
of  public  expenses."  Houck  v.  Little 
Eiver  Drainage  Dist.,  239  IT.  S.  254, 
60  L.  Ed.  266.  "A  'tax'  is  defined 
as  a  pecuniary'  burden  imposed  for 
the  support  of  the  government.  United 
States  V.  Eailroad~  17  Wall.i  322,  326, 
21  L.  Ed.  597.  It  is  the  enforced 
proportionate  contribution  of  persons 
and  property  levied  for  the  support  of 
government  and  for  all  public 
things."  In  re  Earrell,  211  Fed.  212, 
213. 

Alabama.     "A  tax  is  an  authorita- 


tive exaction  for  the  support  of  the 
government. ' '  Montgomery  County 
V.  Montgomery,  190  Ala.  366,  67  So. 
311. 

Arkansas.  "A  tax  is  an  impost 
levied  by  authority  of  government 
upon  its  citizens  or  subjects  for  the 
support  of  the  state."  Van  De  Griff 
V.  Haynie,  28  Ark.  270. 

California.  "Cooley's  definition  of 
taxes  as  '  enforced  contributions  levied 
for  public  needs'  states  concisely  both 
the  nature  and  limitation  of  taxes. 
Taxes  are  the  property  of  the  citizens 
demanded  and  taken  by  the  govern- 
ment to  enable  it  to  discharge  its 
functions."  Madary  v.  Eresno,  20 
CaL  App.  91,  128  Pac.  340. 

Colorado.  "Taxes  are  pecuniary 
charges  imposed  by  the  legislative 
power  of  the  state  on  property  to 
raise  money  for  public  purposes,  and 
are  not  confined  exclusively  to  the 
support  of  the  government.  The  term 
'tax'  includes  money  raised  for  pub- 
lic purposes  in  general,  whether  gov- 
ernment or  not."  McCord  Mercan- 
tile   Co.   v.   Melntyre,   25   Colo.  App, 
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The   substance   of  this   definition,   in    a   slightly   variant   form   of 


376,  138  Pac.  59,  citing  Davidson  v. 
Ramsey,  18  Minn.  482. 

Oonnecticut.  "A  tax  is  a  public 
burden  imposed  by  law  upon  the  in- 
dividual for  a  public  purpose. "  Town 
of  Cromwell  v.  Savage,  85  Conn.  376, 
82  Atl.  972. 

Florida,  "A.  tax  is  defined  to  be  a 
rate  or  sum  of  money  assessed  upon 
the  person  or  property  of  a  citizen 
by  government  for  the  use  of  the  iia- 
tion,  state  or  municipality.  Eapalje 
&  Lawrence  Law  Dictionary,  title 
Tax.  Cooley  defines  taxes  to  be  the 
enforced  proportional  contributions 
from  persons  and  property,  levied  by 
the  state  by  virtue  of  its  sovereignty 
for  the  support  of  the  government  and 
for  all  public  needs."  State  v.  Mon. 
tague,  34  Fla.  32,  15  So.  58i9. 

Georgia.  "A  tax  is  a  pecuniary 
burden  imposed  for  the  support  of  the 
government.  It  has  been  defined  to 
be  'the  enforced  proportional  contri- 
bution of  persons  and  property,  levied 
by  the  government,  and  for  all  public 
needs.'  Bouvier's  Law  Diet,  word 
'Tax'."  Savannah  v.  Cooper,  131 
Ga.  670,  63  S.  E.  138. 

TlllTiois.  Taxes  are  ' '  enforced  con- 
tributions demanded  by  the  sovereign- 
ty as  burdens  or  charges  on  persons 
or  property  for  public  purposes." 
People  V.  Du^njner,  274  111.  637,  113 
N.  E.  934,  also  quoting  Judge  Cooley 's 
definition  set  -out  above  and  stating 
that  that  definition  was  quoted  and 
indorsed  in  Wagner  v.  Eoek  Island, 
146  m.  139,  21  L.  E.  A.  519,  34  N.  E. 
545. 

Indiana.  "The  word  'taxes'  is 
well  understood  as  a  -charge  levied 
upon  the  person  or  property  for  the 
purpose  of  raising  a  general  revenue 
for,  the  support  of  the  government." 
Brownell  Improvement  Co.  v.  Nixon, 
48  Ind.  App.  195,  95  N.  E.  585,  92 
N.  Ej  693. 


I  Iowa.  A  tax  "may  be  said  to  be  a 
contribution  or  levy  imposed  upon 
property  for  general  public  purposes 
without  regard  to  the  question  of 
special  benefits  conferred."  Corne- 
lius V.  Kromminga,  179  Iowa  712,  161 
N.  W.  625  (distinguishing  a  tax  from 
a   special  assessment). 

Kansas.  "Taxes  are  defined  to  be 
burdens  or  charges  imposed  by  the 
legislative  power  of  a  state  upon 
p.ersons  or  property  to  raise  money 
for  public  purposes. ' '  Judd  v.  Driver, 
1  Kan.  455. 

Louisiana.  "A  'tax'  has  been  var- 
iously defined  as  a  burden,  or  charge 
imposed,  or  proportional  contribution 
levied,  by  the  sovereign,  for  the  sup- 
port of  tihe  government  and  for  all 
public  needs  or  purposes."  Louisiana 
E.  &  Nav.  Co.  V.  Madere,  124  La.  635, 
50  So.  609. 

Maine,  "A  tax  is  generally  under- 
stood to  mean  the  imposition  of  a 
duty  or  impost  for  the  support  of  the 
government."  Brewer  Brick  Co.  v. 
Brewer,  62  Me.  62,  16  Am.  Eep.  395. 

Maryland.  "The  word  ' tax '  means 
a  burden,  charge  or  imposition  put  or ' 
set  upon  a  person  or  property  for  pub- 
lic uses."  Bonaparte  v.  State,  63  Md. 
465,  quoting  Baltimore  v.  Green 
Mount  Cemetery,  7  Md.  517. 

Mas^acIlUSetts.  "Taxes  are  those 
proportional  and  reasonable  assess- 
ments and  duties  which  may,  by  virtue 
of  the  constitution,  be  imposed  from 
time  to  time,  by  the  General  Court, 
upon  the  inhabitants  of  the  Common- 
wealth, for  the  necessary  defense  and 
support  of  the  government,  and  for 
the  protection  and  preservation  of  the 
rights,  and  to  promote  the  interests, 
of  the  people."  Peiree  v.  Boston,  3 
Mete.  520. 

Michigan.  "A  tax  is  a  portion  of 
the  property  of  the  citizen  required 
by    the    government   for    its    support 
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phraseology,  has  frequently  been  stated  in  the  decisions  of  the  courts. 


in  the  discharge  of  its  various  func- 
tions and  duties."  Graham  v.  St. 
Joseph  IVp.,  67  Mich.  652,  35  N.  W. 
808. 

Minnesota.  Taxes  "may  be  well 
defined  to  be  pecuniary  charges  im- 
I)oaed  by  the  legislative  power  of  the 
etate  upon  property  to  raise  money 
for  public  purposes."  Davidson  v, 
Kamsey,  18  Minn.  482. 

IVIississippi.  "A  tax  is  but  a  con- 
tribution, which  the  law  requires  in=- 
dividuals  to  make  for  the  support  of 
the  government. ' '  Dunn  v.  Winston, 
31  Miss.  135. 

Missouri.  "A  tax  is  an  impost 
levied  by  authority  of  government 
upon  its  citizens  or  subjects,  for  the 
support  of  the  state."  Oarondelet  v. 
Picot,  38   Mo.   125. 

Montana.  "The  term  'taxes,'  it  is 
said,  'includes  all  contributions  im- 
posed by  the  government  upon  indi- 
viduals for  the  service  of  the  state. '  ' ' 
State  v.  Camp  Sing,  18  Mont.  128,  32 
L.  R.  A.  635,  56  Am.  St.  Bep.  551,  44 
Pae.  516,  quoting  Green  v;  Craft,  28 
■Miss.  70. 

Nebraska.  Taxes  ' '  are  the  forcible, 
and,  within  constitutional  limits,  the 
arbitrary  exactions  of  the  government 
for  its  support  and  use,  taken  from 
the  substance  of  the  people!"  Ne- 
braska City  V.  Nebraska  City  Hy- 
draulic Gas-Light  &  Coke  Co.,  9  Neb. 
330,  2  N.  "W.  870. 

New  Jersey.  "A  tax  is  an  impost 
levied  by  authority  of  government, 
upon  its  citizens  or  subjects,  for  the 
support  of  the  state."  Camden  v. 
Allen,  2  Dutch  398. 

New  York.  "Taxes,  as  the  term  is 
generally  used,  are  public  burdens  im- 
posed generally  upon  the  inhabitants 
of  the  whole  state,  or  upon  some 
•civil  division  thereof,  for  govern- 
mental purposes  without  reference  to 
peculiar   benefit?  to  particular  indi- 


viduals or  property."  Roosevelt  Hos- 
pital v.  New  York,  84  N.  Y.  108 
(distinguishing  assessments  for  public 
improvements). 
-  North  Dakota.  "Taxes  are  gen- 
erally defined  as  burdens  or  charges 
imposed  by  legislative  authority  on 
person  or  property  to  raise  money  for 
public  purposes,  or,  more  briefly,  an 
imposition  for  the  supply  of  the  pub- 
lic treasury."  Hanson  v.  Franklin, 
19  N.  D.  259,  123  N.  W.  386.  For  a 
different  definition  by  the  same  court, 
see  Strand  v.  Marin,  30  N,  D.  165, 
152  N.  W.  280. 

Ohio.  "A  tax  is  an  impost  levied 
'by  authority  of  government,  upon  its 
citizens  or  subjects,  for  the  support 
of  the  state. ' '  State  v.  Sayre,  91  Ohio 
St.  85,  109  N.  E.  636,  quoting  Peter 
v.  Parkinson,  83  Ohio  St.  36,  Ann. 
Cas.  1912  A  751,  93  N.  E.  197. 

Pennsylvania.  "A  tax  is  a  charge, 
a  pecuniary  burden  for  the  support 
of  government  or  some  specific  pur- 
pose authorized  by  it,  for  which  the 
state  may  make  requisition  in  a  pre- 
scribed mode."  Emaus  v.  Emaus 
School  Dist.,  12  Pa.  Co.  Ct.  349. 

South  Carolina.  "  'A  tax,'  accord- 
ing to  "Webster's  Dictionary,  'is  a 
rate  or  sura  of  money  assessed  on  the 
person  or  property  of  a  citizen  by  the 
government  for  the  use  of  the  nation 
or  state. '  Cooley  in  his  Constitutional 
Limitations,  §479,  says:  'Taxes  are 
burdens  or  charges  imposed  by  the 
legislature  upon  persons  or  property 
to  raise  money  for  public  purposes.'  " 
.aitna  Fire  Ins.  Co.  v.  Jones,  78  S.  C. 
445,  13  L.  R.  A.  (N.  S.)  1147,  125  Am. 
St.  Rep.  818,  5i9  S.  E.  148. 

Texas.  ' '  Taxes  are  burdens  imposed 
for  the  support  of  the  government. 
They  are  laid  as  a  means  of  providing 
public  revenues  for  public  purposes." 
Waples  V.  Marrast,  108  Tex.  5,  184 
S.  W.  180.    See  also  Dallas  v.  Atkins, 
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The  power  of  taxation  ^  is  necessary  to  government  *  and  is  inherent 
in  and  an  incident  of  sovereignty.*     It  is  a  legislative,®  and  not  a 


—  Tex.  Civ.  App.  -^,  197  S.  W.  593. 

UtaJi.  "A  tax  is  a  contribution, 
imposed  by  the  government  upon  the 
people  for  the  service  of  the  state." 
Union  Refrigerator  Transit  Co.  v. 
Lynoh,  18  Utah  378,  48  L.  E.  A.  790, 
55  Pac.  639. 

Vermont.  "Taxes  are  defined  as 
being  the  enforced  proportional  con- 
tribution of  persons  and  property 
levied  by  the  authority  of  the  state 
for  the  support  of  government  and  for 
all  public  needs."  Foster  v.  Stevens, 
63  Vt.  175,  13  L.  E.  A.  166,  22  Atl.  78. 

Washington.  "Taxes  are  an  en- 
forced contribution  upon  persons  and 
property  levied  by  authority  of  the 
state  for  the  support  of  the  govern- 
ment." Hewitt  V.  Traders'  Bank,  18 
Wash.  326,  51  Pac.  468. 

Wisconsin.  "Taxes  are  defined  to 
be  rates  or  sums  of  money  assessed 
on  the  personal  property  of  citizens 
by  government,  for  the  use  of  the 
nation  or  state;  or,  as  the  government 
sometimes  exacts  from  individuals, 
services,  as  well  as  money,  a  more 
enlarged  and  correct  definition  would 
be,  that  they  are  burdens  or  charges 
imposed  by  the  legislative  power  of  a. 
state  upon  persons  or  property  for 
public  uses."  Knowlton  v.  Super- 
visors of  Eock  County,  9  Wis.  410. 

"A  tax  is  the  means  by  which  a 
burden  primarily  borne  by  the  state  is 
transferred  to  the  citizen.  The  obliga- 
tion may  have  relation  to  debt  already 
incurred,  or  it  may  be  in  anticipation, 
dependent  on  future  contingencies. 
Three  things  are  essential  to  a  tax, 
as  that  term  is  understood  by  our 
Constitution.  First,  the  ascertain- 
ment of  a  sum  certain,  to  be  imposed 
■on  the  collective  body  of  taxpayers; 
second,  a  legal  imposition  of  that  sum 
as  an  obligation  on  the  collective  body 
of  taxpayers;  third,  an  apportionment. 


of  such  sum  among  individual  tax- 
payers, so  as  to  ascertain  the  part  or 
share  that  each  should  bear.  The 
precise  nature  of  each  of  these  acts 
depends  to  a  large  extent  on  the  stand- 
ing tax  laws,  as  established  by  the 
Constitution  and  the  legislature. 
Their  general  character  is,  however, 
fixed  in  the  nature  of  regular  govern- 
ment, and  modifications  merely  result 
under  the  peculiar  mode  of  employ- 
ing them  adopted  in  the  tax  laws  of 
different  states  or  countries."  Mor- 
ton, Bliss  &  Co.  v.  Comptroller  Gen- 
eral, 4  S.  C.  430.  See  also  Southern 
Ey.  Co.  V.  Kay,  62  S.  C.  28,  39  S.  E. 
7S5. 

3  ' '  The  power  of  taxation  may  be 
defined  as  the  power  inherent  in  the 
sovereign  state  to  recover  a  contribu- 
tion of  money  or  other  property,  in 
accordance  with  some  reasonable  rule 
or  apportionment,  from  the  property 
or  occupations  within  its  jurisdiction 
for  the  purpose  of  defraying  the  pub- 
lic-expenses. "  People  V.  Dummer,  274 
111.  637,  113.  N.  E.  934. 

4  This  fact  is  one  of  those  which 
causes  the  courts  to  hesitate  before 
declaring  an  exercise  of  the  power  to 
be  unconstitutional. 

6  Power  of  municipal  corporations! 
to  tax,  see  §  4608,  infra. 

6  "The  position  that  the  power  of 
taxation  belongs  exclusively  to  the 
legislative  branch  of  the  government, 
no  one  will  controvert.  Under  our 
system  it  is  lodged  nowhere  else." 
United  States  v.  New  Orleans,  98  U. 
S.  381,  25  L.  Ed.  225. 

' '  The  power  of  t*iation  being  legis- 
lative, all  the  incidents  are  within 
the  control  of  the  legislature.  The 
purposes  for  which  a  tax  shall  be 
levied;  the  extent  of  taxation;  the 
apportionment  of  the  tax;  upon  what 
property  or  class  of  persons  the  tax 
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judicial,  power,''  and,  although  capable  of  being  exercised®  to  the 
point  of  destruction,*  knows  no  restraint  save  that  which  is  imposed 
by  the  people  themselves.^'*     "Everything  to  which  the  legislative 


shall  operate;  whether  the  tax  shall 
be  general  or  limited  to  a  particular 
locality,  and  in  the  latter  case,  the 
fixing  of  a  district  of  assessment; 
the  method  of  collection,  and  whether 
a  tax  shall  be  a  charge  upon  both 
person  and  property,  or  only  on  the 
'land — are  matters  within  the  discre- 
tion of  the  legislature  and  in  respect 
to  which  its  determination  is  final." 
People  V.  Eeardon,  184  N.  Y.  431,  8 
L.  E.  A.  (N.  S.)  314,  112  Am.  St.  Eep. 
628,  6  Ann.  Cas.  515,  77  N.  E.  970, 
quoting  Genet  v.  Brooklyn,  99  N.  Y. 
296,  1  N-  E.  777. 

Eetroactive  tax  laws,  not  impair- 
ing vested  rights,  are  not  prohibited 
by  the  Federal  Constitution.  Ken- 
tucky Union  Co.  v.  Kentucky,  219  17. 
S.  140,  55  L.  Ed.  137;  League  v.  Texas, 
184  U.  S.  156,  46  L.  Ed.  478. 

7  The  rule  that  if  one  part  of  a 
statute  be  valid  and  another  part  in- 
valid, the  valid  part  may  be  enforced 
if  it  be  not  so  connected  with  or 
dependent  upon  the  invalid  part  as  to 
make  it  -clear  that  the  legislature 
would  not  have  enacted  thie  former 
without  the  latter  applies  in  the  case 
of  a  tax  statute  as  well  as  in  the  case 
of  any  other  statute.  Southwestern 
Oil  Co.  V.  Texas,  217  U.  S.  114,  54 
L.  Ed.  688. 

8  "It  is  admitted  that  the  power 
of  taxing  the  people  and  their  prop- 
erty *  *  *  may  be  legitimately 
exercised  on  the  objects  to  which  it  is 
applicable,  to  the  utmost  extent  to 
which  the  government  may  choose  to 
carry  it. "  M  'Oulloch  v.  Maryland, 
4  Wheat.   (TJ.  S.)   316,  4  L.  Ed.  579. 

9 "The -power  to  tax  involves  the 
power  to  destroy."  M'Culloch  v. 
Maryland,  4  Wheat.  (U.  S.)  316,  4 
L.  Ed.  579. 

10 "The   only  security  against  the 


abuse  of  this  power  is  found  in  the 
structure  of  the  government  itself. 
In  imposing  a  tax  the  legislature  acts 
upon  its  constituents.  This  is  in  gen- 
eral a  sufficient  security  against  er- 
roneous and  oppressive  taxation." 
M'Culloch  V.  Maryland,  4  Wheat.  (U. 
S.)  316,  4  L.  Ed.  579. 

"The  interest,  vidsdom,  and  justice 
of  the  representative  body,  and  its  re- 
lations with  its  constituents  furnish 
the  only  security  where  there  is  no 
express  contract  against  unjust  and 
excessive  taxation,  as  well  as  against 
unwise  legislation  generally."  Provi- 
dence Bank  v.  Billings,  4  Pet.  (TJ.  S.) 
514,  7  L.  Ed.  939. 

If  public  opinion  is  not  just  nor 
enlightened  enough  to  correct  legisla- 
tive errors  in  the  exercise  of  the  tax- 
ing power,  there  is  no  remedy. 
Sharpless  v.  Philadelphia,  21  Pa.  St. 
147,  59  Am.  Dec.  759. 

"The  general  assembly,  represent- 
ing the  sovereignty  of  the  state,  has 
•ample  inherent  power  to  impose  taxes 
on  -all  property  within  the  state,  the 
only  limitations  being  such  as  are  de- 
clared in  the  constitution  of  the  state 
or  that  of  the  United  States. ' '  Green- 
leaf  V.  Board  Eeview  Morgan  Co.,  184 
111.  226,  75  Am.  St.  Eep.  168,  '56  N.  E. 
265. 

In  Veazie  Bank  v.  Penno,  8  Wall. 
(U.  S.)  533,  19  L.  Ed.  482,  which  in- 
volved the  constitutionality  of  the 
federal  statute  imposing  on  banks  a 
tax  of  ten  per  cent  on  the  amount 
of  notes  of  persons  or  state  banks 
used  for  circulation,  the  bank,  which 
was  incorporated  under  state  laws, 
contended  that  the  tax  was  so  exces- 
sive as  to  indicate  a  "purpose  on  the 
part  of  Congress  to  destroy  the  bank's 
franchise,  and  was,  therefore,  beyond 
the  constitutional  power  of  Congress. 
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power  extends  may  be  the  subject  of  taxation,  whether  it  be  person 
or  property,  or  possession,  franchise  or  privilege,  or  occupation  or 
right.  Nothing  but  express  constitutional  limitation  upon  legislative 
authority  can  exclude  anything  to  which  the  authority  extends  from 
the  grasp  of  the  taxing  power,  if  the  legislature  in  its  discretion  shall 
at  any  time  select  it  for  revenue  purposes."  ^^ 

Taxes  are  not  debts,^^  do  not  partake  of  the  nature  of  judgments,^* 
and  are  not  subject  to  set-off.^*    They  are  not  founded  on  contract 


Addressing  Mmself  to  this  contention, 
Chief  Justice  CJhase,  wlio  delivered  the 
opinion  of  the  court,  declared  that  the 
first  answer  was  "that  the  judicial 
cannot  prescribe  to  the  legislative 
departments  of  the  government  limi- 
tations upon  the  exercise  of  its 
acknowledged  powers.  The  power  to 
tax  may  be  exercised  oppressively 
upon  persons,  but  the  responsibility 
of  the  legislature  is  not  to  the  courts, 
but  to  the  people  by  whom  its  mem- 
bers are  elected.  So  if  a  particular 
tax  bears  heavily  upon  a  corporation, 
or  a  class  of  corporations,  it  cannot, 
for  that  reason  only,  be  pronounced 
contrary  to  the  Constitution. ' ' 

llCooley  on  Taxation  (3rd  Ed.), 
p.  9. 

"All  subjects  over  which  the  sov- 
ereign power  of  a  atate  extends,  are 
objects  of  taxation;  but  those  over 
which  it  does  not  extend,  are,  upon 
the  Soundest  principles,  exempt  from 
taxation.  This  proposition  may  al- 
most be  pronounced  self-evident." 
M'CulloB'h  V.  Maryland,  4  Wheat.  (U. 
S.)  316,  4  L.  Ed.  579. 

"The  power  of  taxation,  however 
vast  in  its  character  and  searching 
in  its  extent,  is  necessarily  limited  to 
subjects  within  the  jurisdiction  of  the 
s'.ate.  These  subjects  are  persons, 
'  property  and  business.  Whatever  form 
taxation  may  assume,  whether  as 
duties,  imposts,  excises  or  licenses,  it 
must  relate  to  one  of  these  subjects. 
It  is  not  possible  to  conceive  of  any 
other,  though  as  applied  to  them,  the 


taxation  may  be  exercised  in  a  great 
variety  qf  ways.  It  may  touch  prop- 
erty in  every  shape,  in  its  natural 
condition,  in  its  manufactured  form, 
and  in  its  various  transmutations. 
And  the  amount  of  the  taxation  may 
be  determined  by  the  value  of  the 
property,  or  its  use,  or  its  capacity, 
or  its  productiveness.  It  may  touch 
business  in  the  almost  infinite  forms 
in  which  it  is  conducted,  in  profes- 
sions, in  commerce,  in  manufacture, 
and  in  transportation.^  Unless  re- 
strained by  provisions  of  the  Federal 
Constitution,  the  power  of  the  state  as 
to  the  mode,  form,  and  extent  of  tax- 
ation is  unlimited,  where  the  subjects 
to  which  it  applies  are  within  her 
jurisdiction."  Cleveland,  P.  &  A.  R. 
Co.  V.  Pennsylvania  (State  Tax  on 
Foreign-held  Bonds),  15  Wall.  (U.  S.) 
300,  21  L.  Ed.  179. 

'f  Except  where  specially  restrained, 
the  states  possess  it  [taxing  power] 
to  the  fullest  extent.  Prima  facie  it 
extends  to  all  property,  corporeal  and 
incorporeal,  and  to  every  business  by 
which  livelihood  or  profit  is  sought 
to  be  made  within  their  jurisdiction." 
Farrington  v.  Tennessee,  95  TJ.  S.  679, 
24  L.  Ed.  558.      . 

Territorial  limitations  on  power  to 
tax,  see  §  4607,  infra. 

IZCooley  on  Taxation  (3rd  Ed.), 
p.  17. 

laPeirce  v.  Boston,  3  Mete.  (Mass.) 
520. 

14'Cooley'  on  Taxation  (3rd  Ed.), 
p.  20. 
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or  agreement,^^  and  are  not  dependent  for  their  validity  upon  the 
individual  consent  of  the  persons  taxed. ^^ 

It  is  essential  to  the  validity  of  a  tax,  however,  that  it  be  for  a  pub- 
lic purpose ;  ^''  an  exaction  for  a  purpose  other  than  a  public  one  would 
be  nothing  more  than  confiscation  and  plunder.^' 

ISWaples  V.  Marrast,  108  Tex.  5, 
184  S.  W.  180. 

"The  purpose  to  which  the  state 
shall  apply  the  proceeds  of  a  tax  ia 
not  material  so  long  as  it  is  for  a 
public  purpose,  and  that  the  payment 
of  the  debts  of  a  state  is  a  public 
purpose  does  not  admit  of  dopbt," 
and  therefore  a  money  exaction  from 
railroad  companies  may  be  a  tax  not- 
withstanding the  fact  that  its  pro- 
'ceeds  are  to  be  used  only  for  the 
payment  of  the  principal  and  interest 
due  and  to  become  due  upon  the  bonds 
issued  to  the  companies  by  the  state 
and  that  it  is  to  cease  when  such 
principal  and  interest  liave  been  fully 
paid.  Pacific  B.  Co.  v.  Maguire,  20 
"Wall.  (U.  S.)  36,  22  L.  Ed.  282. 

The  fact  that  an  enterprise  in  aid 
of  which  a  tax  ia  imposed  is  of  a  quasi 
public  character,  so  that  the  public, 
or  a  portion  of  the  'public,  will  be 
incidentally  benefited  thereby,  does 
not  render  the  purpose  of  the  tax  a 
ipublic  purpose.  Parkersburg  y. 
Brown,  106  IT.  S.  487,  27  L.  Ed.  238; 
Citizens'  Savings  &  Loan  Ass'n  v. 
Topeka,  20  Wall.  (TJ.  S.)  655,  22  L. 
Ed.  455;  Lowell  v.  Boston,  111  Mass. 
454,  15  Am.  Rep.  39. 

A  state  cannot  impose  taxes  (nor 
lawfully  authorize  a  municipality  to 
incur  an  indebtedness  for  the  payment 
of  which  taxation  will  be  necessary) 
in  order  to  aid  the  citizens  in  a  par- 
ticular locality  who  have  suffered 
losses  by  reason  of  a  flood,'  conflagra- 
tion or  other  calamity.  Lowell  v. 
Boston,  111  Mass.  454,  15  Am.  Eep. 
39  (in  this  case  the  legislature  of 
Massachusetts  had  passed  a  statute 
empowering  the  city  of  Boston  to 
issue  bonds  for  the  purpose  of  raising 


IS  Kentucky.  Newport  v.  Com.,  106 
Ky.  434,  45  L.  E.  A.  518,  51  S.  W. 
433,  50  S.  W.  845. 

Missouri.  Carondelet  v.  Pioot,  38 
Mo.  125. 

Nebraska.  Nebraska  City  v.  Ne- 
braska City  Hydraulic  Gas^Light  & 
Coke  Co.,  9  Neb.  339,  2  N.  W.  870. 

New  Jersey.  Camden  v.  Allen,  3 
Dutch  398, 

Ohio.  Peter  v.  Parkinson,  83  Ohio 
St.  36,  Ann.  Cas.  1912  A  751,  93  N.  E, 
197. 

ISPeiree  v.  Boston,  3  Mete.  (Mass.) 
520;  Nebraska  City  v.  Nebraska  City 
Hydraulic  Gras-Light  &  Coke  Co.,  9 
Neb.  339,  2  N.  "W.  870. 

ly "  It  is  well  settled  that  moneys 
for  other  than  public  purposes  cannot 
be  raised  by  taxation,  and  that  exer- 
tion of  the  taxing  power  for  merely 
private  purposes  is  beyond  the  author- 
ity of  the  state."  Jones  v.  Portland, 
245  XJ.  S.  217,  62  L.  Ed.  252. 

On  the  subject,  generally,  of  the 
purpose^  for  which  taxes  may  be  im- 
posed, see  Cooley  on  Taxation  (3rd 
Ed.),  e.  iv,  p.  180  et  seq. 

"While  the  ultimate  authority  to 
determine  the  validity  of  legislation 
under  the  Fourteenth  Amendment  is 
Tested  in  this  court,  local  conditions, 
are  of  such  varying  character  that 
what  is  or  is  not  a  public  use  in  a 
particular  state  is  manifestly  a  matter 
respecting  which  Iqcal  authority,  legis- 
lative and  judicial,  has  peculiar  facili- 
ties for  securing  accurate  information. 
In  that  view  the  judgment  of  the 
highest  court  of  the  state  upon  what 
should  be  deemed  a  public  use  in  a 
particular  state  is  entitled  to  the 
highest  respect."  Jones  v.  Portland, 
supra. 
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A  statement,  frequently  made,  is  that  taxation  and  protection  are 
reciprocal,^®  and  this  statement,  properly  understood,  is  correct.^® 


money  to  aid  the  owners  of  buildings 
which  were  burned  in  the  conflagra- 
tion in  that  city  in  1872,  and  to  lend 
the  money  to  them  on  mortgages  on  , 
the  land.  It  was  held  that,  as  taxa- 
tion would  be  necessary  to  pay  the 
bonds,  and  the  purpose  was  not  public, 
the  statute  was  not  within  the  power 
of  the  legislature). 

Nor  can  a  state  authorize  a  town  to 
issue  its  bonds  in  aid  of  the  manu- 
facturing enterprise  of  individuals, 
for  the  taxes  necessary  to  pay  the 
bonds  would,  if  collected,  be  a  trans- 
fer of  Ithe  property  of  individuals 
to  aid  in  the  projects  of  gain  and 
profit  of  others,  and  not  for  a  public 
use,  in  the  proper  sense  of  that  term. 
Parkersburg  v.  Brown,  106  V.  S.  487, 
27  L.  Ed.  238;  Citizens'  Savings  & 
Loan  Ass'n  v.  Topeka,  20  Wall.  (U. 
e.)  655,  22  L.  Ed.  455. 

Municipal  fuel  yard  from  .  which 
coal,  wood,  etc.,  is  to  'be  sold  to  the 
city's  inhabitants  at  cost  is  a  public 
purpose.  Jones  v.  Portland,  245  U.  S. 
217,  62'  L.  Ed.  252,  afE'g  113  Me. 
123,  93  Atl.  41. 

ISCooley  on  Taxation  (3rd  Ed.), 
p.  22. 

' '  The  power  of  taxation  »  *  * 
is  exercised  upon  the  assumption  of 
an  equivalent  rendered  to  the  tax- 
payer in  the  protection  of  his  person 
and  property,  in  adding  to  the  value 
of  such  property,  or  in  the  creation 
and  maintenance  of  public  conveni- 
ences in  which  he  shares."  Union 
Refrigerator  Transit  Co.  v.  Kentucky, 
199  IT.  S.  194,  50  L.  Ed.  150,  4  Ann. 
Cas.493.    , 

20  According  to  Vattel  the  right  to 
tax  an  individual  results  from  the 
general  protection  afforded  to  him  and 
his  property.    Bk.  1,  c.  20. 

Mr.  Black,  however,  in  his  work  on 
iax  titles,  declares  that  he  "can  by  no 


means  subscribe  to  the  doctrine  that 
a  tax  is  a  payment  made  to  the  gov- 
ernment in  consideration  of  the  ad- 
vantages it  offers,  or  as  an  equivalent 
for  the  security  it  affords,  or  a  pledge 
to  secure  the  enjoyment  of  the  re- 
mainder of  one's  property.  For  the 
advantages  of  organized  society  are 
not  a  matter  of  bargain  and  sale,  and 
protection  in  the  enjoyment  of  his 
rights  is  a  duty  owed  by  the  state  to 
every  citizen,  whether  he  can  or  does 
pay  taxes  or  not,  and  this  duty  would 
be  just  as  much  obligatory  on  the 
state  if  it  needed  no  taxes."  Black 
on  Tax  Titles   (2nd  Ed.),  §  2. 

While  the  subject  of  special  Assess- 
ments is  foreign  to  the  scope  of  this 
chapter  and  will,  therefore,  not  be 
treated  in  detail,  it  may  not  be  amiss 
here  to  state  some  of  the  general 
principles,  underlying  such  form  of 
taxation,  as  laid  down  by  Judge 
'Cooley.  "Special  assessments,"  says 
that  eminent  author,  "are  a  peculiar 
species  of  taxation,  standing  apart 
from  the  general  burdens  imposed  for 
state  and  municipal  purposes,  and 
governed  by  principles  that  do  not 
apply  universally.  The  general  levy 
of  taxes  is  understood  to  eicaet  con- 
tributions in  return  for  the  general 
benefits  of  government,  and  it  prom- 
ises nothing  to  the  persona  taxed,  be- 
yond what  may  'be  anticipated  from 
an  administration  of  the  laws  for  in- 
dividual protection  and  the  general 
public  good.  Special  assessments,  on 
the  other  hand,  are  made  upon  the  as- 
sumption that  a  portion  of  the  com- 
munity is  to  be  specially  and  pecu- 
liarly benefited,  in  the  enhanoemeni 
of  the  value  of  property  peculiarly 
situated  as  regards  a  contemplated  ex- 
penditure of  public  funds;  and,  in 
''addition  to  the  general  levy,  they  de- 
mand  that   special   contributions,   in 
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"It  may  be  supposed,"  said  the  Supreme  Court  of  Michigan,  "that 
some  idea  of  special  protection  is  involved  when  a  business  is  taxed ; 
taxation  And  protection  being  reciprocal.  If  the  tax  upon  any  par- 
ticular thing  was  the  consideration  for  the  protection  given  to  the 
owner  in  respect  to  it,  this  might  be  so ;  but  the  maxim  of  reciprocity 
in  taxation  has  no  such  meaning.  No  government  ever  undertakes  to 
tax  all  it  protects.  If  a  government'  were  to  levy  only  poll  taxes,  it 
would  not  be  on  the  idea  that  it  was  to  protect  only  the  persons  of  its 
citizens,  leaving  their  property  open  to  rapine  and  plunder.  In  this 
state  our  taxes  are  derived  mainly  from  real  estate ;  but  it  has  never 


consideration,  of  tie  special  benefit, 
shall  be  made  by  tlie  persons  receivr 
iug  it.  The  justice  of  demanding  the 
special  contribution  is  supposed  to  be 
evident  in  the  fact  that  the  persons 
"who  are  to  make  it,  while  they  are 
made  to  bear  the  cost  of  a  public 
work,  are  at  the  same  time  to  suffer 
no  pecuniary  loss  thereby;  their  prop- 
erty being  increased  in  value  by  the 
expenditure  to  an  amount  at  least 
equal  to  the  sum  they  are  required 
to  pay.  This  is  the  idea  that  under- 
lies all  these  levies.  The  distinction 
between  them  and  ordinary  taxation 
■has  thus  been  pointed  out  in  a  [Mis- 
sissippi] "■  *  *  case:  ''A  local 
assessment  can  only  be  levied  on  land; 
it  cannot,  as  a  tax  can,  be  made  a  per- 
sonal liability  of  the  taxpayer;  it  is 
an  assessm.ent  on  the  thing  supposed 
to  be  benefited.  A  tax  is  levied  on 
the  whole  state  or  a  known  political 
subdivision,  as  a  county  or  a  town. 
A  local  assessment  is  levied'  on  prop- 
erty situated  in  a  district  created  for 
the  express  purpose  of  the  levy,  and 
possessing  no  other  function,  or  even 
existence,  than  to  be  the  thing  on 
which  the  levy  is  made.  A  tax  is  a 
continuing  burden  and  anust  be  col- 
lected at  stated  short  intervals  for 
all  time,  and  without  it  government 
cannot  exist;  a  local  assessment  is 
exceptional  both  as  to  time  and  local- 
ity,— it  is  brought  into  being  for  a 
particular  occasion,  and  to  accomplish 


a  particular  purpose,  and  dies  with 
the  passing  of  the  occasion  and  the 
accomplishment  of  the  purpose.  A  tax 
is  levied,  collected,  and  administered 
by  a  public  agency,  elected  by  and 
responsible  to  the  community  upon 
which  it  is  imposed;  a  local  assess- 
ment is  made  by  ah  authority  ab 
extra.  Yet  it  is  like  a  tax  in  that  it 
is  imposed  under  an  authority  derived 
from  the  legislature,  and  is  an  en- 
forced contribution  to  the  public  wel- 
fare, and  its  payment  may  be  enforced 
by  the  summary  method  allowed  for 
the  collection  of  t^xes.  It  is  like  a 
tax  in  that  it  must  be  levied  for  a 
public  purpose,  and  must  be  appor- 
tioned by  some  reasonable  rule  among 
those  upon  whose  property  it  is  levied. 
It  is  unlike  a  tax  in  that  the  pro- 
ceeds of  the  assessment  must  be  ex- 
pended in  an  improvement  from  which 
a  benefit  clearly  exceptive  and  plainly 
perceived  must  inure  to  the  property 
upon  which  it  is  imposed.'  Not  all 
these  differences  are  necessarily  ex- 
istent in  every  case,  but  in  the  main 
the  characterization  is  accurate  as  it 
is  forcible."  Cooley  on  Taxation  (Srd 
Ed.),  p.  1153. 

To  what  extent  special  assessments 
are  included  in  the  word  "taxes" 
as  that  word  is  used  in  the  constitu- 
tions and  statutes  of  the  several  states 
is  a  question  upon  which  the  courts 
^  of  the  different  jurisdictions  are  at 
variance. 
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been  suggested  that  real  estate  was  entitled  to  special  consideration  in 
consequence.  In  Great  Britain  real  estate  pays  a  relatively  insignificant 
portion  of  the  taxes,  although  in  the  social  and  political  state  it  is  more 
important  than  all  other  property.  As  a  general  fact  the  United  States 
has  not  taxed  real  property ;  and  though  during  the  recent  rebellion 
it  taxed  most  kinds  of  businesses  for  war  purposes,  the  number  of 
subjects  taxed  has  been  several  times  reduced  by  legislation  since, 
and  may  reasonably  be  expected  to  be  further  reduced  hereafter.  But 
the  business  tax^d  is  no  more  protected  than  the  business  not  taxed; 
and  the  fisheries  which  are  favored  by  bounties,  are  as  much  protected 
as  either.  All  this  is  only  an  apportionment  of  taxation  by  the  selec- 
tion of  subjects  which  under  all  the  circumstances  it  is  deemed  wise 
and  politic  to  subject  to  the  burden.  '  Whether  a  person  in  respect  to 
his  property  or  his  occupation  falls  within  the  category  of  taxables 
or  not  is  immaterial  as  affecting  his  claim  to  protection  from  the  gov- 
ernment. It  is  enough  for  him  that  the  government  has  selected  for 
itself  its  own  subjects  for  taxation,  and  prescribed  its  own  rules.  It 
is  his  liability  to  taxation  at  the  will  of  the  government  that  entitles 
him  to  protection,  and  not  the  circumstances  of  his  being  actually 
taxed.  And  the  taxation  of  a  thing  may  be,  and  of  ten,  is  when  police 
purposes  are  had  in  view,  a  means  of  expressing  disapproval  instead 
of  approbation  of  what  is  taxed.  "21 

§  4575.  Exactions  under  police  power.  A  general  comparison  of 
exactions  under  the  power  of  taxation  and  exactions  under  the  police 
power  cannot  be  made  better  than  in  the  words  of  Judge  Cooley.  In 
his  work  on  taxation,  that  pre-eminent  authority  says:  "There  are 
some  cases  in  which  levies  are  made  and  collected  under  the  general 
designation  of  tsues,  or  under  some  term  employed  in  revenue  laws 
to  indicate  a  particular  class  of  taxes,  where  the  imposition  of  the 
burden  may  fairly  be  referred  to  some  other  authority  than  to  that 
branch  of  the  sovereign  power  of  the  state  under  which  the  public 
revenues  are  apportioned  and  collected.  The  reason  is,  that  the  im- 
position has  not  for  its  object  the  raising  of  revenue,  but  looks  rather 
to  the  regulation  of  relative  rights,  privileges,  and  duties  as  between 
individuals,  to  the  conservation  of  order  in  the  political  society,  to  the 
eneouragement  of  industry,  and  the  discouragement  of  pernicious 
employments.  ,  Legislation  for  these  purposes  it  would  seem  proper 
to  look  upon  as  being  made  in  the  exercise  of  that  authority  which 
is  inherent  in  every  sovereignty,  to  make  all  such  rules  and  regula- 

21Toungblood  v.  Sexton,  32,  Mieh. 
406,  20  Am.  Bep.  654,  664. 
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tions  as  are  needful  to  secure  and  preserve  the  public  order,  and  to 
protect  each  individual  in  the  enjoyment  of  his  own  rights  and  privi- 
leges by  requiring  the  observance  of  rules  of  order,  fairness,  and  good 
neighborhood,  by  all  around  him.  This  manifestation  of  the  sov- 
ereign authority  is  usually  spoken  of  as  the  police  power.  The  dis- 
tinction between  a  demand  of  money  under  the  police  power  and  one 
made  under  the  power  to  tax  is  not  so  much  one  of  form  as  of  sub- 
staHce.  The  proceedings  may  be  the  same  in  the  two  cases,  though 
the  purpose  is  essentially  different.  The  one  is  made  for  regulation 
and  the  other  for  revenue.  If,  therefore,  the  purpose  is  evident  in 
any  particular  instance,  there  can  be  no  difficulty  in  classifying  the 
■case  and  referring  it  to  the  proper  power.  But  in  what  has  been 
said  regarding  the  apportionment  of  taxes  it  has  been  seen  that  other 
■considerations  than  those  which  regard  the  production  of  a  revenue 
are  admissible,  and  that  regulation  may  be  kept  in  view  when  revenue 
is  the  main  and  primary  purpose.  The  right  of  any  sovereignty  to 
look  beyond  the  immediate  purpose  to  the  general  effect  neither  is 
nor  can  be  disputed.  The  government  has  general  authority  to  raise 
a  revenue  and  to  choose  the  methods  of  doing  so;  it  has  also  general 
authority  over  the  regulation  of  relative  rights,  privileges,  and  duties, 
and  there  is  no  rule  of  reason  or  policy  in  government  which  can 
require  the  legislature,  when  making  laws  with  the  one  object  in  view, 
to  exclude  carefully  from  its  attention  the  other.  Nevertheless,  cases 
of  this  nature  are  to  be  regarded  as  cases  of  taxation.  Revenue  is  the 
primary  purpose,  and  the  regulation  results  from  the  methods  of 
apportionment  that  are  resorted  to  in  obtaining  the  revenue.  Only 
those  cases  where  regulation  is  the  primary  purpose  can  be  specially 
referred  to  the  police  power.  Custom  has  much  to  do  in  determining 
whether  certain  classes  of  exactions  are  to  be  regarded  as  taxes  or 
as  duties  imposed  for  regulation.  If,  by  the  common  understanding 
and  general  custom  of  the  country,  a  particular  duty  is  regarded  as 
being  imposed  upon  certain  individuals,  not  as  their  proportionate 
share  in  the  burdens  of  government,  but  because  of  some  special  rela- 
tion to  property  peculiarly  located,  or  to  business  peculiarly  trouble- 
some or  dangerous,  so  that  a  requirement  that  the  duty  shall  be  per- 
formed by  such  individuals  is  usually  regarded  as  only  in  the  nature 
of  regulation  of  relative  obligations  and  duties  through  the  neighbor- 
hood or  the  municipality,  there  isi  no  sufficient  reason  why  this  may 
not  be  considered  a  mere  police  regulation,  though  the  proceedings 
assume  the  form  of  taxation,  and  are  even  designated  by  that  name. 
The  summoning  of  the  people  once  a  year  to  put  the  highways  of 
their  neighborhood  in  order  has  sometimes  been  looked  upon  as  a  case 
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of  this  description ;  to  some  extent,  at  least,  in  the  nature  of  a  police 
regulation,  notwithstanding  that,  on  a  failure  to  obey  the  summons, 
the  value  of  the  labor  is  collected  in  money.  A  public  purpose,  such 
as  is  usually  accomplished  by  an  expenditure  of  public  moneys,  is 
indeed  had  in  view  in  such  a  case ;  but  the  custom  oi  requiring  high- 
way labor  seems  to  have  come  down  to  us  from  a  period  when  regular 
taxes  were  unknown  or  only  collected  in  kind,  and  when  it  was  looked 
upon  as  a  neighborhood  duty  to  keep  the  roads  in  order,  as  it  was 
also  to  prevent  riots  and  arrest  criminals,  or  make  compensation  for 
their  offenses.  A  like  practice,  based  upon  a  similar  idea,  has  pre- 
vailed in  other  countries. "  ^ 

§4576.  Power  of  taxation  distinguished  from  power  of  eminent 
domain.  The  power  of  taxation  is  not  to  be  confused  with  the  power 
of  eminent  domain.^*  "While  these  two  powers  are  identical  in  their 
source,  namely,  the  necessities  of  organized  society,  and  in  the  end 
by  which  alone  the  exercise  of  either  can  be  justified,  namely,  some 
public  service  or  use,  they  are  diverse  in  respect  of  the  occasion  and 
mode  of  their  exercise.^*  Each  power  is  controlled  by  its  own  prin- 
ciples *^  and  the  common  constitutional  prohibition  against  the  taking 
of  private  property  for  public  use  without  just  compensation  does  not 
refer  to  the  taxing  power  of  the  state  nor  operate  as  a  restriction 
thereupon,  but  refers  only  to  the  exercise  of  the  power  of  eminent 
domain.2^ 

22CoQley  on  Taxation  (3rd  Ed.),  p.  dens  or  charges  imposed  by  the  legis- 

1125.  lative  power  of  a  state  upon  persons 

23  Houck  V.  Little  Eiver  Drainage  or  property  to  raise  money  for  public 
Dist.,  239  XT.  S.  254,  60  L.  Ed.  266.  purposes.     The  former  takes  specific 

24  Lowell  V.  Boston,  111  Mass.  454,  property  (not  money)  upon  paying 
15  Am,  Eep.  39.  compensation    therefor,    while    under 

25Houek  V.  Little  Eiver  Drainage  special  assessment  for  local  improve- 

Dist.,  239  U.  S.  254,  60  L.  Ed.   266.  ment  no  property  is  taken  except  the 

"The   distinction  between   condem-  money  belonging  to   the   owner,   and 

nation  under   the   power   of   eminent  that  is  taken  under  the  taxing  power 

domain  and  the  exercise  of  the  taxing  of   the   government  upon   the   theory 

power  by  way  of  special  assessments  and  fact  that  a  corresponding  benefit 

for    local    improvements    is    plainly  accrues  to  the  party  from  whom  such 

drawn   by   the   authorities.     Jn    City  money  is  thus  taken,  by  reason  of  the 

of  Austin  V.  Nalle,  102  Tex.  536,  120  enhanced  value  of  his  property  as  a 

S.  W.  996,  it  is  said:     'Eminent  do-  result  of  the  improvement."     Dallas 

main  is  defined  to  be  "the  sovereign  v.  Atkins,  —  Tex.  Civ.  App.  — ^,'197 

power   vested   in    the    state    to    take  S.  W.  593. 

private  property  for  a  public  use,  pro-  26  See  1 1496,  supra.    In  addition  to 

viding  first  a  just  compensation  there-  the   cases   there   cited   see   Oilman  v. 

for."  '    Taxes  are  defined  to  be  bur-  Sheboygan,   2  Black   (U.  S.)    510,   17 
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It  is  altogether  possible,  of  course,  for  this  constitutional  prohibi- 
tion to  be  violated  under  color  of  the  taxing  power  and  under  the 
pretense  of  imposing  a  tax.^''  So,  although  special  assessments  for 
local  improvements  are  undoubtedly  to  be  referred,  as  a  general  thing, 
to  the  taxing  power,  an  excessive  exaction  of  such  character  is,  as  to 
the  excess,  a  taking  of  the  landowner's  property  within  the  meaning 
of  the  Constitution,  at  least  when  such  excess  is  a  substantial  one.^* 

Evasion,  however,  will  not  be  tolerated  by  the  courts,^^  and  when 
it  clearly  appears  that  an  exaction,  made  in  the  form  of,  and  denomi- 
nated, a  tax,  is  nothing  more  than  a  taking  of  private  property  with- 
out due  compensation,  such  exaction  will  unhesitatingly  be  con- 
demned as  invalid,  particularly  when  the  taking  is  for  a  private 
purpose 


30 


L.  Ed.  306;  Sharpless  v.  Philadelphia, 
21  Pa.  St.  147,  59  Am.  Dec.  759. 

"When  the  state  or  municipalities 
take  money  or  property  for  public 
use  by  taxation,  the  owner  receives 
just  compensation  in  the  protection 
which  is  afforded  to  his  life,  liberty, 
or  property."  Waldrop  v.  Kansas 
City  Southern  E.  Co.,  131  Ark.  453, 
199  S.  W.   369. 

21"  Waldrop  v.  Kansas  City  Southern 
B.  Co.,  131  Ark.  45,3,  199  S.  W.  369. 

28  See  §1496,  supra. 

"It  would  be  going  too  far  to  deny 
that  the  provisions  of  the  Constitu- 
tion, which  declare  that  no  person 
shall  be  deprived  of  property  without 
due  process  of  law,  and  that  private 
property  shall  not  be  taken  for  public 
use  without  just  compensation,  would 
afford  protection  to  the  citizen  against 
impositions  made  nominally  in  the 
form  of  taxes,  but  which  were  in 
fact  forced  levies  upon  individuals 
or  confiscations  of  private  property; 
as  for  instance,  if  the  general  ex- 
penses of  the  government  of  the  State, 
or  of  one  of  its  municipal  divisions, 
should  be  levied  upon  the  property  of 
an  individual  or  set  of  individuals,  or 
perhaps  upon  a  particular  district. 
Cases  of  this  description  might  be  im- 
agined in  which  an  act  would  fall 
within  the  express  prohibitions  of  the 


Constitution.  But  to  raise  the  con- 
stitutional question  would  require  an 
extreme  case,  where  no  apportionment 
of  the  tax  with  reference  to  benefit 
should  be  attempted,  and  no  discretion 
on  the  subject  exercised,  but  one  set 
of  individuals  or  one  district'  should 
be  confessedly  and  arbitrarily  re^ 
quired  to  pay  for  benefits  conferred 
upon  others  who  bore  no  proportion  of 
the  burden.  No  such  question  arises 
where  a  tax  is  imposed  upon  a  par- 
ticular locality  to  aid  in  a  public 
purpose  which  the  legislature  may 
reasonably  regard  as  a  benefit  to  that 
locality  as  well  as  to  the  state  at 
large.  When  the  legislature  has  pro- 
ceeded upon  the  ground  of  such  mu- 
tual benefits,  and  has  undertaken  to 
make  the  aipportionment,  inequality 
in  the  apportionment  of  the  expenses 
of  the  undertaking,  with  reference  to 
the  benefits  resulting  respectively  to 
the  state  and  to  the  locality,  cannot 
be  alleged  for  the  purpose  of  im- 
pugning the  validity  of  the  act." 
Gordon  v.  Comes,  47  N".  Y.  608,  612. 

29 Lexington  v.  McQuillan's  Heirs, 
9  Dana  (Ky.)   513,  35  Am.  Dec.  159. 

80 ' '  When,  as  may  sometimes  hap- 
pen, the  legislature  transcends  its 
functions,  and  enacts,  in  the  guise  of 
a  tax  law,  a  law  w'hereby  the  property 
of  the  citizen  is  confiscated  or  taken 
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II.  OP  THE  CORPORATION,  ITS  PROPERTIES,  FRANCHISES  AND  BUSINESS 

§  4577.  Power  to  tax  in  general.  There  can  be  no  doubt  whatever 
that,  as  a  general  proposition,  private  corporations  are  subject  to  the 
taxing  power  of  the  state  to  the  same  extent  as  individuals,  except  in 
so  far  as  they  are  exempted  from  taxation  by  an  irrevocable  contract 
between  them  and  the  state.  "The  taxing  power,"  said  Chief  Justice 
Black  in  a  Pennsylvania  case,  "is  an  incident  of  the  highest  sov- 
ereignty. It  is  an  essential  part  of  every  independent  government. 
By  the  Constitution,  and  by  the  principles  which  lie  at  the  founda- 
tion of  every  organized  society,  the  state  may  tax  all  the  persons, 
natural  and  artificial,  within  her  borders,  ajid  compel  them  to  eon- 
tribute  such  part  of  their  property  and  income  as  the  legislature  may 
think  right,  to  defray  the  expenses  and  meet  the  engagements  of  the 
government.  The  wealth  of  men  who  are  associated  together  is  not 
less  subject  to  taxation  than  if  it  were  owned  by  individuals.  The 
right  is  as  clear  to  tax  an  incorporated  company  as  a  mercantile  part- 
nership."^^ 

The  fact  that  a  corporate  charter  does  not  expressly  reserve  to  the 
state  the  right  to  tax  the  corporation  does  not  constitute  an  implied 
agreement  on  the  part  of  the  state  that  it  will  not  impose  any  taxes 
upon  the  entity  created,  and,  therefore,  to  tax  it  is  not,  no  exemption 
having  been  granted  in  express  terms  or  by  necessary  implication, 
to  violate  the  constitutional  prohibition  against  impairing  the  obliga- 
tion of  contracts.'* 

And  there  is  no  reason  why  the  property  of  corporations  "should 
not  bear  its  share  of  the  necessary  public  burdens,  as  well  as  the 

for  private  purposes,  the  judiciary  has  v.    Lancaster   Sav.   Bank,    123    Mass. 

the    right    and    duty    to   interpose."  493;    Portland  Bank  v.   Apthorp,    12 

Thomas  v.  Gay,  169  U.  S,  264,  42  L.  Mass.   252;  Bank  of  Pennsylvania  v. 

Ed.  740.  Com.,  19  Pa.  St.  144. 

31  Bank  of  Pennsylvania  v.  Com.,  When,  in  chartering  a  corporation, 
19  Pa.  St.  144,  152.  See  also  North  the  state  is  silent  as  to  the  matter  of 
Missouri  B.  Co.  v.  Maguire,  20  Wall.  taxation,  its  power  to  tax:  an  the 
(U.  S.)  46,  60,  32  L.  Ed.  287;  Delaware  future  remains  unfettered.  Farring- 
Eailroad  Tax,  18  Wall.  (U.  S.)  206,  ton  v.  Tennessee,  95  U.  S.  679,  24  L. 
21  L.  Ed.  888;  Providence  Bank  v.  Ed.  '558.  See  also  §  4638,  infra. 
Billings,  4  Pet.  (IT.  S.)  514,  560,  7  L.  Unless  exempted  in  terms  which 
Ed.  939.  amount  to  a  contract,  private  corpora- 
Congress  may  tax  corporatioiis  as  tions  are  subject  to  the  taxing  power 
well  as  natural  persons.  Veazie  Bank  of  the  state  to  the  same  extent  aa 
V.  Fenno,  8  Wall.  (U.  S.)  533,  19  L.  natural  persons.  Society  for  Savings 
'Ed.  482.  V.  Coite,  6  Wall.  (U.  S.)  594,  18  L.  Ed. 

32Providence    Bank   v.    Billings,    4  897.    , 
Pet.  (U.  S.)  514,  7  L.  Ed.  -939;  ;Com. 

7927 


4577] 


Private  CoEPOEATi6iis 


[CL  59 


property  of  mdividuals. "  ^*  Accordingly,  laws  imposing  taxes  in 
general  terms,  and  without  expressly  mentioning  corporations,  are  to 
be  held  applicable  to  corporations,  unless  it  appears  that  the  legisla- 
ture did  not  intend  to  include  them,  and  corporations  have  repeat- 
edly been  held  to  be  included  in  the  word  "persons"  in  laws  relating 
to  taxation,^*  and  they  are  to  be  deemed  and  taken  as  persons  when 
the  circumstances  in  which  they  are  placed  are  identical  with  those 
of  natural  persons  expressly  included  in  the  statute.^* 

"Wherever  the  governing  principle  is  taxation,  the  term  'persons' 
in  a  statute  has  been  held  to  include  corporations,  and  under  the  as- 


33  Philadelphia  &  W.  R.  Co.  v.  Mary- 
land, 10  How.  (U.  S.)  376,  13  L.  Ed. 
461. 

"Corporations  may  be  taxed,  like 
natural  persons,  upon  their  property 
and  business."  Cleveland,  P.  &  A. 
E.  Co.  V.  Pennsylvania  (State  Tax  on 
Foreign-held  Bonds),  15  Wall.  (U.  S.) 
300,  21  L.  Ed.  179. 

34  Oalif omia.  See  Central  Pae.  R. 
Co.  V.  State  Board  of  Equalization,  60 
Cal.  35. 

Kentucky.  Louisville  &  N.  B.  Co. 
V.  Com.,  1  Bush  250. 

Massachusetts.  National  Bank  of 
Commerce  v.  New  Bedford,  155  Mass. 
313,  29  N.  E.  532. 

New  York.  People  v.  Commissioners 
of  Taxes,  23  N.  Y.  242. 

North  Carolina.  Worth  v.  Seaboard 
&  R.  B.  Co.,  m  N.  C.  310;  Worth  v. 
Petersburg  R.  Co.,  89  N.  C.  301. 

Pennsylvania.  See  Appeal  of  Fox, 
112  Pa.  St.  337,  351,  4  Atl.  149;  School 
Directors  v.  Carlisle  Bank,  &  Watts 
2S9: 

Virginia.  Miller's  Ex'r  v.  Com.,  27 
Gratt.  110;  Western  U.  Tel.  Co.  v. 
Richmond,  26  Gratt.  1. 

In  Miller's  Ex'r  v.  Com.,  27  Gratt. 
(Va.)  110,  corporations  were  held  to 
be  within  a  statute  imposing  a  col- 
lateral inheritance  tax,  although  not 
expressly  mentioned  in  the  statute. 

SBBeaston  v.  Farmers'  Bank  of 
Delaware,  12  Pet.  (U.  S.)  102,  134, 
9    L.    Ed..  1017;    British    Commercial 


Life  Ins.  Co.  v.  Commissioners  of 
Taxes  &  Assessments,  1  Abb.  Dec.  (N. 
Y.)  199,  28  How.  Pr.  41;  People  v. 
McLean,  5  Abb.  N.  Cas.  (N.  Y.)  137; 
Field  V.  New  York  Cent.  R.  Co.,  29 
iBarb.  (N.  Y.)  176;  Central  Petroleum 
Co.  V.  Com.,  25  Leg.  Int.  (Pa.)  316; 
Lehigh  Bridge  Co.  v.  Lehigh  Coal  & 
Navigation  Co.,  4  Bawle  (Pa.)  9; 
Crafford  v.  Supervisors  of  Warwick 
Co.,  87  Va.  110,  10  L.  R.  A.  129,  12 
S.  E.  147;  Miller's  Ex'r  v.  Com.,  27 
Gratt.  (Va.)  110;  Western  IJ.  Tel.  Co. 
v.  Richmond,  26  Gratt.  (Va.)  1;  Balti- 
more &  O.  R.  Co.  V.  Gallahue's 
Adm'rs,  14  Gratt.  (Va.)  563;  Strib- 
bling  V.  Bank  of  Valley,  5  Rand.  (Va.) 
132;  United  States  Bank  v.  Merchants' 
Bank,  1  Rob.  (Va.)  573,  589.  See, 
however.  Central  Pac.  R.  Co.  v.  State 
Board  of  Equalization,  60  Cal.  35;  Ap- 
peal of  Fox,  112  Pa.  St.  337,  351,  4  Atl. 
149;  School  Directors  of  Carlisle  v. 
Carlisle  Bank,  8  Watts  (Pa.)  289. 

A  constitutional  provision  that  the 
personal  property  of  residents  of  the 
state  shall  be  subject  to  taxation  in 
the  county  where  the  resident  bona 
fide  resides  and  not  elsewhere,  refers 
'only  to  natural  persons  and  not  to  cor- 
porations, and  is  not,  therefore,  con- 
travened by  a  statute  dividing  taxes 
•on  railroad  rolling  stock  among  the 
counties  in  which  the  line  is  located. 
Baltimore,  C.  &  A.  Ry.  Co.  v.  Commis- 
sioners of  Wicomico  County,  93  Md. 
113,  48  Atl.  853. 
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sessment  and  tax  laws,  corporations  are  assessed  and  taxed,  although 

the  word  persons  is  used  therein,  and  corporations  are  not  men- 
tioned. "^6 

A  statute  imposing  a  tax  upon  a  corporation  will  not  he  construed 
literally,  if  it  is  susceptible  of  any  other  reasonable  construction, 
where  a  literal  eonstruction  would  enable  the  corporation  to  evade 
taxation,  for  statutes  are  always  to  be  construed  in  accordance  with 
the  intention  of  the  legislature,  and  it  is  not  to  be  supposed  that  the 
legislature  intends  that  taxation  shall  be  evaded.^'^  In  accordance  with 
this  rule,  it  was  held  in  a  Pennsylvania  case  that,  as  a  literal  construc- 
tion of  ce'rtain  words  in  an  act  imposing  a  tax  on  dividends  of  a  cor- 
poration would  place  it  in  the  power  of  the  directors  of  the  corporation 
to  declare  dividends  in  such  a  manner  as  to  escape  all  taxation,  and  as 
the  act  was  reasonably  susceptible  of  another  construction  whereby 
revenue  would  be  secured,  the  latter  construction  should  be  placed 
upon  it.** 

If  an  association  assumes  to  act  as  a  corporate  body,  and  acquires 
property  as  such,  it  cannot  escape  liability  for  taxes  assessed  against 
it  on  the  property  by  setting  up  that  it  had  no  legal  existence  as  a 
corporation.  It  is  estopped,  in  such  a  case,  to  deny  its  corporate 
existence.'^  So,  if  a  corporation  acquires  property  or  carries  on  a 
business  which  its  charter  does  not  authorize  it  to  aicquire  or  carry 
on,  it  cannot  set  up  its  violation  of  its  charter  to  escape  liability  for 
the  tas,es  due  upon  the  property  or  business.** 

Finally,  as  far  as  this  general  consideration  of  the  taxability  of  cor- 
porations is  concerned,  the  Federal  Supreme  Court  has  declared  that 

86  Crafford  v.  Supervisors  of  War-  88  Philadelphia  v.  Bidge  Ave.  Pas- 
wiek  County,  i87  Va.   110,  115,  10  L.      senger  Ey.  Co.,  102  Pa.  St.  190. 

E.  A.  129,  12  S.  B.  147.  39  Atlanta  &  E.  Air-Line  E.  Co.  v. 

A~  difEereut  rule,  however,  obtains  State,  63  Ga.  483. 
where  they  are  exempted  by  the  terms  40  People  v.  Sohmer,  155  N.  Y.  App. 
of  the  statute,  or  by  the  nature  of  the  Div.  842,  140  N.  Y.  Supp.  507  (es- 
subjeet  to  which  the  statute  relates.  toppel  of  corporation  to  deny  author- 
Miller's  Ex'r  V.  Com.,  27  Gratt.  (Va.)  ity  to  deal  in  real  property);  Minne- 
110.  apolis,   St.   P.   &  S.  S.  M.   E.   Co.   v. 

87  Philadelphia  v.  Bidge  Ave.  Pas-  Oppegard,  18  N.  D.  1,  118  N.  "W.  830 
fienger  Ey.  Co.,  102  Pa.  St.  190.  (railroad   company   carrying   on   tele- 

The  rules   of  construction   for  the  grajih  business  for  compensation).   See 

purpose  of  determining  whether  a  eor-  also  Salt  Lake  City  v.  HoUister,  118 

poration  has  been  granted  an  exemp-  V.  S.  256,  30  L.  Ed.  176  (city  carrying 

tion  from  taxation,  and,  if  so,  the  ex-  on  business  of  distilling  spirits), 
tent  of  th^  exemption,  are  considered 
in  subsequent   sections.     See   §§  4639- 

4646,  infra.  
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' '  in  corporations  four  elements  of  taxable  value  are  sometimes  found : 
1',  franchises;  2,  capital  stock  in  the  hands  of -the  corporation;  3, 
corporate  property ;  and  4,  shares  of  the  capital  stock  in  the  hands  of 
the  individual  stockholders."*^ 

§  4578.  Equality  and  uniformity— In  general.  In  his  Wealth  of 
Nations,  Adam  Smith  declares  that  "the  subjects  of  every  state  ought 
to  contribute  towards  the  support  of  the  government  as  nearly  as 
possible  in  proportion  to  their  respective  abilities;  that  is,  in  propor- 
tion to  the  revenue  which  they  respectively  enjoy  under  the  protec- 
tion of  the  state.  The  expense  of  government  to  the  individuals  of 
a  great  nation  is  like  the  expense  of  management  to  the  joint-tenants 
of  a  great  estate,  who  are  all  obliged  to  contribute  in  proportion  to 
their  respective  interests  in  the  estate.    In  the  observation  or  neglect 

of  this  maxim  consists  what  is  called  the  equality  or  inequality  of 
taxation,  "■i^ 

Until  the  adoption  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  however,  the  states  might,  except  as  they  were  re- 
strained by  their  own  constitutions,  impose  taxes  on  property  within 
their  respective  jurisdictions  arbitrarily  and  capriciously  and  with- 
out any  regard  to  the  matter  of  equality.^  But  coincidently  with 
the  adding  of  the  Fourteenth  Amendment  to  the  supreme  law  of  this 
country,  freedom  from  restraint  in  this  particular  became  a  thing  of 
the  past.** 

Even  conceding  that  the  equal  pro;tection  clause  of  such  amend- 
ment which  was  adopted  shortly  after  the  close  of  the  Civil  "War  was 
designed  to  secure  to  the  negro  the  full  enjoyment  of  his  newly-ac- 
quired freedom,  its  operation  is  not  limited  to  the  accomplishment 
of  such  purpose.**  "A  constitutional  provision,"  declared  Mr.  Jus- 
tice Field  of  the  Supreme  Court  of  the  United  States  at  one  time 
while  on  circuit,  quoting  in  support  of  his  position  from  the  opinion 
of  Chief  Justice  Marshall  in  the  Dartmouth  College  Case,**  "is  not  to 

41  Tennessee  v.  Whitworth,  117  U.  4S  County  of  Santa  Clara  v.  South- 
S.  129,  29  L.  Ed.  830.                                    em  Pae.  R.  Co.,  18  Fed.  385,  396. 

"The  property  of  a  railroad   com-  44 "The    equal    protection    of    the 

pany  for  purposes  of  taxation  oonsista  laws  is  a  pledge  of  the  protection  of 

of  its  realty,  its  local  personalty,  its  equal  laws."     Yick  Wo  v.  Hopkins, 

rolling  stock,  its  choses  in  action,  and  118  TJ.  S.  356,  30  L.  Ed.  220. 

its  franchise. ' '    Franklin  v.  Nashville,  46  County  of  Santa  Clara  v.  South- 

C.  &  St.  L.  By.,  12  Lea  (Tenn.)  521,  ern  Pac.  E.  Co.,  18  Fed.  385,  397. 

537.  46  4  Wheat.   (U.   S.)  518,  644,  4  L. 

42  Smith 's  Wealth  of  Nations,  Book  Ed.   629. 
V,  c.  2,  pt.  2,  p.  371. 
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be  restricted  in  its  application  because  designed  originally  to  prevent 
an  existing  wrong."*''  Contipuing,  Justice  Field  said:  "All  history 
shows  that  a  particular  grievance  suffered  by  an  individual  or  a  class, 
from  a  defective  or  oppressive  law,  or  the  absence  of  any  law,  touch- 
ing the  matter,  is  often  the  occasion  and  cause  for  enactments,  con- 
stitutional or  legislative^  general  in  their  character,  designed  to  cover 
cases  not  merely  of  the  same,  but  all  cases  of  a  similar,  nature.  The 
wrongs  which  were  supposed  to  be  inflicted  upon  or  threatened  to 
citizens  of  the  enfranchised  race,  by  special  legislation  directed 
against  them,  moved  the  framers  of  the  [14th]  amendment  to  place 
in  the  fundamental  law  of  the  nation  provisions  not  merely  for  the 
security  of  those  citizens,  but  to  insure  to'  all  men,  at  all  times,  and  at 
all  places,  due  process  of  law,  and  the  equal  protection  of  the  laws. 
Oppression  of  the  person  and  spoliation  of  property  by  any  state  were 
thus  forbidden,  and  equality  before  the  law  was  secured  to  all.  *  *  * 
With  the  adoption  of  the  amendment  the  power  of  the  states  to  op- 
press any  one  under  any  pretense  or  in  any  form  was  forever  ended ; 
and  henceforth  all  persons  within  their  jurisdiction  could  claim 
equal  protection  under  the  laws.  And  by  equal  protection  is  meant 
equal  security  to  every  one  in  his  private  rights — in  his  right  to  life, 
to  liberty,  to  property,  and  to  the  pursuit  of  happiness.  It  implies 
not  only  that  the  means  which  the  laws  afford  for  such  security  shall 
be  equally  accessible  to  him,  but  that  no  one  shall  be  subject  to  any 
greater  burdens  or  charges  than  such  as  are  imposed  upon  all  others 
under  like  circumstances.  *  *  *  Unequal  taxation,  so  far  as  it 
can  be  prevented,  is,  therefore,  with  other  unequal  burdens,  pro- 
hibited by  the  amendment."*'     Since,  then,  the  equal  protection 

.    47'County  of  Santa  Clara  v.  South-  every  state  and  territory  to  make  and 

era  Pae.  B.  Co.,  18  Fed.  385,  397.  enforce  contracts;   to  sue,  be  parties, 

48  County  of  Santa  Clara  v.  South-  and  give  evidence;  to  inherit,  pur- 
em  Pac.  R.  Co.,,  18'  Fed.  385,  397.  chase,  lease,  sell,  own,  and  convey  real 

As  showing  legislative  recognition  and  personal  property;  and  to  the 
hy  Congress,  Portly  after  the  adop-  benefit  of  all  laws  and  proceedings 
tion  of  the  Fourteenth  Amendment,  for  the  security  of  persons  and  prop- 
that  the  equal  protection  clause  there-  erty, — as  were  enjoyed  by  white  citi- 
of  extended  to  the  matter  of  taxation,  zens,  and  should  be  subject  to  like 
Justice  Field,  in  County  of  Santa  punishments,  pains,  and  penalties,  and 
Qara  v.  Southern  Pae.  R.  Co.,  supra,  to  none  other.  After  the  adoption  of 
mentioned  the  fact  that ' '  the  original  the  amendment  the  act  was  re-enacted, 
civil  rights  act,  previously  passed,  and  to  the  clause  that  all  persons 
made  persons  of  the  emancipated  race  Aould  enjoy  the  same  rights  as  white 
citizens,  and  declared  that  all  citizens  citizens,  and  be  subject  to  like  punish- 
of  the  United  States,  of  every  race  or  ments,  pains,  and  penalties,  it  added: 
color,  should  have  the  same  rights  in  and   subject    only   tb   like   'taxes,   U- 
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clause  of  the  amendment  does  impose  a  restraint  upon  the  ■  taxing' 
power  of  each  of  the  several  states,  and  since  a  private  corporation 
is  a  "person"  within  the  meaning  of  that  clause,*®  it  follows  that  a 
state  tax  upon  such  a  corporation  cannot  be  sustained  when  it  accom- 
plishes that  which  is  forbidden  by  such  clause.  And  that  a  statute 
which  imposes  a  grossly  unequal  tax  will  be  declared  invalid  is  made 
doubly  certain,  in  some  of  the  states,  by  the  provision,  in  their  several 
constitutions,  which  expressly  requires  that  taxes  be  equal,  uniform, 
proportional,  etc.  As  far,  however,  as  laying  down  any  clearly  de- 
fined rule,  applicable  in  all  cases,  is  concerned,  the  question  of  what 
tax  statute  satisfies  the  equality,  demanded  by  the  part  of  the  Fed- 
eral Constitution  under  consideration  or,  for  that  matter,  by  the 
clause,  of  similar  effect,  of  a  state  constitution,  is  a  question  which 
has  not  been,  and  which,  in  all  probability,  can  never  be  conclusively 


censes,  and  exactions  of  every  kind, 
and  to  no  other.'  The  congress  which, 
re-enacted  the  civil  rights  act  with 
this  addition  was  largely  composed  of 
those  who  had  voted  for  the  amend- 
ment; and  it  is  well  known  that  op- 
pressions by  unequal  taxation  were 
the  subject  of  consideration  before  the 
committee  of  the  two  houses  under 
whose  direction  the  amendment  was 
proposed.  But,"  adds  the  Justice, 
"were  this  otherwise,  and  were  the 
wrong  of  such  unequal  taxation  not 
prominently  in  the  minds  of  the 
framers,  it  being  within  the  language, 
it  must  be  held  to  be  within  the  opera- 
tion of  the  prohibition."  See,  how- 
ever, Mr.  Justice  Miller's  dictum  in 
Davidson  v.  New  Orleans,  96  TJ.  S. 
97,  24  L.  Ed.  616  (decided  in  1878) 
to  the  effect  that  the  Federal  Consti- 
tution imposes  on  the  states  no  re- 
quirement of  equality. 

49  Southern  R.  Co.  v.  Greene,  216  V. 
S.  400,  54  L.  Ed.  536,  17  Ann.  Oas. 
1247;  Charlotte,  C.  &  A.  E.  i  Co.  v. 
Gibbes,  142  U.  S.  386,  35  L.  Ed.  1051; 
Home  Ins.  Co.  v.  People,  134  TJ.  S. 
'594,  33  L.  Ed.  1025;  Pembina  Consol. 
Silver  Mining  &  Milling  Co.  v.  Penn- 
sylvania, 125  TJ.  S.  181,  31  L.  Ed. 
650;  Chamberlain  v.  Walter,  60  Fed. 


788;  Singer  Mfg.  Co.  v.  Wright,  33 
Ped.  121;  Santa  Clara  County  v. 
Southern  Pac.  R.  Co.,  18  Fed.  38S, 
118  TJ.  S.  394,  30  L.  Ed.  118;  Railroad 
Tax  Cases,  13  Fed.  722. 

In  Santa  Clara  County  v.  Southern 
Pac.  R.  Co.,  118  U.  S.  394,  30  L.  Ed. 
118,  there  appears,  preceding  th6 
opinion  of  the  court,  the  following: 
"Announcement  by  Mr.  Chief  Justice 
Waite:  The  court  does  not  wish  to 
hear  argument  on  the  question  whether 
the  provision  in  the  Fourteenth 
Amendment  to  the  Constitution,  which 
forbids  a  State  to  deny  to  any  per- 
son within  its  jurisdiction  the  equal 
protection  of  the  laws,  applies  to  these 
corporations.  We  are  all  of  opinion 
that  it  does." 

"  It  is  well  settled  that  corporations 
are  persons  within  the  provisions  of 
the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States.  *  *  * 
The  rights  and  securities  guaranteed 
to  persons  by  that  instrument  can- 
not be  disregarded  in  respect  to  these 
artificial  entities  called  corporations 
any  more  than  they  can  be  in  respect 
to  the  individuals  who  are  the  equit- 
able owners  of  the  property  belonging 
to  such  corporations.  A  state  has  no 
more  power  to   deny  to  corporations 
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answered.*"     Perfect  equality  in  the  matter  of  taxation,  has  been 
said  to  be  unattainable^^  and  impossible,**  and  has  been  eharacter- 


the  equal  protection  of  the  law  than 
it  has  to  individual  citizens."  Gulf, 
C.  &  S.  F.  E.  Co.  V.  Ellis,  16&^  U.  S. 
150,  41  L.  Ed.  666. 

SOMagoun  v,  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283,  42  L.  Ed. 
1037. 

The  fact  that  the  highest  court  of 
the  state  departed  from  its  earlier  de- 
cisions, in  determining  a  tax  matter, 
is  not  suficient  to  raise,  in  the  Fed- 
eral Supreme  Court,  the  question  of 
the  equal  protection  of  the  laws.  Fi- 
delity &  C.  Trust  Co.  V.  LouisviUe, 
245  U.  S.  54,  59,  62  L.  Ed.  145. 

61  People  V.  Whyler,  41  Cal.  351; 
Atchison,  T.  &  S.  F.  By.  Co.  v.  Clark, 
60  Kan.  826,  47  L.  E..A.  77,  58  Pac. 
477;  Lexington  v.  McQuillan's  Heirs, 
9  Dana  (Ky.)  513,  35  Am.  Dec.  159, 
163.  See  also  Yamhill  County  v. 
Foster,  53  Ore.  124,  99  Pac.  286. 

"Perfectly  equal  taxation  will  re- 
main an  unattainable  good  as  long  as 
laws  and  government  and  men  are  im- 
/perfect."  Grim  v.  Weissenberg 
,  School  Dist.,  57  Pa.  St.  433,  98,  Am. 
Dec.   237. 

"Perfect  equality  in  the  assessment 
of  taxes  is  unattainable.  Approxi- 
mation to  it  is  all  that  can  be  had. 
Under  any  system  of  taxation,  how- 
ever wisely  and  carefully  framed,  a 
disproportionate  share  of  the  public 
burdens  will  be  thrown  on  certain 
kinds  of  property,  because  they  are 
visible  and  tangible,  while  others  are 
of  a  nature  to  elude  vigilance.  It  is 
only  where  statutes  are  passed  which, 
impose  taxes  on  false  and  unjust  prin- 
ciples, or  operate  to  produce  gross  in- 
equality, 80  that  they  cannot,  be 
deemed  in  any  just  sense  proportional 
in  their  effect  on  those  who  are  to 
bear  the  public  charges  that  courts 
can  interpose  and  arrest  the  course  of 
legislation   by   declaring   suck    enact- 


ments void."  Bigelow,  C.  J.  in  Com. 
V.  People's  Five  Cents  Sav.  Bank,  5 
Allen  (Mass.)  428. 

"Exact  equality  and  absolute  jus- 
tice in  taxation  are  recognized  by 
all  as  unattainable  under  any  system 
of  government."  Henderson  Bridge 
Co.  V.  Henderson,  173  U.  S.  592,  43 
L.    Ed.    823. 

"Absolute  equality  and  uniformity 
are  seldom,  if  ever,  attainable.  The 
diversity  of  human  judgments,  and 
the  uncertainty  attending  all  human 
evidence,  preclude  the  possibility  of 
this  attainment.  Intelligent  men  dif- 
fer as  to  the  value  of  even  the  most 
common  objects  before  them — of  ani- 
mals, houses,  and  lands  in  constant 
use.  The  most  that  can  be  expected 
from  wise  legislation  is  an  approxima- 
tion to  this  desirable  end;  and  the  re- 
quirement of  equality  and  uniformity 
found  in  the  constitutions  of  some 
states  is  complied  with  when  designed 
and  manifest  departures  from  the  rul« 
are  avoided."  Stanley  v.  Board 
Sup'rs  Albany  Co.,  121  U.  S.  535,  30 
L.  Ed.  1000. 

52  Comer  v.  Folsom,  13  Minn.  219; 
In  re  McKennan's  Estate,  27  S.  D. 
136,  Ann.  Cas.  1913  D  745,  130  N.  W. 
33,  rev'g  former  opinion  25  S.  D.  369, 
33  L.  E.  A.  (N.  S.)  606,  126  N.  W.  611, 
and  quoting  In  re  Watson,  17  S.  D. 
486,  2  Ann.  Cas.  321,  97  N.  "W.  463. 

"Perfect  equality  is  not  possible. 
Indeed,  if  this  were  necessary  there 
could  be  no  taxation,  except  such  as 
would  include  every  person  and  every 
thing,  which  would  manifestly  be  im- 
practicable and  unjust."  Weber  v. 
Eeinhard,  73  Pa.  St.  370,  13  Am.  Eep. 
747. 

"It  is  the  theory  of  a  republican 
government  that  taxes  shall  be  laid 
equally  in  p-oportion  to  the  nature  of 
property;    and   when   collected,  shall 
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ized  as  a  dream  unrealized^  and  as  being  in  some  sense  Utopian.^* 

Equality  can  exist,  and  hence  is  demandable  only  to  the  extent  of, 

approximation.^"    Moreover,  "an  examination  of  the  books  discloses," 


be  applied  only  to  purposes  in  whieli 
the  tax-payers  shall  have  an  equal 
interest.  But  this  is  impossible,  even 
in  the  simplest  state  of  society,  and 
becomes  more  arid  more  difficult  in 
proportion  as  a  higher  civilization  < 
diversifies  the  characters,  circum- 
stances, and  the  pursuits  of  the  peo- 
ple. *  *  *  It  is  not  therefore  every 
inequality  of  burden  or  benefit — not 
every  disproportion  between  the  sum 
•which  a  citizen  pays  and  the  interest 
which  he,  as  an  individual;  has  in  the 
purpose  to  which  it  is  applied — that 
can  make  a  tax  law  void. ' '  Sharpless 
V.  Philadelphia,  21  Pa.  St.  147,  59 
Am.  Dec.  75S.  > 

63 ' '  Perfect  equality  and  perfect 
uniformity  of  taxation  as  regards  in- 
dividuals or  eorporationa,  or  the  dif- 
ferent classes  of  property  subject  to 
rtaxation,  is  a  dream  unrealized.  It 
may  be  admitted  that  the  system 
■which  most  nearly  attains  this  is  the 
ibest.  But  the  most  complete  system 
•which  can  be  devised,  must  when  we 
iconsider  the  immense  variety  of  sub- 
jects which  it  necessarily  embraces, 
be  imperfect.  And  when  we  come  to 
its  application  to  the  property  of  all 
the  citizens,  in  all  the  localities  of  a. 
large  State  *  ■»  »j  the  application 
being  made  by  men  whose  judgments 
and  opinions  must  vary  as  they  are 
affected  by  all  the  circumstances 
bi'ought  to  bear  upon  each  individual, 
the  result  must  inevitably  partake 
largely  of  the  imperfection  of  human 
nature,  and  of  the  evidence  on  which 
human  judgment  is  founded. ' '  Taylor 
V.  Secor  (State  Railroad  Tax  Cases), 
■92  U.  S.  575,  23  L.  Ed.  663. 

"Perfect  uniformity  and  perfect 
equality  of  taxation,  in  all  the  aspects 
in  which  the  human  mind  can  view  it, 
is  a  baseless  dream,  as  this  court  has 


said  more  than  once."  Edye  v. 
Robertson  (Head  Money  Cases),  112 
U.  S.  580,  28  L.  Ed.  798,  citing  Taylor 
V.  Secor  (State  Railroad  Tax  Cases), 
supra. 

"No  system  has  ever  been  devised 
which  has  produced  perfect  equality 
and  uniformity  of  taxation  as  between 
persons  or  corporations  or  different 
classes  of  property,  and  such  a  result 
•cannot  reasonably  be  expected." 
Eirst  Nat.  Bank  of  Urbana  v.  Holmes, 
246  111.  362,  92  N.  E.  893. 

"Taxes  seldom  bear  equally  upon 
all."  State  v.  Tra-velers'  Ins.  Co., 
70  Conn.  590,  66  Am.  St.  Rep.  138, 
40  Atl.  465. 

64 "An  exact  equalization  of  the 
burden  of  taxation,  is  unattainable 
and  Utopian.  But  still  there  are  well- 
defined  limits,  within  which  the  prac- 
tical equality  of  the  constitution  may 
ibe  preserved,  and  which,  therefore, 
should  be  deemed  impassable  barriers 
to  legislative  power.  Taxation  may 
not  be  universal;  but  it  must  be  gen- 
eral and  uniform."  Lexington  v. 
McQuillan's  Heirs,  9  Bana  (Ky.)  513, 
36  Am.  Dec.  159. 

66  Stanley  v.  Board  Sup'rs  Albany 
Co.,  121  IT.  S.  535,  30  L.  Ed.  1000; 
Com.  V.  People 's  Five  Cents  Sav. 
Bank,  5  Allen  (Mass.)  428,  per  Bige- 
low,  C.  J.;  Allen  v.  Drew,  44  Vt.  174, 
per  Bedfield,  J.  See  also  Yamhill 
County  V.  Foster,  53  Ore.  124,  99  Pac. 
286. 

"Equality  of  taxation,  as  a  maxim 
of  taxation,  means  equality  of  sacri- 
fice. It  means  appropriating  the  con- 
tributions of  each  person  towards  the 
expenses  of  government,  so  that  he 
ehall  feel  neither  more  nor  less  in- 
convenience from  his  share  of  the 
payment  than  every  other  person  ex- 
periences  from  his.     This  standard. 
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to  quote  the  Supreme  Court  of  Minnesota,  "that  the  equality  man- 
date has  been  expanded  and  made  tp  yield,  from  time  to  time,  to  new 
and  advancing  social  and  economic  conditions.  The  general  principle 
is  retained,  but  is  applied  with  less  rigor  and  strictness. "  ^®    In  an 


like  other  standards  of  perfection, 
cannot  be  completely  realized."  Mill, 
Pok  Econ.,  Bk.  5,  c.  2,  §  2. 

"As  this  court  h^s  frequently  said, 
the  purpose  of  requiring  all  tax  laws 
to  be  uniform  in  their  application  to 
the  same  class  of  subjects  is  to  pro- 
duce equality  of  taxation,  but  abso- 
lute equality  has  never  been  attained, 
and  approximate  equality  is  the  best 
result  obtainable  under  our  present 
system  of  taxation.  Where  there  is 
substantial  uniformity  in  the  applica- 
tion of  tax  laws  the  mandate  of  the 
[Pennsylvania]  Constitution  is  not  of- 
fended against'.  This  is  the  rule  of 
all  the  cases  in  which  the  question 
was  considered."  Mineral  E.  &  Min. 
Co.  V.  Northumberland  County  Oom'rs, 
229  Pa.  436,  78  Atl.  991. 

Perfect  equality  in  a  special  assess- 
ment is  hardly  attainable,  and  ap- 
proximation is  all  that  can  reasonably 
be  expected.  Ladd  v.  Gambell,  35 
Ore.  393,  59  Pac.  113. 

"There  is  therefore  no  precise  ap- 
plication of  the  rule  of  reasonableness 
of  classification,  and  the  rule  of  equal- 
ity permits  many  practical  inequali- 
ties. And  necessarily  so.  In  a  classi- 
fication for  governmental  purposes 
there  cannot  be  an  exact  exclusion  or 
inclusion  of  persons  and  things." 
Magoun  v.  Illinois  Trust  &  Savings 
Bank,  170  U.  S.  283,  42  L.  Ed.  1037. 

B6  State  V.  Bazille,  97  Minn.  11,  6 
L.  B.  A.  (N.  S.)  732,  7  Ann.  Cas. 
1056,  106  N..  W.  93  (involving  consti- 
tutionality of  Minnesota  inheritance 
tax),  quoted  in  In  re  McKennan's 
Estate,  27  S.  D.  136,  Ann.  Cas.  1913  D 
745,  130  N.  "W.  33  (involving  con- 
stitutionality of  South  Dakota  in- 
Iheritance  tax).     Prior  to  making  the 


statements  quoted  in  the  text,  the 
court,  in  State  v.  Bazille,  supra,  spoke 
as  follows:  "The  history  of  taxation 
is,  in  harmony  with  all  human  afEairs, 
one  of  evolution.  Its  progress  from 
the  earliest  times  to  the  present  day 
is  one  of  constant  development,  in 
keeping  with  the  advancing  intelli- 
gence of  man,  unrolling  step  by  step, 
with  changing  economic  and  social 
conditions,  tardily  however,  new 
methods  and  means  of  subjecting  un- 
taxed property  to  the  tax  rolls. 
*  *  *  But  in  more  recent  times^ 
new  species  of  property,  'new  in  kind, 
intangible  in  character,  vast  in  extent, 
and  enormous  in  value,'  have,  owing 
to  industrial  growth  and  commercial 
enterprise,  come  rapidly  into  exist- 
ence, and  methods  and  means  of  reach- 
ing and  subjecting  the  same  to  its 
share  of  the  public  burdens  have  de- 
veloped and  been  put  into  practical 
operation  by  the  legislatures  and 
courts  of  this  country.  'Ability  or 
faculty  to  pay'  has  come  to  be  the 
test  in  determining  the  justness  of 
taxation.  It  is  'not  only  the  ideal 
•basis  of  taxation,  but  the  goal  towards 
v/hieh  society  is  steadily  working.  It 
lies  instinctively  and  unconsciously  at 
the  bottom  of  all  our  endeavors  at  tax 
reform.'  *  *  •  The  equity  and 
fairness  of  this  theory  in  its  broad- 
est sense  when  we  reflect  upon  the 
vast  fortunes  accumulated  as  the  re- 
sult of  especially  advantageous  oppor- 
tunities and  facilities,  not  possessed 
by  people  in  general,  is  apparent 
and  obviorus.  It  works  no  injus- 
tice or  harm  to  those  thus  fortunately 
situated,  does  not  injuriously  affect 
productive  or  industrial  agencies,  and 
relieves  in  a  measure  those  with  lesser 
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early  Ohio  case,  it  was  said  that  taxing  by  a  uniform  rule,  as  de- 
manded  by  the  Ohio  Constitution,  "requires  uniformity  not  only  in 
the  rate  of  taxation,  but  also  uniformity  in  the  mode  of  the  assess- 
ment  upon  the  taxable  valuation.  Uniformity  in  taxing  implies 
equality  in  the  burden  of  taxation,  and  this  equality  of  burden  can- 
not exist  without  uniformity  in  the  mode  of  the  assessment,  as  well 
as  in  the  rate  of  taxation.  But  this  is  not  all.  The  uniformity  must 
be  coextensive  with  the  territory  to  which  it  applies.  If  a  state  tax, 
it  must  be  uniform  over  all  the  state;  if  a  county,  town  or  city  tax, 
'  it  must  be  uniform  throughout  the  extent  of  the  territory  to  which  it 
is  applicable.  But  the  uniformity  in  the  rule  required  by  the  Con- 
stitution, does  not  stop  here.  It  must  be  extended  to  all  property  sub- 
ject to  taxation,  so  that  all  property  must  be  taxed  alike,  equally, 
which  is  taxing  by  a  uniiorm  rule."^''  In  a  case,  recently  decided 
by  the  Supreme*  Court  of  the  United  States,  such  court  held  that  a 
constitutional  provision  that  "all  corporate  property  shall  pay  the 
same  rate  of  taxation  paid  by  individual  property"  requires  that  not 
ofily  the  percentage  of  the  rate  but  the  basis  of  the  valuation  be  the 


same.' 


5t 


opportunities  and  those  to  whom  tax- 
ation is  always  an  extreme  burden. 
This  theory  does  not,  however,  har- 
monize well  with  a  strict  application 
of  the  fundamental  mandate  of  equal- 
ity as  applied  more  particularly  to  the 
proportional  system  of  taxation  in 
force  in  this  and  other  states.  We 
mean  by  'proportional  system'  a  tax 
at  a  fixed  and  uniform  rate,  in  propor- 
tion to  the  amount  of  taxable  prop- 
erty, based  upon  a  cash  valuation;  and 
legislatures  and  courts  have  been  not 
a  little  embarrassed  in  attempts  to 
apply  it." 

67  Exchange  Bank  v.  Hines,  3  Ohio 
St.  1,  quoted  in  Cuinmings  v.  Mer- 
chants' Nat.  Bank  of  Toledo,  101  tJ. 
S.  153,  25  L.  Ed.  903.  See,  however, 
State  V.  Jones,  51  Ohio  St.  492,  37 
N.  E.  945,  quoted  in  note  71,  §  4579, 
infra. 

It  was  held  in  Taylor  v.  Secor,  92 
XT.  S.  575,  23  L.  Ed.  663  "that  taxes 
are  uniform  when  the  rate  of  taxa- 
tion is  the  same  on  assessments  ascer- 


tained by  the  same  method."  Colum- 
bus Southern  E.  Co.  v.  Wright,  151 
U.  S.  470,  38  L.  Ed.  238. 

"A  tax  is  equal  and  uniform  which 
reaches  and  bears  with  the  like  bur- 
den upon  all  the  property  within  the 
given  district,  county,  etc.  It  bears 
the  like  burden  when  the  valuation  of 
each  parcel  is  ascertained  in  the  same 
mode — the  mode  prescribed  by  law — 
and  when  it  is  subject  to  the  same 
rate  of  taxation  as  other  property 
v4thin  the  district,  county,  etc." 
People  V.  Whyler,  41  Gal.  351. 

68  Greene  v.  Louisville  &  I.  E.  Co., 
244  U.  S.  499,  61  L.  Ed.  1280,  Ann.  Cas. 
1917  E   S8. 

"That  in  order  to  tax  all  property 
equally  it  is  as  necessary  to  value  it 
by  the  same  standard,  as  to  take  for 
the  tax  the  same  portion  of  the  value 
when  found,  is  a  plain  mathematica}, 
proposition  which  as  matter  of  law 
has  been  so  thoroughly  considered  by 
this  court  that  comment  ia  now  un- 
called for."    Boston  &  M,  R,  E,  t, 
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"While  a  statute  which  permits  a  taxpayer  to  deduct  his  bona  fide 
debts  from  his  gross  credits  does  not  ma,ke  for  the  unequal  taxation! 
inhibited  by  the  state  constitution,*®  it  has  been  held  that  the  equal 
protection  clause  of  the  Fourteenth  Amendment  prevents  a  state  from 
assessing  taxes  against  the  property  of  railroad  companies  and  other 
<3orporations  without  deducting  the  amount  of  mortgages  thereon, 
while  it  allows  such  a. deduction  in  the  case  of  individuals.*" 

A  statute,  relating  to  back  taxes,  is  not  invalid  under  the  equal 
protection  clause  merely  because  it  makes  such  taxes  assessable  in  a 
mode  different  from  that  prescribed  for  the  assessment  of  current 
taxes,  the  rule  of  assessment  being  the  same  in  each  ease.*^ 

A  person,  however,  is  not  entitled,  under  the  Fourteenth  Amend- 
ment to  the  equal  protection  of  the  laws  of  a  state  within  the  terri- 
torial jurisdiction  of  which  he  is  not  physically  present.*^  While 
the  word  "person,"  as  used  in  t]ie  equal  protection  clause,  applies 
to  aliens  as  well  as  to  citizens,^'  and  to  private  corporations  as 
well  as  to  natural  persons,®*  the  equal  protection  which  a  corpora- 
tion can  claim  is  only  that  accorded  to  similar  associations  within  the 
jurisdiction  of  the  state,®*  and,  generally  speaking,  a  state  may 
impose  as  a  conditioii  precedent  to  the  admission  within  its  territorial 


State,  75  IST.  H.  513,  31  L.  R.  A. 
(N.  S.)  539-,  Ann.  Gas.  1912  A  382, 
77  Atl.  996. 

89  Scandinavian  Mut.  Aid  Ass'n  v. 
Kearney  County,  81  Neb.  473,  118  N. 
W.  333,  overruling  petition  for  re- 
hearing in  81  Neb.  468,  116  N.  W.  155, 
and  distinguishing  Supreme  Lodge 
Modern  American  Fraternal  Order  v. 
Board  of  Eeview  Effingham  Co.,  223 
111.  54,  7  Ann.  Gas.  38,  79  N.-  E.  23. 

60  Railroad  Tax  Cases,  13  Fed.  722. 

61  Winona  &  St.  P.  Land  Co.  v. 
Minnesota,  159  U.  S.  526,  40  L.  Ed. 
247. 

62 State  v.  Travelers'  Ins.  Go.,  70; 
Conn.  590,  66  Am.  St.  Rep.  138,  40 
Atl.  465. 

63Yiek  "Wo  V.  Hopkins,  118  IT.  S. 
356,  30  L.  Ed.  220;  Fraser  v.  Me- 
Conway  &  Torley  Co.,  82  Fed.  257,  259. 

64  Note  49,  supra,  this  section. 

That  a  state  cannot  compel  a  foreign 
corporation  to  waive  the  constitu- 
tional  guaranty    of    equal   protection 


of  the  laws,  see  Pullman  Co.  v.  Kan- 
sas, 216  U.  S.  56,  63,  54  L.  Ed.  378. 

Where  it  appears  that  a  foreign 
railroad  company  has  acquired  a  large 
amount  of  railroad  property  in  the 
state  by  authority  of,  and  in  com- 
pliance with,  the  laws  of  the  state; 
that  it  is  subject  to  -the  jurisdiction 
of  the  courts  of  the  state;  that  it 
has  paid  taxes  upon  its  property,  and 
also  upon  its  franchises  within  the 
state;  in  short,  that  it  has  come  into 
the  state  in  compliance  with  the  laws 
of  the  state  and  has  been  for  many 
years  carrying  on  business  in  the  state 
under  the  laws  of  the  state,  such  com- 
pany will  be  held  to  be  within  the 
jurisdiction  of  the  state  within  the 
meaning  of  the  equal  protection 
clause.  Southern  R.  Go.  v.  Greene, 
216  U.  S.  400,  54  L.  Ed.  536,  17  Ann. 
Gas.  1247. 

66  Pembina  Consol.  Silver  Mining  & 
Milling  Co.  v.  Pennsylvania,  125  U.  6. 
181,  31  L.  Ed.  e50. 
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jurisdiction  of  a  corporation  created  by  a  foreign  state  or  nation  such 
license  or  other  tax  as  it  may  see  fit,  even  though  a  similar  tax  be 
not  exacted  from  corporations  of  its  own  creation.®*  And  since  such 
clause  does  apply  only  to  persons  who  are  physically  present  within 
the  jurisdiction  of  the  state  the  protection  of  whose  laws  they  invoke, 
it  has  been  held  that  it  does  not  prevent  a  state  from  imposing  a 
higher  tax  upon  the  shares  of  nonresidents  or  aliens  in  a  domestic 
corporation  than  is  imposed  upon  shares  owned  by  residents.*' 

The  act  of  Congress  passed  under  authority  of  the  Fourteenth 
Amendment  of  \he^  Federal  Constitution,  and  by  which  it  is  provided 
that  "all  persons  within  the  jurisdiction  of  the  United  States  shall 
have  the  same  right  in  every  state  *  *  *  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  persons  and 
property  as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like 
*  *  *  taxes,  licenses,  and  exactions  of  every  kind,  and  to  no 
other,"**  secures  such  rights  to  those  persons  only  who  at  the  time 
are  within  the  jurisdiction, — that  is,  within  the  territory  or  under' 
the  flag  of  the  United  States, — and  does  not  affect  thfe  right  of  a  state 
with  respect  to  the  taxation  of  shares  in  a  corporation  owned  by  an 
alien  who  is  not  withiii  the  United  States.  A  state  has  the  right  to 
debar  aliens  from  holding  shares  in  her  corporations,  or  to  admit 
them  to  that  privilege  only  on  such  terms  as  she  may  prescribe,  and 
it  has  the  right,  therefore,  to  tax  shares  of  stock  in  a  domestic  cor- 
poration at  a  higher  rate  than  is  imposed  upon  shares  owned  by 
residents.** 

§4579.  — Clarification,    Neither  the  equal  protection  clause  of 
the  Fourteenth  Amendment'"  nor  the  requirement  of  a  state  consti- 

66  Pembina  Oonsol.  Silver  Mining  &  68  U.  S.  Eev.  St.  §  1977,  1  Fed.  Stat. 

Milling  Co.  v.  Pennsylvania,  125  TJ.  S.  Ann.  p.  791. 

181,  31  L.  Ed.  650 i  Philadelphia  Pire  69 State   v.   Travelers'   Ins.   Co.,  70 

Ass'u  V.   New  York,   119   U.   S.   110,  Conn.   590,   66   Am.  St.  Eep.   138,  40 

30  L.  Ed.  342;  Scottish  Union  &  Na-  Atl.  465. 

tional  Ins.  Co.  of  Edinburgh,  Scotland  ">  Northwestern  Mut.  life  Ins.  Co. 

&  London,   England  v.  Herrdott,   109  v.  Wisconsin,  247  U.  S.  132,  62  L.  Ed. 

Iowa  606,  77  Am.  St.  Eep.  548,  89  N.  1025. 

W.    665;    Southern    Building   &   Loan  "The   [14th]   Amendment  does  not    ' 

Ass  'n  V.  Norman,  98  Ky.  294,  31  L.  E.  prevent  the  classification  of  property 

A.  41,  56  Am.  St.  Eep.  367,  32  S.  "W.  for  taxation— subjecting  one  kind  of 

952.      And   see    §§4596-4598   and   the  property  to  one  rate  of  taxation,  and 

chapter  on  Foreign  Corporations,  in-  another  kind  of  property  to  a  different 

f  ra.  rate  -r  distinguishing     between    fran- 

67 State  v.   Travelers'  Ins.   Co.,   70  chises,    licenses    and   privileges,    and 

Conn.  590,  66  Am.  St.  Eep.  13'8,  40  Atl.  visible    and    tangible    property,    and 

465.  between   real  and  personal  property. 
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tution  that  taxation  be  equal  and  uniform  precludes  classification.''^ 
A  state  may  select,  distin^ish  and  classify  the  subjects  of  taxation 
which  are  within  its  jurisdiction,  and  its  power  so  to  do  necessarily 
comprehends  a  wide  range  of  discretion.''^     So,  without  offending 


Nor  does  the  Amendment  proUbit 
special  legislation.  Indeed,  the  greater 
part  of  all  legislation  is  special,  either 
in  the  extpnt  to  which  it  operates,  or 
the  objects  sought  to  be  obtained  by 
it.  And  when  such  legislation  applies 
to  artificial  bodies,  it  is  not  open  to 
objection  if  all  such  bodies  are  treated 
alike  under  similar  circumstances  and 
conditions,  in  respect  to  the  privileges 
conferred  upon  them  and  the  liabili- 
ties to  which  they  are  subjected." 
Home  Ins.  Co.  v.  People,  134  TJ.  S. 
594,  33  L.  Ed.  1025.  See  also  Florida 
Cent.  &  P.  B.  Co.  v.  Eeynolds,  183  U. 
S.  471,  46  L.  Ed.  283;  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  339,  35  L. 
Ed.  1035. 

"That,  80  far  as  the  restraints  of 
the  Tederal  Constitution  are  con- 
cerned-, it  is  within  the  power  of  a 
state  to  separate  a  particular  class 
of  property,  subject  it  to  assessment 
and  taxation  in  a  mode  and  at  a  rate 
different  from  that  imposed  upon 
other  property,  and  apply  the  proceeds 
to  state  rather  than  to  local  purposes, 
is  not  open  to  question."  Michigan 
Cent.  E.  Co.  v.  Powers,  201  XJ.  S.  245, 
50  L.  Ed.  744, 

'lln  a  case  decided  by  the  Su- 
preme Court  of  Ohio,  such  court  said: 
"Taxation  by  a  uniform  rule  does  not 
necessarily  demand  that  there  should 
be  the  same  mode  of  assessment  for 
every  species  of  property,  without  re- 
gard to  any  classification.  An  assess- 
ment in  the  sense  of  a  valuation  of 
the  property  of  the  taxpayer  for  the 
purpose  of  determining  the  proportion 
of  tax  to  be  paid,  should,  it  is  true, 
be  uniform  in  its  mode,  to  the  extent 
that  the  property  is  assessed  accord- 
ing to  its  true  value  in  money.     But 


it  would  not  follow  that  different 
classes  of  property  may  not  be  valued 
for  taxation  by  different  officers  and 
boards,  and  by  different  modes  and 
agencies.  The  same  rigid  and  inflex- 
ible method  of  assessment  for  all 
classes  of  property  might  result  in  a 
marked  inequality  in  the  burden  of 
taxation.  Hence  it  has  been  the  policy 
of  the  legislature  to  classify,  for  the 
purpose  of  assessment  and  taxation, 
various  kinds  of  property,  such  as 
the  property  of  merchants,  manufac- 
turers, incorporated  banks,  uninoor- 
iporated  banks  and  bankers,  railroad 
companies,  and  other  corporations.  A 
'  classification,  however,  for  that  pur- 
pose does  not,  of  necessity,  infringe 
the  constitution  of  the  state,  because 
the  same  mode  and  the  same  officers 
and  boards  are  not  resorted  to  for  list- 
ing and  valuing  for  taxation  the  dif' 
ferent  kinds  of  property  embraced  in 
the  respective  classes."  State  v. 
Jones,  51  Ohio  St.  492,  37  N.  E.  945. 
See  also  Missouri,  K.  &  T.  B.  Co.  of 
Texas  v.  Shannon,  100  Tex.  379,  10  L. 
B.  A.   (N.  S.)   681,  100  S.  W.  138. 

72Magouu  V.  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283,  42  L.  Ed. 
1037. 

"It  may  *  *  *  be  said  that  in 
taxation  there  is  a  broader  power  of 
classification  than  in  some  other  exer- 
cises of  legislation.  There  is  cer- 
tainly as  great  a  power."  Citizens' 
Tel.  Co.  V.  Puller,  229  U.  S.  322,  57 
L.  Ed.  1206. 

"We  need  not  repeat  the  common- 
places as  to  the  large  latitude  allowed 
to  the  states  for  classification  upon 
any  reasonable  basis."  Kidd  v.  Ala- 
bama, 188  U.  S.  730,  47  L.  Ed.  669. 
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against  th^  equal  protection  clause,  a  state  may  tax  memberships 
in  an  incorporated  chamber  of  commerce  and  exempt  memberships  in 
the  Associated  Press,  lodges,  fraternal  orders,  churches,  etc.'"  Nor 
is  it  required  to  fix  the  same  rate  in  imposing  a  tax  on  one  class  of 
property  that  it  does  in  imposing  a  tax  on  another.  "It  is  sufficient 
if  all  of  the  same  class  are  siibjeeted  to  the  same  rate  and  the  tax  is 
administered  impartially  upon  them."'^*  In  a  leading  case  decided 
by  the  Supreme  Court  of  the  United  States,  such  court  said:  "The 
provision  in  the  XlVth  Amendment,  that  no  state  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws,  was 
not  intended  to  prevent  a  state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may  if  it  chooses,  exempt  cer- 
tain classes  of  property  from  any  taxation  at  all,  such  as  churches, 
libraries  and  the  property  of  charitable  institutions.  It  may  impose 
different  specific  taxes  upon  different  trades  and  professions,  and 
may  vary  the  rates  of  excise  upon  various  products;  it  may  tax  real 
estate  and  personal  property  in  a  different  manner;  it  may  tax  vis- 
ible property  only,  and  not  tax  securities  for  payment  of  money;  it 
may  allow  deductions  for  indebtedness,  or  not  allow  them.  All  such 
regulations,  and  those  of  like  character,  so  long  as  they  proceed  with- 
in reasonable  limits  and  general  usage,  are  within  the  discretion  of 
the  state  legislature,  or  the  people  of  the  state  in  framing  their 
Constitution.  But  clear  and  hostile  discriminations  against  particular 
persons  and  classes,  especially  such  as  are  of  an  unusual  character, 
unknown  to  the  practice  of  our  government,  might  be  obnoxious  to  the 
constitutional  prohibition.  It  would,  however,  be  impracticable  and 
unwise  to  attempt  to  lay  down  any  general  rule  or  definition  on  the 
subject,  that  would  include  all  cases.  They  must  be  decided  as  they 
arise.    "We  think  that  we  are  safe  in  saying  that  the  XlVth  Atnend- 

73  Sogers  v.  Hennepin  County,  240  bear  its  due  portion  of  the  tax  accord- 

TJ.   S.   184,   60   L.   Ed.   594,   aff'g   124  ing   to   its   value."      Opinion   of  the 

Minn.  539,  145  N.  W.  112.  Justices,  4  N.  H.  565,  568.     The  share 

V4  Michigan  Gent.  E.  Co.  v.  Powers,  which  every  person  is  bound  to  con- 

201  TJ.  S.  245,  50  L-.  Ed.  744.  tribute  for  the  protection  in  the  en- 

In  French  v.  Lyme,  77  N.  H.  63,  86  joyment  of  his  life,  liberty  and  prop- 

Atl.  823,  the  Supreme  Court  of  New  erty,  to  which  he  is  entitled  (Bill  of 

Hampshire  declared  that  "by  an  un-  Rights,   art.   12),   is    his   proportional 

broken  line  of  decisions  for  more  than  part  of  the  expense  of  such  protection, 

eighty  years   'the   constitutional  rule  according  to  the  amount  of  his  tax- 

of  equality  in  taxation  requires  that  able  estate.'     Amoskeag  Mfg.  Co.  v. 

throughout   the   same   taxing   district  Manchester,  70  N.  H.  336,  344,  47  Atl. 

the  same  tax  shall  be  laid  upon  the  74.  i   These  views  are  further  elaborat- 

same   amount   of  property,   "so   that  ed  in  Opinion  of  the  Justices,  76  N.  H. 

each    man's    taxable    property    shall  588-597,   79  Atl.  31." 
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ment  was  not  intended  to  compel  the  States  to  adopt  an  iron  rule  of 
equal  taxation.  If  that  were  its  proper  construction,  it  would  not 
only  supersede  all  those  constitutional  provisions  and  laws  of  some 
of  the  States,  whose  object  is  to  secure  equality  of  taxation,  and  which 
are  usually  accompanied  with  qualifications  deemed  material;  but  it 
would  render  nugatory  those  discriminations  which  the  best  inter- 
ests of  society  require,  which  are  necessary  for  the  encouragement 
of  needed  and  useful  industries,  and  the  discouragement  of  intem- 
perance and  vice,  and  which  every  state,  in  one  form  or  another, 
deems  it  expedient  to  adopt."  ''^  And  in  a  later  case,  the  same  court 
deelated  that  it  had  "repeatedly  laid  down  the  doctrine  that  diver- 
sity of  taxd,tion,  both  with  respect  to>  the  amount  imposed  and  the 
various  species  of  property  selected  either  for  bearing  its  burdens 
or  for  being  exempt  from  them,  is  not  inconsistent  with  a  perfect  uni- 
formity and  equality  of  taxation  in  the  proper  sense  of  those  terms ; 
and  that  a  system  which  imposes  the  same  tax  upon  every  species 
of  property  irrespective  of  its  nature  or  condition  or  class,  will  be 


W  Bell  'b  Gap  E.  Co.  v.  Pennsylva- 
nia, 134  U.  S.  232,  33  L.  Ed.  892,  aff'g 
(Pa.),  16  Atl.  593.  See  also  St.  Louis 
Southwestern  E.  Co.  v.  Arkansas,  235 
U.  S.  350,  59  L.  Ed.  265;  Southwest- 
ern Oil  Co.  V.  Texas,  217  U.  S. 
114,  54  L.  Ed.  688;  Florida  Cent. 
&  P.  E.  Co.  V.  Eeynolds,  183  U.  S. 
471,  46  L.  Ed.  2183;  American  Sugar 
Kefining  Co.  v.  Louisiana,  179  U.  S. 
89,  45  L.  Ed.  102;  Magoun  v.  Illinois 
Trust  &  Savings  Bank,  170  U.  S.  283, 
42  L.  Ed.  1037;  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  IT.  S.  194,  41 
L.  Ed.  683;.Giozza  v.  Tiernan,  148  U. 
S.  657,  37  L.  Ed.  599;  Pacific  Exp.  Co. 
V.  Seibert,  142  U.  S.  339,  35  L.  Ed. 
1035. 

The  restriction,  imposed  by  the 
equal  protection  clause  "does  not 
compel  the  adoption  of  'an  iron  rule 
of  equal  taxation, '  nor  prevent  variety  ■ 
in.  methods  of  taxation,  or  discretion 
in  the  selection  of  subjects,  or  classi- 
fication for  purposes  of  taxation  of 
either  properties,  businesses,  trades, 
callings,  or  occupations.  This  much 
has  been  over  and  over  announced  by 


this  court."  Brown-Forman  Co.  v. 
Kentucky,  217  U.  S.  563,  54  L.  Ed. 
883. 

"It  is  enough  that  thfere  is  no  dis- 
crimination in  fa,vor  of  one  as  against 
another  of  the  same  class,  and  the 
method  for  the  assessment  and  col- 
lection of  the  tax  is  not  inconsistent 
with  natural  justice."  Michigan 
Eailroad  Tax  Cases,  138  Fed.  223,  233, 
quoted  approvingly  on  appeal,  Michi- 
gan Cent.  E.  Co.  v.  Powers,  201  IT.  S. 
245,  50  L.  Ed.  744. 

In  Merchants '  &  Manufacturers ' 
Nat.  Bank  v.  Pennsylvania,  167  U.  S. 
461,  42  L.  Ed.  236,  Mr..  Justice  Brewer 
in  delivering  the  opinion  of  the  court 
declared  that  the  "whole  argument 
of  a  right  under  the  Federal  Constitu- 
tion to  challenge  a  tax  law  on  the 
ground  of  inequality  in  the  burdens 
resulting  from  the  operation  of  the 
law  is  put  at  rest  by  the  decision  in 
Bell's  Gap  E.  Co.  v.  Pennsylvania," 
supra,  part  of  the  above  excerpt  from 
which  the  court  quotes. 

See  also  Travelers'  Ins.  Co.  v.  Con- 
necticut, 185  U.  8.  364,  46  L.  Ed.  949. 
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destructive  of  the  principle  of  uniformity  and  equality  in  taxation 
and  of  a  just  adaptation  of  property  to  its  burdens."''^  So,  the 
property  of  railroad,  telegraph,  or  express  companies,  is  sui  generis, 
and  may  properly  be  thus  regarded  when  it  comes  to  matters  of 
taxation'"  provided  the  state  constitution  does  not  expressly  nega- 
tive such  right. 

Where  a  state  constitution,  while  requiring  taxation  in  general 
to  be  uniform  and  equal,  declares  that  persons  engaged  in  certain 
designated  pursuits  "and  persons  or  corporations  owning  or  using 
franchises  and  privileges"  may  be  taxed  in  such  manner  as  the 
legislature  shall  direct  by  general  law,  uniform  as  to  the  class  upon 
which  it  operates,  the  legislature  may  validly  prescribe  a  rule  for 
the  taxation  of  railroad  companies  different  from  that  prescribed 
for  individuals.''®    So,  again,  a  state  statute  which,  after  defining  an 


76  Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  339,  35  L.  Ed.  1035.  See  also 
Magoun  v.  Illinois  Trust  &  Savings 
Bank,  170  V,  S.  383,  42  L.  Ed.  1037; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  41  L.  Ed.  683.      ' 

"Property  is  so  various  and  ascer- 
tainment of  its  value  in  some  cases  is 
so  difficult  that  no  mode  of  such  as- 
certainment absolutely  uniform  in 
every  respect  could  effect  the  impor- 
tant end  of  equalizing  the  burden 
upon  all  property  owners  alike." 
Missouri,  K.  &  T.  E.  Co.  of  Texas  v. 
Shannon,  100  Tex.  379,  10  L.  E.  A. 
(N.  S.)  68f,  100  S.  W.  138. 

A  tax  on  such  intangible  property 
of  a  corporation  as  cannot  be  owned 
by  an  individual  does  not  violate  a 
constitutional  provision  that  "all 
property,  whether  owned  by  natural 
persons  or  corporations,  shall  be 
'taxed  in  proportion  to  its  value,  and 
all  corporate  property  shall  pay  the 
same  rate  of  taxation  paid  by  indi- 
vidual property."'  Western  17.  Tel. 
'Co.  V.  Norman,  77  Fed.  13. 

77  Adams  Exp.  Co.  v.  Ohio,  166  U. 
S.  185,  41  L.  Ed.  965,  165  TJ.  S.  194, 
41  L.  Ed.  683;  Adams  Exp.  Co.  v. 
Kentucky,  166  U.  S.  171,  41  L.  Ed. 
960. 

"The    right    to     classify    railroad 


property  as  a,  separate  class  for  pur- 
poses of  taxation  grows  out  of  the 
inherent  nature  of  the  property  and 
the  discretion  vested  by  the  Constitu- 
tion of  the  state  in  its  legislature, 
and  necessarily  involves  the  right,  on 
its  part,  to  devise  and  carry  into 
effect  a  distinct  scheme,  with  different 
tribunals,  in  the  proceeding  to  value 
it.  If  such  a  scheme  is  due  process 
of  law,  the  details  in  which  it  differs 
from  the  mode  of  valuing  other  des- 
criptions and  classes  of  property  can- 
not be  considered  as  a  denial  of  the 
equal  protection  of  the  laws."  Cin- 
cinnati, N.  O.  &  T.  P.  E.  Co.  V.  Com. 
(Kentucky  Eailroad  Tax  Cases),  115 
U.  S.  321,  29  L.  Ed.  414. 

78  Taylor  v.  Seeor  (State  Eailroad 
Tax  Cases),  92  U.  S.  575,  23  L.  Ed. 
663. 

A  constitutional  requirement  that 
the  "property  of  private  corporations 
for  pecuniary  gain  shall  be  taxed  in 
the  same  way  and  to  the  same  extent 
as  the  property  of  private  indiyiJ- 
uals"  must  be  construed  in  connec- 
tion with  the  further  provision  of  the 
Constitution  which  gives  the  legis- 
lature power  to  "provide  for  a  spe- 
cial mode  of  valuation  and  assessment 
for  railroads,  and  railroad  and  other 
corporate  property."    People's  Ware- 
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express  company  as  any  corporation,  etc.,  conveying  goods,  merchan- 
dise, etc.,  "by  e3q)ress  on  contract  with  any  railroad  or  steamboat 
company  or  the  managers,  lessees,  agents,  or  receivers  thereof  (not 
including  railroad  companies  or  steamboats  engaged  in  the  ordinary 
transportation  of  merchandise  and  property  in  this  state),"  imposes 
a  tax  on  every  such  company  on  the  receipts  from  its  intrastate 
business,  is  not  open  to  the  objection  that  it  violates  the  state  require- 
ment of  uniformity  and  equality  and  thereby  violates  the  equal  pro- 
tection clause  of  the  Fourteenth  Amendment,  there  being  valid 
ground  for  the  distinction  made  between  corporations  doing  an  ex- 
press business  in  the  manner  described  which  in  consequence  have  no 
tangible  property  of  any  importance  capable  of  being  taxed  and  rail- 
road and  steamboat  companies  which  do  have  tangible  property  upon 
which  they  may  be  taxed.''*  Likewise  it  has  been  held  that  a  statute 
regulating  assessment  insurance  companies  and  exempting  them  from 
all  provisions  of  the  law  relating  to  premium  insurance  companies, 
makes  a  natural  and  reasonable  classification  of  insurance  compa- 
nies, and  therefore  a  tax  on  premium  companies  alone  does  not  violate 
a  constitutional  provision  that  "taxes  shall  be  uniform  upon  the  same 
class  of  subjects."  *"  "Equality  of  operation,"  says  the  Federal  Su- 
preme Court,  "does  not  mean  indiscriminate  operation  on  persons 
merely  as  such,  but  on  persons  according  to  their  relation. ' '  '^    And, 

house  Co.  V.  Yazoo  City,  97  Miss.  500,  several    taxing    distriets,    which    was 

52  So.  481.  not  a  part  of  the  track  and  right  of 

It  is  not  violative  of  the  Constitu-  way,  and  its  personal  property  such 

tion  of  Illinois,  nor  inequitable,  for  as  tools,  implements,  etc.,  which   re- 

the  entire  value  of  the  track,  rolling  mained  permanently  in  the  particular 

stock   and   other   non-local,    personal,  district    in   which    they    were   found, 

tangible  property  of  a  railroad  com-  were  to  be  valued  by  the  local  asses- 

pany,  and  the  value  of  the  company's  sor  and  taxed  by  the  local  authorities 

franchise  and  capital  stock  to  be  as-  in  exactly  the  same  manner  as  other 

certained  by  the  Illinois  State  Board  real    and    personal    property    in    the 

of   Equalization,    nor    for    the    state,  district. 

eouDty   and   city   taxes   thereupon   to  70  Pacific   Exp.   Co.   v.   Seibert,   142 

be  collected  within   each  taxing  dis-  U.  S.  339,  35  L.  Ed.  1035. 

triet  on  the  assessment  made  by  such  80  Northwestern  Masonic  Aid  Ass  'n 

board   in    the   proportion    which    the  v.   Waddille,   138  Mo.   628,  40   S.   W. 

length  of  the  road  within  the  district  648. 

bears    to    the    whole    length    of    the  81  Magoun  v.  Illinois  Trust  &  Sav- 

road    within    the    state.     Taylor    v.  ings  Bank,  170  U.  S.  283,  42  L.  Ed. 

Secor  (State  Eailroad  Tax  Cases),  92  1037. 

U.  S.  575,  23  L.  Ed.  663.     Under  the  "The  equal  protection  of  the  laws 

Illinois  statute  involved  in  this  case  means   subjection   to   equal  laws,   ap- 

the  company's  real  property,  in  the  plying  alike  to  aU  in  the  same  situa- 
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in  respect  to  the  subject,  the  fule  of  equality,  according  to  the  same 
court,  requires  no  more  thaji  that  the  same  means  and  methods  be 
applied  impartially  to  all  of  the  constituents  of  each  class,  so  that  the 
law  shall  operate  equally  and  uniformly  upon  all  persons  in  similar 
circumstances.*^ 

The  equal  protection  clause  of  the  Fourteenth ' Amendment  "does 
not  prohibit  legislation  which  is  limited,  either  in  the  objects  to  which 
it  is  directed,  or  by  ■  the  territory  within  which  it  is  to  operate.  It 
merely  requires  that  all  persons  subjected  to  such  legislation  shall 
be  treated  alike,  under  like  circumstances  and  conditions,  both  in  the 
privileges  conferred  and  in  the  liabilities  imposed."**    Nor  is  equal 


tion."  Southern  E.  Co.-  v.  Greene, 
816  U.  S.  40b,  54  L.  Ed.  536,  17  Ann. 
Cas.  1247. 

The  faet  that  the  value  of  one  kind 
of  property  is  to  be  found,  for  the 
purpose  of  taxation,  by  one  officer  or 
board,  and  the  value  of  another  kind 
by  another,  where  each  is  required  to 
ascertain  the  actual  value,  does  not 
deny  to  any  person  or  corporation  the 
equal  protection  of  the  laws. ,  San 
Francisco  &  N.  P.  E.  Co.  v.  State 
Board  of  Equalization,  60  Gal.  12. 

88  Cincinnati,  N.  O.  &  T.  P.  E.  Co. 
V.  Com.  (Kentucky  Eailroad  Tax 
Cases),  115  U.  S.  321,  29  L.  Ed.  414. 
See  also  Magoun  v.  Illinois  Trust  & 
iSavings  Bank,  170  V.  S.  283,  42  L. 
Ed.  1037. 

"This  court  has  frequently  held 
that  the  state  may  classify  the  sub- 
jects of  taxation,  so  long  as  all  per- 
sons similarly  situated  are  treated 
alike."  Kentucky  Union  Co.  v. 
Kentucky,  219  U.  S.  140,  55  L.  Ed. 
137. 

When  a  tax  is  equal  uppn  all  per- 
sons belonging  to  the  described  class 
upon  which  it  is  imposed,  it  is  uniform 
within  the  meaning  of  the  provision 
of  the  North  Carolina  Constitution 
which  requires  that  "laws  shall  be 
passed  for  taxing  by  a  uniform  rule." 
Lacy  v.  Armour  Packing  Co.,  134  N. 
C.  567,  47  S.  E.  53,  afE'd  200  tJ.  S. 
226,  50  L.  Ed.  451. 


The  uniformity  required  by  the 
paragraph  of  the  Georgia.  Constitu- 
tion providing  that  "all  taxation 
shall  be  uniform  upon  the  same  class 
of  subjects ' '  is  not  violated  when  the 
tax  imposed  is  uniform  upon  all  in- 
diyiduals  belonging  to  the  particular 
class  on  which  the  tax  is  laid.  Stew- 
art V.  Kehrer,  115  Ga.  184,  41  S.  E. 
680,  aff 'd  197  TJ.  S.  60,  49  L.  Ed.  663. 

"A  tax  is  uniform  when  it  is  equal 
upon  all  persons  belonging  to  the 
described  class  ■  upon  which  it  is  im- 
posed." Atlantic  &  N.  C.  E.  Co.  v. 
New  Bern,  147  N.  C.  165,  60  S.  E. 
925; 

83  Magoun  v.  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283,  42  L.  Ed. 
1037.' 

It  may  be  found  that  the  most 
equal  and  just  tax  can  be  collected 
from  the  fewest  persons.  Smith's 
"Wealth  of  Nations,  Bk.  5,  c.  2,  pt.  2, 
art.  4. 

"What  is  the  test  of  likeness  and 
unlik^ness,  of  circumstances  and  con- 
ditions? These  expressions  have  al- 
most the  generality  of  the  principle 
they  are  used  to  expound^  and  yet  they 
are  definite  steps  to  precision  and  use- ' 
fulness  of  definition,  when  connected 
with  the  facts  of  the  cases  in  which- 
they  are  employed,  With  these  for 
illustration  it  may  be  safely  said  that 
the  rulo  prescribes  no  rigid  equality 
and  permits  to  the  discretion  and  wis- 
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protection  denied  by  the  fact  that  only  one  hearing,  viz.,  before  the 
state  board  which  assesses  t^eir  property,  is  given  to  railroad  com- 
panies, while  the  ordinary  taxpayer  whose  property  is  assessed  by 
county  officials  has,,  after  a  hearing  before  them,  a  right  of  appeal  to, 
and  a  hearing  before,  the  state  board.**  Equal  protection  does  not 
in  any  case  require  that  an  appeal  ,from  an  assessment  be  permitted 
although  an  appeal  may  be  permitted  in.  the  case  of  certain  persons 
peculiarly  situated.** 

Classification,  however,  cannot  be  made  arbitrarily.*®  It  must  have 
a  reasonable  basis  and  not  find  its  only  justification  in  vindictiveness 
or  caprice.*''  "It  is  apparent,"  says  the  Supreme  Court  of  the  United 
States,  "that  the  mere  fact  of  classification  is  not  sufficient  to  relieve 
a  statute  from  the  reach  of  the  equality  clause  of  the  14th  amend- 


dom  of  the  state  a  wide  latitude  as 
far  as  interference  by  this  court  is 
coneerned. ' '  Magoun  v.  lUinqis  Trust 
&  Savings  Bank,  170  U.  S.  283,  42 
L.  Ed.  1037. 

84  Pittsburg,  C,  0.  &  St.  L.  B.  Co. 
V.  Backus,  154  U.  S.  421,  38  L.  ,Ed. 
1031.  "Fallacious,"  said  the  court, 
"is  the  contention  that,  because  to 
the  ordinary  taxpayer  there  is  al- 
lowed not  merely,  one  hearing  before 
the  county  officials,  but  also  a  right 
of  appeal  with  a  second  hearing  be- 
fore the  state  board,  while  only  one 
hearing  before  the  latter  board  is 
given  to  railroad  companies  in  re- 
spect to  their  property,  therefore  ,the 
latter  are  denied  the  equal  prptection 
of  the  laws.  If  a  single  hearing  is 
not  due  process,  doubling  it  will  not 
make  it  so,  and  the  power  of  a  state 
to  make  classifications  in  judicial  or 

■  administrative  proceedings  ,  carries 
with  it  the  right  to  make  such  a  clas- 
sification as  will  give  to, parties  be- 
longing to  one  class  two  hearings 
before  their  rights  are  finally  deter- 
mined, and  to  parties  belonging  to  a 
different  class  only  a  single  hearing. ' ' 

85  Cincinnati,  N.  0.  &  T.  P.  E.  Co. 
V.  Com.  (Kentucky  Railroad  Tax 
Cases),  115  U.  S.  321,  29  L.  Ed.  414. 

86  Northwestern  Mut.  Life  Ins.  Go. 
V.  ■Wisconsin,  247  U.  S.  132,  62  L.  Ed. 


1025;  Keeney  v.  New  York,  222  U.  S. 
525,  56  L.  Ed.  299,  38  L.  R.  A.  (N.  S^ 
1139.  See  also  St.  Louis  Southwest- 
ern E,,  Co.  V.  Arkansas,  235  U.  S.  350, 
59  L.  Ed.  265. 

"The  state  is  not  bound  by  any 
rigid  equality.  This  is  the  rule;  its 
limitation  is  that  it  must  not  be  exer- 
cised in  '  clear  and  hostile  discrimina- 
tions between  particular  persons  and 
classes.'  "  Citizens?  Tel.  Co.  v.  Eul- 
ier,  229  U,  S.  322,  57  L.  Ed.  1206, 
citing  Quong  Wing  v.  Kirkendall,  223 
U.  S.  59,  56  L.  Ed.  350  (license  tax  on 
hand-laundries). 

87  ' '  Authority  to  classify  persons  or 
property  for  the  purpose  of  taxation 
is  well  settled.  When  based  upon 
some  reasonable  and  practical  rule, 
founded  on  such  substantial  differ- 
ence of  situation  or  circumstances  as 
to  reasonably  suggest  the  propriety  of 
a  distinction,  or  based  upon  some  rule 
of  public  policy,  the  courts  sustain 
various  forms  of  classification.  The 
subject  is  one  resting  in  the  discre- 
tion of  the  Legislature,  restricted 
only  by  the  rule  of  reasonableness 
and  propriety."  State  v.  Bazille,  97 
Minn.  ,11,  6  L.  E.  A.  (N.  S.)  732,  7 
Ann.  Cas.  1056,  106  N.  W.  93,  quoted 
in  In  re  McKennan's  Estate,  27  S.  D. 
136,  Ann.  Cas.  1913  D  745,  130  N.  W. 
33. 
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ment,  and  that  in  all  cases  it  must  appear,  not  only  that  a  classifica- 
tion has  been  made,  but  also  that  it  is  one  based  upon -some  reason- 
able ground — some  difference  whichbears  a  just  and  proper  relation  to 
the  attempted  classification — and  is  not  a  mere  arbitrary  selection."  ** 
But,  admitting  all  of  this,  the  same  court  that  made  the  statement 
just  quoted,  has  also  declared  it  difficult  to  de«fine  by  general  rule 
when  a  distinction  made  will  be  regarded  as  an  arbitrary  selection 
and  when  as  a  reasonable  classification.**    While  it  is  undoubtedly 


88  Magouu  v.  Illinois  Trust  &  Sav- 
ings Bank,  170  U.  S.  283,  42  L.  Ed. 
1037,  quoting  Mr.  Justice  Brewer  in 
Gulf,  C.  &  S.  F.  E.  Co.  V.  Ellis,  165 
XJ.  S.  150,  41  L.  Ed.  666. 

"The  inhibition  of  the  amendment: 
that  no  state  shall  deprive  any  per- 
son within  its  jurisdiction  of  the 
equal  protection  of  the  laws,  was  de- 
signed to  prevent  any  person  or  class 
of  persons  from  being  singled  out  as 
a  special  subject  for  discriminating 
and  hostile  legislation."  Pembina 
Cousol.  Silver  Mining  &  Milling  Co. 
v.  Pennsylvania,  125  IT.  S.  181,  31  L. 
Ed.  650. 

80 ' '  What  is  the  test  of  an  arbitrary 
selection?  It  is  difficult  to  exhibit 
it  precisely  in  a  general  rule.  Classi- 
fication is  essentially  the  same  in  law 
as  it  is  in  other  departments  of  knowl- 
edge or  practice.  It  is  the  grouping 
of  things  in  speculation  or  practice 
because  they  'agree  with  one  another 
in  certain  particulars  and  differ  from 
other  things  in  those  same  partic- 
ulars.' Things  may  have  v«ry  diverse 
qualities,  and  yet  be  united  in  a  class. 
They  may  have  very  similar  qualities, 
and  yet  be  cast  in  different  classes. 
Cattle  and  horses  may  be  considered 
in  a  class  for  some  purposes.  Their 
difference  is  certainly  pronoun»ed. 
Salt  and  sugar  may  be  associated  in  a 
grocer's  stock  for  a  grocer's  purposes. 
To  confound  them  in  use  would  be 
very  disappointing.  Human  beings 
are  essentially  alike,  yet  some  indi- 
viduals may  have  attributes  or  rela- 
tions not  possessed  by  others,  which 


may  constitute  them  a  class.  But 
their  classification — indeed,  all  classi- 
fication— must  primarily  depend  upon 
purpose — the  problem  presented.  Sci- 
ence will  have  one  purpose,  business 
another,  and  legislation  still  another. 
The  latter,  of  course,  on  account  of 
the  restraints  upon  the  legislature, 
may  not  be  legal, — may  not  be  within 
the  power  of  the  legislature.  To  dis- 
pute that  power,  however,  is  not  the 
same  thing  as  to  dispute  a  classifica- 
tion, and  yet  that  there  may  be  de- 
pendence,— more  freedom  of  classifi- 
cation in  some  instances, — ^has  been 
indicated  by  the  cases.  A  state  can- 
not regulate  interstate  commerce, 
however  accurate  its  classification  of 
objects  may  be.  On  the  other  hand, 
the  taxing  power  of  a  state  is  one  of 
its  most  extensive  powers.  It  cannot 
be  exercised  upon  persons  grouped  ac- 
cording to  their  complexions.  It  can 
be  *:ercised  if  they  are  grouped  ac- 
cording to  their  occupations.  A  state 
may  regulate  or  suppress  combinations 
to  restrict  the  sale  of  products.  The 
power  cannot  be  exerted  to  forbid 
combinations  among  those  who  buy 
products,  and  permit  combinations 
among  those  who  raise  or  grow  prod- 
ucts. [Connolly  v.  Union  Sewer  Pipe 
Co.]  184  TT.  S.  540,  46  L.  Ed.  679,  22 
Sup.  Ct.  Eep.  431.  And  yet,  exercis- 
ing its  taxing  power,  it  has  been  de- 
cided, that  a  state  may  make  that  dis- 
crimination. [American  Sugar  Re- 
fining Co.  V.  Louisiana]  179  U.  S.  89, 45 
L.  Bd.  102,  21  Sup.  Ct.  Eep.  43.  Other 
illustrations  may  be  taken  from  the 
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true  that,  in  order  for  classification  to  be  proper,  the  differences 
seized  upon  must  be  real  and  not  fictitious  or  imaginary,^"  radical 
differences  are  not  required.®^ 

"Granting  the  power  of  classification,  we  must  grant  government 
the  right  to  select  the  differences  upon  which  the  classification  shall 
be  based,  and  they  Heed  not  be  great  or  conspicuous. "  ^^  So  the 
Michigan  statute  which  imposes  an  ad  valorem  tax  on  the  property 
of  telephone  companies,  the  annual  gross  receipts  of  which  exceed 
$500,  is  not  invalid  as  to  a  commercial  telephone  company  with  an- 
nual gross  receipts  in  excess  of  that  sum  because  of  the  statutory 
exemption  of  the  property  of  telephone  companies,  the  annual  gross 
receipts  of  which  do  not  exceed  $500,  where  it  appears  that  companies 
of  the  taxed  class  are  principally  such  as  were  organized  for  purposes 
of  profit  and  that  the  exempt  class  is  composed  in  the  main  of  co- 
operative or  farmers'  mutual  associations.®* 


eases  which  tend  to  the  same  end.  If 
the  purpose  is  within  the  legal  powers 
of  the  legislature,  and  the  classifiea- 
tiou  made  has  relation  to  that  pur- 
pose (excludes  no  persons  or  objects 
that  are  affected  by  the  purpose,  in- 
cludes all  that  are),  logically  speak- 
ing, it  will  be  appropriate;  legally 
speaking,  a  law  based  upon  it  will 
have  equality  of  operation.  And,  ex- 
cluding our  right  to  consider  policies 
or  assume  legislation,  we  have  many 
times  said  that  a  state  in  its  purposes 
and  in  the  execution  of  them  must  be 
allowed  a  wide  range  of  discretion, 
and  that  this  court  will  not  make  it- 
self a  harbor  in  which  can  be  found 
'a  refuge  from  ill-advised,  unequal, 
and  oppressive'  legislation.  [County 
of  Mobile  v.  Kimball]  102  V.  S.  691, 
26  L.  Ed.  238."  Billings  v.  Illinois, 
188  U.  S.  97,  47  L.  Ed.  400. 

90 ' '  While  reasonable  classification 
is  permitted,  without  doing  violence  to 
the  equal  protection  of  the  laws,  such 
classification  must  be  based  upon  some 
real  and  substantial  distinction,  bear- 
ing a  reasonable  and  just  relation  to 
the  things  in  respect  to  which  such 
classification  is  -imposed;  and  classi- 
fication   cannot    be   arbitrarily    made 


without  any  substantial  basis.  Ar- 
bitrary selection,  it  has  been  said, 
cannot  be  justified  by  calling  it  clas- 
sification." Southern  B.  Oo.  v. 
Greene,  216  U.  S.  400,  54  L.  Ed.  536, 
17  Ann.  Cas.  1247. 

91  Keeney  v.  New  York,  222  U.  S. 
525,,  56  L.  Ed.  299,  38  L.  R.  A.  (N.  B.) 
1130. 

92 Citizens'  Tel.  Co.  v.  Fuller,  229 
U.  S.  322,  57  L.  Ed.  1206.  See  also 
Clement  Nat.  Bank  v.  Vermont,  231 
U.  S.  120,  58  L.  Ed.  147. 

"A  state  does  not  deny  the  equal 
protection  of  the  laws  merely  by  ad- 
justing its  revenue  laws  and  taxing 
system  in  such,  a  way  as  to  favor 
certain  industries  or  forms  of  in- 
dustry. Like  the  United  States,  al- 
though with  more  restriction  and  in 
less  degree,  a  state  may  carry  out  a 
policy,  even  a  policy  with  which  we 
might  disagree."  Quong  Wing  v. 
Kirkendall,  223  U.  S.  59,  56  L.  Ed. 
350. 

93 Citizens'  Tel.  Co.  v.  Fuller,  229  V. 
S.  322,  57  L.  Ed.  1206.  In  so  holding 
the  court  recognized  that  ' '  some  small 
portion  of  the  co-operative  companies 
will  be  taxed  and  some  small  portion 
of   the   profit-jnaking   companies   will 
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A  municipal  tax  required  to  be  paid  by  a  street  railroad  company, 
which  tax,  although  computed  on  a  mileage  basis,  is  properly  re- 
garded as  a  tax  on  the  business  of  the  company  and  not  one  on  its 
privilege  of  using  the  streets,  is  not  invalid  beca'use  of  the  fact  that 
it  does  not  apply  to  a  steam  railroad  company  which  also  uses  the 
streets  and  which  makes  an  extra  cbarge  for  local  deliveries  of  freight 
brought  over  its  road  from  outside  of  the  city.®* 

Again,  requiring  that  the  bjirden  of  a  service  deemed  essential  to 
the  public  in  consequence  of  the  existence  of  a  certain  class  of  cor- 
porations and  of  their  exercise  of  the  privileges  granted  to  them, 
which  service  is  in  relation  to  corporations  of  such  particular  class 
and  is  useful  to  them,  shall  be  borne  by  them,  is  neither  denying  to 
such  corporations ,  the  equal  protection  of  the  laws  nor  making  an 
unjust  discrimination  against  them.  So  a  state  statute  requiring  all 
of  the  expenses  of  the  state  railroad  commission  to  be  borne  by  the 
several  corporations  owning  or  operating  railroads  in  the  state  ac- 
cording to  their  gross  income  proportioned  to  the  numiber  of  miles 
of  road  in  the  state  does  not  contravene  either  'the  state  or  federal 
requirement  of  equality  of  taxation.®^ 

But  under  a  constitutional  provision  that  taxes  shall  be  equal  and 
uniform  throughout  the  state,  it  has  been  held  that  the  legislature 
cannot  impose  a  tax  upon  the  capital  stock  of  some  railroad  com- 
panies, and  upon  the  gross  receipts  of  others.^  So,,  also,  it  has  been 
held  that  a  law  impo^ng  a  tax,  upon  corporaj;ions  or  persons  owning 
sleeping  cars  and  running  them  over  railroads  belonging  to  others, 
but  exempting  owners  of  such  cars  running  them  over  their  own 
roads,  is  in  violation  of  a  constitutional  provision  that  ' '  all  oceupar 

be  exempt,"  but  declared  that  "this  though  no  charge  at  all  is  made 
result  is  not,  we  think,  an  impeach-  against  other  corporations. ' ' 
ment  of  the  basis  of  classification,"  .  Contra,  Atchison,  T.  &  S.  F.  E.  Co. 
and,  observed  that  the  company  at-  y.  Howe,  32  Kan.  737,  5  Pac.  397,  hold- 
tacking  the  statute  was  "not  affected  ing  that  a  statute  providing  for  rais- 
by  the  inexactitude."  ing  a  fund  to   pay  the   salaries  and 

94  Savannah,  T.   &  I.  of  H.  E.   Go.  current  expenses  of  the  state  board  of 

V.  Savannah,  198  U.  S.  392,  49  L.' Ed.  railroad,  commissioners   by   the   taxa- 

1097.  tiou  of  the  property  of  railroad  com- 

96  Charlotte,    C.    &    A.    E.    Co.    v.  panics  only  is  void  under  a  constitu- 

Gibbes,  142  U.  S.  386,  35  L.  Ed.  1051.  tional  provision  that  ' '  the  legislature 

Said  the  court:  "The  rule  of  equality  shall  provide  for  a  uniform  and  equal 

is  not  invaded  where  all  corporations  rate  of  assessment  and  taxation." 

of   the    same    kind   are    subjected    to  96  Worth   v.    Wilmington   &  W.   K. 

like     charges     for     similar     services,  Co.,  89  N,  C.  291^  45  Am,  Eep.  679. 
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tion  taxes  shall  be  equal  and  uniform,  upon  the  same  class  of  suhjects 
within  the  limits  of  the  authority  levying  the  tax. "  *' 

A  statute  requiring' the  state  board  of  assessment  and  equaliza- 
tion to  take  into  consideration  intrastate'  gross  earnings  in  assessing 
the  property  of  an  express  company  is  invalid,  under  a  constitutional 
provision  requiring  that  taxes  be  uniform  so  that  every  person 
and  corporation  shall  pay' a  tax  in  proportion  to  the  value  of  his,  her 
or  its  property  and  that  the  rule  of  valuation  in  the  case  of  cor- 
porate property  be,  as  near  as  possible,  that  employed  in  the  case 
of  individual  property,  when  the  state  statutes  other  than  those 
relating  to  railroad,  telephone,  telegraph,  express  and  sleeping-car 
companies  do  not  authorize  a  valuation  which  considers  gross  iiicome 
ana  individuals  and  other  cbrporations  are  taxed  according  to  the 
value  of  their  property  without  reference  to  the  income  derived 
therefrom.'*  But  while,  under  the  equal  protection  clause,  the  state 
board  of  equalization  cannot  assess  the  franchise  and  other  prop- 
erty of  a  traction  company  at  a  rate  and  by  a  method  different  from 
the  rate  and  method  employed  by  it  in  assessing,  for  the  same  year, 
other  corporations  of  the  same  class  where  the  result  will  be  an  enor- 
mous disparity  between  the  assessment  in  the  case  of  the  traction 
company  and  the  assessments  in  the  case  of  such  other  corporations, 
and  discrimination  in  favor  of  the  latter.®*  A  state  may,  as  far 
as  the  Federal  Constitution  is  concerned,  tax  the  franchises  of  do- 

97  Pullman  Palace  Car  Co.  v.  State,  by  the  existence  of  the  facts  on  wtieh 
64  Tex.  274,  53  Am.  Eep.  758.  "If  the  the  elassifieatiou  is  based,  fall  within 
things  done,"  said"  the  court  in  this  it,  unless  exempted  ujider  some  con- 
ease,  "constitute  in  one  person  or  stitutional  provision.  *  *  *  There 
corporation  the  taxed  occupation,  no  is  no  act  or  fact  entering  into  the 
one  doing  the  same  things  can  be  occupation  of  running  such  cars  as 
omitted,  from  the  class  taxed,  with-  are  mentioned  in  the  statute  over, 
out  a  violation  of  the  constitutional  the  road  of  another,  which  does  not 
provision;  even  though  the  omitted  enter  into  the  occupation  of  the  road 
or  excepted  person  or  corporation  may  owner  who  runs  over  his  own  road 
do  more  or  other  things  than  are  nee-  the  same  kind  of  cars  for  the  same 
essary  to  constitute  the  taxed  ofecupa-  .uses  and  purposes,  from  which  the 
tion,  and  though  that  done  in  excess  road  owner  can  be  withdrawn  from 
may,  within  itself,  constitute  a  dis-  the  class  on  which  the  statute  imposes 
tinct  occupation  subject  to  taxation,  the  tax." 

however  kindred  in  nature  the  Occu-  98  Wells   Pargo    &   Co.   v.   Johnson, 

pations  may  be;     The  legislature  may  214   Fed.    180,- aff'd   239   U.   S.    234, 

classify    subjects     of    taxation,    and  60  L.  Ed.  243. 

these  classifications  may,  as  they  will,  99  Raymond  v.  Chicago  Union  Trac- 

be  more  or  less  arbitrary;  but  when  tion  Co.;  207  IT.  S.  20,  52  L.  Ed.  78, 

the   classification   iS   made,    all    must  12  Ann.  Cas.  757. 

be  subjected  to  the  "tax  imposed,  who,  '        ,- 

'  '»  7949 


i  4579] 


Peivate  Cokpobations 


[Oh.  59 


mestic  corporations  at  a  rate  different  from  that  applied  in  the  case 
of  tangible  property,^  and  it  may  also  fix  a  different  rate  for  the  tax 
upon  foreign  corporations  for  the  privilege  of  doing  business  within 
its  borders  than  it  fixes  for  the  franchise-tax  upon  its  own  corpora- 
tions.' Again,  the  requirement  of  equality  does  not  prevent  a  state 
frwa  imposing  an  occupation  tax  upon  all  corporations  and  other 
persons  engaged  in  one  business,  and  not  upon  those  engaged  in 
other  businesses.'.    In  other  words,  a  state  has  the  right  tO'  classify 


1  Coulter  V.  Louisville  &  N.  R.  Co., 
196  IT.  S.  599,  49  L..Ed.  615. 

2  Cheney  Bros.  Co.  v.  Massachusetts, 
246  U.  S.  147,  157,  62  L.  Ed.  632, 
quoting  Kansas  City,  M.  &  B.  K.  Co. 
V.  Stiles,  242  IT.  S.  Ill,  61  L.  Ed.  176. 

No  limitation  on  the  state's  power 
to  exclude  foreign  corporations  re- 
quires identical  taxes  upon  domestic 
and  foreign  corporations  in  all  oases. 
Baltic  Min.  Co.  v.  Massachusetts,  231 
U.  S.  68,  58  L.  Ed.  127. 

A  state  does  not  surrender  nor 
abridge  its  power  to  change  and  re- 
vise its  tax  system  and  tax  rates  by 
merely  licensing  or  permitting  foreign 
corporations  to  engage  in  local  busi- 
ness and  acquire  property  within  its 
borders.  Cheney  Bros.  Co.  v.  Massa- 
chusetts, 246  IT.  S.  147,  62  L.  Ed.  632. 

A  consolidated  railroad  ,  company, 
composed  of  a  domestic  company 
operating  a  domestic  line  of  road  and 
of  foreign  companies  operating  roads 
in  foreign  states,  may  be  required ' 
to  pay  an  annual  franchise  tax  com- 
puted on  the  basis  of  its  entire  capital 
stock  without  being  thereby  deprived 
of  the  equal  protection  of  the  laws 
when  such  is  the  basis  of  computation 
in  the  case  of  corporations  organized 
under  the  laws  of  the  state  and  the 
domestic  statute  under  which  the  con- 
solidation was  locally  effected  pro- 
vides that  the  consolidated  company 
shall  "be  in  all  respects  subject  to 
the  laws  of  the  state'  *  *  *  as  a 
domestic  corporation,"  even  though 
the  basis  of  computation  in  the  case 
of  foreign  corporations  is  the  actual 


amount  of  capital  employed  in  the 
state.  Kansas  City,  M.  &  B.  E.  Co. 
V.  Stiles,  242  U.  S.  Ill,  61  L.  Ed. 
176,  aff'g  192  Ala.  687,  68  So.  1018, 
and  distinguishing  Southern  E.  Co.  v. 
Greene,  216  U.  S.  ,400,  54  L.  Ed.  536, 
17  Ann.  Cas.  1247. 

Where  the  only  ground  of  attack 
upon  the  validity  Of  that  part  of  a 
statute  which  imposes  a  franchise  tax 
on  foreign  corporations  is  the  asserted 
invalidity  of  the  part  of  the  same 
statute  which  imposes  a  similar  tax 
on  domestic  corporations,  as  a  result 
of  which,  as  is  alleged,  there  arises, 
as  to  a  foreign  corporation,  an  im- 
pairment of  contract  obligations  and 
a  denial  of  the  equal  protection  of  the 
laws,  and  the  validity  of  the  tax  on 
domestic  corporations  is  sustained, 
the  attack  on  the  tax  on  foreign  cor- 
porations will  fail.  Lusk  v.  Botkin, 
240  U.  S.  236,  60  L.  Ed.  621,  aff'g 
95  Kan.  271,  147  Pac.  794. 

3  Singer  Mfg.  Co.  v.  Wright,  33  Fed. 
121. 

"A  tax  may  be  imposed  only  upon 
certain  callings  and  trades;  for  when 
the  state  exerts  its  power  to  tax,  it  is 
not  bound  to  tax  all  pursuits  or  all 
property  that  may  be  legitimately 
taxed  for  governmental  purposes.  It 
would  be  an  intolerable  burden  if  a 
state  could  not  tax  any  property  or 
calling,  unless,  at  the  same  time,  it 
taxed  all  property  or  all  callings." 
Arniour  Packing  Co.  v.  Lacy,  200  U. 
S.  226,  50  L.  Ed.  451,  quoting  Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184 
U.  S.  540,  46  L.  Ed.  670. 
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oocupations  for  purposes  of  taxation.*  "In  its  discretion  it  may 
tax  all,  or  it  may  tax  one  or  some,  taking  care  to  accord  to  all  in  the 
same  class  equality  of  rights."' 

In  its  application  to  taxes  on  occupations,  a  constitutional  pro- 
vision requiring  all  taxation  to  be  equal  and  uniform  means  that 
the  burden  imposed  shall  fall  alike  on  all  persons  who  are  in  sub- 
stantially the  same  situation,^  and  discrimination  as  to  those  from 
whom  annual  license  taxes  shall  be  collected  will  be  valid  if  based 
upon  a  reasonable  distinction  in  principle.' 

So,  the  Texas  statute  imposing  an  occupation  tax  on  wholesale 
dealers  in  coal  oil,  naphtha,  benzine,  mineral  oils  refined  from  petro- 
leum and  all  other  mineral  oils  is  not  invalid  as  to  such  dealers 
because  of  the  fact  that  it  fails  to  put  any  such  tax  on  wholesale 
dealers  in  other  articles  of  merchandise  such  as,  for  example,  coal, 
iron,  sugar  and  bacon.* 


4  Southwestern  Oil  Co.  v.  Texas, 
217  V.  S.  114,  54  L.  Ed.  688.  See  also 
Ohio  Eiver  &  W.  E.  Co.  v.  Dittey, 
232  U.  S.  576,  5«  L.  Ed.  737. 

"A  very  wide  discretion  must  be 
conceded  to  the  legislative  power  of 
the  state  iu  the  classification  of  trades, 
callings,  businesses,  or  occupations 
which  may  be  subjected  to  special 
forms  of  regulation  or  taxation^ 
through  an  excise  or  license  tax.  If 
the  selection  or  classification  is  neither 
capricious  nor  arbitrary,  and  rests 
upon  some  reasonable  consideration  of 
■difference  or  policy,  there  is  no  denial 
of  the  equal  protection  of  the  law." 
Brown-Forman  Co.  v.  Kentucky,  217 
V.  S.  563,  54  L.  Ed.  883. 

6  South\festern  Oil  Co.  v.  Texas,  217 
V.  S.  114,  54  L.  Ed.  688. 

6  In  re  Watson,  17  S.  D.  486,  2  Ann. 
Gas.  321,  97  N.  W.  463.  Said  the 
court:  "Within  the  boundaries  of  this 
limitation  lie  broad  fields  of  legisla- 
tive discretion,  which  should  not  be 
invaded  by  the  court.  In  seeking  to 
secure  equality  and  uniformity,  the 
legislature  may  tax  some  trades,  and 
not  others; '  it  may — ^indeed,  must — 
classify  occupations  for  the  purpose 
of  taxation;  and  the  more  exhaustive 


its  system  of  arrangement,  the  more 
nearly  similar  will  be  the  situation 
■of  all  who  are  embraced  within  any 
designated  class." 

7  American   Sugar    Eefining    Co.    v. 
Louisiaina,  179  TJ.  S.  89,  45  L.  Ed.  102. 

8  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114,  54:  L.  Ed.  688,  afE'g  100  Tex. 
647,  103  S.  W.  489.  "It  is  suflacient 
for  the  disposition  of  this  case,"  de-^ 
Glared  the  federal  court,  "to  say  that, 
except  as  restrained  by  its  own  con- 
stitution or  by  the  Constitution  of  the 
United  States,  the  state  of  Texas,  by 
its  legislature,  has  full  power  to  pre- 
scribe any  system  of  taxation  which, 
in  its  judgment,  is  best  or  necessary 
for  its  people  and  government;  that, 
so  far  as  the  power  of  the  United 
States  is  concerned,  the  state  has  the 
right,  by  any  rule  it  deems  proper, 
to  classify  persons  or  businesses  for 
the  purposes  of  taxation,  subject  to 
the  condition  that  such  classification 
shall  not  be  in  violation  of  the  Con- 
stitution of  the  United  States;  that 
the  requirement  by  the  state,  that  all 
wholesale  dealers  in  specified  articles 
shall  pay  a  tax  of  a  given  amount 
•on  their  occupation,  without  exacting 
a   similar  tax  on  the  occupations   of 
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Meat-packing  houses  doing  business  in  the  state  may  be  required 
to  pay  a  license  tax  although  persons  selling  packing-house  products 
but  not  engaged  in  the  packing-house  business  are  not  subject  to  the 
tax  and  even  though  the  same  tax  is  not  imposed  upon  houses  pack- 
ing vegetables  and  the  like.^ 

Only  recently,  it  was  held  that  the  Virginia  statute  which  requires 
a  merchant  to  pay  a  license  tax  based  on  the  amount  of  his  purchases 
— goods,  wares,  and  merchandise  manufactured  and  offered  for  sale 
by  the  licensee  to  come  within  the  meaning  of  the  word  "purchases" 
— and  which  excludes  from  its  operation  manufacturers  selling  their 
products  at  the  place  of  the  latter 's  manufacture  is  not  invalid  as 
to  a  foreign  packing-house  company  merchandising  its  products  at 
different  agencies  established  by  it  within  the  state,  since  the  statute  is 
within  the  inherent  power  of  the  state,  the  classification  made  is 
reasonable  and  the  operation  of  the  statute  is  the  same  in  the  case 
of  a  domestic  corporation  as  in  the  case  of  a  corporation  of  foreign 
origin,  and,  therefore,  the  disadvantage,  if  any,  resulting  to  the 
packing-house  company  is  but  the  indirect  result  of  our  dual  sys- 
tem ^^  of  government.  But  where  a  railroad  company  goes  into  a 
foreign '  state,  acquires,  under  the  authority  of  such  state,  a  large 
amount  of  railroad  property,  and,  aside  from  the  license  tax  imr 
posed  by  such  state,  pays  taxes  on  this  property,  such  state  cannot, 
consistently'  with  the  equal  protection  clause,  impose  a  privilege  tax 
*n  the  company  because  of  its  foreign  origin,  the  same  tax  not  being 
imposed  on  domestic  companies  doing  precisely  ^^  the  same  business! 

wholesale    dealers    in    otlier    articles,  tueky    license    or    occupation   tax   on 

cannot,  on  the  face  of  the  statute  or  "the  business  or  occupation  of  com- 

by   reason    of   any   facts    within    the  pounding,  rectifying,  adulterating,  or 

judicial   knowledge   of  the   court,  be  blending  distilled  spirits,  known  and 

held,  within  the  meaning  of  the  14th  designated  as  single-stamp  spirits." 

Amendment,  to  deprive  the  taxpayer  9  Armour  Packing  Co.  v.  Lacy,  200 

of  his  property  without   due  process  IT.   S.   226,   50   L.   Ed.  4'51,  aff'g   131 

of   law,    or   to    deny   him    the    equal  N.  C.  567,  47  S.  B.  53. 

protection  of  the  laws;  and  that  the  10  Armour    &    Co.    v.    Virgmia,   24G 

federal    court    cannot    interfere    with  V.  S.  1,  62  L.  Ed.  547,  aff'g  118  Va. 

the  enforcement  of  the  statute  simply  242,  87  S.  E.  610. 

because  it  may  disapprove  its  terms,  11  Southern   E.   Co.   v.   Greene,  216 

or  question  the  wisdom  of  its  enact-  U.    S.   400,   54  I..   Ed.   536,   17   Ann. 

ment,  or  because  it  cannot  be  sure  as  Cas.  1247  (rev'g  160  Ala.  396,  49  So. 

to    the    precise   reasons   inducing   the  404),    distingsuished   in    Cheney   !^ro3. 

state  to  enact  it."    See  also  Brown-  Co.  v.  Massachusetts,  246  U.  S.  147, 

Forman   Co.   v.   Kentucky,   217   U.  S.  62    L.   Ed.    632,    in   Kansas    City,   M. 

563,  54  L.  Ed.  883,  aff'g  125  Ky.  402,  &  B.  E.  Co.  v.  Stiles,  242  TJ.  S.  Ill, 

101  S.  W.  321,  holding  valid  the  Ken-  61  L.  Ed.  176,  and  in  Baltic  Min.  Co. 
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A  violation  of  tKe  equal  protection  clause,  however,  cannot  be 
predicated  on  hypothetical  discrimination.  So  a  tax  on  sleeping-car 
and  parlor-car  companies  will  not  be  invalid  because  railroad  com- 
panies operating:  their  own  sleeping  cars  and  parlor  ears  are  not 
taxed  when  it  does  not  appear,  and  the  attorney  general  of  the  state 
denies,  that  any  railroad  company  in  the  state  owns  the  cars  of  such 
character  which  it  operates.^'' 

§  4580.  Due  process  of  law — :In  general.  The  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  declares  that  no  state 
shall  "deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,"^*  and  there  is  a  similar  provision  in  many  of  the 
state  constitutions.^*    This  provision  of  the  Federal  Constitution  pro- 


V.  Masgaehusetts,  231  TJ.  S.  68,  58  L. 
Ed.  127. 

12  Pullman  Co.  v.  Knott,  235  U.  S. 
23,  59  h.  Ed.  105. 
'13  The     prohibition     in     the     Fifth 


ment  and  its  agencies.  So  that,  prior 
to  the  adoption  of  the  14th  Amend- 
ment, the  states  were  controlled,  in 
imposing  and  collecting  taxes,  entirely 
by  their  own  fundamental  law;  and  if 


Amendment    against    the    deprivation     vthey  departed  from  due  process  of  law 


of  life,  liberty,  or  property  without 
due  process  of  law  operates  on  the 
federal  government  alone,  and  was  not 
intended  to  restrict  the  powers  of  the 
states.  MoElvaine  v.  Brush,  142  U. 
S.  155,  15S,  35  L.  Ed.  OTl;  Kelly  v. 
Pittsburgh,  104  U.  S.  78,  26  L.  Ed. 
658;  Davidson  v.  New  Orleans,  96  U. 
S.  97,  24  L.  Ed.  616;  "Withers  v.  Buck- 
ley, 20  How.  ,(U.  S.)  84,  90,  15  L.  Ed. 
816,  819;  Barron  v.  Baltimore,  7  Pet. 
(U.  S.)   243,  247,  8  It.  Ed.  672. 

14 '  I  I/Qoking  at  the  clause  of  the 
[14th]  Amendment  prohibiting  the 
deprivation  of  property  without  due 
process  of  law,  it  is  to  be  remembered 
that  the  provision  to  that  effect  ap- 
peared in  most  of  the  state  constitu- 
tions long  before  the  Amendment  was 
adopted,  and  that  principle  was  ac- 
cepted everywhere  as  vital  in  the 
American  systems  of  government. 
But  the  Amendment,  although  nega- 
tive in  its  words,  had  the  effect  to 
incorporate  into  the  fundamental  law 
of  each  state  a  rule  theretofore  pre- 
scribed by  the  Constitution  of  the 
United  States  for  the  general  govern- 
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in  matters  involving  the  deprivation 
of  property,  the  taxpayer  injuriously 
affected  by  its  action  could  not,  for 
that  reason,  prior  to  the  Amendment, 
invoke  for  his  or  its  protection  any 
provision  of  the  Constitution  of  the 
United  States.  But  upon  the  adop- 
tion of  the  14th  Amendment, — what- 
ever their  own  constitutions  may 
then,  or  have  subsequently,  declared, 
— ^the  states  became  bound,  as  was 
the  United  States  by  the  5th  Amend- 
ment, not  to  deprive  any  person  of 
property  without  due  process  of  law. 
Still  it  was  never  contemplated,  when 
the  Amendment  was  adopted,  to  re- 
strain or  cripple  the  taxing  power  of 
the  states,  whatever  the  methods  they 
devised  for  the  purposes  of  taxation, 
unless  those  methods,  by  their  neces- 
sary operation,  were  inconsistent  with 
the  fundamental  principles  embraced 
by  the  requirements  of  due  process 
of  law  and  the  equal  protection  of 
■the  laws  in  respect  of  rights  of  prop- 
erty."  Southwestern  Oil  Co.  v.  Texas, 
217  U.  S.  114,  54  L.  Ed.  688. 
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tects  corporations  as  well  as  natural  persons,^*  and  it  protects  them 
against  taxation  which,  deprives  them  of  their  property  without  due 
process  of  law.^^ 

The  due  process  clause  in  the  Federal  Constitution,  however,  is 
not  a  panacea  to  which  unsuccessful  litigants  need  but  turn  in  order 
to  have  the  judgments  against  them  reversed.^''     The  federal  courts 


IB  See  §  4577,  supra. 

A  state  cannot  compel  a  foreign 
corporation  to  waive  the  constitution- 
al inhibition  against  its  being  de- 
prived of  its  property  without  due 
process  of  law.  Baltic  Min.  Co.  v. 
Massachusetts,  231  U.  8.  68,  58  L.  Ed. 
127.  See  also  Pullman  Co.  v.  Kansas, 
216  U.  S.  56,  63,  54  L.  Ed.  378, 

16 ' '  The  provisions  of  the  14th 
Amendment  are  not  confined  to  the 
action  of  the  state  through  its  legis- 
lature, or  through  the  executive  or 
judicial  authority.  Those  provisions 
relate  to  and  cover  all  the  instrumen- 
talities by  which  the  state  acts,  and 
so  it  has  'been  held  that  whoever, 
by  virtue  of  public  position  under  a 
state  government,  deprives  another  of 
any  right  protected  by  that  Amend- 
ment against  deprivation  by  the  state, 
violates  the  constitutional  inhibition; 
and  as  he  acts  in  the  name  of  the 
state  and  for  the  state,  and  is  clothed 
with  the  state's  powers,  his  act  is 
that  of  the  state.  Chicago,  B.  &  Q. 
E.  Co.  v.  Chicago,  166  U.  S.  226,  41 
L.  Ed.  979,  17  Sup.  Ct.  Bep.  581. 
Following  the  above  case,  the  federal 
■courts  throughout  the  country  have 
frequently  reviewed  the  action  of  tax- 
ing bodies  when,  under  the  facts, 
fuch  action  was  in  effect  the  action 
of  the  state,  and  therefore  reviewable 
by  the  federal  courts  by  virtue  of 
the  provisions  of  the  Amendment  in 
question."  Baymond  v.  Chicago 
rnion  Traction  Co.,  207  U.  S.  20,  52 
L.  Ed.  78,  12  Ann.  Cas.  757. 

17 While  it  is  "most  difficult  to  set 
certain  and  clear  bounds  to  the  right 
of  this  court  and  consequently  to  its 


duty  to  review  questions  arising  under 
state  legislation  with  reference  to  this 
amendment  as  to  due  process  of  law," 
still  "it  never  was  intended  that  the 
court  should,  as  the  effect  of  the 
amendment,  be  transformed  into  a 
court  of  appeal,  where  all  decisions 
of  state  courts  involving  merely 
questions  of  general  justice  and  equi- 
table considerations  in  the  taking  of 
property  should  be  submitted  to  this 
court  for  its  determination.  The  final 
jurisdiction  of  the  courts  of  the  states 
would  thereby  be  enormously  reduced 
and  a  corresponding  increase  in  the 
jurisdiction  of  this  court  would  result, 
and  it  would  be  a  great  misfortune 
in  each  case."  Fallbrook  Irrigation 
Dist.  V.  Bradley,  164  U.  S.  112,  41  L. 
Ed.  369. 

In  Davidson  v.  New  Orleans,  96 
U.  S.  97,  24  L.  Ed.  616,  Mr.  Justice 
Miller,  who  delivered  the  opinion  of 
the  court,  observed  that  "it  is  not  a 
little  remarkable,  that  while  [1;he  due 
process  clause]  »  »  *  jias  been  in 
the  Constitution  of  the  United  States, 
as  a  restraint  upon  the  authority  of 
the  Federal  Government,  for  nearly  a 
century,  and  while,  during  all  that 
time,  the  manner  in  which  the  powers 
of  that  government  have  been  exer- 
cised has  been  watched  with  jealousy, 
and  subjected  to  the  most  rigid  criti- 
cism in  all  its  branches,  this  special 
limitation  upon  its  powers  has  rarely 
been  invoked  in  the  judicial  forum  or 
the  more  enlarged  theater  of  public 
discussion.  But  while  it  has  bsen  a 
part  of  the  Constitution,  as  a  restraint 
upon  the  power  of  the  states,  only  a 
very   few  years,  the   docket  of  this 
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derive  from  this  amendment  no  general  jurisdiction  to  prevent  or 
relieve  from  oppression  under  state  laws,  nor  to  correct  errors  and 
inistakes  of  detail  in  state  administration.^' 

In  order  to  bring  a  tax  imposed  by,  or  under  the  authority  of, 
a  state  within  the  scope  of  the  due  process  clause  of  the  Fourteenth 
Amendment,  such  tax  should  be  so  clearly  and  palpably  an  illegal 
encroachment  upon  private  rights  as  to  leave  no  doubt  but  that 
it  is,  by  its  necessary  operation,  really  spoliation.  ^^  So  errors  in  the 
administration  of  a  tax  statute,  not  jurisdictional  in  character,  vdll 
not  justify  the  Federal  Supreme  Court  in  holding,  on  Writ  of  error, 
that  the  state  has  deprived  or  is  about  to  deprive  the  complaining 
party  of  his  property  without  due  process  of  law.*" 


«ourt  is  crowded  with  cases  in  which 
we  are  asked  to  hold  that  state  courts 
and  state  legislatures  have  deprived 
their  own  citizens  of  life,  liberty  or 
property  without  due  process  of  law. 
There  is  here  abundant  evidence  that 
there  exists  some  strange  misconcep- 
tion of  the  scope  of  this  provision  as 
found  in  the  XlVth  Amendment.  In 
fact,  it  would  seem,  from  the  char- 
acter of  many  of  the  cases  before  us, 
and  the  arguments  made  in  them, 
that  the  clause  under  consideration 
is  looked  upon  as  a  means  of  bringing 
to  the  test  of  the  decision  of  this 
court  the  abstract  opinions  of  every 
unsuccessful  litigant  in  a  state  court 
of  the  justice  of  the  decision  against 
him,  and  of  the  merits  of  the  legisla- 
tion on  which  such  a  decision  may  be 
founded."  Quoted  in  French  v.  Bar- 
ber Asphalt  Paving  Co.,  181  U.  S.  324, 
45  L.  Ed.  879. 

18  Castillo  V.  MeConnieo,  168  TJ.  S. 
B74,  42  L.  Ed.  622;  Lent  v.  Tillson, 
140  V.  S.  316,  35  L.  Ed.  419;  Walston 
V.  Nevin,  128  TJ.  S.  578,  32  L.  Ed. 
544;  Spencer  v.  Merchant,  125  TJ.  S. 
345,  31  L.  Ed.  763;  Hagar  v.  Eeclama- 
tionJJist.  No.  108,  111  TJ.  S.  701,  28 
L.  Ed.  569;  Kelly  v.  Pittsburgh,  104 
TJ.  S.  78,  26  L.  Ed.  658;  Davidson  v. 
New  Orleans,  96  V.  8.  97,  24  L.  Ed. 
fil6. 

"Due  process  of  law  does  not  as- 


sure to  a  taxpayer  the  interpretation 
of  laws  by  the  executive  officers  of  a 
state  as  against  their  interpretation 
by  the  courts  of  the  state,  or  relief 
from  the  consequences  of  a  misinter- 
pretation by  either."  Thompson  v. 
Kentucky,  209  U.  S.  340,  52  L.  Ed. 
822. 

19  Henderson  Bridge  Co.  v.  Hender- 
son, 173  V.  S.  592,  43  L.  Ed.  823. 

The  necessary  operation  and  effect 
of  a  tax  statute  may  be  such  as  to 
render  the  statute  invalid  under  the 
due  process  clause  even  though  on  its 
face  the  statute  is  not  repugnant 
thereto.  Looney  v.  Crane  Co.,  245  TJ. 
S.   178,   189,   62   L.  Ed.   230. 

20  Lent  V.  Tillson,  140  U.  S.  316, 
35  L.  Ed.  419. 

"We  have  *  *  *  held  that  it 
was  not  the  intention  of  the  14th 
Amendment  to  subvert  the  systems  of 
the  states  pertaining  to  general  and 
special  taxation;  that  that  Amend- 
ment legitimately  operates  to  extend 
to  the  citizens  and  residents  of  the 
states  the  same  protection  against 
arbitrary  state  legislation  affecting 
life,  liberty,  and  property  as  is  af- 
forded by  the  5th  Amendment  against 
similar  legislation  by  Congress,  and 
that  the  federal  courts  ought  not  to 
interfere  when  what  is  complained  of 
is  the  enforcement  of  the  settled  laws 
of  the  state  applicable  to  all  persons 
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The  giving  to  the  words  "due  process  of  law"  of  a  "perspicuous, 
comprehensive  and  satisfactory"  definition  is  a  task  which  the  high- 
est court  in  the  land  has  hesitated  to  undertake.  Rather,  such  court 
has  preferred  to  construe  the  words  according  to  the  rule  of  inclu- 
sion and  exclusion,^^  recognizing  that  what  constitutes  due  process 
depends  somewhat  upon  the  character  of  the  power  in  the  exercise 
of  which  the  deprivation  occurs.  "In  judging  what  is  'due  process 
of  law, '  ' '  said  Mr.  Justice  Bradley,  specially  concurring  in  the  judg- 
ment in  one  of  the  cases  Tjef ore  the  Federal  Supreme  Court,*^  "re- 
spect must  be  had  to  the  cause  and  object  of  the  taking,  whether  under 
the  taxing  power,  the  power  of  eminent  domain  or  the  power  of  as- 
sessment for  local  improvements  or  none  of  these;  and  if  found  to  be 
suitable  or  admissible  in  the  special  case,  it  will  be  adjudged  to  be  , 
'  due  process  of  law, '  but  if  found  to  be  arbitrary,  oppressive  and  un- 
just, it  may  be  declared  to  be  not  'due  process  of  law.'  "  ^ 


iu  like  cireumstaneea  and  conditions, 
but  only  when  there  is  some  abuse  of 
law  amounting  to  confiscation  of  prop- 
erty or  deprivation  of  personal 
rights."  Cass  Farm  Co.  v.  Detroit, 
181  U.  S.  396,  45  Lr.  Ed.  S14. 

21  "If  *  *  *  it  were  possible  to 
define  what  it  is  for  a  state  to  de- 
prive a  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  in 
terms  which  would  cover  every  exer- 
cise of  ■power  thus  forbidden  to  the 
state,  and  exclude  those  which  are 
not,  no  more  useful  construction  could 
be  furnished  by  this  or  any  other 
court  to  any  part  of  the  fundamental 
law.  But,  apart  from  the  imminent 
risk  of  a .  failure  to  give  any  defini- 
tion which  would  be  at  once  perspicu- 
ous, comprehensive  and  satisfactory, 
there  is  wisdom,  we  think,  in  the 
ascertaining  of  the  intent  and  applica- 
tion of  such  an  important  phrase  in 
the  Federal  Constitution,  by  the  grad- 
ual process  of  judicial  inclusion  and 
exclusion,  as  the  cases  presented  for 
decision  shall  require,  with  the  reason- 
ing on  which  such  decisions  may  be 
founded.  This  court  is,  after  an  ex- 
perience of  nearly  a  century,  still  en- 
gaged  in   defining   the   obligation   of 


con;tracts,  the  regulation  of  commerce, 
and  other  powers  conferred  on  the 
Federal  Government,  or  limitations 
imposed  upon  the  states."  Davidson 
V.  New  Orleans,  96  U.  S.  97,  24  L.  Ed. 
616. 

22  Davidson  v.  New  Orleans,  96  U. 
S.  97,  104,  24  L.  Ed.  616. 

23  Quoted  in  Hagar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  701,  28  L.  Ed. 
569.  See  also  Lent  v.  Tillson,  140 
U.  S.  316,  35  L.  Ed.  419. 

In  a  Connecticut  case  it  was  held 
that  a  statute  requiring  the  payment 
by  each  corporation  whose  stock  was 
liable  to  taxation,  and  not  otherwise 
taxed,  of  one  and  one-half  per  cent  of 
the  value  of  the  stock  of  nonresident 
stockholders,  was  not  unconstitutional 
as  depriving  the  corporation  of  its 
property  without  due  process  of  law, 
although  another  statute  gave  the  cor- 
poration a  lien  on  such  stock  for  only 
one  per  cent  of  the  value  of  the  stock 
for  such  payments,  where  still  another 
statute  gave  it  a  lien  on  all  the  stock 
owned  by  any  person  therein  for  all 
debts  due  to  it  by  him,  and  another 
provided  that  all  taxes  properly  as- 
sessed should  become  a  debt  due  from 
the  person  whose  property  should  be 
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The  due  process  clause  does  not  invalidate  the  action  of  assessing 
officers  in  disregarding  the  provisions  of  an  unconstitutional  ex- 
emption statute.^*  But  where  the  functions  of  an  officer  in  adding 
to  the  tax-list  property  wrongfully  withheld  by  the  taxpayer  are 
judicial  in  their  nature,  a  statute  allowing  him  a  certain  commis- 
sion on  the  additional  taxes  assessed  affects  him  with  such  a  pecuniary 
interest  as  renders  proceedings  conducted  by  him  not  due  process 
of  law.26 

It  has  been  held,  however,  that  a  statute  imposing  on  express, 
telegraph,  telephone  and  sleeping-oar  companies  a  penalty  of  fifty 
per  cent  for  nonpayment  of  taxes  due  is  not  invalid  as  conflicting 
with  the  requirement  of  due  process  of  law.^^  Nor  does  due  process 
forbid  the  system,  established  by  a  state's  constitution  and  statutes, 
under  which  taxable  lands  are  forfeited  to  the  state  for  the  owner's 
reglect  to  enter  them  for  taxation,  and,  upon  petition ,  required  to 
be  filed  in  the  proper  court  in  behalf  of  the  state,  are  sold,  after 
actual  or  constructive  notice  to  the  owner  who  may  intervene  and 
redeem.*'' 

In  a  case  involving  the  validity  of  a  city  license-ordinance,  the 
Supreme  Court  of  the  United  States  said:  "Regulations  respecting 
the  pursuit  of  a  lawful  trade  or  business  are  of  very  frequent  occur- 

taxed.     State  v.  Travelers'  Ins.  Co.,  sound  maxims  of  the  common  law  and 

70  Conn.  590,  66  Am.  St.  Eep.  138,  40  principles    of    natural    justice    which 

Atl.  465.  have   always   controlled   judicial   pro- 

M  Little   Eock   &   F.   S.    E.    Co.   v.  ceedings;    and    the   test   whether    the 

Worthen,  120  TJ.  S.  97,  30  L.  Ed.  588.  powers  conferred  are  judicial  or  not 

Nothing  in  the  Fourteenth  Amend-  would  seem  to  be  whether  with   the 

ment  prevents  the  assessment  of  mem-  exercise  of  the  authority  to  hear  tes- 

berships  in   an  incorporated   chamber  timony  and  determine  the  facts  was 

of    commerce     under     the  ,  head     of  coupled  the  power  to  enter  a  finding 

"moneys    and    credits."      Eogers    v.  which  had  the  force  and  effect  of  the 

Hennepin  County,   240  17.  S.   184,   60'  judgment  of  a  court." 
L.  Ed.  594.  26  Western  U.   Tel.   Co.   v.   Indiana, 

2B  Brinkerhoff  v.  Brurafield,  94  Fed.  165  U.  S.  304,  41  L.  Ed.  725. 
422.    In  an  earlier  federal  case  (Mey-  ZTKing  v.  Mullins,  171  TJ.   S.  404, 

,  ers  V.  Shields,  61  Fed.  713)   referred  43  L.  Ed.  214.    See  also  Chapman  v. 

to  in  Brinkerhoff  v.  Brumfield,  supra,  Zobelein,  237  IT.  S.  135,  59  L.  Ed.  874; 

the     court     declared     that     "in     all  Kentucky  Union  v.  Kentucky,  219  U. 

the  cases  which  I  have  found  there  S.  140,  55  L.  Ed.  137;  Fay  v.  Crozer, 

is  this  principle    recognized   and   re-  217  IT.  S.  455,  54  L.  Ed.  837;  King  v. 

speeted:  that  where  there  is  the  ex-  West  Virginia,  216  U.  S.  92,  54  L.  Ed. 

ereise  of  any  judicial  functions  im-  396;  Swann  v.  West  Virginia,  188  U. 

posed  upon  any  of  the  taxing  corps  of  6.   739,  47   L.   Ed.    677    (mem.   dec.) ; 

officials,  those  judicial  functions  must  King  v.  Panther  Lumber  Co.,  171  U. 

be  exercised  in  accordance  jvith  thoSe  S.  437,  43  L.  Ed.  227. 
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renee  in  the  various  cities  of  the  country,  and  what  such  regulations 
shall  be  and  to  what  particular  trade,  business,  or  occupation  they 
shall  apply  are  questions  for  the  state  to  determine,  and  their  deter- 
mination comes  within  the  proper  exercise  of  the  police  power  by 
the  state,  and  unless  the  regulations  are  so  utterly  unreasonable  and 
extravagant  in  their  nature  and  purpose  that  the  property  and  per- 
sonal rights  of  the  citizen  are  unnecessarily,  and  in  a  manner  wholly 
arbitrary,  interfered  with  or  destroyed  without  due  process  of  law, 
they  do  not  extend  beyond  the  power  of  the  state  to  pass,  and  they 
form  no  subject  for  federal  interference."** 

There  is  one  proposition  based  upon  the  requirement  of  due  process 
of  law  that  is  settled  beyond  controversy,  and  that  one  is  that  a 
state  cannot  tax  property  which  is  owned  by  a  person  not  within 
the  state's  territorial  jurisdiction  and  which  has  its  situs  in  a  foreign 
state.  This  proposition,  however,  will  be  laid  down  and  applied  in 
a  subsequent  section  ^^  and  therefore  wiU  not  be  further  considered 
at  this  point. 

§4581.  — Judicial  proceedings  and  notice  and  hearing.     Due 

process  of  law  generally  implies  and  includes  actor,  reus,  judex, 
regular  allegations,  opportunity  to  answer,  and  a  trial  according  to 
some  settled  course  of  judicial  proceedings,  but  this  is  not  invari- 
ably the  case.^" 

In  this  country,  as  weU  as  in  England,  the  necessities  of  govern- 
ment, the  nature  of  the  duties  to  be  performed,  and  the  customary 
usages  of  the  people  have  established  a  procedure  in  regard  to  the 
levy  and  collection  of  taxes  which  differs  from  proceedings  in  courts 
of  justice  but  which  is  still  due  process  of  law  within  the  meaning 
of  the  Constitution.^! 

"Undoubtedly,"  says  the  Federal  Supreme  Court,  "where  life 
and  liberty  are  involved,  due  process  requires  that  there  be  a  regular 
course  of  judicial  proceedings,  which  imply  that  the  party  to  be 
affected  shall  have  notice  and  an  opportunity  to  be  heard;  so,  also, 
where  title  or  possession  of  property  ^is  involved.  But  where  the 
taking  of  property  is  in  the  enforcement  of  a  tax,  the  proceeding  is  ' 

ZSGundling   v.   Chicago,    177   U.   S.  171  U.  S.  404,  43  L.  Ed.  214. 

183,  44  L.  Ed.  725,  aff'g  176  111.  340,  "The  phrase  'due  process  of  law' 

48  L.  E.  A.  230,  52  N.  E.  44.  does  not  necessarily  mean  ^  j-jdlcial 

29  See  §  4607,  infra.  proceeding. ' '      Palmer    v.    McMahon, 

30  Den  V.  Hoboken  Land  &  Improve-  133  TJ.  S.  660,  33  L.  Ed.  772. 

ment  Co.,  18  Haw.  (U.  S.)  272,  15  L.  31  Kelly    v.   Pittsburgh,   104   U.  S. 

Ed.   3.72.     See  also  Kin§  y.ijiuUins,      78,  26  L.  Ed.  658! 
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necessarily  less  formal,  and  whether  notice  to  him  is  at  all  neces- 
sary may  depend  upon  the  character  of  the  tax  and  the  manner  in 
which  its  amount  is  determinable.  The  necessity  of  revenue  for  the 
support  of  the  government  does  not  admit  of  the  delay  attendant 
upon  proceedings  in  a  court  of  justice,  and  they  are  not  required 
for  the  enforcement  of  taxes  or  assessments. ' '  ^^ 

As  between  ad  valorem  taxes  and  specific  taxes,  it  undoubtedly 
takes  more  in  the  way  of  notice  and  hearing  to  satisfy  the  require- 
ment of  due  process  of  law  in  the  case  of  the  former  than  it  does 
in  the  case  of  the  latter.  The  position  of  the  Supreme  Court  of  the 
United  States  regarding  this  matter  cannot  be  stated  better  than 
by  quoting  its  own  words:  "Of  the  different  kinds  of  taxes  which 
the  state  may  impose,"  says  that  court,  "there  is  a  vast  number  of 
which,  from  their  nature,  no  notice  can  be  given  to  the  taxpayer,  nor 
would  notice  be  of  any  possible  advantage  to  him,  such  as  poll  taxes, 
license  taxes  (not  dependent  upon  the  extent  of  his  business)  and 
generally,  specific  taxes  on  things  or  persons  or  occupations.  In 
such  cases  the  legislature,  in  authorizing  the  tax,  fixes  its  amount, 
and  that  is  the  end  of  the  matter.  If  the  tax  be  not  paid,  the  prop- 
erty of  the  delinquent  may  be  sold  and  he  be  thus  deprived  of  his 
property.  Yet  there  can  be  no  question,  that  the  proceeding  is  due 
process  of  law,  as  there  is  no  inquiry  into  the  weight  of  evidence,  or 
other  element  of  a  judicial  nature,  and  nothing  could  be  changed 
by  hearing  the  taxpayer.  No  right  of  his  is,  therefore,  invaded. 
Thus,  if  the  tax  on  animals  be  a  fixed  sum  per  head,  or  on  articles 
a  fixed  sum  per  yard  or  bushel  or  gallon,  there  is  nothing  the 
owner  can  do  which  can  effect  the  amount  to  be  collected  from  him. 
So,  if  a  person  wishes  a  license  to  do  business  of  a  particular  kind 
or  at  a  particular  place,  such  as  keeping  a  hotel  or  restaurant,  or 
selling  liquor  or  cigars  or  clothes,  he  has  only  to  pay  the  amount 

32Hagar  v.   Eeclamation  Cist.  No.  The  nation  from  wliom  we  inherit  the 

108,  111  U.  S.  701,  28  L.  Ed.  569.    See  phrase  'due  process  of  law'  has  never 

also  Lent  v.  Tillson,  140  U.  S.  316,  35  relied  upon  the  courts  of  justice  for 

L.  Ed.  419;  the  collection  of  her  taxes."     MoMil- 

"The  mode  of  assessing  tax  in  the  len  v.  Anderson,  95  U.  S.  37,  24  L.  Ed. 

states  by  the  Federal  Government,  and  335.    See  also  Kentucky  Union  Co.  v. 

by    all    governments,    is    necessarily  Kentucky,   219  U.  S.   140,  55  L.  Ed. 

summary,  that  it  may  be  speedy  and  137. 

effectual.  By  summary  is  not  meant  "It  is  well  settled  that  very  sum- 
arbitrary,  or  unequal,  or  illegal.  It  mary  remedies  may  be  used  in  the  col- 
must,  under  our  Constitution,  be  law-  lection  of  taxes  that  could  not  be 
fully  done.  But  that  does  not  mean,  applied  in  cases  of  a  judicial  char- 
nor  does  the  phrase  'due  process  of  acter."  King  v.  Mullins,  171  U.  S. 
law'  mean  by  a  judicial  proceeding.  404,  43  L.  Ed.  214. 
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required  by  the  law  and  go  into  tlie  business.  There  is  no  need  in 
such  eases  for  notice  or  hearing.  So,  also,  if  taxes  are  imposed  in 
the  shape  of  licenses  for  privileges,  such  as  those  on  foreign  corpo- 
rations for  doing  business  in  the  state,  or  on  domestic  corporations 
for  franchises,  if  the  parties  desire  the  privilege,  they  have  only  to 
pay  the  amount  required.  In  such  cases  there  is  no  necessity  for 
notice  or  hearing.  The  amount  of  the  tax  would  not  be  changed 
by  it.  But  where  a  tax  is  levied  on  property,  not  specifically  but 
according  to  its  value,  to  be  ascertained  by  assessors  appointed  for 
that  purpose  upon  such  evidence  as  they  may  obtain,  a  different 
principle  comes  in.  The  officers,  in  estimating  the  value,  act  judi- 
cially, and  in  most  of  the  states  provision  is  made  for  the  correction 
of  errors  committed  by  them,  through  boards  of  revision  or  equali- 
zation, sitting  at  designated  periods  provided  by  law,  to  hear  com- 
plaints respecting  the  justice  of  the  assessments.  The  law  in  pre- 
scribing the  time  when  such  complaints  will  be  heard,  gives  all  the 
notice  required,  and  the  proceeding  by  which  the  valuation  is  deter- 
mined, though  it  may  be  followed,  if  the  tax  be  not  paid,  by  a  sale 
of  the  delinquent's  property,  is  due  process  of  law.  In  some  states, 
instead  of  a  board  of  revision  or  equalization,  the  assessments  may 
be  revised  by  proceedings  in  the  courts  and  be  there  corrected  if 
erroneous,  or  set  aside  if  invalid;  or  objections  to  the  validity  or 
amount  of  the  assessment  may  be  taken  when  the  attempt  is  made 
to  enforce  it.  In  such  cases  all  the  opportunity  is  given  to  the  tax- 
payer to  be  heard  respecting  the  assessment,  which  can  be  deemed 
essential  to  render  the  proceedings  due  process  of  law."  ^^ 

In  the  case  of  ad  valorem  taxes,  then,  notice  of  some  kind  or  char- 
acter ahd  an  opportunity  to  be  heard  **  at  some  stage  of  the  proceed- 

83Hagar  v.  Eeolamation  Dist.  No.  v.  Vermont,  231  TJ.  S.  120,  58  L.  Ed. 

108,  111  U.  S.  701,  28  L.  Ed.  569.  147,  afE'g  84  Vt.  167,  Ann.  Cas.  1912 

A    statute,    imposing    a    tax,    at    a  D  22,  78  Atl.  944. 

specified  rate,  upon  national  bank  dsr  34  "There  being,,  then,  no  provision 

poSitors  whose  deposits  bear  interest,  of  law  giving  to  the  company  notice 

which  tax  may  be  paid  by  the  bank,  of  the  action  of  the  state  board,  and 

upon  its  having  filed  the  required  stip-  an  opportunity  to  be- heard  respecting 

ulation,  and  may  be  deducted  from  the  it,   is   the   assessment   valid?     Would 

interest  or  the  deposits,  and  providing  the  taking  of  the  company's  property 

for  the   recovery  of  such  tax'  by  an  in  the  enforcement  of  the  tax  levied 

action  at  law,  is  not  invalid  because  according  to  the  assessment  be  depriv- 

of   its  failure   to  provide   for   an   as-  ing   it    of    its    property   without   due 

sessment  of  the  tax  and  for  notice  to  process  of  law?.  It  seems  to  us  there 

the    depositors.     Clement   Nat.   Bank  can  be  but  one  answer  to  these  ques- 
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ings  is  necessary  to  tHe  fulfillment  of  the  requirement  of  due  process 


tions.  There  is  something  repugnant 
to  all  notions  of  justice  in  the  doctrine 
that  any  body  of  men  can  be.  clothed 
with  the  power  of  finally  determining 
the  value  of  another's  property,  ac- 
cording to  -whioii  it  may  be  taxed, 
without  affording  to  him  an  oppor- 
tunity of  being  heard  respecting  the 
correctness  of  their  action.  And  the 
injustice  is  strikingly  apparent  when 
the  property  consists  of  the  great 
number  of  particulars  which  go  to 
make  up  the  taxable  estate  of  a  rail- 
road company,  requiring  for  any  just 
estimate  of  their  value  accurate 
knowledge  upon  a  multitude  of  sub- 
jects, not  usually  possessed  without 
special  study.  "We  cannot  assent  to 
any  such  doctrine.  It  conflicts  with 
the  great  principle  which  lies  at  the 
foundation  of  all  just  government, 
that  no  one  shall  be  deprived  of  his 
life,  his  liberty,  or  his  property  with- 
out an  opportunity  of  being  heard 
against  the  proceeding.  The  prihciple 
is  as  old  as  Magna  Charta,  and  is  em- 
bodied in  aU  the  state  constitutions, 
and  in  the  Fourteenth  Amendment  of 
the  Federal  Constitution.  The  pro- 
vision in  this  amendment  is  in  the 
form  of  an  interdict  upon  the  states 
— 'nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property 
without  due  process  of  law.'  And 
by  due  process  is  meant  one  which, 
following  the  forms  of  law,  is  appro- 
priate to  the  ease,  and  just  to  the 
parties  to  be  affected.  It  must  be 
pursued  in  the  ordinary  mode  pre- 
scribed by  the  law;  it  must  be  adapted 
to  the  end  to  be  attained;  and  it  must 
give  to  the  party  to  be  affected  an 
opportunity  of  being  heard  respecting 
the  justice  of  the  judgment  sought. 
Without  these  conditions  entering 
into  the  proceeding,  it  would  be  any- 
thing but  due  process.  If  it  touched 
life  or  liberty,  it  would  be   wanton 


punishment,  or  rather  wanton  cfuelty; 
if  it  touched  property,  it  would  be 
arbitrary  exaction.  It  is  significant 
that  the  guaranty  against  the  depriva- 
tion of  property  without  due  process 
of  law  is  contained  in  the  clause  which 
guaranties  against  a  like  deprivation 
of  life  and'  liberty;  and  it  means  that 
there  shall  be  no  proceeding  against 
either  without  the  observance  of  all 
the  securities  applicable  to  the  case 
recognized  by  the  general  law,  by 
those  principles  which  are  established 
in  all  constitutional  governments  for 
the  protection  of  private  rights.  No- 
tice is  absolutely  essential  to  the 
validity  of  the  proceeding  in  any  case; 
it  may  be  given  by  personal  citation, 
and  in  some  cases  it  may  be  given  by 
statute,  but  given  it  must  be  in  some 
form.  If  life  and  liberty  are  involved, 
there  must  be  a  regular  course  of 
judicial  proceedings;  so,  also,  where 
title  or  possession  of  property  is  in 
contention.  But  in  the  taking  of 
property  by  taxation  the  proceeding 
is  more  summary  and  stringent.  The 
necessities  of  revenue  for  the  support  , 
of  government  will  not  admit  of  the 
delays  attendant  upon  judicial  pro- 
ceedings in  the  courts  of  justice. 
The  statute  fixes  the  rate  of  taxation 
upon  the  value  of  the  property,  and 
appoints  officers  to  estimate  and  ap- 
praise the  value.  Due  process  of  law 
in  the  proceeding  is  deemed  to  be  pur- 
sued, when,  after  the  assessment  is 
made  by  the  assessing  officers  upon 
such  information  as  they  may  obtain, 
the  owner  is  allowed  a  reasonable  op- 
portunity, at  a  time  and  place  to  be 
designated,  to  be  heard  respecting 
the  correctness  of  the  assessment,  and 
to  show  any  errors  in  the  valuation 
committed  by  the  officers.  Notice  to 
Mm  will  be  deemed  sufficient,  if  the 
time  and  place  of  hearing  be  desig- 
nated by  statute.    But  whatever  the 
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of  law.  Personal  notice,  however,  is  not  essential ;  *^  notice  by 
statute  is  commonly  the  only  notice  given,  and  such  notice  will 
ordinarily  be  held  sufficient.*^ 

Where  the  statute  names  the  time  and  place  for  the  meeting  of 
the  assessing  board,  due  process  of  law,  as  far  as  the  matter  under 
consideration  is  concerned,  is  satisfied,*''  notwithstanding  the  action 
complained  of  was  not  taken  until  an  adjourned  meeting  held  merely 
pursuant  to  call  and  not  as  the  result  of  prearrangement.**  So  ab- 
sence of  due  process  in  the  order  of  the  state  board  of  equalization 
and  state  tax  commission  increasing  by  forty  per  cent  the  valuation  of 
all  taxable  property  in  a  certain  city  cannot  be  predicated  on  the 
fact  that  neither  the  plaintiff  taxpayer,  the  city  assessor,  nor  any 
representative  of  the  city  and  county  was  given  an  opportunity  to 


character  of  the  proceeding,  whether 
judicial  or  administrative,  summary 
or  prortracted,  and  whether  it  takes 
property  directly,  or  creates  a  charge 
or  liability  which  may  be  the  basis 
of  taking  it,  the  law  directing  the 
proceeding  must  provide  ifor  some 
kind  of  notice,  and  offer  to  the  owner 
an  opportunity  to  be  heard,  or  the 
proceeding  will  want  the  essential  in- 
gredient of  due  process  of  law.  Noth- 
ing is  more  clearly  eatablislied  by  a 
weight  of  authority  absolutely  over- 
whelming than  that  notice  and  oppor- 
tunity to  be  teard  are  indispensable 
to  the  validity  of  the  proceeding." 
Railroad  Tax  Cases,  13  Ped.  722,  750 
(per  Mr.  Justice  Field). 

35  Merchants'  &  Manufacturers' 
Nat.  Bank  v.  Pennsylvania,  167  IT.  S. 
461,  42  L.  Ed.  236;  Httsburg,  C,  G. 
&  St.  L.  R.  Co.  V.  Backus,  154=  U.  S. 
421,  38  L.  Ed.  1031. 

"The  process  of  taxation  does  not 
require  the  same  kind  of  notice  as  is 
required  in  a  suit  at  law,  or  even  in 
proceedings  for  taking  private  prop- 
erty under  the  power  of  eminent  do- 
main. It  involves  no  violation  of  due 
process  of  law  when  it  is  executed  ac- 
cording to  customary  forms  and  estab- 
lished usages,  or  in  subordination  to 
the  principles  which  underlie  them." 
Bell's    G-ap    R.    Co    v.    Pennsylvania, 


134  U.  S.  232,  33  L.  Ed.  892,  See  also 
King  V.  MuUins,  171  U.  S.  404,  43  L. 
Ed.  214. 

36  "It  has  •  •  *  been  repeatedly 
decided  by  this  court  that  the  proceed- 
ings to  raise  the  public  revenue  by 
levying  and  collecting  taxes  are  not 
necessarily  judicial;  and  that  'due 
process  of  law,'  as  applied  to  that 
subject,  does  not  imply  or  require  the 
right  to  such  notice  and  hearing  as 
are  considered  to  be  essential  to  the 
validity  of  the  proceedings  and  judg- 
ments of  judicial  tribunals.  Notice 
by  statute  is  generally  the  only  notice 
given,  and  that  has  been  held  suffi- 
cient." Cincinnati,  N.  O.  &  T.  P. 
E.  Co.  v.  Com.  (Kentucky  Eailroad 
Tax  Cases),  115  U.  S.  321,  29  L.  Ed. 
414. 

37  Pittsburg,  C,  C.  &  St.  L.  E.  Co.. 
V.  Backus,  154  TJ.  6.  421,  38  L.  Ed. 
1031. 

"A  notice  to  all  property  holders 
of  the  time  and  place  at  which  the 
assessment  is  to  be  made  is  all  that 
'due  process'  requires  in  respect  to 
the  matter  of  notice  in  tax  proceed- 
ings." Merchants'  &  Manufacturers' 
Nat.  Bank  v.  Pennsylvania,  167  T7.  S. 
461,  42  L.  Ed.  236. 

38  Sander  v.  Mercantile  Nat.  Bank, 
186  TJ.  S.  4S8,  46  L.  Ed.  1247. 
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be  heard,  other  than  such  as  may  have  been  had  by  reason  of  the 
fact  that  the  time  of  meeting  of  the  boards  is  fixed  by  law.^^ 

Even  in  the  caSe  of  a  proceeding  to  sell  land  for  unpaid  taxes, 
notice  by  publication  will  be  sufficient.*"  Moreover,  due  process  does 
not  require  that  the  assessee  be  present  nor  have  an  opportunity  to 
be  present/  when  the  tax  is  assessed ; "  it  does,  however,  require  a 
hearing,  at  least  in  the  case  of  ad  valorem  taxes,  at  some  time  before 
the  assessment  becomes  a  fixed  charge  against  the  person  assessed 
or  upon  his  property,*^  but  one  hearing  is  sufficient,^  and,  if  the 
assessee  be  granted  an  opportunity  to  be  heard  before  either  the 
assessing  board  or  a  board  of  revision  or  equalization  or  in  a  court  of 
justice,  he  is  not  deprived  of  his  constitutional  right  to  due  process 
of  law.** 

A  statute  authorizing  the  imposition  of  a  tax  or  assessment  upon 
property  according  to  its  value  does  not  violate  the  due  process 
clause  of  the  Fourteenth  Amendment  if  the  owner  of  the  property 
has  an  opportunity  to  question  the  validity  or  the  amount  of  the  tax 


asBi-Metallie  Inv.  Co.  v.  State 
Board  of  Equalization,  239  U.  S.  441, 
60  L.  Ed.  372,  considering  Iiondoner 
V.  Denver,  210  U.  S.  373,  52  L.  Ed. 
1103. 

WLongyear  v.  Toolan,  209  TJ.  S. 
414,  52  L.  Ed.  859,  quoting  Leigh  v. 
Green,  193  U.  S.  79,  48  L.  Ed.  623, 
to  the  effect  that  "where  the  state 
seeks  directly,  or  by  authorization  to 
others,  to  sell  land  for  taxes  upon  pro- 
ceedings to  enforce  a  lien  for  the 
payment  thereof,  it  may  proceed  di- 
rectly against  the  land  within  the 
jurisdiction  of  the  court,  and  a  notice 
which  permits  all  interested,  who  are 
'so  minded,'  to  ascertain  that  it  is  to 
be  subjected  to  sale  to  answer  for 
taxes,  and  to  appear  and  be  heard, 
whether  to  be  found  within  the  juris- 
diction or  not,  is  due  process  of  law 
within  the  14th  Amendment  to  the 
Constitution. ' ' 

41McMillen  v.  Anderson,  95  U.  S. 
37,  24  L.  Ed.  335. 

*?  Supra,  this  section. 

Where  sufficient  opportunity  for  cor- 
rection was  afforded  but  such  oppor- 
tunity was  not  availed  of,  invoking 


the  due  process  clause  will  not  bring 
results  in  the  matter  of  procuring  the 
desired  reduction  of  an  assessment. 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board 
of  Assessors,  221  U.  S.  346,  55  L.  Ed. 
762,  L.  E.  A.  1915  C  903.  See  also 
Orient  Ins.  Co.  v.  Board  of  Assessors, 
221  U.  S.  358,  55  L.  Ed.  769. 

43  Michigan  Cent.  E.  Co.  v.  Powers, 
201  U.  S.  245,  50  L.  Ed.  744. 

41  "The  state  may  limit  the  reme- 
dies of  the  taxpayer  to  redress  wrongs 
done  him  by  the  erroneous  statutory 
construction  or  the  unwarranted  find- 
ing of  fact  by  administrative  officers 
to  a  hearing  before  administrative 
tribunals.  In  tax  questions,  such  a 
hearing  is  due  process  of  law. ' ' 
Taylor  v.  Louisville  &  N.  E.  Co.,  88 
Fed.  350,  357. 

"In  matters  of  taxation,  it  is  suf- 
ficient that  the  party  assessed  should 
have  an  opportunity  to  be  heard, 
either  before  a  judicial  tribunal,  or 
before  a  board  of  assessment,  at  some 
stage  of  the  proceedings."  Pitts- 
burgh, C,  C.  &  St.  L.  E.  Co.  V.  Board 
of  Public  Works  of  West  Virginia, 
172  U.  S.  32,  43  L.  Ed.  354. 


7963 


I§  4581]  Pbivate  CoepobatiONs  [Ch.  5& 

or  assessment  either  before  the  amount  is  determined  or  in  subse- 
quent proceedings  for  its  collection,  and  this  is  true  whether  it  is 
back  taxes  or  current  ones  that  are  involved**  arid  even  though  the 
statute  does  not  provide  for  notice.*^ 

"When  the  law  provides  for  a  mode  of  confirming  or  contesting 
the  charge  imposed,  with  such  notice  to  the  person  as  is  appropriate 
to  the  nature  of  the  case,  the  assessment  cannot  be  said  to  deprive 
the  owner  of  his  property  without  due  process  of  law.  *  *  * 
The  imposition  of  taxes  is  in  its  nature  administrative  and  not  ju- 
dicial, but  assessors  exercise  quasi  judicial  powers  in  arriving  at  the 
value,  and  opportunity  to  be  heard  should  be  and  is  given  under 
all  just  systems  of  taxation  according  to  value.  It  is  enough,  how- 
ever, if  the  law  provides  for  a  board  of  revision  authorized  to  hear 
complaints  respecting  the  justice  of  the  assessment,  and  prescribes 
the  time  during  which  and  the  place  where  such  complaints  may  be 
made."*^  But  a  .statute,  under  which  property  not  returned  by 
the  owner,  even  though  it  was  withheld  without  fraudulent  intent 
and  with  the  honest  belief,  based  on  reasonable-  grounds,"  that  it  was 
not  taxable,  is  to  be  assessed  by  the  proper  official  without  oppor- 
tunity to  the  owner  to  be  heard  upon  the  validity  of  the  tax  or  the 
amount  of  the  assessment  either  in  the  tax  proceedings,  upon  a 
suit  to  collect  the  tax  or  by  an  independent  suit  to  enjoin  its  col- 

45  -Winona    &    St.    P.    Land    Co.    v.  leans,  96  TJ.  S.  97,  24  L.  Ed.  616,  fol- 

Minnesota,  159  XT.  S.  526,  40   L.  Ed.  lowed   in   principle   in  Hagar  v.   Ee- 

247.    See  also  Longyear  v.  Toolan,  209  clamation   Dist.,   No.    108,   111  TJ.   S. 

TJ.  S.  414,  52  L.  Ed.  859.  701,   28   L.   Ed.   569.     See   also  Tall- 

"  Whenever  by  the  laws  of  a  state,  brook  Irrigatioij  Dist.  v.  Bradley,  164 

or  by  state   authority,  a  tax,   assess-  U.   S.    112,    41    L.    Ed.    369;    Lent  v. 

ment,    servitude,    or    other   burden   is  Tillsou,  140  TJ.  S.  316,  35  L.  Ed.  419. 

imposed  upon  property  for  the  public  16  Where  the  state  court  held  that 

use  whether  it  be  of  the  whole  state  the  assessee  had  the  right  to  be  heanl 

or  of  some  more  limited  portion  of  the  in  a  suit  to  enjoin  the   collection  of 

community,    and    these    laws    provide  the  back   tax  assessed,   and  such  as- 

for  a  mode  of- confirming  or  contesting  sessee  actually  was  heard  and  the  tax 

the  charge  thus  imposed,  in  the  ordi-  was    reduced,    the    Eederal    Supreme 

nary  courts  of  justice,  with  such  no-  Court    will   not    hold   the   tax   as  re- 

tice  to  the  person  or  such  propeeding  duced  to  be  invalid  even  though  the 

in  regard  to  the  property  as  is  appro-  statute    did    not    provide    for    notice 

priate  to  the  nature  of  the  case,  the  and    thus    on    its    face    denied    due 

judgment  in  such  proceedings  cannot  process.      Security    Trust    &    Safety 

be  said  to   deprive  the  owner  of  his  Vault  Co.  v.  Lexington,  203  TJ.  S.  323, 

property  without  due  process  of  law,  51  L.  Ed.  204. 

however  obnoxious  it  may  be  to  other  47  Palmer   v.   McMahon,  •  133  TJ.  S. 

objections."     Davidson   v.    New   Or-  660,  33  L.  Ed.  772. 
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lection,  unless  lie  can  show  bad  faith  in  the  making  of  the  assess- 
ment, denies  to  such  owner  due  process  of  law.** 

Where,  in  taxing  lands  for  a  public  improvement,  provision  is 
made  for~  notice,  by  piiblication  **  or  otherwise,  to  each  landowner 
and  for  hearing  him  at  some  stage  of  the  proceedings  upon  the 
question  of  what  proportion  of  the  tax  shall  be  assessed  upon  his 
land,  there  is  no  denial  to  him  of  due  process  of  law.^"  On  this 
subject,  the  Federal  Supreme  Court  has  spoken  as  follows :  "In  the 
absence  of  any  more  specific  constitutional  restriction  than  the  gen- 
eral prohibition  against  taking  property  without  due  process  of  law, 
the  legislature  of' the  state,  having  the  power 'to  fix  the  sum  neces- 
sary to  be  levied  for  the  expense  of  a  public  improvement,  and  to 
order  it  to  be  assessed,  either  like  other  taxes,  upon  property  gen- 
erally, or  only  upon  the  lands  benefited  by  the  improvement,  is 
authorized  to  determine  both  the  amount  of  the  whole  tax,  and  the 
class  of  lands  which  will  receive  the  benefit  and  should  therefore 
bear  the  burden,:  although  it  may,  if  it  sees  fit,  commit  the  ascer- 
tainment of  either  or  both  of  these  facts  to  the  judgment  of  com- 
missioners. When  the  determination  of  the  lands  to  be  benefited  is 
entrusted  to  commissioners,  the  owners  may  be  entitled  to  notice  and 
hearing  upon  the  question  whether  their  lands  are  benefited  and 
how  much.  But  the  legislature  has  the  power  to  determiije,  by  the ' 
statute  imposing  the  tax,  what  lands,  which  might  be  benefited  by 
the  improvement,  are  in  fact  benefited ;  and  if  it  does  so,  its  determi- 
nation is  conclusive  upon  the  owners  and  the  courts,  and  the  owners 
have  no  right  to  be  heard  upon  the  question  whether  their  lands  are 
benefited  or  not,  but  only  up6n  the  validity  of  the  assessment,  and 
its  apportionment  among  the  different  parcels  of  the  class  #hich  the 

*8  Central  of  Georgia  E.  Co.  v.  be  provided  as  an  essential  part  of 
Wright,  207  U.  S.  127,  52  L.  Ed.  134,  the  statutory  provision,  and  not 
12  Ann.  Cas.  463,  applying  the  prin-  awarded  as  a  mere  matter  of  favor 
ciples  enunciated  in  Security  Trust  &  or  grace.  *  *  •  It  was  further 
Safety  Vault  Co.  v.  Lexington,  203  held  that  where  the  procedure  in  the 
U.  S.  323,  51  L.  Ed.  204,  in  which,  as  state  court  gave  the  taxpayer  an  op- 
stated  by  the  court  in  Central  of  portunity  to  be  heard  upon  the  value 
Georgia  E.  Co.  v.  Wright,  supra,  it  of  his  property  and  extent  of  the  tax 
was  "held  that,  before  an  assessment  in  a  proceeding  to  enjoin  its  oollee- 
of  taxes  could  be  made  upon  omitted  tion  the  requirement  of  due  process 
property,  notice  to  the  taxpayer,  with  of  law  was  satisfied." 
an  opportunity  to  be  heard,  was  essen-  49  Paulsen  v.  Portland,  149  TT.  S. 
tial,  and  that  somewhere  during  the  30,  37  L.  Ed.  637;  Lent  v.  Tillson,  140 
process  of  the  assessment  the  tax-  V.  S.  316,  35  L.  Ed.  419. 
payer  must  have  an  opportunity  to  BO  See  1  Cooley  on  Taxation  (3rd 
be  heard,  and  that  this  notice  must  Ed.),  62,  63,  69-71. 
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legislature  has  conclusively  determined  to  be  benefited.  In  deter- 
mining what  lands  are  benefited  by  the  improvement,  the  legislature 
»  may  avail  itself  of  such  information  as  it  deems  sufficient,  either 
through  investigations  by  its  committees,  or  by  adopting  as  its  own 
the  estimates  or  conclusions  of  others,  whether  those  estimates  or  con- 
clusions previously  had  or  had  not  any  legal  sanction."*^  In  a 
subsequent  case,  such  court,  quoting  the  statements  above  set  out,  held 
that  the  requirement  of  due  process  of  law  does  not  invalidate  a 
legislatively  authorized  assessment  of  the  cost  of  paving  a  street 
upon  abutting  property  in  proportion  to  the  frontage  thereof  with- 
out any  preliminary  hearing  as  to  benefits.^^  But,  even  in  a  case 
where  the  assessee  is  entitled  to  a  hearing  before  payment  of  the 
tax  assessed  can  be  enforced,  it  is  one  hearing  only  that  he  has  a  right 
to  demand,^^  neither  a  rehearing  before  the  assessory  board  ^*  nor  an 


Bl  Spencer  v.  Merchant,  125  IT.  S. 
345,  31  L.  Ed.  763.  See  also  Lent  v. 
Tillson,  140  U.  S.  316,  35  L.  Ed. 
419. 

82  French  v.  Barber  Asphalt  Paving 
Co.,  181  U.  S.  324,  45  L.  Ed.  879, 
construing  Norwood  v.  Baker,  172  TJ. 
S.  269,  43  L.  Ed.  443.  See  also  Detroit 
V.  Parker,  181  U.  S.  399,  45  L.  Ed.  917; 
Cass  Farm  Co.  v.  Detroit,  181  V.  S. 
396,  45  L.  Ed.  914;  Tonawanda  v. 
Lyon,  181  U.  S.  389,  45  L.  Ed.  908. 

In  a  case  taken  to  the  Supreme 
Court  of  the  United  States  from  the 
Supreme  Court  of  North  Dakota,  the 
former  court  declared  that  it  agreed 
with  the  latter  court  "in  holding  that 
it  is  within  the  power  of  the  legisla- 
ture of  the  state  to  create  special  tax- 
ing districts,  and  to  charge  the  cost 
of  a  local  improvement,  in  whole  or 
in  part,  upon  the  property  in  said  dis- 
trict, either  according  to  valuation  or 
superficial  area  or  frontage,  and  tliat 
it  was  not  the  intention  of  this  court, 
in  Norwood  v.  Baker  [172  IT.  S.  269, 
43  U  Ed.  443],  to  hold  otherwise." 
"Webster  v.  Fargo,  181  TJ.  S.  394,  45 
L.  Ed.  912,  aff'g  9  N.  D.  208,  56  L.  K. 
A.  156,  82  N.  "W.  732.  See  also  Wil- 
liams V.  Eggleston,  170  IT.  S.  304,  42 
L.  Ed.  1047,  68  Conn.  131,  48  L.  E.  A. 
465,  35  Atl.  24,  421. 


63  Supra,  this  section. 

B4"It  is  urged  that  the  valuation 
[of  railroad  property]  as  fixed  [by 
the  state  board  of  tax  commissioners] 
was  not  announced  until  shortly  be- 
fore the  adjournment  of  the  board, 
and  that  no  notice  was  given  of  such 
valuation  in  time  to  take  any  steps 
for  the  correction  of  errors  therein. 
If  by  this  we  are  to  understand  coun- 
sel as  claiming  thait  there  must  be 
notice  and  a  hearing  after  the  de- 
termination by  the  assessing  board  as 
well  as  before,  we  are  unable  to  con- 
cur with  that  view.  A  hearing  before 
judgment,  with  full  opportunity  to 
present  all  the  evidence  and  the  argu- 
ments which  the  party  deems  import- 
ant, is  all  that  can  be  adjudged  vital. 
Eehearings,  new  trials  are  not  essen- 
tial to  due  process  of  law,  either  in 
judicial  or  administrative  proceedings. 
One  hearing,  if  ample,  before  judg- 
ment, satisfies  the  demand  of  the  Con- 
stitution in  this  respect.  It  not  infre- 
quently happens  in  this,  as  in  all  other 
courts,  that  decisions  are  announced 
and  judgments  entered  on  the  last  day 
of  the  term,  and  too  late  for  the  pres- 
entation or  consideration  of  any  peti- 
tions for  rehearing  or  motions  for  a 
new  trial.  Will  any  one  seriously  con- 
tend  that   a   judgment   thus   entered 
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additional  hearing  in  a  court  of  justice  being  required  by  due  process 
of  law.*^ 

Applying  these  general  rules,  it  has  been  held  that  a  state  tax 
on  corporate  bonds,  taken  at  their  face  value,  the  rate  of  which  tax 
is  fixed  and  the  amount  of  which  tax  is  to  be  deducted  by  the  corpora- 
tion from  the  interest  due  on  the  bonds,  is  not  invalid  because  of  the 
fact  that  the  bondholders  are  given  no  other  nor  further  notice  of 
the  tax  than  -that  contained  in  the  statute  imposing  it.^® 

So,  the  fact  that  the  statute,  imposing  a  state  tax  on  railroad  prop- 
erty, excepting  real  estate  not  actually  occupied  in  the  exercise  of 
the  company's  franchises,  etc.,  at  a  rate  equal  to  the  average  rate 
of  the  ad  valorem  tax  levied  in  the  state  upon  other  than  corporate 
property  by  the  several  taxing  powers  thereof,  does  not  provide  for 
a  general  equalization  of  railroad  property  with  other  property  in 
the  state,  will  not  vitiate  an  assessment  made  under  such  statute, 
wheh  the  latter  names  the  time  and  place  for  the  sessions  of  the 
assessing  board,  gives  to  any  one  interested  the  right  to  be  heard, 
and  authorizes  th^  board  to  correct  the  valuation.^'' 

Where  a  statute,  imposing  an  ad  valorem  tax  on  shares  of  stock 
in  national  banks,  which  tax  is  collected  through  the  agency  of  the 


is  entered  in  defiance  of  the  require- 
ments of  due  process  of  law,  and  that 
a  party,  having  been  fully  heard  once 
upon  the  merits  of  his  case,  is  de- 
prived of  the  constitutional  protection 
because  he  is  not  heard  a  second 
time?"  PittsbuVg,  C,  'C.  &  St.  L. 
B.  Co.  V.  Backus,  154  U.  S.  421,  38 
L.  Ed.  1031. 

BS'^The  law  of  Indiana  does  not 
seem  to  afEord  a  remedy  to  the  prop- 
erty owner  by  review  of  the  action 
of  the  board  of  equalization  to  avoid 
an  assessment  unjust  because  above 
the  real  value  of  the  property.  The 
board  met  at  stated  times,  regulated 
by  law,  and  all  parties  in  interest  had 
the  right  to  appear  before  the  board, 
and  to  be  heard;  and,  as  matter  of 
fact,  the  bridge  company  appeared 
before  the  board,  and  was  heard. 
This  is  sufficient  to  meet  the,  consti- 
tutional requirement  that  one  shall 
not  be  deprived  of  his  property  with- 
out due  process  of  law.     Paulsen  v. 
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Portland,  149  U.  S.  30,  13  Sup.  Ct. 
750.  It  is  not  essential  that  a  right 
of  appeal  to  the  courts  should  be  pro- 
vided." McLeod  V.  Eeoeveur,  71  Fed. 
455,  459. 

56 Bell's  Gap  E.  Co.  v.  Pennsyl- 
vania, 134  TJ.  S.  232,  33  L.  Ed.  892. 

Eegarding  the  Michigan  inheritance 
tax  as  a  tax  not  upon  property  but 
upon  the  right  to  acquire  property, 
the  Supreme  Court  of  Michigan  has 
overruled  the  contention  that,  since 
the  statute  imposing  such  tax  does  not 
provide  for  a  personal  notice  and  for 
an  opportunity  to  resist  the  assess- 
mentj  such  statute  is  void  as  taking 
private  property  without  due  process 
of  law.  Union  Trust  Co.  v.  Wayne 
Probate  Judge,  125  Mich.  487,  84  N. 
W.  1101,  1103. 

67  Michigan.  Cent.  ,E.  Co.  v.  Powers, 
201  U.  S.  245,'  50  L.  Ed.  744,  quoting 
Cummings  v.  Merchants'  Nat.  Bank, 
101  V.  S.  153,  25  L.  Ed.  903. 
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banks,  designates  the  time  when  the  banks  shall  make  their  reports 
to  the  auditor  general  and  specifically  directs  such  official  to  hear 
any  stockholder  who  may  desire  to  be  heard,  the  due  process  required 
in  respect  to  the  matter  of  notice  in  tax  proceedings  is  provided 
for.^*  So,  the  action  of  the  state  board  of  equalization  in  increas- 
ing the  taxable  value  of  the  property  of  a  railroad  company  above 
the  value  returned  by  the  company  need  not  be  preceded  by  notice 
to  the  company  in  order  to  be  valid,  the  meeting  of  such  board  being 
open  and  the  time  thereof  fixed  by  law.*' 

A  statute  requiring  railroad  companies  to  return  their,  property 
and  its  value  to  the  state  auditor  of  public  accounts,  he  to  lay  the 
several  returns  and  values  before  a  board  of  equalization,  which,  in 
an  open  meeting  held  at  a  stated  time  and  place,  the  proceedings  at 
which  are  to  be  made  matter  of  record,  shall  correct  and  equalize  the 
same,  does  not  deprive  such  companies  of  due  process  of  law,  par- 
ticularly when  the  statute  provides  that  on  the  failure  of  a  company 
to  pay  the  taxes  assessed,  penalties  may  be  enforced  against  the  offi- 
cers thereof  and  the  taxes  collected  by  suit,  and  thus  makes  such  a 
suit  necessary  before  the  valuation  and  assessment  will  become  final 
in  the  sense  of  the  taxes  constituting  a  charge  on  the  property  or  a 
liability  fixed  on  the  company.®" 

Where  a  corporation  may  appeal  from  the  decision  of  an  assessing 
board  to  the  circuit  court,  there  to  be  heard  and  offer  evidence,  before 
the  valuation  of  its  property  is  finally  fixed,  notice  of  such  decision 
is  all  the  notice  to  which  it  is  entitled.®^     Again,  a  statute  which 

68  Merchants*  &  Manufacturers'  delinquent  company  ia  not  given  a 
Nat.  Bank  v.  Pennsylvania,  167  U.  S.  hearing.  Pullman  Co.  v.  Knott,  235  U. 
461,  42  L..  Ed.  236.  S.  23,  59  L.  Ed.  105.    Said  the  court: 

69  T^aylor  v.  Secor  (State  Bailroad  "If  the  companies  do  as  required 
Tax  Cases),  92  TJ.  S.  575,  23  I*  Ed.  there  is  nothing  to  be  heard 'about. 
663.  They  fix  the  amount  and  the  statute 

60  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  establishes  the  proportion  to  be  paid 

V.     Com.     (Kentucky     Bailroad    Tax  over.      Bell's    G-ap    B.    Co.    v.   Penn- 

Cases),  115  U.  S.  321,  29  L.  Ed.  414.  sylvania,   134   V.  S.   232,   33   L.  Ed. 

A     statute,     requiring    sleeping-oar  892,  10  Sup.  Ct.  Bep.  533.     The  pro- 

and  parlor-car  com;f)anies  to  make  re-  vision    in    case    of    their    failure    to 

turns  of  their  gross  intrastate  receipts  report  is  not,  as  it  seemed  to  be  sug- 

and  to  pay  a  tax  of  a  certain  per  cent  gested    in    argument,    an    alternative 

of  such  receipts,  and  providing  that  left  open  for  the  companies  to  choose, 

if  a  company  fails  to  make  the  return  It  is  a  provision  for  their  failure  to 

required  the    state    comptroller  shall  do  their   duty.     In  that  event  their 

estimate  the  receipts  and  add  ten  per  chance  and  right  to  be  heard  have 

cent  of  the  amount  of  the  taxes  as  gone  by." 
a  penalty  is  not  invalid  because  the  61  Pittsburgh,  C,  0.  &  St.  L.  E,  Co. 
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gives  the  person  assessed  a  right  to  enjoin  the  collection  of  the  tax 
and  to'  have  the  validity  thereof  determined  by  a  court  of  justice 
conforms  to  the  requirement  of  due  process  of  law  notwithstanding 
the  fact  that  it  requires  the  assessee  to  give  security  in  advance  as  in 
other  injunction  cases.^^ 

Where  the  laws  of  a  state  give  a  taxpayer  an  opportunity  to 
object  before  tlie  tax  commissioners  to  the  taxes  assessed  against  him 
and  provide  for  a  review  by  certiorari,  of  the  commissioners'  deci- 
sion, a  statute  which  provides  that  on  the  tax  receiver's  application 
to  a  court  a  delinquent  taxpayer  may  be  fined  in  an  amount  equal 
to  the  taxes  assessed  against  him  and  committed  in  certain  circum- 
stances does  not  deprive  him  of  liberty  or  property  without  due 
process  of  law  although,  he  has  no  opportunity  to  be  heard  or  con- 
front witnesses  on  such  application.^  Nor  is  a  statute,  authorizing 
the  governor  of  the  state  to  appoint  a  person  to  revalue  and  reassess 
property  that,  it  is  made  to  appear  to  the  former,  has  been  under- 
valued in  previous  years,  objectionable  because  it  does  not  provide 
for  a  hearing  before  the  governor,  when  the  property  owner  is  subse- 
quently afforded  an  opportunity  to  be  heard.^ 

§4582.  Equal  privileges  and  immunities.  Corporations  are  not 
citizens  within  the  meaning  of  the  clause  of  the  Fiederal  Constitution 
which  declares  that  "citizens  of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  citizens  in  the  several  states, ' '  and  hence 
such  clause  does  not  bar  the  imposition  of  discriminatory  taxes  on 
foreign  corporations  doing  business  in  the  state.  So  a  franchise  or 
license  tax  on  such  corporations  is  not  invalid  merely  because  it  con- 
stitutes discrimination  against  corporations  of  foreign  creation  and 
ia  favor  of  corporations  of  domestic  origin.®® 

§4583.  Impairment  of  contract  obligations.  The  taxation  of  a 
corporation,  organized  for  pecuniary  profit,  by  the  state  creating  it 
does  not  of  itself  and  without  more  constitute  an  impairment  by  the 
state  of  the  obligation  of  its-  contract  contained  in  the  charter  granted, 

.V.  Board  of  Public  Works   of  West  vania,  136  TJ.  S.  114,  34  L.  Ed.  394; 

Virginia,  172  U.  S.  32,  43  L.  Ed.  354.  Pembina  Gousol.  Silver  Mining  &  Mill- 

^ZMcMillen  v.  Anderson,  95  U.  S.  ing   Co.   v.   Pennsylvania,   125   TJ.   S. 

37,  24  L.  Ed.  335.  181,  31  L.  Ed.   650;   Liverppol  &  L. 

63  Palmer  v.   McMahon,   133   U.  S.  Life  &  Eire  Ins.  Co.  v.  Oliver,  10  Wall. 

660,  33  L.  Ed.  772.  (17.  S.)  S66,  19  L.  Ed.  1029;  Ducat  v. 

MWeyerhaueser  v.   Minnesota,   176  Chicago,  10  Wall.  (XJ.  .8.)  410,  19  L. 

U.  S.  550,  44  Oj.  Ed.  583.  Ed.   972;    Paul   v.   Virginia,   8    Wall. 

65  Norfolk  &  W.  E.  Co.  v.  Pennsyl-  (IT.  S.)  168,  19  L.  Ed.  357. 
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on  the  theory  that  taxation  will  reduce,  and  may  perhaps  exhaust 
the  profit  which,  by  chartering  it,  the  state  authorized  the  corpora- 
tion to  acquire.  In  other  words,  the  clause  of  the  Federal  Consti- 
tution which  prohibits  a  state  from  passing  any  law  impairing  the 
obligation  of  contracts  ^®  does  Hot  affect  the  rearing  of  the  corporate 
structure  to  the  extent  that  the  corporation  will  have  an  inherent 
exemption  from  all  taxation.^'    This  fact,  however,  does  not  alter 


66 ' '  The  obligation  of  a  contract  de- 
pends upon  its  terras  and  the  means 
which  the  law  in  existence  at  the  time 
affords  for  its  enforcement.  A  law 
which  alters  the  terms  of  a  contract 
by  imposing  new  conditions,  or  dis- 
pensing with  those  expressed,  is  a  law 
which  impairs  its  obligation,  for 
*  *  *  such  a  law  relieves  the  par- 
ties from  the  moral  duty  of  perform- 
ing the  original  stipulations  of  the 
contratt,  and  it  prevents  their  legal 
enforcement."  Cleveland,  P.  &  A. 
E.  Co.  v.  Pennsylvania  (State  Tax  on 
Foreign-held  Bonds),  15  "Wail.  (U.  S.) 
300,  21  L.  Ed.  179. 

67  Providence  Bank  v.  Billings,  4 
Pet.  (U.  S.)  514,  7  L.  Ed.  939,  956. 
The  interesting  argument  of  counsel 
for  the  state  bank  which  in  this  case 
was  attacking  the  validity  of  a  state 
tax-statute  was  summarized  by  the 
court  as  follows:  "The  fliarter  au- 
thorizes the  bank  .to  employ  its 
capital  in  banking  transactions  for  the 
benefit  of  the  stockholders.  It  .binds; 
the  state  to  permit  these  transactions 
for  this  object.  Any  law  arresting 
directly  the  operations  of  the  bank 
would  violate  this  obligation,  and 
would  come  within  the  prohi4)ition  of 
the  Constitution.  But,  as  that  cannot 
be  done  circuitously  which  may  not  be 
done  directly,  the  Charter  restrains 
the  state  from  passing  any  act  which 
may  indirectly  destroy  the  profits  of 
the  bank.  A  power  to  tax  the  bank 
may  unquestionably  be  carried  to  such 
an  excess  as  to  take  all  its  profits, 
and  still  more  than  its  profits  for  the 
use   of  the   state;   and,   consequently. 


destroy  the  institution.  -Now,  whs^t- 
ever  may.be  the  rule  of  expediency, 
the  constitutionality  of  a  measure  de- 
pends not  on  the  degree  of  its  exer- 
cise, but  on  its  principle.  A  power, 
therefore,  which  may  in  effect  destroy 
the  charter,  is  inconsistent  with  it; 
and  is  impliedly  renounced  by  grant- 
ing it.  Such  a  power  cannot  be  exer- 
cised without  impairing  the  obligation 
of  the  contract.  When  pushed  to  its 
extreme  point,  or  exerciseoi  in  modera- 
tion, it  is  the  same  power,  and  is 
hostile  to  the  rights  granted  by  the 
charter. ' '  In  refusing  to  sustai  t 
these  contentions,  the  court,  speaking 
through  Chief  Justice  Marshall,  said, 
in  the-course  of  its  opinion:  "Land, 
for  example,  has  in  many,  perhaps  in 
all  the  states,  been  granted  by  gov- 
ernment since  the  Adoption  pf  the 
'Constitution.  This  grant  is  a  con- 
tract, the  object  of  which  is  that  the 
profits  issuing  from  it  shall  enure  to 
the  benefit  of  the  grantee.  Yet  the 
power  of  taxation  may  be  carried  so 
far  as  to  absorb  these  profits.  Does 
this  impair  the  obligation  of  the  con- 
tract? The  idea  is  rejected  by  all; 
and  the  proposition  appears  so  ex- 
travagant that  it  is  difficult  to  admit 
any  resemblance  in  the  cases.  ■  And 
yet  if  the  proposition  for  which  the 
plaintiffs  contend  be  true,  it  carries 
us  to  this  point.  That  proposition  is, 
that  a  power  which  is  in  itself  capable 
of  being  exerted  to  the  total  destruc- 
tion of  the  grant,  is  inconsistent  with 
the  grant;  and  is,  therefore,  impliedly 
relinquished  by  the  grantor  though 
the  language  of  the  instrumeilt  eon- 
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the  equally  well-established  fact  that  a  valid  eiemption  from  taxa- 
tion, expressly  granted  by  the  corporation's  charter,  is  within  the 
protection  of  such  clause  of  the  Federal  Constitution.  The  question 
of  the  validity  and  inviolability  of  exemptions  from  taxation,  how- 
ever, is  considered  at  length  in  subsequent  sections^*  and  further 
reference  to  the  matter  at  this  point  will  therefote  he  omitted. 

But  not  only  does  the  contract,  clause  of  the  Federal  Constitution 
not  give  rise  to  any  inherent  exemption  of  this  corporation  from 
t'axation,  but  it  has  also  been  held  that  a  statute,  imposing  a  tax, 
in  lieu  of  all  similar  teixes,'  on  national  bank  depositors  whose  deposits 
bear  interestr  and  providing  that  the  bank  may  stipulate  to  pay  such 
tax  and  deduct  the  amount  thereof  from  the  interest  or  deposits,  is 
not  invalid  as  impairing  the  obligation  of  the  contract  between  a 
national  bank  and  its. depositors.^* 

On  the  other  hand;  a  foreign  corporation  which  has  entered  the 
state  pursuant  to  law  and  has  acquired  a  legal  right  to  do  business 
therein  for  a  given  period  on  the  same  terms  as  domestic  corpora- 
tions cannot,  within  such  period,  be  required  to  pay  an  annual  license 
tax  of  double  the  amount  of  the  license  tax  imposed  by  the  same 
statute  on  domestic  corporatio3;is,  under  the  penalty,  for  nonpayment, 
of  forfeiting  its  right  tb  remain  in  the  state.™ 

§  4584.  Relative  state  and  federal  powers*  No  citation  of  authori- 
ties is  necessary  to  sustain  the  proposition  that  the  power  of  a  state 
to  tax,  regardless  of  that  power's  otherwise  unfettered  character,  can 
be  exercised  only  within  the  limitations  fixed  by:  the  Federal  Consti- 
tution-'i 

taina  no  allusion  to  the  subject.     If  84  Vt.  167,  Ann.  Cas.  1912  D  22,  78 

this  be  an  abstract  truth,  it  may  bo  Atl.  944. 

supposed  universal.    But  it  is  not  uni-  70  American    Smelting    &    Eefining 

versal,  and  therefore  its  truth  cannot  Co.  v.  Colorado,  204  IT.  S.  103,  51  L. 

be  admitted  in  these  broad  terms  in  Ed.   3&3,  9   Ann.   Cas.  .978,  rev'g  34 

any    ease.      We    must   look    for    the  Colo.  240,  82  Pae.  531. 

exemption  in  the  langTiage  of  the  in-  71  "While  the  power  of  taxation  is 

strument;   and  if  we   do  not   find  It  one  of  vital  importance,  retained  by 

there,  it  would  be  going  very  far  to  the  states,  not  abridged  by  the  grant 

iisert  it  by  construction."  of  a  similar  power  to  the  government 

See   also    Com.   v.    Lancaster    Sav.  of  the  Union,  but  to  be  concurrently' 

Bank,  123  Mass.  493;  Portland  Bank  exercised    by    the'  two    governments, 

V.  Apthorp,   12   Mass.   252;   Bank  of  yet   even    this   power    of   a   state   is 

Pennsylvania  v.  Com.,  19  Pa.  St.  144.  subordinate'  to  and  may  be  controHed 

■  68  §§4630-4650,  infra.  by  the    •Constitution    of   the    United 

69  Clement  Nat.  Bank  v.  Vermont,  States.      That    Constitution    and    tne 

231  U.  S,   120,  58  L.   Ed.  147,   aff'g  laws  made  in  pursuance   thereof  are 
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Certain  of  those  limitations,  as,  for  example,  those  ■wMch.  prohibit 
a  state  from  denying  the  equal  protection  of  the  laws,''^  from  depriv- 
ing a  person  of  his  property  without  due  process  of  law,'*  and  from 
regulating  interstate  or  foreign  commerce,  are  express.''* 

Others,  such  as  the  one  which  prohibits  a  state  from  taxing  agencies 
of  the  federal  government,'^^  are  implied.  But,  regardless  of  whether 
the  restriction  imposed  by  the  supreme  law  of  the  land  be  express  or 
not,  a  state  tax  statute  cannot  go  beyond  that  restriction  and  still  be 
upheld.™  ' 

The  dividing  line  between  the  powers  of  the  state  and  federal  gov- 
ernments in  matters  of  taxation  cannot  be  stated  better  than  in  the 
words  of  Chief  Justice  Marshall.  In  M'Culloch  v.  Maryland"  that 
pre-eminent  expounder  of  the  Federal  Constitution  declared  that 
"if  we  measure  the  power  of  taxation  residing  in  a  state,  by  the 
extent  of  sovereignty  which  the  people  of  a  single  state  possess,  and 
can  confer  on  its  government,  we  have  an  intelligible  standard,  ap- 
plicable to  every  case  to  which  the  power  may  be  applied.  "We  have 
a  principle  which  leaves  the  power  of  taxing  the  people  and  property 


supreme;  they  control  the  constitu- 
tions and  laws  of  the  respective  states 
and  eannbt  be  controlled  by  them." 
Van  Brocklin  v.  Anderson  (Van 
Brocklin  v.  Tennessee),  117  U.  S.  151, 
29  L.  Ed.  '845,  outlining  the  grounds 
of  the  judgment  delivered  by  Chief 
Justice  Marshall  in  M'Culloch  v. 
Maryland,  4  Wheat.  (TJ.  S.)  316,  4 
li.  Ed.  579. 

72  §§4578,  4579,  supra. 

73  §§  4580,  45§1,  supra. 

74  §§  4585-4588,  infra. 

75  §  4591  et  seq.,  infra. 

76 "  In  regard  to  the  express  pro- 
hibitions upon  the  states  contained 
in  the  Federal  Constitution;  they  apply 
equally  to  taxation  and  to  any  other 
action  of  the  state.  They  cannot  be 
evaded  under  the  plea  that  the  state 
possesses  the  unrestricted  power  to 
tax.  *  *  *  It  is  to  no  purpose 
*  *  *  to  speak  of  the  power  of 
taxation  as  an  attribute  of  state  sov- 
ereignty which  cannot  be  surrendered; 
that  sovereignty,  whatever  its  extent, 
must  be  exerted  in  subordination  to  ^ 
the    prohibition    of   the   Constitution, 


which  is  the  supreme  law  of  the 
land.  Many  of  the  attributes  of 
sovereignty  which  the  states  would 
possess  if  independent  political  com- 
munities, have  been  in  like  manner 
surrendered  to  the  federal  govern- 
ment, such  as  the  power  to  declare 
war,  to  make  peace,  to  enter  into 
treaties  of  alliance,  and  to  regulate 
commerce  with  foreign  nations.  The 
question  in  all  cases  presented  to  a 
federal  court,  where  complaint  is 
made  of  a  tax  levied  by  the  states, 
is  whether  there  is  any  inhibition,  ex- 
press or  implied,  in  the  Constitution 
of  the  United  States  upon  the  impo- 
sition of  the  tax.  If  there  be,  it  is 
the  duty  of  the  court  to  enforce  the 
inhibition,  it  matters  not  whom  its 
decision  may  affect,  nor  how  great 
and  irresponsible  the  power  of  the 
state  may  be  independently  of  such 
prohibition."  County  of  San  Mateo 
v.  Southern  Pac.  E.  Co.  (Railroad 
Tax  Cases),  13  Fed.  722,  732  (per 
Justice  Field). 

"  77  4  Wheat.   (TJ.  S.)   316,  4  L.  Ed. 
579. 
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of  a  state  unimpaired;  which  leaves  to  a  state  the  command  of  all 
its  resources,  and  which  places  beyond  its  reach,  all  those  powers 
which  are  conferred  by  the  people  of  the  United  States  on  the  gov- 
ernment of  the  Union,  and  all  those  means  which  are  given  for  the 
purpose  of  carrying  those  powers  into  execution.  We  have  a  prin- 
"ciple  which  is  safe  for  the  states,  and  safe  for  the  Union.  "We  are 
relieved,  as  we  ought  to  be,  from  clashing  sovereignty ;  from  interfer- 
ing powers;  from  a  repugnancy  between  a  right  in  one  government 
to  pull  down  what  there  is  an  acknowledged  right  in  another  to 
build  up;  from  the  incompatibility  of  a  right  in  one  government  to 
destroy  what  there  is  a  right  in  another  to  preserve.  We  are  not 
driven  to  the  perplexing  inquiry,  so  unfit  for  the  judicial  depart- 
ment, what  degree  of  taxation  is  the  legitimate  use,  and  what  degree 
may  amount  to  the  abuse  of  the  power.  The  attempt  to  use  it  on 
the  means  employed  by  the  government  of  the  Union,  in  pursuance 
of  the  Constitution,  is  itself  an  abuse,  because  it  is  the  usurpation  of  a 
power  which  the  people  of  a  single  state  cannot  give. ' '  ''* 

A  state  cannot  so  exercise  its  inherent  power  of  taxation  as  to  con- 
trol, impede,  or  burden  the  operation  of  the  Federal  Constitution  or 
laws  enacted  by  Congress  to  carry  into  execution  the  powers  vested 
in  the  general  government  '*  and  the  inhibition  in  the  Federal  Con- 
stitution which  prevents  it  from  so  doing  cannot  "be  evaded  by  any 
change  in  the  mode  or  form  of  the  taxation  provided  the  same  result 
is  effected — ^that  is,  an  impediment  is  thereby  interposed  to  the  exer- 
cise of  a  power  of  the  United  States.  That  which  cannot  be  accom- 
plished directly  cannot  be  accomplished  indirectly.  Through  all  such 
attempts  the  court  will  look  to  the  end  sought  to  be  reached,  and  if 
that  would  trench  upon  a  power,  of  the  government,  the  law  creating 
it  will  be  set  aside  or  its  enforcement  restrained. ' '  *" 

But,  provided  it  does  not  run  counter  to  the  Constitution  of  the 
United  States  nor  to  the  laws  enacted  by  Congress  under  such  Con- 
stitution, a  state  may  tax  as  it  pleases,  as  far  as  any  interference  by 
the  Federal  Supreme  Court  is  concerned.  In  a  case  decided  subse- 
quently to  M'CuUoch  V.  Maryland,  such  court  said:  "That  the  tax- 
ing power  of  a  state  is  one  of  its  attributes  of  sovereignty ;  that  it 
exists  independently  of  the  Constitution  of  the  United  States,  and 
uaderived  from  that  instrument;  and  that  it  may  be  exercised  to  an 
unlimited  extent  upon  all  property,  trades,  business,  and  avocations 

''8  See  People   v.  'Commissioners   of  79  §  4591,  infra. 

Taxes    &    Assessments     for     City     &  80  Home  Ins.  Co.  v.  People,  134  IT. 

County  of  New  York,  2  Black  (U.  S.)  S.  594,  33  h,  Ed.  1025. 
620,  17  L,  Ed.  451, 
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existing  or  carried  on  within  the  territorial  boundaries  of  the  state, 
except  so  far  as  it  has  been  surrendered  to  the  federal  government, 
either  expressly  or  by  necessary  implication,  are  propositions  that 
have  often  been  asserted  by  this  court.  And  in  thus  acknowledging 
the  extent  of  the  power  to  tax  belonging  to  the  states,  we  have  de- 
clared that  it  is  indispensable  to  their  continued  existence.  No  oner 
ever  doubted  that  before  the  adoption  of  the  Constitution  of  the 
United  States,  each  of  the  states  possessed  unlimited  power  to  tax, 
either  directly  or  indirectly,  all  persons  and  property  within  their 
jurisdiction,  alike  by  taxes  on  polls,  or  duties  on  internal  production, 
manufacture  or  use,  exeeipt  so  far  as  such  taxation  was  inconsistent 
with  certain  treaties  which  had  been  made.  And  the  Constitution 
contains  no  express  restriction  of  this  power  other  than  a  prohibition 
to  lay  any  duty  of  tonnage,  or  any  impost,  or  duty  on  imports 
or  exports,  except  what  may  be  absolutely  necessary  for  executing 
.the  statue's  inspection  laws.  As  was  said  in  Lane  County  v.  Oregon,'^ 
*  *  * :  'In  respect  to  property,  business  and  persons  within  their 
respective  limits,  the  power  of  taxation  of  the  states  remained,  and 
remains  entire,  notwithstanding  the  Constitution. '  It  is,  indeed  a  con- 
current power  (concurreUt  with  that  of  the  general  government), 
and  in  the  case  of  a  tax  upon  the  same  subject  by  both  governments, 
the  claim  of  the  United  States  as  the  supreme  authority  must  be  pre- 
ferred; but  with  this  qualification  it  is  absolute.  The  extent  to  which 
it  shall  be  exercised,  the  subjects  upon  which  it  shall  be  exercised, -and 
the  mode  in  which  it  shall  be  exercised^  are  all  equally  within  the  dis- 
cretion of  the  legislatures  to  which  the  states  commit  the  exercise  of 
the  power.  That  discretion  is  restrained  only  by ( the  will  of  the 
people  expressed  in  the  state  constitutions,  or  through  elections,  and 
by  the  condition  that  it  must  not  be  so  used  as  to  burden  or  embar- 
rass the  operations  of  the  natio'nal  government.  There  is  nothing 
in  the  Constitution  which  contemplates  or  authorizes  any  direct 
abridgment '  of  this  power  by  national  legislation.  To  the  extent 
just  indicated,  it  is  as  complete  in  the  states  as  the  like  power  within 
the  limits  of  the  Constitution  is  complete  in  Congress.  Such  are 
the  opinions  we  have  expressed  heretofore,  and  we  adhere  to  them 
now.  There  are,  we  admit,  certain  subjects  of  taxation  which  are 
withdrawn  from  the  power  of  the  states,  not  by  any  direct  or  express 
provision  of  the  Federal  Constitution,  but  by  what  may  be  regarded 
as  its  necessary  implications.  They  grow  out  of  our  complex  system 
of  government,  and  out  of  the  fact  that  the  authority  of  the  national 

81  7  Wall.  (TJ.  S.)  71,  77,  19  L.  Ed. 

101. 
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government  is  legitimately  exercised  within  the  states.  "While  it  is 
true  that  government  cannot  exercise  its  power  of  taxation  so  as  to 
destroy  the  state  governments,  or  embarrass  their  lawful  action,  it  is 
■  equally  true  that  the  states  may  not  levy  taxes  the  direct  effect  of 
which  shall  be  to  hinder  the  exercise  of  any  powers  which  belong 
to  the  national  government.  The  Constitution  contemplates  that 
none  of  those  powers  may  be  restrained  by  state  legislation.  But  it 
is  often  a  difficult  question  whether  a  tax  imposed  by  a  state  does 
in  fact  invade  the  domain  of  the  general  govemmeni,  or  interfere 
with  its  operations  to  such  an  extent,  or  in  such  a  manner,  as  to 
render  it  unwarranted.  It  cannot  be  that  a  state  tax  which  remotely 
affects  the  efficient  exercise  of  a  federal  power  is  for  that  reason 
alone  inhibited  by  the  Constitution.  To  hold  that  would  be  to  deny 
to  the  states  all  power  to  tax  persons  or  property.  Every  tax  levied 
by  a  state  withdraws  from  the  reach  of  federal  taxation  a  portion  of 
the  property  from  which  it  is  taken,  and  to  that  extent  diminishes 
the  subject  upon  which  federal  taxes  may  be  laid.  The  states  are, 
and  they  must  ever  be,  coexistent  with  the  national  government. 
Neither  may  destroy  the  other.  Hence  the  Federal  Constitution 
must  receive  a  practical  construction.  Its  limitations  and  its  im- 
'  plied  prohibitions  must  not  be  extended  so  far  as  to  destroy  the  nec- 
essary powers  of  the  states,  or  prevent  their  efficient  exercise. ' '  ** 
The  construction  of  a  state  tax  statute  **  and  its  validity  under 

82  Union   Pae.   E.   Co.    v.   Peniston,  cannot  claim  in  the  Federal  Supreme 
18  Wall.  (TJ.  S.)  5,  21  L.  Ed.  787.  Court    that    the    mode   of    assessment 

83  Osborne  v.  Florida,  164  U.  S.  650,  employed  by  the  state  board  of  equali- 
41  L.   Ed.   586.  zation  against  it  had  been  sustained 

Whether  a  tar  is  in  accordance  with  by    the    latter    court    in    other    cases 

the  law   of   the   state   is   a   question  because  it  had  been  prescribed  by  the 

on  which  the  decision  of  the  highest  legislature  and   that   such   mode   was 

court  in  the  state  is  conclusive.    Pull-  not  prescribed  nor  authorized  by  the 

man's  Palace  Car  Go.  v.  Pennsylvania,  laws  of  the  state  making  the  assess- 

141  U.  S.  18,  35  Xi.  Ed.  613.  ment  complained  of,   since  what   the 

"If  is  the  peculiar  .province  of  the  laws     of    such     state    prescribed    or 

highest   court    of   a   state    to    decide  authorized    was   a    question    ior    the 

whether  or  not  the  method  pursued  in  supreme  court  of  the  state  to  decide, 

the  assessment  and  collection  of  taxes  Western  TJ.  Tel.  Co.  v.  Missouri,  190 

is  in  conformity  with  the  law  of  the  IT.  S.  412,  47  L.  Ed.  1116,  aflf'g  State 

state,"  and  its  decision  in  the  matter  v.  Western  TJ.  Tel.  Co.,  165  Mo.  502, 

will   be    controlling    on    the    Federal  65  S.  W.  775.     "The  decision  [of  the 

Supreme  Court.     Bailey  v.  Magwire,  state  supreme  court],  constituting,  as 

22  Wall.   (TJ.  S.)   215,  22  L.  Ed.  850.  it  does,  an  interpretation  of  the  con- 

A  foreign   telegraph    company,   an  stitution    and   laws   of   the    state,   is 

assessment    against    which    has    been  not, "  said  the  Federal  Supreme  Court, 

sustained  by  the  state  supreme  court,  "open   to   dispute  liere.     If  it  were, 
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the  state  constitution,^*  as  well  as  the  construction  of  sucn  constitu- 
tion itself,  are  questions  for  the  state  courts.^s  When  the  state  court 
of  last  resort  has  answered  such  questions,  its  answer  in  the  matter 
of  validity  will  be  conclusive  and  binding  on  the  Federal  Supreme 
Court**  and  its  answer  in  the  matter  of  construction  will  be  ac- 
cepted and  adopted  by  the  latter  court,'''  provided  no  question  of  con- 


it  would  seem  incontestable  that  the 
state  could  either  prescribe  the 
method  or  confer  upon  its  taxing  of- 
ficers the  power  to  adopt  a  suitable 
one.  And  there  is  nothing  in  the 
Adams  Exp.  Co.  Cases,  166  U.  S.  171, 
225,  41  L.  Ed.  960,  979,  17  Sup.  Ct. 
Eep.  527,  608,  to  the  contrary." 

Any  errors  on  the  part  of  the  state 
court  in  fixing  the  value  of  corporate 
property-  and  in  ascertaining  the 
amount  of  the  tax  thereon,  under  a 
valid  state  statute  are  not  reviewable 
in  the  Federal  Supreme  Court.  South- 
western E.  Co.  v.  Wright,  116  U.  S. 
231,  29  L.  Ed.  626. 

84  While  a  federal  court  has  juris- 
diction and/  when  the  question  is 
properly  presented  it  may  become  its 
duty,  to  determine  whether  a  state 
statute  conflicts  with  the  state  con- 
stitution even  before  the  question  has 
been  passed  upon  by  the  courts  of 
the  state,  such  a  court  will  be  re- 
luctant in  such  circumstances  to  hold 
a  statute  invalid  on  such  ground,  es- 
pecially when  the  statute  is  one  af- 
fecting the  revenues  of  the  state  and, 
therefore,  one  of  general  public  in- 
terest, and  this  reluctance  will  be 
only  the  greater  when  the  statute  has 
been  before  the  highest  court  of  the 
state  and  that  court,  even  though  the 
direct  question  of  validity  was  not  de- 
termined nor  presented,  ■  rendered  its 
decision  in  the  ease  upon  the  assump- 
tion that  it  was  valid.  Michigan 
Cent.  R.  Co.  v.  Powers,  201  U.  8. 
245,  50  L.  Ed.  744. 

85  When  a  state  statute  is  valid 
under  the  Federal  Constitution,  "the 
courts   of   th?    stat?   Jiave    exclusive 


jurisdiction,  appellate  or  otherwise,  of 
all  cases  brought  before  them  involv- 
ing proceedings  for  its  enforcement." 
Southwestern  R.  Co.  v.  Wright,  116 
U.  S.  231,  29  L.  Ed.  626. 

86  Michigan  Cent.  E.  Co.  v.  Powers, 
201  U.  S.  245,  50  U  Ed.  744;  Mer- 
chants' &  Manufacturers'  Nat.  Bank 
V.  Pennsylvania,  167  U.  S.  461,  42  L. 
Ed.  236;  Memphis  &  C.  E.  Co.  v. 
Gaines,  97  TJ.  S.  697,  24  L.  Ed.  1091. 

-  The  holding  of  the  state  supreme 
court  as  to  the  construction  of  a  state 
tax  statute  and  as  to  the  validity  of 
such  statute  under  the  state  constitu- 
tion will  be  followed  by  the  Supreme 
Court  of  the  United  States.  Taylor  v. 
Secor  (State  Eailroad  Tax  Cases),  92 
U.  S.  575,  23  L.  Ed.  663. 

If  a  state  statute  violates  any 
provision,  express  or  properly  implied, 
of  the  Federal  Constitution,  it  is  the 
duty  of  a  federal  court  so  to  declare; 
otherwise,  such  a  court  should  not  run 
counter  to  the  decisions  of  th^  highest 
court  of  the  state,  holding  the  statute 
valid,  on  any  alleged  ground  that  such 
decisions  are  in  conflict  with  sound 
Iprinciples  of  general  constitutional 
law.  Fallbrook  Irrigation  Dist.  v. 
Bradley,  164  U.  S.  112,  41  L.  Ed.  369, 
■holding  that  there  is  nothing  to  the 
contrary  in  Citizens'  Savings -&  Loan 
Ass'n  V.  Topeka,  20  Wall.  (U.  S.) 
655,  22  L.  Ed.  455. 

87  ' '  The  construction  by  the  state 
courts  of  last  resort  of  state  constitu- 
tions and  [tax]  statutes  will  ordi- 
narily be  accepted  by  this  [the  Fed- 
eral Supreme]  court  as  controlling." 
Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  41  L,  Ed.  683, 
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tract  *'  nor  any  other  question  under  the  Constitution  or  laws  of  the 
United  States  is  involved.'® 

Should  the  statute  be  assailed  on  the  ground  that  it  -violates'  the 
Federal  Constitution,  the  Supreme  Court  of  the  United  States  is, 
of  course,  the  only  court  that  can  speak  with  finality  on  the  subject.^® 
Thus,  should  there  be  the  question  of  contract,  the  ultimate  determi- 
nation of  the  matter  rest»  with  the  Federal  Supreme  Court,®^  and 


88  American  Sugar  Refining  Co.  v. 
Louisiana,  179  XJ.  S.  89,  45  L.  Ed.  102. 

89  When  the  matter  involves  no 
question  under  the  Constitution  or 
laws  of  the  United  States,  the  Federal 
Supreme  Court  will  accept  and  adopt 
the  construction  placed  upon  a  state 
tax  statute  by  the  supreme  court  of 
the  state  even  though  it  may  doubt 
its  correctness  and  may  have  accepted 
and  adopted  a  different  construction 
of  a  similar  statute  of  another  state 
by  the  supreme  court  of  that  state. 
Erie  By.  Co.  v.  Pennsylvania,  21  Wall. 

^  (TJ.  S.)  492,  22  L.  Ed.  595. 

"The  rule  is  well  settled  in  this 
court  that  the  construction  of  the  con- 
stitution or  statute  of  a  state  by  the 
highest  judicial  tribunal  of  such  state, 
in  a  case  not  involving  any  question 
under  the  25th  section  of  the  judi- 
ciary act,  is  to  be  regarded  as  a  part 
of  the  proyisiqp,  and  that  it  is  as 
binding  upon  the  courts  of  the  United 
States  as  the  text."  Hamilton  Mfg. 
Co.  V.  Massachusetts,  6  Wall.  (U.  S.) 
632,  18  L.  Ed.   904. 

When  the  supreme  court  of  the 
state  has  held  that  a  certain  railroad 
company  is  doing  business  in  the  state 
within  the  meaning  of  a  tax  statute 
of  the  state,  the  Supreme  Court  of 
the  United  States  will-  accept  and 
adopt  such  holding  as  to  such  com- 
pany when  no  question  under  the 
Constitution  or  laws  of  the  United 
States  is  involved.  Erie  Ry.  Co.  v. 
Pennsylvania,  21  Wall.  (U.  S.)  492, 
22  L.  Ed.  595. 

80  Michigan  Cent.  E.  Co.  v.  Powers, 
201  U.  S.  245,  50  L.  Ed.  744. 


"Neither  state  courts  nor  legisla- 
tures, by  giving  a  tax  a  particular 
name,  or  by  the  use  of  some  form  of 
words,  can  take  away  [the]  *  *  * 
duty  [of  the  Federal  Supreme  Court] 
to  consider  its  real  nature  and  effect. ' ' 
Choctaw,  O.  &  G.  R.  Co.  v.  Harrison, 
235  U.  S.  292,  59  L.  Ed.  234,  citing 
■Galveston,  H.  &  S.  A.  R.  Co.  v.  Texas, 
210  U.  S.  217,  52  li.  Ed.  1031. 

91  The  Federal  Supreme  Court's 
"rule  of  interpretation  has  invariably 
been,  that  the  constructions  given  by 
the  courts  of  the  states  to  state  legis- 
lation and  to  state  constitutions,  have 
been  conclusive  upon  this  court,  with 
a  single  exception,  and  that  is  when 
it  has  been  called  upon  to  interpret 
the  contracts  of  states,  'though  they 
may  have  been  in  the  forms  of  law,' 
or  by  the  instrumentality  of  a  state's 
authorized  functionaries,  in  conform- 
ity with  state  legislation.  It  has 
never  been  denied,  nor  is  it  now,  that 
the  Supreme  Court  of  the  United 
States  has  an  appellate  power  to  re- 
vise the  judgment  of  the  supreme 
court  of  a  state,  whenever  such  a 
court  shall  adjudge  that  not  to  be  a 
contract  which  has  .been  alleged,  in 
the  forms  of  legal  proceedings,  by  the 
litigant,  to  be  one,  within  the  mean- 
ing of  that  clause  of  the  Constitution 
of  the  United  States  which  inhibits 
the  states  from  passing  any  law  im- 
pairing tie  obligation  of  contracts. 
Of  what  use  would  the  appellate  pow- 
er be  to  the  litigant  who  feels  himself 
aggrieved  b^  some  particular  state 
legislation,  if  this  court  could  not  de- 
cide,  independently   of   all   adjudica- 
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such  court,  although  it  may  be  influenced,  in  doubtful  cases  at  least, 
by  state  decisions,^  will  not  be  controlled  thereby  imless  such  deci- 
sions are  so  firmly  established  that  they  constitute  a,  rule  of  prop- 
erty.*® 

But,  in  any  event  and  aside  from  the  fact  that  its  power  over  state 
jud^ents  should  be  exercised  with  the  greatest  caution  and  that 
reversal  should  be  ordered  only  when  error  is  manifest,**  the  Supreme 


tion  by  the  Supreme  Court  of  a  state, 
whether  or  not  the  phraseology  of  the 
instrument  in  controversy  was  expres- 
sive of  a  contract  and  within  the  pro- 
tection of  the  Constitution  of  the 
United  States,  and  that  its  obligation 
should  be  enforced,  notwithstanding  a 
contrary  conclusion  by  the  supreme 
court  of  a  state?  It  never  was  in- 
tended, and  cannot  be  sustained  by 
any  course  of  reasoning,  that  this 
court  should  or  could,  with  fidelity  to 
the  Constitution  of  the  United  States, 
follow  the  construction  of  the  supreme 
court  of  a  state  in  such  a  matter,  when 
it  entertained  a  different  opinion;  and 
in  forming  its  judgment  in  such  a 
case,  it  makes  no  difference  in  the  ob- 
ligation of  this  court  in  reversing  the 
judgment  of  the  supreme  court  of  a 
state  upon  such  a  contract,  whether  it 
be  one  claimed  to  be  such  under  the 
form  of  state  legislation,  or  has  been 
made  by  a  covenant  or  agreement  by 
the  agents  of  a  state,  by  its  author- 
ity." Jefferson  Branch  Bank  v.  Skel- 
ly,  1  Black  (U.  S.)  436,  17  L.  Ed.  173. 

"In  determining  whether  a  statute 
of  a  state  impairs  the  obligation  of  a 
contract,  this  [the  Federal  Supreme] 
court  doubtless  must  decide  for  itself 
the  existence  and  effect  of  the  original 
contract,  although  in  the  form  of  a 
statute,  as  well  as  whether  its  obliga- 
tion has  been  impaired."  Vicksburg, 
S.  &  P.  E.  Co.  V.  Dennis,  116  U.  S. 
665,  29  L.  Ed.  770. 

92 "We  aiBknowledge  and  affirm  the 
principle  that  this  court  in  this  class 
of  cases  must  decide  upon  its  own 
responsibility  as  to  the  existence  and 
meaning  of  the  contract,  but  in  arriv- 


ing at  such  meaning  in  a  case  like 
this,  the  decision  of  the  state  court  is 
entitled  to  exercise  marked  influence 
upon  the  question  this  court  is  called 
upon  to  decide,  and  where  it  cannot 
be  said  that  the  decision  is  in  itself 
unreasonable  or  in  violation  of  the 
plain  language  of  the  statute,  we 
ought,  in  eases  engendering  a  fair 
doubt,  to  follow  the  state  court  in  its 
interpretation  of  the  statutes  of  its 
own  state."  Chicago  Theological 
Seminary  v.  Illinois,  188  U.  S.  662,  47 
L.  Ed.  641. 

93  ' '  The  question  we  have  to  con- 
sider and  decide  is,  whether,  in  the 
judgment  under  review,  the 'Supreme 
Court  of  Florida  gave  effect  to  a  law 
of  the  state  which,  in  violation  of  the 
Constitution  of  the  United  States,  im- 
pairs the  obligation  of  a  contract.  In 
reaching  a  conclusion  on  that  point, 
we  decide  for  ourselves^  independently 
of  the  decision  of  the  state  court, 
whether  there  is  a  contract,  and 
whether  its  obligation  is  impaired; 
and  if  the  decision  of  the  question  as 
to  the  existence  of  the  alleged  con- 
tract requires  a  construction  of  state 
constitutions  and  laws,  we  are  not 
necessarily  governed  by  previous  de- 
cisions of  state  courts  upon  the  same 
or  similar  points,  except  where  they 
have  been  so  firmly  established  as  to 
constitute  a  rule  of  property.  Such 
has  been  the  uniform  and  well-settled 
doctrine  of  this  court."  Louisville  & 
N.  E.  Co.  V.  Palmes,  lOQ'  U.  S.  244,  27 
L.  Ed.  922. 

94  Memphis  &  C.  E.  Co.  v.  Gaines,  97 
U.  S.  697,  24  L.  Ed.  1091. 
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Court  of  the  United  States  will  recognize  the  necessity  to  the  state 
of  the  power  to  tax  and  will  not  be  eager  nor  quick  to  hold  invalid 
a  particular  exercise  of  that  power.  Fearless  in  declaring  void  a  tax 
statute  that  is  clearly  unconstitutional,  the  Federal  Supreme  Couii; 
will  yet  not  go  out  of  its  way  to  find  ground  upon  which  a  means 
adopted  by  a  state  for  raising  revenue  can  be  held  to  be  in  conflict 
with  the  Federal  Constitution.  "There  is,"  says  such  court,  "no 
general  supervision  on  the  part  of  the  nation  over  state  taxation,  and, 
in  respect  to  the  latter,  the  state  has,  speaking  generally,  the  free- 
dom of  a  sovereign,  both  as  to  objects  and  methods."'* 

The  mere  impolicy  of  a  state  tax  statute  does  not  concern  the 
Supreme  Court  of  the  United  States;  such  a  statute  may  be  hard, 
impolitic  and  unjust  and  yet  not  be  unconstitutional.®® 

The  Federal  Constitution  is  not  effective  in  all  cases  to  protect 
persons  and  property  from  unjust  or  oppressive  taxation  by' the 
state.  If  such  taxation  is  to  be  adjudged  invalid,  it  must  often  be 
merely  because  of  some  provision  in  the  state  constitution  or  statutes.®'' 
"It  is  not  enough  to  justify  the  overthrow,  by  judicial  decision,  of 
a  state  law  imposing  taxation,  simply  to  show  that  such  law  operates 
unjustly.  So  far  as  the  courts  of  the  Union  are  concerned,  they 
must  recognize  and,  when  necessary  to  do  so  in  cases  within  their 
jurisdiction,  enforce  the  statutes  of  the  several  states,  unless  those 
statutes  encroach  upon  legitimate  national  authority,  or  violate  some 
right  granted  or  secured  by  the  Constitution  of  the  United  States. ' '  ®^ 

The  state  is  free  to  choose  its  own  methods  of  taxation  and  its  form 
and  manner  of  enforcing  payment  of  the  taxes  imposed  subject  only, 
as  far  as  the  federal  power  is  concerned,  to  the  limitations  and  re- 
strictions of  the  Federal  Constitution;®®    "It  is  not  for  us  to  suggest 

95  Michigan  Cent.  E.  Co.  v.  towers,  Dist.  of  Shelby  Co.,  109  U.  S.  398,  27 
201  TJ.  S.  245,  50  L.  Ed.  744.  L.  Ed.  9Y6. 

96  Magoun  v.  Illinois  Trust  &  Sav-  98  New  York,  K  E.  &  W.  R.  Co.  v. 
.  ings  Bank,  170  U.  S.  283,  42  L.  Ed.      Pennsylvania,  153  U.  S.  628,  38  L.  Ed. 

1037.  846. 

"If  business  done  'wholly  within  a  99  Kentucky  Union  Co.  v.  Kentucky, 

state  is  within  the   taxing  power  of  219  IT.  S.  140,  55  L.  Ed.  137. 

the  state,  the   courts   of  the   United  "WTiere  the  state  has  the  power  to 

States   cannot   review  or   correct   the  tax,  "the  extent  and  the  proportion 

action  of  the  staite  in  the  exercise  of  to  which  it  is  carried  belongs  to  the 

that  power"  even  though  hardship  re-  judgment  and  discretion  of  the  state 

suit  to  the  owner  of  the  business  from  only.     It  is  beyond  our   [Federal  Su- 

sueh  action.    Postal  Tel.  Gable  Co.  v.  preme   Court's]    examinajtion. "     Erie 

City  Council  of  Charleston,  153  U.  S.  Ey.  Co.  v.  Pennsylvania,  21  Wall.  (U. 

692,  38  L.  Ed.  871.            '  S.)  492,  22  L.  Ed.  595. 

97  Memphis  Gas-Light  Co.  v.  Taxing 
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in  any  case,"  says  the  Supreme  Court  of  the  United  States,  "that  a 
more  equitable  mode  of  assessment  or  rate  of  taxation  might  be 
adopted  than  the  one  prescribed  by  the  legislature  of  the  state;  our 
only  concern  is  with  the  validity  of  the  tax;  all  else  li^s  beyond  the 
domain  of  our  jurisdiction."^  ' 

§  4585.  Regulation  of  interstate  or  foreign  commercer— In  general. 

Interstate  commerce  is  not  a  matter  of  grace  on  the  part  of  the  states, 
but  "is  a  right  which  every  citizen  of  the  United  States  is  entitled 
to  exercise  under  the  Constitution  and  laws  of  the  United  States ;  and 
the  accession  of  mere  corporate  facilities,,  as  a  matter  of  convenience 
in  carrying  on  their  business,  cannot  have  the  effect  of  depriving  them 
of  such  right,  unless  Congress  should  see  fit  to  interpose  some  con- 
trary regulation  on  the  subject. ' '  ^ 

Under  the  Constitution  of  the  United  States,  Congress  has  the 
power  "to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states. ' ' '    This  power  is  certainly  supreme  *  over  any  power 


1  Southwestern  Oil  Co.  v.  Texas,  217 
U.  S.  114,  54  L.  Ed.  668,  quoting  Minot 
V.  Philadelphia,  "W.  &  B.  R.  Co.  (Dela- 
ware Railroad  Tax),  18  "Wall.  (TJ.  S.) 
20«,  21  L.  Ed.  888. 

aCrutcher  v.  Kentucky,  141  XT.  S. 
47,  35  L.  Ed.  649,  quoted  in  Western 
U.  Tel.  Co.  V.  Kansas,  216  TJ.  S.  1,  21, 
54  L.  Ed.  355. 

The  interstate  commerce  carried  on 
by  corporations  is  entitled  to  the  same 
protection  against  state  taxation  as  is 
the  interstate  commerce  carried  on  by 
natural  persons.  Gloucester  Ferry  Co. 
V.  Pennsylvania,  114  U.  S.  196,  2/9  L. 
Ed.  158. 

3U.  S.  Const,  art.  1,  §8. 

Congressional  power  over  interstate 
commerce  is  as  absolute  as  it  is  over 
foreign  commerce.  Crutcher  v.  Ken- 
tucky, 141'  TT.  S.  47,  3<5'  L.  Ed.  649. 
See  also  Western  V.  Tel.  Co.  v.  Kan- 
sas, 216  TJ.  S.  1,  54  L.  Ed.  355. 

4  In  delivering  the  opinion  of  the 
court  in  Brown  v.  Maryland,  12 
Wheat.  (IT.  S.)  41S,  6  L.  Ed.  678,  689, 
Chief  Justice  Marshall  said:  "We  ad- 
mit this  power  [of  a  state  to  ta;x]  to 
be  sacred;  but  cannot  admit  that  it 
may  be  used' so  as  to  obstruct  the  free 


course  of  a  power  given  to  Congress. 
We  cannot  admit  that  it  may  be  used 
so  as  to  obstruct  or  defeat  the  power 
to  regulate  commerce.  It  has  been 
observed  that  the  powers  remaining 
with  the  states  may  be  so  exercised  as 
to  come  in  conflict  with  those  vested 
in  Congress.  When  this  happens,  that 
which  is  not  supreme  must  yield  to 
that  which  is  supreme.  This  great 
and  universal  truth  is  inseparable 
from  the  nature  of  things,  and  the 
Constitution  has  applied  it  to  the  often 
interfering  powers  of  the  general  and 
state  governments,  as  a  vital  principle 
of  perpetual  operation.  It  results, 
necessarily,  from  this  principle,  that 
the  taxing  power  of  the  states  must 
have  some  limits.  It  cannot  reach  anil 
restrain  the  action  of  the  national 
government  within  its  proper  sphere. 
It  cannot  reach  the  administration  of 
justice  in  the  courts  of  the  Union,  or 
the  collection  of  the  taxes  of  the 
United  States,  or  restrain  the  opera- 
tion of  any  law  which  Congress  may 
constitutionally  pass.  It  cannot  in- 
terfere with  any  regulation  of  'com- 
merce." 

"It  is  well  settled  and  requires  no 
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in  the  premises  possessed  by  any  one  of  the  several  states,"  and  has 


review  of  tlie  decisions  of  this  court 
■to  that  effect  that  the  power  of  Con- 
gress over  interstate  commerce  is  su- 
preme under  the  Federal  Constitution, 
and  that  the  states  may  not  burden 
such  commerce,  it  being  the  purpose 
of  the  Constitution  of  the  United 
States  to  bring  commerce  of  this  char- 
acter under  one  supreme  control,-  and 
to  vest  the  exercise  of  authority  over 
it  in  the  general  government."  Baltic 
Min.  Co.  v.  Massachusetts,  231  U.  S. 
68,  58  L.  Ed.  127. 

Bin  Looney  y.  Crane  Co.,  245  U.  S. 
178,  62  L.  Ed.  230,  a  case  in  which,  a 
corporation,  incorporated  in  Illinois 
but  doing  business  in  Texas,  attacked 
the  permit  and  franchise  taxes  im- 
posed by  the  latter  state,  the  Federal 
Supreme  Court,  af^rming  the  order  of 
the  Federal  District  Court  (218  Fed. 
260),  awarding  the  corporation  an  in- 
terlocutory injunction,  said:  "It  may 
not  be  doubted  under  the  ease  stated 
that  intrinsically  and  inherently  con- 
sidered both  the  permit  tax  and  the 
tax  denominated  as  a  franchise  tax 
were  direct  burdens  on  interstate 
commerce  and  moreover  exerted  the 
taxing  authority  of  the  state  over 
property  and  rights  which  were  wholly 
beyond  the  confines  of  the  state  and 
not  subject  to  its  jurisdiction  and 
therefore  constituted  a  taking  with- 
out due  process.  It  is  also  clear,  how- 
ever, that  both  the  permit  tax  and 
the  franchise  tax  exerted  a  power 
■which  the  state  undoubtedly  pos- 
sessed, that  is  the  authority  to  con- 
trol the  doing  of  business  within  the 
state  by-  a  foreign  corporation  and 
the  right  to  tax  the  intrastate  busi- 
ness of  such  corporation  carried  on  as 
the  result  of  permission  to  come  in. 
The  sole  contention,  then,  upon  which 
the  acts  ©an  be  sustained  is  that  al- 
though they  exerted  a  power  which 
could  not  be  called  into  play  consist- 


ently with'  the  Constitution  of  the 
United  States,  they  were  yet  valid 
because  they  also  exercised  an  intrin- 
sically local  power.  But  this  view 
can  only  be  sustained  upon  the  as- 
sumption that  the  limitations  of  the 
Constitution  of  the  United  States  are 
not  paramount  but  are  subordinate  to 
and  may  be  set  aside  by  state  author- 
ity as  the  result  of  the  exertion  of  a 
local  power.  In  substance,  therefore, 
the  proposition  must  rest  upon  the 
theory  that  our  dual  system  of  gov- 
ernment has  no  existence  because  the 
exertion  of  the  lawful  powers  of  the 
one  involves  the  negation  or  destruc- 
tion of  the  rightful  authority  of  the 
other.  But  original  discussipn  is  un- 
necessary since  to  state  the  proposi- 
■tion  is  to  demonstrate  its  want  of 
foundation  and  because  the  funda- 
mental error  upo'n  which  it  rests  has 
been  conclusively  established.  Indeed 
the  cases  referred  to  were  concerned 
in  various  forms  with  the  identical 
questions  here  involved  and  authorita- 
tively settled  rthat  the  states  are  with- 
out power  to  use  their  lawful  author- 
ity to  exclude  foreign  corporations  by 
directly  burdening  interstate  com- 
merce as  a  condition  of  permitting 
ithem  to  do  business  in  the  state  in 
violation  of  the  Constitution,  or  be- 
cause of  the  right  to  exclude,  to  exert 
the  power  to  tax  the  property  of  the 
corporation  and  its  activities  outside 
of  and  beyond  the  jurisdiction  of  the 
state  in  disregard,  not  only  of  the 
commerce  clause,  but  of  the  due  proc- 
ess clause  of  the  Fourteenth  Amend- 
ment." Citing  to  'these  statements 
Atchison,  T.  &  S.  F.  E.  Co.  v.  O'Con- 
nor, 223  V.  S.  280,  285,  56  L.  Ed.  436, 
Ann.  Cas.  1913  C  1050;  International 
Text-Book  Co.  v.  Pigg,  217  U.  S.  91, 
'54  L.Ed.  678,  27  L.  E.  A.  (N.  S.)  493, 
18  Ann.  Cas.  1103;  Ludwig  v.  Western 
U.  Tel.  Co.,  216  U.  S.  146,  54  L.  Ed. 
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been  said  to  be  exclusive,*  at  least,  "whenever  the  subjects  of  it  are 
national  in  their  character^  or  admit  only  of  one  uniform;  system,  or 
plan  of  regulation,"'  regardless  of  whether  Congress/ sees  fit  to 
exercise  it.*  / 


423;  Pullman  Co.  v.  Kansas,  216  U.  S. 
.56,  54  L.  Ed.  378,  and  Western  U.  Tel. 
Co.  V.  Kansas,  216  U.  S.  1,  54  L. 
Ed.  355,  the  court  held  that  such  cases 


/ 
7 "The  ConstHution^' of  the  United 

States  having  given  to  Congress  the 

power  to  regulate  commerce,  not-  only 

with  foreign  uationsj  but  among  the 


were  not  overruled  by  Kansas   City,      seveial  states,  that  jjowei  is  necessa' 


M.  &  B.  E.  Co.  V.  Stiles,  242  U.  S, 
111,  61  li.  Ed.  176;  Kansas  City,  Ft. 
S.  &  M.  E.  Co.  V.  Botkin,  240  U.  S. 
227,  60  L.  Ed.  617;  St.  Louis  South- 
western E.  Co.  V.  Arkansas,  235  U.  S. 
350,  59  L.  Ed.  265,  and  Baltic  Min. 
Co.  V.  Massachusetts,  231  U.  S.  68, 
58  L.  Ed.  127. 

' '  The  power  of  a  state  to  regulate 
the  transaction  of  a  local  business 
within  its  borders  by  a  foreign  corpo- 
raitiou  *  *  *  is  not  unrestricted 
■or  absolute,  but  must  be  exerted  in 
subordination  to  the  limitations  which 
the  Constitution  places  on  state  ac- 
tion." Internajtional  Paper  Co.  v. 
Massachusetts,  246  U.  S.  135,  141,  62 
L.  Ed.  624,  Ann.  Cas.  1918  0  617,  re- 
capitulating the  holdings  in  Ludwig 
V.  Western  U.  Tel.  Co.,  216  U.  S.  146, 
54  L.  Ed.  423;  Pullman  Co.  v.  Kansas, 
216  U.  S.  56,  54  L.  Ed.  378,  and  West- 
ern U.  Tel.  Co.  V.  Kansas,  216  U.  S. 
1,  54  L.  Ed.  355. 

6  "Under  the  commerce  clause  ex- 
clusive power  to  regulate  interstate 
commerce  rests  in  Congress,  arid  a 
state  statute  which  either  directly  or 
by  its  necessary  operation  burdens 
such  commerce  is  invalid,  regardless 
■of  the  purpose  with  which  it  was 
enacted."  International  Paper  Co.  v. 
Massachusetts,  246  U.  S.  135,  141,  62 
L.  Ed.  624,  Ann.  Cas.  1918  C  617,  re- 
capitulating the  holdings  in  Ludwig 
V.  Western  U.  Tel.  Co.,  216  U.  S.  146, 
54  L.  Ed.  423;  Pullman  Co.  v.  Kan- 
sas, 216  U.  S.  56,  54  L.  Ed."  378,  and 
Western  U.  Tel.  Co.  v.  Kansas,  216  U. 
S.  1,  54  L.  Ed.  355. 


rily  exclusive  whenever  the  subjects 
of  it  are  national  in)  their  character, 
or  admit  only  of  one  uniform  system, 
or  plan  of  regulation."  Bobbins  v. 
■Shelby  Co.  Taxing  Dist.,  120  U.  S. 
489,  30  L.  Ed.  694.  See  also  Atlantic 
&  P.  Tel.  Co.  V.  Philadelphia,  190  U. 
;S.  160,  47  L.  Ed.  995,  999,  quoting  the 
above  and  citing .  numerous  cases  de- 
cided subsequently  to  the  many  cited 
in  Bobbins  v.  Shelby  Co.  Taxing  Dist., 
supra,  and,  further.  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  Ed.  257,  quoted  in 
note  8,  infra. 

S ' '  The  power  to  regulate  commerce 
among  the  several  states  is  granted  to 
Congress  in  terms  as  absolute  as  is  the 
power  to  regulate  commerce  with  for- 
eign nations.  If  not  in  all  respects 
an  exclusive  power;  if,  in  the  ab- 
sence of  congressional  action,  the 
states  may  continue  to  regulate  mat- 
■ters  of  local  interest  only  incidentally 
affecting  foreign  and  interstate  com- 
merce, such  as  pilots,  wharves,  har- 
borsy  roads,  'bridges,  tolls,  freights, 
etc.,  still,  according  to  the  rule  laid 
down  in  Cooley  v.  Board  of  Wardens, 
12  How.  819  [13  L.  Ed.  1005],  the 
power  of  Congress  .is  exclusive  wher- 
ever the  matter  is  national  in  its  char- 
acter or  admits  of  one  uniform  system 
or  plan  of  regulation;  and  is  certainly 
so  far  exclusive  that  no  state  has 
power  to  make  any  law  or  regulation 
which  will  affect  the  free  and  unre- 
strained  intercourse  and  trade  be- 
tween the  states,  as  Congress  has  left 
it,  or  which  will  impose  any  discrimi- 
nating burden  or  tax  upon  the  citi- 
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TaxVtion  is  never  a  privilege  but  is  always  a  burden  *  and  a  state 
tax  on  interstate  or  foreign  commerce  ^^  is  a  burden  thereupon  ^^  and 
hence  a  regulation  thereof. ^^     It  follows,  therefore,  as  of  course, 


zens  or  products  of  other  states,  com- 
ing or  brought  within  its  jurisdiction. 
All  laws  and  regulations  are  restric- 
tive of  natural  freedom  to  some  ex- 
tent, and  where  no  regulation  is  im- 
posed by  the  governmemt  which  has 
the  exclusive  power  to  regulate,  it  is 
an  indication  of  its  will  that  the  mat- 
ter shall  be  left  free.  So  long  as  Oon-^ 
gress  does  not  pass  any  law  to  regu- 
late commerce  among  the  several 
states,  it  hereby,  indicates  its  -will 
that  that  conamerce  shall  be  free  and 
Untrammeled;  and  any  regulation  of 
the  subject  by  the  states  is  repugnant 
to  such  freedom.  This  has  frequently 
been  laid  down  as  law  in  the  judg- 
ments of  this  court.  In  Welton  v. 
Missouri,  91  U.'  S.  [275],  282  [23  L. 
Ed.  347],  Mr.  Justice  Field,  speaking 
for  the  court,  sa,id:  'The  fact  that 
Congress  has  not  seen  fit  to  prescribe 
any  specific  rules  to  goverii  ,  inter- 
state commerce  does  not  affect  the 
question.  Its  inaction  on  this,  subject, 
when  considered  with  reference  to  its 
legislation  with  respect  to  foreign 
eommeree,  is  equivalent  itp  a  declara- 
tion that  interstate  commerce  shall  be 
free  and  untrammeled.'  "  Brown  v. 
Houston,  114  U.  8.  622,  29  L.  Ed.  257. 
See  also  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  Ed. 
158. 

9  See  §  4574,  gupra. 

10  Insurance  is  not  eommeree  (New 
York  Life  Ins.  Co.  v.  Deer  Lodge 
County,  231,11.;^.  495,  58  L.  Ed.  332, 
reviewing  the  several  Federal  Supreme 
Court  cases  thus  holding),  and  hence 
a  state  which  imposes  an  annual  tax 
on  all  premiums  charged  or  received 
on  epintracts  for  property  insurance 
made  within  its  boundaries  by  foreign 
insurance  companies  does  not  thereby 
impose   a   tax  on   foreign   commerce. 


Liverpool  &  L.  Life  &  Fire  Ins.  Co.  v. 
Oliver,  10  Wall.  (U.  S.)  566,  19  L.  Ed. 
1029.,  For  the  same  reason  a  tax  upon 
the  excess  of  premiums,  over  losses  • 
and  ordinary  expenses,  received  in  the 
state  by  a  foreign  insurance  company,' 
transacting  business  in  the  state,  but 
making,  modifying  and  discharging' 
all  of  its  insurance  contracts  at  its 
home ,  office  in  a  foreign  state  is  not 
invalid  as  a  tax  on  interstate  com- 
merce. New  York  Life  Ins.  Co.  v. 
Deer  Lodge  County,  23l'  IT.  S.  495,  58 
L:  Ed.  332,  afe'g  43  Mont.  243,  115 
Pac.  911. 

The  Kentucky  statute  requiring 
commercial  agencies  to  procure  a  li- 
cense and  pay  a  tax  is  not  invalid  as 
to  a  foreign  corporation,  issuing  lists 
of  guaranteed  attorneys  and  repre- 
gented,  in  Kentucky  by  certain  Ken- 
tucky lawyers  on  such  lists,  on  the 
ground  that  the  business  of  such  cor- 
poration is  interstate  ,  eommeree. 
■llnitied  States  Fidelity  &  Guaranty  Co. 
V.  Kentucky,  231  U.  S.  394,  58  L.  Ed. 
283,  aff'g  139  Ky.  27,  47  L.  E.  A. 
(N.  S.)  648,  Ann.  Cas.  1912  ,B  333, 
129  S.  W.  314. 

11  Pacific  Exp.  Co.  v.  Seibert,  142 
U.  S.  339,  35  L.  Ed.  1035;  Lyng  v. 
Michigan,  135  V.  S.  161,  34  L.  Ed.  150; 
Leloup  V.  Port  of  Mobile,  127  U.  S. 
■640,  32  L.  Ed.  311;  Philadelphia  &  S. 
Mail  Steamship  Co.  v.  Pennsylvania, 
122  V.  S.  326,  30  L.  Ed,  1200. 

"It  is  thoroughly  well ,  settled  in 
this  court  that  state  laws  may  not 
burden  interstate  commerce.  As  one 
form  of  burden  may,  exist  in  taxing 
the  conduct  pf  interstate  commerce, 
such  taxation  has  been  uniformly  con- 
demned." United  States  Exp.  Co.  v. 
Minnesota,  223  U.  S.  335,  56  L.  Ed. 
459...     '    ,.    ■,      ■  /     .,_ 

18faoifi?  Exp.  Po.  V.  Sgibert,  142 
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that  the  taxing  power  of  a  state  does  not  extend  to  the  commerce, 
the  regulation  of  which  has  been  confided  to  Congress.^^       / 

' '  No  state  has  the  right  to  lay  a  tax  on  interstate  commerce  in  any 
form,  whether  by  way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  receipts  deriyed  from  ihat  trans- 
portation, or  on  the  occupation  or  business  of  carrying  it  on,  and  the 
'reason  is  that  such  taxation  is  a  burden  on  that  commerce,  and 
amounts  to  a  regulation  of  it,  which  belongs  solely  to  Congress.  "^* 
And  this  immunity  of  interstate  commerce  from  state  taxation  does 
not  extend  only  to  the  interstate  commerce  of  common  carriers.  It 
is  not  an  immunity  active  in  the  case  of  a  railroad  company  and 
quiescent  in  the  case  of  a  trading  company,  engaged  in  commerce 
among  the  states.  To  the  contrary,  it  is  the  unfailing' aegis  of  all 
interstate  commerce,  regardless  of  whether  the  person '  carrying  on 
such  commerce  be  a  corporate  or  a  natural  one  and  irrespective  of 
whether  the  business  of  such  person  be  that  of  a  trader  or  a  carrier.^* 


V.  S.  339,  35  L.  Ed.  1035;  Lyng  v. 
Michigan,  135  U.  S.  161,  34  L.  Ed. 
150;  Leloup  v.  Port  of  Mobile,  127  U. 
S.  640,  32  L.  Ed.  311. 

"Forms  of  regulation  prohibited  to 
the  state  by  the  Constitution  may  con- 
sist of  efforts  to  tax  the  carrying  on 
of  such  commerce,  and  of  attempted 
levies  of  taxes  upon  the  receipts  of 
interstate  commerce  as  such."  Baltic 
Min.  Co.  V.  Massachusetts, ,  231  XJ.  S. 
68,  58  L.  Ed.  127. 

' '  Taxing  is  one  of  the  forms  of  reg- 
ulation. It  is  one  of  the  principal 
forms.  Taxing  the  transportation, 
either  by  its  tonnage,  or  its  distance, 
or  by  the  number  of  trips  performed, 
\or  in  any  other  way,  would  certainly 
be  a  regulation  of  the  commerce,  a 
restriction  upon  it,  a  burden  upon  it." 
Philadelphia  &  S.  Mail  Steamship  Co. 
V.  Pennsylvania,  122  IT.  S.  326,  30 
L.  Ed.  1200. 

13  "The  corporate  franchises,  the 
property,  the  business,  the  income  of 
corporations  created  by  a  state  may 
undoubtedly  be  taxed  by  the  state; 
but  in  imposing  such  taxes  care  should 
be  taken  not  to  interfere  with  or 
tamper,    directly    or    by    indirection, 


interstate  or  foreign  commerce,  or  any 
other  matter  exclusively  within  the 
jurisdiction  ^of  the  federal  govern- 
ment. This  is  a  principle  so  often 
announced  by  the  courts,  and  espe- 
cially by  this  court,  that  it  may  be 
received,  as  an  axiom  of  our  constitu- 
tional jurisprudence. ' '  Philadelphia 
&  S.  Mail  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  326,  30  L.  Ed.  1200. 

14  Leloup  V.  Port  of  Mobile,  127  U. 
S.  640,  32  L.  Ed.  311.  See  also  Pacific 
Exp.  Co.  V.  Seibert,  142  TJ.  S.  339, 
35  L.  Ed.  1035;  Lyng  v.  Michigan, 
135  TJ.  S.  161,  34  L.  Ed.  150. 

"It  must  be  assumed,  in  accord- 
ance with  repeated  decisions,  that  the 
state  cannot  lay  a  tax  on  interstate 
commerce  'in  any  form,'  by  imposing 
it  either  upon  the  business  which  con- 
stitutes such  commerce  or  the  privi- 
lege of  engaging  in  it,  or  upon  the 
receipts  as  such  derived  from  it." 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Botkin,  240  U.  S.  227,  60  L.  Ed.  617. 

"A  state  cannot  tax  the  privilege 
of  carrying  on  commerce  among  the 
states."  Fargo  v.  Hart,  193  U.  S.  490, 
48  L.  Ed.  761. 

15  International  Paper  Co.  v.  Massa- 
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Tt  is  not  the  power  to  engage  in  interstate  or  foreign  commerce, 
however,  but  only  the  actual  carrying  on  of  such  commerce  that  is 
protected  against  state  regulation.^® 

Nor  is  intrastate  transportation,  which  is  preliminary  or  comple- 
mentary to  interstate  transportation  but  which  is  independently  con- 
tracted for  and  is  not  necessarily  connected  with  such  interstate 
transportation,  immune  from  state  taxation.^' 

Moreover,  to  be  invalid,  interference  by  the  state  with  interstate 
or  foreign  commerce,  through  the  exercise  of  its  taxing  power,  must 
be  direct  and  substantial  ^*  ' '  and  not  the  mere  incidental  effect  of 
the  requirement  of  the  usual  proportional  contribution  to  public 
maintenance."  ^^  That  the  imposition  of  a  tax,  on  such  proportionate 
part  of  the  tolls,  received  by  one  railroad  company  from  another 
such  company  which  is  engaged  in  interstate  commerce  for  the  use 
by  the  latter  of  a  road  belonging  to  the  former,  as  represents  the 


ehusetts,  246  U.  S.  135,  142,  62  L.  Ed. 
624,  Ann.  Gas.  1918  C  617. 

"Interstate  commerce  of  all  kinds 
is  within  the  protection  of  the  Con- 
stitution of  the  United  States. ' '  Bal- 
tic Min.  Co.  V.  Massachusetts,  231  U. 
S.  68,  58  L.  Ed.  127. 

A  state  cannot  compel  a  foreign  cor- 
poration to  waive  its  constitutional 
exemption  from  state  taxation  on  its 
interstate  business  as  a  condition  to 
its  being  permitted  to  do  an  intra- 
state business  in  connection  with  such 
interstate  business.  Pullman  Co.  v. 
Kansas,  216  U.  S.  56,  63,  54  L.  Ed. 
378,  rev'g  75  Kan.  664,  90  Pac.  319. 

16  Honduras  Commercial  Co.  v.  State 
Board  of  Assessors,  54  N.  J.  L.  278,  23 
Atl.  668. 

17  New  York  v.  Knight,  192  U.  S. 
21,  48  L.  Ed.  325  (franchise  tax  on 
cab  service  maintained  by  the  Penn- 
sylvania Eailroad  Company).  "Wher- 
ever," Said  the  court,  "a  separation 
in  fact  exists  between  transportation 
service  wholly  within  the  state  and 
that  between  the  states,  a  like  separa- 
tion may  be  recognized  between  the 
control  of  the  state  and  that  of  the 
nation." 

Transportation    by    water    between 
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the  ports  of  a  single  state  is  not  inter- 
state commerce  and  as  such  excluded 
from  the  taxing  power  of  the  state  be- 
cause, as  to  a  part  of  the  journey, 
the  course  is  over  the  territory  of  a 
foreign  state.  New  York  v.  Sohmer, 
235  U.  S.  549,  59  L.  Ed.  355,  afE'g 
206  N.  Y.  651,  99  N.  E.  1115. 

18  United  States  Fidelity  &  Guar- 
anty Co.  v.  Kentucky,  231  U.  S.  394, 
58  L.  Ed.  283. 

19  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  41  L.  Ed.  953; 
New  York,  L.  E.  &  W.  E.  Co.  v.  Penn- 
sylvania, 158  U.  S.  431,  39  L.  Ed. 
1043.  See  also  Postal  Tel.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed.  311. 

Disadvantages,  accruing  to  a  foreign 
corporation  engaged  in  intersitate  com- 
merce, not  as  the  result  of  any  in- 
herent invalidity  in  the  tax  statute 
complained  of  nor  as  the  result  of  the 
necessary  operation  and  effect  of  such 
statute,  but  as  the  result  merely  of 
the  dual  system  of  government  pre- 
vailing in  this  country  cannot  be 
availed  of  by  the  corporation  to  in- 
validate the  statute  as  a  burden  upon 
interstate  commerce.  Armour  &  Co. 
v.  Virginia,  246  V.  8.  1,  62  L.  Ed.  547. 
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part  of  the  road  lying  within  the  state,  ,will  lead  to  an  inc/easing  of 
the  tolls  in  an  effort  to  throw  the,  burden  of  the  tax  on  the  company 
using  the  road,  will  not  eondpmii  such  a  tax  as  an  interference  with 
interstate  commerce,  the  effect  of  the  tax  on  such  commerce  being 
too  remote  and  indirect  to  render  the  tax  invalid  on  such  ground.^' 
Where  a  tax  purports  to  be  laid  upon  a  subject  with/n  the  taxing 
power  of  the  state,  such  tax  is  not  to  be  condemned  by  the  applica- 
tion of  any  artificial  rule,  but  only  where  the  conclusion  is  required 
that  the  necessary  operation  and  effect  of  the  tax  is  to  make  it  a 
prohibited  exaction.''^  Notwithstanding  this  fact,  however,  a  state 
tax  which  in  substance  and  effect  is  a  tax  upon  interstate  or  foreign 
commerce  is  not  saved  by  an  innocuous  form,  or  nam,b.''*  In  other 
words,  a  federal  court  will  look  through  the  form  and  beyond  the 
name^^  and  if,  in  its  essence,  the  tax  is  one  on  commerce  which  is 


20  New  Tork,  L.  E.  &  "W.  B.  Co. 
V.  Pennsylvanias  158  U.  S.  431,  39  L. 
Ed.  1043.  See  also  Henderson' Bridge 
Co.  V.  Kentucky,  166  U.  S.  150,  41  L. 
Ed.  953. 

21  Kansas  City,  Tt.  S.  &  M.  R.  Qo. 
V.  Botkin,  240  U.  S.  227,  60  L.  Ed. 
■617. 

Transportation  wholly  within  a 
istate  is  presumably  subject  to  the 
state's  control,  and, one  who  alleges 
an  absence  of  jurisdiction  in  the  state 
must  prove  his  allegation.  New  York 
V.  Knight,  192  U.  S.  21,  48  L.  Ed. 
325. 

23  A  tax  which  bears  upon  interstate 
commerce  so  directly  as  to  amount  to 
a  regulation  in  a  relatively  immediate 
way  will  not  be  sustained  on  the 
strength  of  an  innocent  name  or  form. 
Galveston,  H.  &  S.  A.'  R.  Co.  v.  Texas, 
210  U.  S.  217,  ,52  Ix  Ed.  1031. 

"It  has  repeatedly  been  held  that 
the  constitutionality  or  unconstitu- 
tionality of  a  state  tax  [jinder  the 
Federal  'Constitution]  is  to  be  deter- 
mined, not  by  the  form  or  agency 
through  which  it  is  to  be  collected, 
but  by  the  subject  upon ,  which  the 
burden  is  laid."  Philadelphia  &  E. 
B.  Oo.  v..  Commonwealth  of  Pennsyl- 
vania   (Case    of    the    State    Freight 


Tax),  15  "Wall.  (U.  S.)  232,  21  L.  Ed. 
146. 

Even  though  a  tax  statute  is  not 
on  its  face  repugnant  to  the  com- 
merce clause,  its  necessary  operation 
and  effect  may  be  such  as  to  render 
it  invalid  thereunder.  Looney  v. 
Crane  Co.,  245  U.  S.  178,  189,  62  L. 
Ed.  235. 

23  "In  determining  whether  a  tax 
has  such  a  direct  relation  to  interstate 
commerce  as  to  be  an  exercise  of 
power  prohibited  by  the  commerce 
clause,  our  decision  must  regard  the 
substance  of  the  exaction, — its  opera- 
tion and  effect  as  enforced, — and  can- 
not depend  upon  the  manner  in  which 
the  taxing  scheme  has  been  character- 
ized." Kansas  City,  Ft.  S.  &  M.  K. 
Co.  V.  Botkin,  240  U.  S.  227,  60  L. 
Ed.  617. 

"When  the  question  is  whether  a 
tax  imposed  by  a  state  deprives  a 
party  of  rights  secured  by  the  Fed- 
eral Constitution,  the  decision  is  not 
dependent  upon  the  form  in  which  the 
taxing  scheme  is  cast,  nor  upon  the 
characterization  of  that  scheme  as 
adopted  by  the. state  court.  We  must 
regard  the  substance,  rather  than  the  ■ 
form,  and  the  controlling  test  is  to  be 
found  in  the  operation  and  effect  of 
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beyond  the  taxing'  power  of  the  state,  such  court  will  condemn  the 
imposition  without  regard  to  the  purity  of  its  vestment,  the  hon- 
orable character  of  its  name,^*  and  the  seal  of  legitimacy  placed  upon 
it  by  the  supreme  court  of  the  state.^^  Nor  is  a  purpose,  on  the  part 
of  the  state,  to  regulate  interstate  commerce  essential.  It  is  the  .effect 
of  the  statute,  as  actually  regulating  such  commerce,  which  invalidates 
it.^®  ' '  The  disavowal  by  the  state  of  any  purpose  to  burden  interstate 
commerce  cannot  conclude  the  question  as  to  the  fact  of  such  a  burden 
being  imposed,  or  as  to  the  unconstitutionality  of  the  statute  as  shown 
by  its  necessary  operation  upon  interstate  commerce.  If  the  statute, 
reasonably  interpreted,  eiljher ,  directly  or  by  its  necessary  operation, 
burdens,  interstate  commerce,  it  must  be  adjudged  to  be  invalid,  what- 
ever may  have  been  the  purpose  for  which  it  was  enacted,  and 
although  the  company  may  do  both  interstate  and  local  business. ' '  ^"^ 
Again,  the  fact  that  the  tax  applies  to  intrastate  commerce  as  well 
as  to  interstate  and  foreign  commerce  will  not  save  it.^*  Thus,  a 
tax  on  transportation  cannot  be  sustfiined  where  the  transportation 
is  an  ingredient  of  interstate  or  foreign  commerce  even  though  the 
language  of  the  statute  imposing  the  tax  be  sufficiently  general  to 
include  within  the  tax  transportation  which  is  intrastate  and  there- 


the .  law  as  applied  and  enforced  by 
the  state. ' '  St.  Louis  Southwestern  K. 
Co.  V.  Arkansas,  235  U.,  S.  35D,'59  L. 
Ed.  265. 

See  also  Western  U.  Tel.  Co.  v. 
Kansas,  216  U.  S.  1,  27,  54  L.  Ed. 
355. 

24  "Again  and  again  has  this  court 
affirmed  the  proposition  that  no  state 
can  interfere  with  interstate  com- 
merce through  the  imposition  of  a  tax, 
by  whatever  name  called,  which  is  in 
effect  a  tax  for  the  privilege  of  trans- 
acting such  commerce."  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  166  V.  S. 
1,85,  41  L.  Ed.  965. ,  > 

85  Regardless  of  the  form  of  a  tax 
and  irrespectively  of  its  characteriza- 
tion by  the  supreme  oourj;  of  the 
state,  the  Federal  Supreme  Court  will 
determine  the  actual  operation  and 
effect  of  the  tax,  as, far  as  interstate 
commerce  is  concerned,  upon  its  own 
judgment.  "We  accept  the  decision 
■  of  the  state  court  of  last  resort,  re- 
specting the  proper  construction  of  the 
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statute,  but  are  in  duty  bound  to  de- 
termine the  questions  raised  under  the 
Eed.eral  Constitution  upon  our  own 
judgment  of  the  actual  operation  and 
effect  of  the  tax,  irrespective  of  the 
form  it  bears  or  how  it  is  character- 
ized by  the  state  Courts."  Crew 
Levict  Co.  V.  Pennsylvania,  245  U.  S. 
292,  62  L.  Ed.'  295. 

26  Philadelphia  &  E.  E.  Co.  v.  Com- 
monwealth of  Pennsylvania  (Case  of 
the  State  Freight  Tax),  15  Wall.  (U. 
S.)  232,  21  L.  Ed.  146. 

27  Western  TJ.  Tel.  Co.  v.  Kansas, 
216  U.  S.  1,  27,  54  L.  Ed.  355. 

28  Crew  Leviok  Co.  v.  Pennsylvania, 
245  TJ.  S.  292,  62  L.  Ed.  295. 

The  invalidity  of  a  statute  taxing 
interstate  or  foreign  commerce  is  not 
cured  by  its  making  subjects  withiii 
the  jurisdiction  of  the  state  also  liable 
for  the  tax  imposed.  Philadelphia  & 
E.  E.  Co.  V.  Commonwealth  of  Penn- 
sylvania (Case  of  the  State  Freight 
Tax),  15  Wall.  (U.  S.)  232,  21  L.  Ed. 
146, 
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fore  taxable. 2*  Such  being  the  controlling  principles  and  rules,  no 
state  can  impose  a  tax  upon  the  transportation  of  persons  or  prop- 
erty from  one  state  into  another,  from  a  state  into  a  foreign  country, 
or  from  a  foreign  country  into  a  state.^* 

Again,  a  state,  in  exercising  its  taxing  power,  cannot  discriminate 
against  localized  property  which  has  been  transported  into  its  ter- 
ritory from  another  state.  In  other  words,  a  commodity  cannot  be 
taxed  because  of  the  fact  that  it  has  been  transported  from  another 
state,*!  for  the  exclusive  power  of  Congress  to  regulate  interstate 
commerce  "continues  until  the  commodity  has  ceased  to  be  the  sub- 
ject of  discriminating  legislation  by  reason  of  its  foreign  character. 
The  power  protects  it,  even  after  it  has  entered  the  state,  from  any 
burdens  imposed  by  reason  of  its  foreign  origin. ' '  ^^ 

But  notwithstanding  all  of  this  and  regardless  of  the  fact  that 
the  fundamental  principles  and  rules  are  settled  beyond  controversy,  - 
the  Federal  Supreme  Court  does  not,  even  yet,  always  find  its  task 
of  applying  those  principles  and  rules  and  of  determining  whether, 
under  the  commerce  clause,  a  state  tax  is  valid,  an  easy  one.    There 


29  Philadelphia  &  S.  Mail  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326, 
30   L.   Ed.    1200. 

SOCrutcher  v.  Kentucky,  141  U.  S. 
47,  35  L.  Ed.  649;  Norfolk  &  W.  B. 
Co.  V.  Pennsylvania,  136  U.  S.  114, 
34  L.  Ed.  394;  Leloup  v.  Port  of 
Mobile,  127  IJ.  S.  640,  32  L.  Ed.  311; 
(Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L..Ed.  158;  State 
Freight  Tax,  15  Wall.  (U.  S.)  232,  21 
L.  Ed.  146;  Crandall  v.  Nevada,  6 
Wall.  (tr.  S.)  35,  18  L.  Ed.  745;  People 
V-  Wemple,  138  N.  T.  1,  19  L.  E.  A. 
694,  33  N.  E.  720. 

SI  Walling  v.  Michigan,  116  U.  S. 
446,  29  L.  Ed.  691;  Webber  v.  Vir- 
ginia, 103  U.  S.  344,  26  L.  Ed.  565; 
Tiernan  v.  Einker,  102  IT.  S.  123,  26 
L.  Ed.  103;  Guy  v.  Baltimore,  100  IT. 
S.  434,  25  L.  Ed.  744;  Cook  v.  Penn- 
sylvania, 97  tr.  S.  566,  24  L.  Ed.  1015; 
Welton  v.  Missouri,  91  U.  S.  275, 
23  L.  Ed.  347;  Higgins  v.  Thre*  Hun- 
dred Casks  of  Lime,  130  Mass.  1. 

"Commerce  among  the  states  in  any 
eoinmodity  can  only  be  free  when  the 
commodity  is  exempted  from  all  dis- 


criminating regulations  and  burdens, 
imposed  by  local  authority,  by  reason 
of  its  foreign  growth  or  manufac- 
ture." Webber  v.  Virginia,  103  U.  S. 
344,  26  L.  Ed.  565. 

A  statute  imposing  a  specific  tax 
upon  corporations  engaged  in  mining, 
smelting  and  refining  ores  within  the 
state,  which  provides  for  the  payment 
of  a  tax  of  one  and  one-half  cents  per 
ton  on  all  iron  ore  or  mineral  ob- 
tained and  exported  from  the  state 
before  being  smelted,  but  exempts 
from  taxation  all  that  might  be 
smelted  within  the  state,  is  void  as 
an  attempt,  in  effect,  to  impose  a  tax 
upon  interstate  commerce.  Jackson 
Min.  Co.  v.  Auditor  General,  32  Mich. 
488. 

32  Mr.  Justice  Field  in  Welton  v. 
State  of  Missouri,  91  U.  S.  275,  282, 
23  L.  Ed.  347. 

A  state  cannot  exempt  certain  prop- 
erty when  produced  within  its  borders 
and  tax  it  when  produced  in  foreign 
states.  I.  M.  Darnell  &  Son  Co.  v. 
Memphis,  208  TT.  S.  113,  52  L.  Ed.  413, 
rev'g  116  Tenn.  424,  95  S.  W.  816. 
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are  eases  decided  by  it  which  it  has  had  to  carefully  distinguish  from 
the  one  under  consideration.  There  are  others  of  its  cases  which, 
alleged  to  he  conflicting,  it  has  had  to  reconcile.  And  there  are 
still  other  cases,  in  which  it  has  pronounced  judgment,  which  it  has 
recognized,  either  at  the  time  they  were  decided  or  subsequently 
thereto,  as  being  on  the  border  line.  Undoubtedly,  there  inheres  in 
the  subject  unusual  difficulty.  The  maintenance  of  the  supremacy 
of  the  Federal  Constitution  is  necessary  to  the  existence  of  the  Union, 
but  the  power  of  taxation  is  necessary  to  the  existence  of  th,6  states 
that  compose  the  Union.  The  taxing  power  of  the  state  must  not 
be  restricted  short  of  the  farthest  limit  to  which  it  constitutionally 
extends ;  no  exercise  of  that  power,  however,  can  be  sustained  when  to 
sustain  it  will  be  to  sanction  a  direct  violation  of  the  Federal  Con- 
stitution to  some  extent,  be  it  however  slight.  That  facts  alter  cases 
and  will  be  recognized  as  altering  cases  is  peculiarly  true  when  the 
cases  are  ones  involving  the  validity,  under  the  commerce  clause, 
of  state  taxes.  This  does  not  mean  that  sophistries  will  be  indulged 
nor  that  decisions  will  be  made  to  turn  on  metaphysical  distinctions. 
It  means  only  that  a  distinction  with  a  basis  in,  fact  will  not  be  brushed 
aside  with  any  broad  generalization  based  on  specious  similarity. 
Indeed,  it  is  this  duty,  devolving  on  the  Federal  Supreme  Court,  of 
maintaining  the  nice  adjustment  between  the  respective  powers  of 
the  state  and  federal  governments 'that  justifies  the  "necessary  cau- 
tion" of  Mr.  Justice  Hughes  that  "every  case  involving  the  validity 
of  a  tax  must  be  decided  upon  its  own  facts. ' '  ** 

§4586.  — Property  taxes.  Kgcognizing  the  immunity  of  inter- 
state and  foreign  commerce  from  state  taxation,^*  it  is  one  thing  to 
impose  a  tax  on  such  commerce  or  on  the  carrying  on  thereof,  and 
quite  another  thing  to  impose  a  -tax  on  locally  situated  property 
which  belongs  to  a  corporation  engaged  in  interstate  or  foreign  com- 
merce and  which  is  employed  by  such  corporation  in  the  carrying 
on  of  such  commerce. 

The  fact  that  no  state  can  compel  a  corporation  to  pay  for  its 
right  to  carry  on  interstate  or  foreign  commerce  '*  does  not  prevent 
a  state  from  imposing  ordinary  property  taxes  on  property  which 
is'employed  in  such  commerce  but  which  has  a  situs  within  the  state's 
territorial  boundaries.^® 

83  Kansas  City,  J-t.  S.  &  M.  E.  Co.  Stiles,  242  TJ.  S.  Ill,  61  L.  Ed.  176. 

V.  Botkin,  240  TJ.  S.  227,  60  L.  Ed.  617,  81  See  §  4585,  supra, 

quoting  Baltic  Min.  Co.  v.  Massaohu-  SB  See  §  4585,  supra, 

setts,  231  U.  S.  68,  58  L.  Ed.  127.    See  36  Atlantic  &  P.  Tel.  Co.  v.  Phila-' 

fJso  Kansas  City,  M.  &  B.  E.  Co.  v.  delphia,  190  U.  S.  160,  47  L.  Ed.  995. 
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Corporations,  althougli  engaged  in  interstate  commerce,  should 
bear  their  proper  proportions  of  the  burdens  of  the  governments 
under  the  protection  of  which  they  conduct  their  business,*''  and  the 
Federal  Supreme  Court  has,  throughout  the  years,  consistently  de- 
clared that  the  mere  fact  that  property,  which  is  otherwise  within  the 
state's  taxing  power,  is  owned  by  a  corporation  engaged  in  inter- 
state or  foreign  commerce  **  and  is  used  by  such  corporation  in  car- 
rying on  such  commerce,  does  not  exempt  it  from  state  taxation.*' 


No  doubt  '.'state  taxation  of  inter- 
state commerce,  directly  placed  upon 
the  articles  or  subjects  of  such  com- 
merce, or  upon  the  necessary  means  of 
their  transportation,  may  be  used  to 
restrict  or  regulate  such  commerce, 
and,  more  than  once,  this  court  has ' 
been  obliged  to  pronounce  invalid 
state  legislation  respecting  such  mat- 
ters. On  the  other  hand,  we  have 
frequently  had  occasion  to  show  that 
the  existence  of  federal  supervision 
over  interstate  commerce  and  the  con- 
sequent obligation  upon  the  federal 
courts  to  protect  that  right  of  control 
from  encroachment  on  the  part  of  the  • 
states,  are  not  inconsistent  with  the 
power  of  each  state  to  control  its  own 
internal  commerce,  and  to  tax  the 
franchises,  property,  or  business  of  its 
own  corporations  engaged  in  such 
commerce  nor  with,  its  power  to  tax 
foreign  corporations  on  account  of 
their  property  within  the  state." 
New  York,  L.  E.  &  W.  B.  Co.  v. 
Pennsylvania,  158  U.  S.  431,  39  L.  Ed. 
1043. 

The  rule  that  a  state  may  tax  per- 
sonal property  which  is  within  its 
jurisdiction  even  though  such  prop- 
erty is  employed  in  interstate  or 
foreign  transportation  holds  good  re- 
gardless of  whether  such  transporta- 
tion be  by'  land  or  by  water.  Old 
Dominion  S.  S.  Co.  v.  Virginia,  198  IT. 
8.  299,  49  L.  Ed.  1059,  3  Ann.  Gas. 
1100. 

37  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  V.  S.  194,  41  L.  Ed.  683. 


3»  Baltic  Min.  Co.  v.  Massachusetts, 
231  U.  S.  68,  58  L.  Ed.  127. 

"Although  the  transportation  of 
the  subjects  of  interstate  commerce, 
or  the  receipts  received  therefrom, 
or  the  occupation  or  business  of  carry- 
ing it  on,  cannot  be  directly  subjected 
to  state  taxation,  yet  property  belong- 
ing to  corporations  or  companies  en- 
gaged in  such  commerce  may  be." 
Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  U.  S.  194,  41  L.  Ed.  683. 

The  "exemption  of  interstate  and 
foreign  commerce  from  state  regula- 
tion does  not  prevent  the  state  from 
taxing  the  property  of  those  engaged 
in  such  commerce  located  within  the 
state  as  the  property  of  other  citizens 
is  taxed."  Leloup  v.  Port  of  Mobile, 
127  U.  e.  640,  32  L.  Ed.  311. 
•  39  United  States  Exp.  Co.  v.  Min- 
nesota, 223  TJ.  S.  335,  56  L.  Ed.  459. 

"It  is  not  and  cannot  be  doubted 
that  each  state  of  the  Union  may  tax 
all  property,  real  and  personal,  within 
its  borders,  belonging  to  persons  or 
corporations,  although  employed  in 
interstate  or  foreign  commerce,  pro- 
vided the  rights  and  powers  of  the 
national  government  are  not  inter- 
fered with."  Western  IT.  Tel.  Co.  v. 
Taggart,  163  U.  S.  1,  14,  41  L.  Ed.  49. 

"It  Is  *  *  *  well  settled  that 
there  is  nothing  in  the  Constitution 
or  laws  of  the  United  States  which 
preyents  a  state  from  taxing  personal 
property,  employed  in  interstate  or 
foreign,  commerce,  like  other  personal 
property     within     its     jurisdiction. 'f 
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"It  is  settled,"  says  such  court,  "that  where  by  way  of  duties 
laid  on  the  transportation  of  the  subjects  of  interstate  commerce, 
or  on  the  receipts  derived  therefrom,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  a  tax  is  levied  by  a  state  on  interstate  com- 
merce, such  taxation  amounts  to  a  regulation  of  such  commerce  and 
cannot  be  sustained.  But  property  in  a  state  belonging  to  a  corpora- 
tion, whether  foreign  or  domestic,  engaged  in  foreign  or  interstate 
commerce,  may  be  taxed,  or  a  tax  may  be  imposed  on  the  corpora- 
tion on  account  of  its  property  within  a  state,  and  may  take  the 
form  of  a  tax  for  the  privilege  of  exercising  its  franchises  within 
the  state,  if  the  ascertainment  of  the  amount  is  made  dependent  in 
fact  on  the  value  of  its  properly  situated  within  the  state  (the  ex- 
action, therefore,  not  being  susceptible  of  exceeding  the  sum  which 
might  be  leviable  directly  thereon),  and  if  payment  be  not  made 
a  condition  precedent  to  the  right  to  carry  on  the  business,  but  its 
enforcement  left  to  the  ordinary  means  devised  for  the  collection  of 
taxes.  The  corporation  is  thus  made  to  bear  its  proper  proportion  of 
the  burdens  of  the  government  under  whose  protection  it  conducts 
its  operations,  while  interstate  commerce  is  not  in  itself  subjected 
to  restraint  or  impediment."*'* 


Pullman's  Palace  Gar  Co.  v.  Pennsyl- 
vania, 141  TJ.  S.  18,  35  L.  Ed.  613.  . 

A  state  may  tax  property  which  is 
permanently  located  -within  its  terri- 
torial limits  even  though  such  prop- 
erty be  employed  in  interstate  com- 
merce. Henderson  Bridge  Co.  v.  Hen- 
derson,-173  U.  S.  592,  43  L.  Ed.  823. 

The  general  rule  that  tangible  per- 
sonal property  is  taxable  by  the  state 
in  which  it  is  situated,  regardless  of 
the  state  in  which  its  owner  has  his 
'domicile,  iSi,not  g,fEected  by  the  fact 
that  such  property  is  employed  in  in- 
terstate transportation.  Old  Dominion 
e.  S.  Co.  V.  Virginia,  198  U.  S.  299, 
49  L.  Ed.  ia59,  3  Ann.  Cas.  1100. 

A  state  "can  tax  property  perma- 
nently within  its  jurisdiction  although 
belonging  to  persons  domiciled  else- 
where and  used  in  commerce  among 
the  states."  Fargo  v.  Hart,  193  U. 
S.  490,  48  L.  Ed.  761. 

"It  has  been  again  and  again  said 
by  this  court  that  while  no  state  could 


impose  any  tax  or  burden  upon  the 
privilege  of  doing  the  business  of  in- 
terstate commerce,  yet  it  had  the 
unquestioned  right  to  place  a  property 
tax  on  the  instrumentalities  engaged 
in  such  commerce."  Cleveland,  C, 
C.  &  St.  L.  E.  Co.  V.  Backus,  154  IT. 
8.  439,  38  L.  Ed.  1041. 

The  "restriction  upon  the  power  of 
a  state  to  interfere  with  interstate 
commerce  does  not  in  the  least  degree 
abridge  the  right  of  a  state  to  tax  at 
their  full  value  all  the  instrumentali- 
ties used  for  such  commerce."  Adams 
Exp.|  Co.  V.  Ohio  State  Auditor,  166 
U.  S.  185,  41  L.  Ed.  965. 

The  mere  fact  that  vehicles  of 
transportation  are  employed  in  inter- 
state commerce  does  not  render  in- 
valid their  taxation  by  a  state.  Marye 
V.  Baltimore  &  O.  E.  Co.,  127  U.  S. 
117,  32  L.  Ed.  94. 

40  Postal  Tel.  Cable  Co.  v.  Adams, 
155  U.  S.  688,  39  L.  Ed.  311,  quoted 
in  New  York,  L.  E.  &  W,  E-  Co-  v. 
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If  the  exaction,  whatever  its  form,  is  essentially  only  property 
taxation,*^  and  is  not  discriminatory ,*2  it  does  not  violate  the  com- 
merce clause  of  the  Federal  Constitution.  ' '  Taxation  on  property 
collectible  by  the  ordinary  means,  does  not  affect  interstate  com- 
merce- otherwise  than  incidentally  as  all  business  is  affected  by  the 
necessity  of  contributing  to  the  support  of  government."*^  Thus, 
it  is  held  that  railroad  companies,**  telegraph  companies,**  express 


Commonwealth  of  Pennsylvania,  158 
U.  S.  431,  39  L.  Ed.  1043.  See  also 
St.  Louis  Southwestern  By.  Co.  v. 
Arkansas,  235  IT.  S.  350,  59  L.  Ed. 
265. 

41  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  IT.  S.  194>  41  L.  Ed.  683. 

42 "  No  doubt  the  capital  stock  of 
[domestic  carrying  '  corporations  en- 
gaged in  interstate  or  foreign  com- 
merce] *  *  *  regarded  as  inhabi- 
tants of  the  state,  or  their  property, 
may  be  taxed  as  other  corporations 
and  inhabitants  are,  provided  no  dis- 
crimination be  made  against  them  as 
corporations  carrying  on  foreign  or 
interstate  commerce,  so  as  to  make  the 
tax,  in  effect,  a  tax  on  such'  commerce. 
But  their  business  as  carriers  in 
foreign  or  interstate  commerce  cannot 
be  taxed  by  the  state  under  the  plea 
that  they  are  exercising  a  franchise." 
Philadelphia  &  S.  Mail  Steamship  Co. 
V.  Pennsylvania,  122  IT.  S.  326,  30  L. 
Ed.  1200. 

43  Adams  Exp.  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  41  L.  Ed.  683. 

Undoubtedly  "every  tax  upon  per- 
sonal property  or  upon  occupations, 
business  or  franchises,  affects  more  or 
less  the  subjects  and  the  operations 
of  commerce.  Yet  it  is  not  every- 
thing that  affects  commerce  that 
amounts  to  a  regulation  of  it,  within 
the  meaning  of  the  Constitution.  We 
think  it  may  safely  be  asserted  that 
the  Bta;tes  have  authority  to  tax  the 
estate,  real  and  personal,  of  all  their 
corporations,  including  carrying,  com- 
panies, precisely  as  they  may  tax 
similar   property   when   belonging   to 


natural  persons,  and  to  the  same  ex- 
tent. We  think  also  that  such  taxa- 
tion may  be  laid  upon  a  valuation, 
or  may  be  an  excise;  and  that,  in 
exacting  an  excise  tax  from  their  cor- 
porationsy  the  states  are  not  obliged 
to  impose  a  fixed  sum  upon  the  fran- 
chises or  upon  the  value  of  them,  but 
they  may  demand  a  graduated  contri- 
bution proportioned  either  to  the 
value  of  the  privileges  granted,  or  to 
the  extent  of  their  exercise,  or  to  the 
results  of  such  exercise.  No  mode  of 
effecting  this  and  no  forms  of  expres- 
sion which  have  not  meaning  beyond 
this  can'  be  regarded  as  violating  the 
Constitution.  A  power  to  tax  to  this 
extent  may  be  essential  to  the  healthy 
existence  of  the  state  governments, 
and  the  Federal  Constitution  ought 
not  to  be  construed  as  to  impair, 
much  less  destroy,  anything  that  is 
necessary  to  their  efBeient  existence." 
Philadelphia  &  E.  E.  Co.  v.  Common- 
wealth of  Pennsylvania  (State  Tax  on 
Railway  Gross  Receipts),  15  Wall. 
(U.  S.)  284,  21  L.  Ed.  164. 

44  See  §4588,  infra. 

4B  A  tax,  which,  although  nominally 
a  tax  upon  the  shares  of  capital  stock 
of  a  foreign  telegraph  company,  is  in 
effect  a  tax  upon  the  company  on  ac- 
count of  property  owned  and  used  by 
it  in  the  state,  the  value-  of  which 
property  is  to  be  ascertained  on  the 
basis  of  the  proportional  length  of 
the  company's  lines  within  the  state, 
does  ngt  offend  against  the  commerce 
clause.  Western  U.  Tel.  Co.  v.  At- 
torney-General of  Commonwealth  of 
Massachusetts,  125  U.  S.  530,  31  L.  Ed. 
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companies,*®  and  interstate  bridge  companies,*''  may  be  required  by  a 
state  to  pay  a  tax  on  such  of  their  property  as  is  within  the  state's 
territorial  boundaries,  and  the  commerce  clause,  so  often  enlisted  as 
the  great  deliverer  from  such  a  tax,  will  continue  to  be  impotent  in 
the  matter  of  winning  the  release  that  is  sought. 

§  4587.  —  Franchise  and  license  taxes.  The  imposition  of  a  license 
or  privilege  tax  upon  the  carrying  on  of  interstate  or  foreign  com- 
merce is  obviously  a  regulation  of  such  commerce  as  well  as  a  burden 
thereupon,  and  a  state  statute  imposing  such  a  tax  is  necessarily 
invalid.**  But  "it  is  *  *  *  manifest  that  the  state  is  not 
debarred  from  imposing  a  tax  upon  the  granted  privilege  of  being 
a  corporation,  because  the  corporation  is  engaged  in  interstate  as 
well  as  intrastate  commerce. ' '  ^ 


790,  followed  in  Attorney  General  v. 
Western  U.  Tel.  Co.,  141  U.  S.  40,  35 
L.  Ed.  628.  iSee  also  St.  Louis  South- 
western R.  Co.  V.  Arkansas,  235  IT.  S. 
.^50,  59  L.  Ed.  265  (afE'g  106  Ark.  321, 
152  S.  W._  110),  sustaining  Arkansas 
franchise  tax  on  foreign  corporations. 

46  See  §4588,  infra. 

47  The  fact  that  an  interstate  bridge 
is  used  by  the  corporation  controlling 
it  for  purposes  of  interstate  commerce 
does  not  exempt  it  from  proportionate 
taxation  by  a  state  within  whose 
limits  it  is,  in  part,  permanently  lo- 
cated although  such  state  cannot  im- 
pose direct  burdens  upon  the  conduct 
of  the  interstate  commerce  carried 
on  over  the  bridge.  Henderson  Bridge 
Co.  V.  Henderson,  173  U.  S.  592,  43  L. 
Ed.  823.    See  also  §  4587,  infra. 

48Crutcher  v.  Kentucky,  141  TJ.  S. 
47,  35  L.  Ed.  649;  Lyng  v.  Michigan, 
135  TJ.  S.  161,  34  L.  Ed.  150;  Leloup 
V.  Port  of  Mobile,  127  U.  S.  640,  32 
L.  Ed.  311. 

"It  must  be  taken  to  be  firmly  es- 
tablished that  one  otherwise  enjoying 
full  capacity  for  the  purpose  cannot 
be  compelled  to  take  out  a  local 
license  for  the  mere  privilege  of  carry- 
ing on  interstate  or  foreign  com- 
merce." Sault  Ste.  Marie  v.  Inter- 
national  Transit  Co.,  234  U.  6.  333, 


58  L.  Ed.  1337,  52  L.  E.  A.  (N.  S.) 
574. 

19  Kansas  City,  Ft.  S.  &  M.  E.  Cd. 
v.  Botkin,  240  IT.  S.  227,  60  L.  Ed, 
617. 

"The  right  of  a  state  to  tax  the 
franchise  or  privilege  of  being  a  cor- 
poration, as  personal  property,  has 
been  repeatedly  recognized  by  this 
[Federal  Supreme]  court,  and  this 
■whether  the  corporation  be  domestic 
or  a  foreign  corporation  doing  busi- 
ness by  its  permission  within  the  state. 
But  a  state  cannot  exclude  from  its 
limits  a  corporation  engaged  in  inter- 
state or  foreign  commerce  or  a  cor- 
poration in  the  employment  of  the 
general  government,  either  directly  in 
terms  or  indirectly  by  the  imposition 
of  inadmissible  conditions."  Postal 
Tel.  Cable  Co.  v.  Adams,  155  U.  S. 
688,  39  L.  Ed.  311. 

The  New  York  tax  on  the  primary 
franchise  of  navigation  companies, 
which  tax  is  to  equal  a  certain  frac- 
tional part  of  the  gross  earnings  of 
such  companies  from  intrastate  busi- 
ness, is  not  invalid.  New  York  v. 
Sohmer,  235  U.  S.  549,  59  L.  Ed.  355. 
afE'g  206  N.  Y.  651,  99  N.  E.  1115, 
and  distinguishing  Harmon  v.  Chicago, 
147  U.  S.  396,  37  L.  Ed.  216. 
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A  franchise  tax  on  strictly  private  corporations,  based  upon  the 
amount  of  capital  employed  in  the  state,  is  not  affected  by  the  char- 
acter of  the  property  in  which  the  capital  is  invested,  and,  therefore, 
is  not  rendered  illegal  by  the  fact  that  such  capital  is  employed  in 
interstate  or  foreign  commerce.^" 

In  sustaining  the  Kansas  tax  on  domestic  corporations,  graduated 
according  to  the  amount  of  th©  corporation's  paid-up  capital  stock, 
the  Federal  Supreme  Court,  speaking  through  Mr.  Justice  Hughes, 
said:  "We  take  it  to  be  simply  a  tax  on  the  privilege  of  being  a  cor- 
.poration,:— on  the  primary  corporation  franchise  granted  by  the  state. 
The  authority  of  the  state  to  tax  this  privilege,  or  franchise,  has 
always  been  recognized,  and  it  is  well  settled  that  a  tax  of  this  sort 
is  not  necessarily  rendered  invalid  because  it  is  measured  by  capital 
stock  which  in  part  may  represent  property  not  subject  to  the  state's 
taxing  power.  "*^ 

Only  recently  it  has  been  held  that  a  consolidated  railroad  com- 
pany, composed  of  a  domestic  company  operating  a  domestic  line  of 
road  and  of  foreign  companies  opera,ting  roads  in  foreign  states, 
may  be  required  to  pay  an  annual  franchise  tax  computed  on  the 
basis  of  its  entire  capital  stock  when  the  domestic  statute  under 
which  the  consolidation  was  locally  effected  provides  that  the  con- 
solidated company  shall  "be  in  all  respects  subject  to  the  laws  of 
the  state  *  *  *  as  a  domestic  corporation."^*  Again,  the  in- 
tangible property  in  Kentuckj'  of  a  bridge  company,  chartered  by 

80  New  Tark  State  v.  Eoberts,  171  may    be    engaged    in    interstate    or 

TJ.  S.  658,  43  L.  Ed.  323.  foreign    commerce.      Honduras    Com- 

"The  state  may  not  regulate  inter-  mereial  Co.  v.  State  Board  of  As- 
state  commerce)  or  impose  burdens  sessors,  54  N.  J.  L.  278,  23  Atl.  668. 
upon  it;  but  it  is  authorized  to  levy  a  61  Kansas  City,  Ft.  S.  &  ]\J.  E.  Co. 
tax  within  its  authority,  measured  by  v.  Botkin,  240  U.  S.  227,  60  L.  Ed. 
capital  in  part  used  in  the  conduct  of  617. 

such    commerce,    where    the    eireum-  "The   franchise    of   a   corpora.tlon, 

stances   are    such    as    to    indicate    no  although   that  franchise  is   the  busi- 

purpose  or  necessary  effect  in  the  tax  ness  of  interstate  commerce,  is,  as  a 

imposed  to  burden  commerce  of  that  part  of  its  property,  subject  to  state 

character."     Kansas    City,   M.   &   B.  taxation,  providing,  at  least,  the  fran- 

E.  Co.  v.  Stiles,  242  U.  S.  Ill,  61  L.  chise  is  not  derived  from  the  United 

Ed.  176.  States."     Atlantic   &  P.  Tel.  Co.  v. 

A  franchise  tax  may  be  imposed  by  Philadelphia,  190  U.  S.  160,  47  L.  Ed. 

the  incorporating  state  as   the  price  9S5. 

of  the  privilege  of  beilig  a  corpora-  62  Kansas  City,  M.  &  B.  E.  Co.  v. 

tion  -without  regard  to  how  the  cor-  Stiies,  242  TJ.  S.  Ill,  61  L.  Ed.  176, 

porate  property  may  be  invested   or  aff'g  192  Ala.  687,  68  So.  1018,  and 

employed  or  to  where  it  may  be  situ-  distinguishing  Western  TJ.  Tel.  Co.  v. 

ated,  and  even  though  the  corporation  Kansas,  216  U.  S.  1,  54  L.  Ed.  355, 
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such  state,  which  has  built  its  bridge  across  the  Ohio  from  a  point 
in  Kentucky  to  a  point  in  Indiana,  according  to  the  federal  statutes 
relating  to  the  construction  of  bridges  across  such  river  and  declar- 
ing such  bridges  post  routes,  but  which  does  not  carry  on  an  inter- 
state business  but  merely  receives  tolls  for  the  use  of  the  bridge  by 
persons  who  do  carry  on  such  business,  may  be  taxed  by  Kentucky.^' 
So  as  to  license  fees  and  privilege  taxes  on  foreign  corporations.^* 
While  a  state  cannot  prevent  a  foreign  corporation — at  least,  one 
■whose  business  is  strictly   commerce,   interstate   or   foreign — from 


63  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  41  L.  Ed.  953. 

61  "Doubtless,  no  state  could  add  to 
the  taxation  of  property  'according 
to  the  rule  of  ordinary  property  taxa- 
tion, the  burden  of  a  license  or  other 
tax  on  the  privilege  of  using,  con- 
structing or  operating  an  instrumen- 
tality of  interstate  or  international 
commerce  or  for  the  carrying  on  of 
such  eotrnmerce,  but  the  value  of  prop- 
erty results  from  the  use  to  which  it 
is  put  and  varies  with  the  profitable- 
ness of  that  use,  and  by  whatever 
name  the  exaction  may  be  called,  if 
it  amounts  to  no  more  than  the  ordi- 
nary tax  upon  property  or  a  just 
equivalent  therefor,  ascertained  by 
reference  thereto,  it  is  not  open  to 
attack  as  inconsistent  with  the  Con- 
stitution." Postal  Tel.  Cable  Co.  v. 
Adams,  155  U.  S.  688,  39  L.  Ed.  311. 
Construing  this  statement,  the  Fed- 
eral Supreme  Court  has  said  that  it 
"does  not  mean  *  *  *  that  be- 
cause of  the  14th  Amendment  a  state 
may  not,  in  addition  to  the  imposi- 
tion of  an  ordinary  property  tax  upon 
an  instruiuentality  of  interstate  or 
international  commerce,  impose  a 
franchise  tax  ascertained  by  refer- 
ence to  the  property  of  the  property 
of  the  corporation  within  the  state, 
including  that  employed  in  interstate 
commerce.  The  court  was  dealing 
only  with  the  commerce  clause,  and 
the  language  quoted  means  that,  by 
whatever  name  the  tax  or  taxes  may 


be  called  that  are  fixed  by  reference 
to  the  value  of  the  property,  if  they 
are  not  imposed  because  of  its  use  in 
interstate  or  foreign  commerce,  and 
if  they  amount  to  no  more  than  would 
be  legitimate  as  an  ordinary  tax  upon 
the  property,  valued  with  reference 
to  the  use  in  which  it  is  employed, 
they  are  nQt  open  to  attack;  and  that 
it  is  permissible  to  value  the  property 
at  what  it  is  worth  in  view  of  its 
use  in  interstate  commerce,  so  long 
as  no  added  burden  is  imposed  as  a 
condition  of  such  use.  This  is  evident 
froju  a  reading  of  the  context  and 
from  the  reference  made  to  the 
opinion  in  [Cleveland,  C,  C.  &  St.  L. 
By.  Co.  V.  Backus],  154  U.  S.  [439] 
at  p.  445."  St.  Louis  Southwestern 
E.  Co.  V.  Arkansas,  235  U.  S.  350,  59 
L.  Ed.  265. 

The  validity  of  a  privilege  tax  "is 
not  determined  by  the  mode  adopted 
in  fixing  its  amount  for  any  specific 
period  or  the  times  of  its  payment. 
The  whole  field  of  inquiry  into  the  - 
extent  of  revenue  from  sources  at  the 
command  of  the  corporation,  is  open 
to  the  consideration  of  the  state  in  de- 
termining what  may  be  justly  exacted 
for  the  privilege.  The  rule  of  ap- 
portioning the  charge  to  the  receipts 
of  the  business  would  seem  to  be  emi- 
nently reasonable  and  likely  to  pro- 
duce the  most  <  satisfactory  results, 
both  to  the  state  and  the  corporation 
taxed."  Maine  v.  Grand  Trunk  B. 
Co.,  142  U.  S.  217,  35  L.  Ed.  994. 
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carrying  on  such  commerce  within  its  borders,*^  the  result-  of  the 
cases  undoubtedly  is  that  the  state  may  lay  a  license  or  privilege  tax 
on  local  business  of.  the  corporation  which  is  separate  and  distinct 
from  its  interstate  business.^^ 


65  It  was  early  settled  that  a  cor- 
poration created  by  one  state  cannot 
do  business  in  another  without  such 
other's  consent,  express  or  implied 
(Paul  V.  Virginia,  8  Wall.  [U.  S.] 
168,  19  L.  Ed.  357),  unless  such  cor- 
poration is  employed  in  the  business 
of  the  general  government  (Stockton 
V.  Baltimore  &  N.  T.  E.  Co.,  32  Fed. 
9,  14.  See  also  Pembina  Consol.  Silver 
Mining  &  Milling  Co.  v.  Pennsylvania, 
125  XJ.  S.  181,  31  L.  Ed.  650),  or  unless 
it  is  engaged  in  what  is  strictly  inter- 
state or  foreign  commerce.  Pembina 
Consol.  Silver  Mining  &  Milling  Co. 
V.  Pennsylvania,  125  U.  S.  181,  31  L. 
Ed.  650,  so  construing  Pensacola  Tel. 
Co.  V.  Western  U.  Tel.  Co.,  96  U,  S. 
1,  24  L.  Ed.  708,  in  which  the  right 
of  a  foreign  telegraph  company,  which 
had  accepted  the  provisions  of  the 
Federal  Act  at  1866  and  had  obtained 
from  a  domestic  railroad  company 
the  right  to  construct  its  line  upon 
the  railroad  company's  right  of  way, 
to  -do  business  in  the  state,  was  sus- 
tained against  the  exclusive  right 
which  had  been  granted  to  a.  domestic 
telegraph  company  by  the  state  legis- 
lature. 

"The  only  limitation  upon  this 
power  of  the  state  to  exclude  a  foreign 
corporation  from  doing'  business  with- 
in its  limits,  or  hiring  ofl&ces  for  that 
purpose,  or  to  exact  conditions  for 
allowing  the  corporation  to  do  busi- 
ness or  hire  ofSces  there,  arises  where 
the  corporation  is  in  the  employ  of 
the  Federal  Government,  or  where  its 
business  is  strictly  commerce,  inter- 
state or  foreign.  The  control  of  such 
commerce,  being  in  the  Federal  Gov- 
ernment, is  not  to  be  restricted  by 
state    authority."      Pembina    Consol. 


Silver  Mining  &  Milling  Co.  v.  Penn- 
sylvania, 125  U.  S.  181,  31  L.  Ed.' 
650. 

See  also  the  chapter. on  Foreign  Cor- 
porations, infra. 

"It  is  well  settled  by  numerous  de- 
cisions of  this  court  that  a  state 
cannot,  under  the  guise  of  a  license 
tax,  exclude  from  its  jurisdiction  a 
foreign  corporation  engaged  in  inter- 
state commerce,  or  impose  any  bur- 
dens upon  such  commerce  within  its 
limits."  Norfolk  &  W.  E.  Co.  v. 
Pennsylvania,  136  V.  S.  114,  34  L.  Rd. 
394. 

A  foreign  corporation,  engaged  it 
interstate  commerce,  is  not  required 
to  obtain  the  state's  permission  be- 
fore it  transacts  interstate  business 
within  the  state 's  boundaries,  but  may 
go  into  the  state  for  the  purposes  of 
such  business,  without  liability  to 
state  taxation  with  respect  to  its  busi- 
ness of  an  interstate  character,  not? 
withstanding  it  may  be  subject  to 
reasonable  local  regulations  for  the 
safety,  comfort  and  convenience  of 
the  public  which  regulations  do  not, 
in  any  real,  substantial  sense,  burden 
or  regulate  its  interstate  business  nor 
subject  to  taxation  its  property  in- 
terests outside  of  the  state.  Pullman 
Co.  V.  Kansas,  216  TJ.  S.  56,  54  L.  Ed. 
378. 

B6  "It  has  never  been  held  **  *  • 
that  when  the  business  of  the  [ex- 
press] company  which  is  wholly  within 
the  state  is  but  a  mere  incident  to  its 
interstate  business,  such  fact  would 
furnish  any  obstacle  to  the  valid  taxa- 
tion by  the  state  of  the  business  of 
•  the  company  which  is  entirely  local. 
So  long  as  the  regulation  as  to  the 
license  or  taxation  does  not  refer  to 
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The  fact  "that  a  foreign  corporation  is  partly,  or  even  chiefly, 
engaged  in  interstate  commerce,"  says  the  Federal  Supreme  Court 
in  a  case  recently  decided  by  it,  "does  not  prevent  a  state  in  which 
it  has  property  and  is  doing  a  local  business  from  taxing  that  prop- 
erty and  imposing  a  license  fee  or  excise  in  respect  of  that  business, 
but  the  state  cannot  require  the  corporation  as  a  condition  of  the 
right  to  do  a  local  business  therein  to  submit  to  a  tax  on  its  interstate 
business  or  on  its  property  outside  the  state. ' '  ^''     So,  a  state  has 


and  is  -not  imposed  upon  the  business 
of  the  company  which  is  interstate, 
there  is  no  interference  with  that  com- 
merce by  the  state  statute."  Osborne 
V.  Florida,  164  U.  S.  650,  41  L.  Ed.  586. 

Interpreting  the  provision  of  the 
state  constitution,  which  declares 
sleeping-car  companies  to  be  common 
carriers  and  subject  to  liability  as 
such,  as  not  requiring  such  a  com- 
pany, the  cars  belonging  to  which  are 
used  in  interstate  transportation,  to 
carry  intrastate  passengers,  but  as 
leaving  the  company  free  to  reject 
local  business,  a  privilege  tax  imposed 
upon  it  as  a  company  doing  an  intra- 
state business  will  not  be  invalid. 
Pullman  Co.  v.  Adams,  189  U.  S.  420, 
47  L.  Ed.  877. 

The  fact  that  an  attempted  test 
shows  that  a  telegraph  company  con- 
ducted its  intrastate  business  for  a 
period  of  eleven  months  at  a  net  loss 
of  eighty-six  cents  held  not  to  invali- 
date a  municipal  license-tax  on  such 
intrastate  business  as  a  burden  on 
interstate  commerce.  Williams  v. 
TaUadega,  226  V.  S.  404,  57  L.  Ed.  275. 

A  statute  providing  for  the  for- 
feiture by  ^  foreign  railroad  com- 
pany, on  its  failure  to  pay  the 
franchise  tax  imposed,  of  its  right  to 
do  business  in  the  state  would  be  void, 
at  least  as  to  so  much  of  such  com- 
pany's business  as  is  interstate  in 
character.  St.  Louis  Southwestern  E. 
Co.  V.  Arkansas,  235  U.  S.  350,  59 
L.  Ed.  265. 


The  imposition,  by  a  state  of  a  li- 
cense or  franchise  tax  upon  a  domes- 


tic manufacturing  corporation  which 
manufactures  its  product  in  a  foreign 
state  is  not  a  regulation  of  commerce 
among  the  states.  Standard  Under- 
ground Cable  Co.  v.  Attorney  General, 
46  N.  J.  Eq.  270,  19  Am.  St.  Eep.  394, 
19  Atl.  733. 

The  Federal  Supreme  Court  will 
adopt  the  holding  of  the  state  supreme 
court  that  the  state  license  statute 
does  not  apply  to  nor  in  any  manner 
afEect  the  interstate  business  of  an 
express  company.  Osborne  v.  Elorida, 
164  U.  S.  650,  41  L.  Ed.  586,  aff'g 
33  Pla.  162,  25  L.  E.  A.  120,  39  Am. 
et.sEep.  99,  14  So.  588. 

The  holding  of  the  state  supreme 
court  that  the  license  tax  imposed 
upon  every  meat-packing  house  doing 
business  in  the  state  is,  as  to  a  foreign 
meat-packing  company  doing  business 
in  the  state,  exacted  only  by  virtue 
of  its  intrastate  business  is  not  open 
to  review  by  the  Federal  Supreme 
Court  on  writ  of  error  sued  out  by  the 
company.  Armour  Packing  Co.  v. 
Lacy,  200  U,  S.  226,  50  L.  Ed.  451, 
aff'g  134  N.  C.  567,  47  S.  E.  53. 

Hardship  resulting  to  a  foreign 
corporation  from  estimating  the 
amount  of  its  license  tax  in  the  man- 
ner required  by  a  valid  statute  is  a 
matter  resting  entirely  with  the  state 
and  is  not  a  matter  of  federal  law 
remediable  by  the  Federal  Supreme 
Court.  Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  8.  305,  36  L.  Ed.  164. 
.  57  International  Paper  Co.  v.  Massa- 
chusetts,. 246  U.  S.  135,  62  L.  Ed.  624, 
Ann.  Cag.  1918  C  617,  recapitulating 
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power  to  impose  an  excise  (privilege)  tax  on  a  foreign  railroad  com- 
pany, engaged  in  interstate  commerce,  which  it  permits  to  do  busi- 
ness  within  its  borders.** 

An  annual  excise  tax  on  foreign  corporations,  limited  to  a  certain 
amount  but,  within  that  amount,  computed  on  the  basis  of  the  cor- 
poration's authorized  capital  stock  does  not 'conflict  with  the  com- 
merce clause  in  the  case,  at  least,  of  a  corporation  which,  although 
engaged  to  some  extent  in  carrying  on  interstate  commerce,  was  not 
chartered  to  do  a  business  of  itself  commerce;  which  does  a  real 
and  substantial  local  and  domestic  business  separate  from  its  inter- 
state business,  and  which  has  property  and  assets  of  a  value  several 
times  that  of  its  authorized  capital  stock. ,  In  such  circumstances, 
such  tax  will  be  regarded,  not  as  a  tax  on  the  capital  stock  and 
hence  not  as  a  tax  on  the  corporation's  property,  including  that  used 
in  interstate  commerce,  but  rather  as  a  tax  the  only  interest  of  which 
in  the  capital  stock,  and  therefore  in  the  property,  of  the  corporation 
is  based  on  the  necessity  of  a  rule  of  measurement.** 

But  here  as  in  other  cases  of  state  taxes,  claimed  to  be  invalid 
under  the  commerce  clause,^"  the  court  will  look  to  the  effect  of  the 
tax  and  not  merely  to  its  form,  >  and  the  fact  that  it  is  in  form  an 


the  holdings  in  Ludwig  v.  Western  tJ. 
Tel.  Co.,  216  U.  S.  146,  54  L.  Ed.  423; 
Pullman  Co.  v.  Kansas,  216  U.  S.  56, 
54  L.  Ed.  378,  and  Western  IT.  Tel.  Co. 
V.  Kansas,  216  U.  S.  1,  54  L.  Ed.  355. 

A  tax  on  the  "corporate  franchise 
or  business"  of  a  foreign  silver  min- 
dng  company  which  carries  on  its 
financial  business,  cares  for  its  corre- 
spondence, and  manufactures  the  bars 
of  silver  from  its  mines  into  standard 
bars,  within  the  state,  is  not  invalid 
under  the  commerce  clause  of  the  Fed- 
eral Constitution.  Horn  Silver  Min. 
Co.  V.  New  York,  143  U.  S.  305,  36 
L.  Ed.  164. 

88  Maine  v.  Grand  Trunk  E.  Co., 
142  U.  S.  217,  35  L.  Ed.  994. 

69  Baltic  Min.  Co.  v.  Massachusetts, 
231  IT.  S.  68,  58  L.  Ed.  127  (aff'g 
207  Mass.  381,  93  N.  E.  831  and  212 
Mass.  35,  Ann.  Cas.  ,1913  C  805,"  98 
N.  E.  1056),  distinguished  in  Inter- 
national Paper  Co.  v.  Massachusetts, 
246  IT.  S.  135,  62  L.  Ed.  624,  Ann.  Oas. 


1918  C  617  (rev'g  228  Mass.  101,  117 
N.  E.  246),  and  followed  in  Cheney 
Bros.  Co.  V.  Massachusetts,  246  IT.  6. 
147,  62  L,  Ed.  632  (rev  'g  in  part  and 
aff'g  in  part  218  Mass.  558,  106  N.  E. 
310).  See  also  General  Ey.  Signal 
Co.  v.  Virginia,  246  IT.  S.  500,  62  L. 
Ed.  854  (aff'g  118  Va.  301,  87  S.  B. 
598). 

A  statute  imposing  on  each  corpora- 
tion doing  business  in  the  state  a  tax 
proportioned  to  the  total  amount  of 
its  capital  stock,  without  regard  to 
what  part  thereof  is  employed  within 
the  state  or  to  the  amount  or  kind  of 
business  done  therein,  imposes  purely 
a  franchise  tax,  and  even  as  applied 
to  a  corporation  engaged  in  bringing 
the  products  of  other  states  into  the 
state  for  sale  cannot  be  considered  as 
imposing  a  tax  on  interstate  com- 
merce. Horn  Silver  Min.  Co.  v.  New 
York,  143  U.  S.  305,  36  L.  Ed.  164. 

80  See  §4585,  sup^a. 
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occupational  one  will  not  save  it  from  condemnation  if  it  is  in  effect 
one  upon  the  commerce,  the  regulation  of  which  is  by  the  Constitution 
committed  to  Confess. 

"The  proposition  that  the  states  can,  hy  way  of  a  tax  upon  busi- 
ness transacted  within  their  limits,  or  upon  the  franchises  of  cor- 
porations which  they  have  chartered,  regulate  such  business  or  the 
affairs  of  such  corporations,  has  often  been  set  up  as  a  defense  to  the 
allegation  that  the  taxation  was  such  an  interference  with  commerce 
as  violated  the  constitutional  provision  *  *  *.  But  where  the 
business  so  taxed  is  commerce  itself,  and  is  commerce  among  the 
states  or  with  foreign  nations,  the  constitutional  provision  cannot 
thereby  be  evaded ;  nor  can  the  states,  by  granting  franchises  to  cor- 
porations engaged  in  the  business  of  the  transportation  of  persons 
or  merchandise  among  them,  which  is  itself  interstate  commerce, 
acquire  the  right  to  regulate  that  commerce,  either  by  taxation  or  in 
any  other  way. ' '  ^^  Thus '  it  is  that  the  imposition  by  a  state  of  a 
privilege  tax  on  the  running  and  using  on  railroads  in  the  state  of 
sleeping  cars  not  owned  by  such  railroads'  has  been  held,  as  applied 
to  sleeping  cars  owned  by  a  foreign  corporation  and  employed  in 
interstate  transportation,  to  be  a  regulation  of  commerce  among  the 
states  and  therefore  contrary  to  the  Federal  Constitution  and  void.®^ 
But  a  reasonable  charge,  against  a  foreign  telegraph  company  doing 
business  in  the  state,  in  the  form  of  a  franchise  tax,  will  not  be  in- 
valid where  its  amount  is  to  be  determined  according  to  the  amount 
and  value  of  the  company's  property,  measured  by  miles,  within  the 
state,  and  it  is  thus  a  mere  property  tax,  and  where,  under  the 
statute,  it  is  to  be  in  lieu  of  all  other  taxes.^' 

A  statute  requiring  foreign  corporations  to  pay  a  license  tax  for 
the  privilege  of  maintaining  offices  in  the  state  is  not  invalid,  under 
the  commerce  clause  of  the  Federal  Constitution,  as  applied  to  a 
foreign  mining  and  milling  company  which  has  its  principal  office 
in  the  state  of  its  creation.®* 

On  the  other  hand,  a  foreign  railroad  company,  the  road  of  which 

61  Fargo  V.  Stevens,  121  U.  S.  230,  power,"  suggested  the  court,  "literal 

30  L.  Ed.  888.  adherence  to  particular  nomenclature 

62Pickard  v.  Pullman  Southern  Car  shoruld  not  be  allowed  to  control  eon- 
Co.,  117  TJ.  S.  34,  29  L.  Ed.  785,  fol-  struetion  in  arriving  at  the  true  in- 
lowed  ill  Allen  v.  Pullman's  Palace  tention  and  effect  of  state  legisla- 
Car  Co.,  191  U.  S.  171,  48  L.  Ed.  134.  tion." 

63  Postal  Tel.  Cable  Co.  v.  Adams,  64  Pembina    Consol.    Silver    Mining 

155  F.  S.  6»8,  39  L.  Ed.  311.     "In  &  Milling  Co.  v.  Com.,  125  U.  S.  181, 

marking  the  distinction  between  the  31  L.  Ed.  650. 
power  ■  over  commerce  and  municipal 
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lies  wholly  in  foreign  states  but  which  as  a  result  of  traffic  agree- 
ments is  a  link  in  a  through  line  of  road  over  which  passengers  and 
freight  are  carried  into  and  out  of  the  state,  cannot  be  compelled  to 
pay  a  tax,  assessed  under  such  statute,  for  the  privilege  of  main- 
taining an  office  in  the  state  necessary  to  the  carrying  on  of  the 
interstate  commerce  in  which,  as  a  link  in  the  through  line  of  road, 
it  is  engaged.^^ 

A  Canadian  corporation,  licensed  by  the  Dominion  government  to 
operate  a  ferry  across  the  St.  Mary's  river,  cannot  be  required  by 
the  Michigan  city  of  Sault  Ste.  Marie,  regardless  of  the  latter 's 
charter  power,  to  obtain  a  license  and  pay  a  license  fee  for  the 
privilege  of  transacting  its  international  business  at  its  private 
wharf  in  such  city.*® 

A  municipality,  however,  may  impose  a  privilege  tax  on  the  intra- 
state business  of  an  express  company,  other  than  that  done  for  the 
federal  government,  even  though  the  company's  route,  in  transacting 
such  business,  lies  through  a  foreign  state.®''  But  a  municipality 
cannot  require  that  an  express  company  obtain  a  license  as  a  con- 
dition precedent  to  its  right  to  conduct  an  interstate  business.*' 
Nor  does  the  fact  that  city  license-ordinances  are  adopted  in  the 
exercise  of  the  city's  police  power  "justify  the  imposition  of  a  direct 
burden  upon  interstate  commerce.  Undoubtedly,  the  exertion  of  the 
power  essential  to  assure  needed  protection  to  the  community  may 
extend  incidentally  to  the  operations  of  a  carrier  in  its  interstate  busi- 
ness, provided  it  does  not  subject  that  business  to  unreasonable 
demands   and  is  not  opposed  to  federal   legislation.     *    *    *    It 

65  Norfolk  &  W.  E.  Co.  v.  Pennsyl-  a  city  license  tax  on  its  intrastate 
vania,  136  U.  S.  114,  34  L.  Ed.  394.  business,  when  the  ordinance  imposing 

66  Sault  Ste.  Marie  v.  International  such  tax  makes  no  exclusion  of  the 
Transit  Co.,  234  U.  S.  333,  58  L.  Ed.  business  done  by  the  company  for  the 
1337,  52  L.  B.  A.  (N.  S.)  574,  afC'g  federal  government.  Williams  v.  Tal- 
194    Fed.    522.      See    also    St.    Clair  ladega,  226  V.  8.  404,  57  L.  Ed.  275, 


County    V.    Interstate    Sand    &    Car  rev  'g  164  Ala.  633,  51  So.  330. 

Transfer  Co.,  192  V.  S.  454,  48  L.  Ed.  68  Barrett  v.  New  York,  232  U.  S. 

518.  14,  58  L.  Ed.  483. 

67  Ewing  V.  Leavenworth,  226  TJ.  S.  A   telephone   company   will  not  be 

464,   57   L.    Ed.    303    (aff'g   80    Kan.  enjoined   from  transmitting  messages 

58,  101  Pae.  664),  applying  the  prin-  from  one  state  to  another  because  of 

ciples  enunciated  in  Lehigh  Valley  E.  its  refusal  to  pay  taxes  on  business  so 

Co.  V.  Pennsylvania,  145  IT.  S.  192,  36  transacted  across  state  lines,  as  such 

L.  Ed.  672.  business    constitutes    interstate    com- 

A  foreign  telegraph  company  which  merce.     In  re  Pennsylvania  Tel.  Co., 

has  accepted  the  provisions  of  the  Act  4«  N.  J.  Eq.  91,  27  Am.  St,  Rep.  462, 

of  1866  caujiot  te  compelled  to  pay  20  Atl.  846, 
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must,  however,  be'  confined  to  matters  which  are  appropriately  of 
local  concern.  It  must  proceed  upon-  the  recognition  of  the  right 
secured  by  the  Federal  Constitution.  Local  police  regulations  cannot 
go  so  far  as  to  deny  the  right  to  engage  in  interstate  commerce,  or 
to  treat  it  as  a  local  privilege,  and  prohibit  its  exercise  in  the  absence 
of  a  local  license. ' '  ®'  But  if  a  corporation,  although  engaged  in  the 
business  of  interstate  commerce,  so  carries  on  its  business  as  to  war- 
rant, at  the  hands  of  a  municipality,  a  police  supervision  of  the  prop- 
erty and  instrumentalities  used  in  such  business,  the  municipality 
may,  in  addition  to  ordinary  property  taxation,  subject  the  cor- 
poration to  a  charge  for  the  expense  of  the  supervision,  provided  the 
charge  be  not  arbitrary  or  unreasonable.''* 

So,  in  the  case  of  a  telegraph  company,  a  municipal  license  fee 
which  is  "not  a  tax  on  the  property  of  the  company,  or  on  its  trans- 
mission of  messages,  or  on  its  receipts  from,  such  transmission,  or  on 
its  occupation  or  business,  but  *  *  *  a  charge  in  the  en- 
forcement of  local  government  supervision,"  is  not  of  itself  in- 
valid under  the  commerce  elause.''^^  Nor  does  it  necessarily  render 
,  the  charge  invalid'  that  it  proves  to  be  slightly  greater  than  the  actual 
expense  of  the  supervision.  "It  is  often  said  that  a  license  tax  is, 
in  its  nature,  arbitrary;  that  it  is  not  necessarily  graduated  by  the 
value  of  the  property  invested  in  the  business  licensed,  or  its  profit- 
ableness. But  such  observations  are  pertinent  only  in  case  the  license 
is  resorted  to  for  the  purposes  of  revenue.  When  it  is  authorized 
only  in  support  of  police  supervision,  the  expense  of  such  supervision 
determines  the  amount  of  the  charge ;  aiid,  if  it  were  possible  to  prove 
in  advance  the  exact  case,  that  would  be  the  limit  of  the  tax.  In  the 
nature  of  things,  that, 'however,  is  ordinarily  impossible;  and  so  the 
municipality  is  at  liberty  to  make  the  charge  large  enough  to  cover 
any  reasonable  anticipated  expenses.  It  is  authorized  to  fix  such 
charge  in  advance,  and  need  not  wait  until  the  end  of  the  period  for 
which  the  license  is  granted.  It  may  not  act  arbitrarily  or  unreason- 
ably, but  the  risk  may  rightfully  be  cast  upon  the  licensee,  and  the 
charge  cannot  be  avoided  because  it  subsequently  appears  that  it 
was  somewhat  in  excess  of  the  actual  expense  of  the  supervision,  nor 
can  the  licensee  then  recover  the  difference  between  the  amount  of 

69  Barrett  v.  New  York,  232  U.  S.  71  Western  U.  Tel.  Co.  v.  New  Hope 

14,  58  li.  Ed.  483.  Borough,    187   U.   S.   419,   47   L.   Ed, 

'0  Atlantic  &  P.  Tel.  Co.  v.  Phila-  240.     To  the  same  effect  Atlantic  & 

delphia,  190  U.  S.  160,  47  L.  Ed.  995.  P.  Tel.  Co.  v.  Philadelphia,  190  U,  8. 

See  also  Postal  Tel.  Cable  Co.  v.  New  160,  47  L.  Ed.  995. 
Hope,  192  U.  S.  55,  48  L.  Ed.  338.  i 
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the  license  and  suci^  cost. ' '  '^    But  as  lioenses  prescribed  in  the  exer- 


72  Atlantic  &  P.  Tel.  Co.  v.  Phila- 
delphia, 190  U.  8.  160,  47  L.  Ed.  995. 
See  also  Western  U.  Tel.  Co.  v.  New 
Hope  Borough,  187  U.  S.  419,  47  L. 
Ed.  240,  quoting  Taylor  Borough :  v. 
Postal  Tel.  Cable  Co.,  202  Pa. '  583, 
52  Atl.  128  (rev'd  192  U.  S.  64,  48 
L.  Ed.  342;  see  infra,  this  note),  and 
Chester  City  v.  Western  U.  Tel.  Co., 
154  Pa.  464,  25  Atl.  1134. 

In  Postal  Tel.  Cable  Co.  v.  Taylor, 
192  XJ.  S.  64,  48  L.  Ed.  342  (rev'g 
202  Pa.  583,  52  Atl.  128),  the  court, 
observing  that  "courts  are  not  to  be 
deceived  by  the  mere  phraseology  in 
which  the  [license]  ordinance  is 
couched,  when  the  action  of  the 
borough,  in  the  light  of  the  facts  set 
forth  in  the  affidavit,  shows  conclu- 
sively that  it  was  not  passed  to  repay 
the  expenses  or  provide  for  the  lia- 
bilities incurred  in  the  way  of  inspec- 
tion or  for  proper  supervision,"  held 
the  ordinance  involved  to  be  void  as 
prescribing  an  unreasonable  fee.  Said 
the  court:  "The  borough  is,  where 
the  poles  are  planted  and  the  wires 
stretched,  sparsely  settled,  and  the 
danger  to  be  apprehended  from  neg- 
lect in  regard  to  the  poles  and  wires 
is  reduced  to  a  minimum.  The  borough 
has  in  fact  done  nothing  in  the  way 
of  inspection  or  supervision  during  the 
time  covered  by  the  license  in  ques- 
tion. It  has  not  expended  one  dollar 
for  any  such  purpose.  It  has  in- 
curred no  liability  to  pay  any  ex- 
penses arising  from  inspection  or 
supervision  on  its  behalf.  The  fee  it- 
self is  twenty  times  the  amount  of 
expense  that  might  have  been  reason- 
ably and  fairly  incurred  to  make  the 
most  careful,  thorough,  and  efficient 
inspection  and  supervision  that  might 
have  been  made  of  such  poles  and 
wires,  and  for  all  reasonable  measures 
and  precautions  that  possibly  could 
be  required  to  be  taken  by  the  bor- 


ough for  the  safety  of  its  citizens  and 
the  pubUc.  This  is  not  a  mere  ex- 
pression of  opinion.  It  is  the  aver- 
ment of  a  fact.  The  company  knows 
the  amount  it  costs  for  the  inspection, 
which  it  avers  is  made  by  its  own 
servants,  and  which  it  avers  is  a  most 
careful  and  efficient  inspection,  one 
intended  to  place  and  maintain  the 
poles  and  wires  in' a  perfectly  safe  and 
satisfactory  condition.  Knowing  that 
cost,  and  comparing  it  with  the 
amount  demanded  under  the  ordi- 
nance, it  is  enabled  to  state  as  a  fact, 
and  not  as  a  mere  opinion,  that  the 
amount  of  the  license  fee  exacted 
under  the  ordinance  is,  as  stated, 
twenty  times  more  than  it  ought  to  be 
to  secure  a  reasonable,  efficient,  and 
most  careful  inspection,  as  set  forth 
in  the  affidavit  mentioned.  *  »  » 
The  liability  to  pay  for  injuries  that 
might  arise  from  the  bad  condition  of 
the  poles  and  wires,  arising  from  the 
neglect  of  the  company  to  inspect  and 
supervise,  th^  same,  is  not  a  liability 
which  the  municipality  is  entitled  to 
recover  from  the  company  in  advance 
of  its  happening,  but  it  is  simply  one 
of  the  reasons  'for  an  inspection  by 
the  borougih,  which  shall  be  most  care- 
fully and  continuously  performed,  in 
.order  that  injuries  may  not  arise  from 
the  neglect  of  such  supervision. 
When  we  come  to  an  examination  of 
the  grounds  upon  which  this  kind  of 
a  tax  is  justifiable,  and  when  we  find 
that,  in  this  case,  each  one  of  those 
grounds  is  absent,  how  is  it  possible 
to  uphold  the  validity  of  such  an  ordi- 
nance? To  uphold  it  in  such  a  ease  as 
this  is  to  say  that  it  may  be  passed 
for  one  purpose  and  used  for  another; 
passed  as  a  police  inspection  measure 
and  used  for  the  purpose  of  raising 
revenue;  that  the  enactment  as  a 
police  measure  may  be  used  as  a 
mere   subterfuge  for   the  purpose  of 
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eise  of  the  police  power  and  not  for  purposes  of  revenue  are  outside 
of  the  scope  of  this  chapter,  this  subject  will  not  be  pursued  further. 
Nor  does  the  scope  of  this  work  include  the  matter  of  local  licenses 
required  of  and  local  license  taxes  imposed  upon  importers,  nor  the 
cognate  matter  of  the  local  licensing  of  selling  agents  of  foreign  cor- 
porations,''' such  matters  involving,  as  tfiey  do,  more  the  question 
of  when  interstate  commerce  ends  than  any  question  inhering  in  the 
subject  of  taxation.  Suffice  it  to  say  that  it  is  in  Brown  v.  Mary- 
land,''* the  "original  package"  case,  that  the  basic  law  applicable  to 
these  matters  is  found. 


raising  revenue,  and  yet,  because  it  is 
said  to  be  an  inspeetion  measure,  the 
court  must  take  it  as  such  and  hold 
it  valid,  although  resulting  in  a  rate 
of  taxation  which,  if .  carried  out 
throughout  the  country,  would  bank- 
rupt the  company  were  it  added  to 
the  other  taxes  properly 'assessed  for 
revenue  and  paid  by  the  company.  It 
is  thus  to  be  declared  legal  upon  a 
basis  and  for  a  reason  that  do  not 
exist  in  fact." 

73  A  statute  imposing  a  retail  ven- 
dor's tax  upon  a  domestic  corporation 
selling,  within  a  restricted  territory 
within  the  state,  automobiles  built  by 
a  foreign  corporation  does  not  tax  in- 
terstate commerce  where  the  foreign 
corporation  agreed  to  build  for  and 
sail  for  cash  to  the  domestic  corpora- 
tion automobiles  at  less  than  the  list 
prices,  deliveries  to  be  made  in  the 
state  by  which  the  foreign  corpora- 
tion was  created  as  soon  as  practica- 
ble after  orders  for  delivery  were  re- 
ceived, and  the  relation  between  the 
foreign  corporation  and  the  domestic 
corporation  was  that  of  vendor  and 
vendee  and  not  that  of  principal  and 
agent.  Banker  Bros.  Co.  v.  Pennsyl- 
vania, 222  U.  S.  210,  56  L.  Ed.  J68, 
citing  American  Express  Co.  v.  Iowa, 
196  U.S.  147,  49  L.  Ed.  424;  American, 
Steel  &  Wire  Co.  v.  Speed,  192  TJ.  S. 
500,  48   L.   Ed.    538. 

A   state   cannot    compel   a   foreign 
manufacturing    company,    having    no 


factory,  stock  in  trade,  place  for  the 
sale  of  its  goods,  or  authorized 
selling  agent  in  the  state,  to  take  out 
the  license  required  of  all  those  "en- 
gaged in  the  business  of  selling" 
merely  because  such  corporation  sends 
into  the  state,  upon  the  written  order 
of  a  customer  and  under  an  ordinary 
C.  O.  D.  consignment,  one  of  its  manu- 
factured articles.  Norfolk  &  W.  E. 
Co.  v.  Sims,  191  U.  S.  441,  48  L.  Ed. 
254. 

For  a  recent  case  holding  invalid 
an  occupation  or  privilege  tax  on  a 
foreign  corporation  making  a  ship- 
ment into  the  state  for  the  purpose  of 
filling  orders,  see  Western  Oil  Befin- 
ing  Co.  v.  Lipscomb,  244  U.  S.  346, 
61  L.  Ed.  1181,  rev'g  131  Tenn.  329, 
174  S.  W.  1138. 

7412  Wheat.  (U.  S.)  419,  6  L.  Ed. 
678. 

See  in  connection  with  Brown  v. 
Maryland,  supra,  American  Steel  & 
Wire  Co.  v.  ^eed,  192  TJ.  S.  500,  48 
L.  Ed.  538;  May  v.  New  Orleans,  178 
U.  8.  496,  44  L.  Ed.  1165;  Brown  v. 
Houston,  114  TJ.  S.  622,  29  L.  Ed.  257; 
Low  v.  Austin,  13  Wall.  (U.  S.)  29, 
20  L,  Ed.  517;  Woodruff  v.  Parham, 
8  Wall.  (U.  S.)  123,  19  L.  Ed.  382; 
Thurlow  V.  Massachusetts  (License 
Oases),  5  How.  (U.  S.)  504,  513,  12 
L.  Ed.  256. 

"For  the  past  seventy-five  years, 
and  ever  since  the  original  case  of 
Brown  v.   Maryland,   12   Wheat.  419, 
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§  4588.  —  Basis  and  mode  of  valuation.  Transportation  is  an  act 
of  commerce'''*  regardless  of  the  means  employed  or  the  time  con- 
sumed in  its  accomplishment,''^  and,  when  it  is  interstate  or  foreign 
in  character,  it  is  not  subject  to  state  taxation.''"'  But  "fares  and 
freights  for  transportation  in  carrying  on  interstate  or  foreign  com- 
merce are  as  much  essential  ingredients  of  that  commerce  as  trans- 
portation itself,"''*  and,  therefore,  a  state  cannot  tax  specifically  the 
gross  receipts  of  a  railroad  company  or  other  corporation  engaged 
in  such  commerce.''* 


6  L.  Ed.  678,  we  have  uniformly  held 
that  states  have  no  power  to  tax  di- 
rectly, or  by  license  upon  the  importer, 
goods  imported  from  foreign  countries 
or  other  states,  while  in  their  original 
packages,  or  before  they  have  become 
commingled  with  the  general  property 
of  the  state,  and  lost  their  distinctive 
character  as  imports.  In  that  case ,  a 
law  of  Maryland  required  importers 
to  take  out  a  license  before  they  could 
be  permitted  to  sell  their  imported 
goods.  That  was  declared  to  be  void 
not  only  as  a  tax  upon  imports,  but 
as  an  infringement  upon  the  power 
of  Congress  to  regulate  commerce. 
The  ease  is  one  of  the  most  important 
ever  decided  by  this  court,  and  has 
been  adhered  to  by  a  uniform  series  of 
decisions  since  that  time."  Norfolk 
&  W.  E.  Co.  V.  Sims,  191  V.  S.  441,  48 
L.  Ed.'  254. 

See  also  American  Steel  &  Wire  Co. 
V.  Speed,  192  U.  S.  500,  48  L.  Ed. 
538. 

75  Philadelphia  &  S.  Mail  Steamship 
Co.  V.  Pennsylvania,  122  TJ.  S.  326, 
30  L.  Ed.  1200. 

"Commerce  among  the  states  con- 
sists of  intercourse  and  traffic  between 
their  citizens,  and  includes  the  trans- 
portation of  persons  and  property  and 
the  navigation  of  public  waters  for 
that  purpose  as  well  as  the  purchase, 
sale  and  exchange  of  commodities." 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  Ed.  158. 

76 "  It  matters  not  that  the  trans- 
portation    is     made     in     ferry-boats 


which  pass  between  the  states  every 
hour  of  the  day.  The  means  of  trans- 
portation of  persons  and  freight  be- 
tween the  states  does  not  change  the 
character  of  the  business  as  one  of 
commerce,  nor  does  the  time  within 
which  the  distance  between  the  states 
may  be  traversed."  Gloucester  Perry 
Co.   v.  Pennsylvania,   114  U.  S.  196, 

29  L.  Ed.  158. 

77  A  state  statute  requiring  carriers 
of  freight  to  pay  a  tonnage  tax  on 
freight  carried  wiithin  the  state  im- 
poses a  tax  not  upon  the  carriers  but 
upon  the  freight  as  such,  and  is  in- 
valid as  applied,  to  freight  shipped 
from  or  destined  to  a  point  without 
the  state.  Philadelphia  &  E.  E.  Co.  v. 
Commonwealth,  of  Pennsylvania  (Case 
of  the  State  Freight  Tax),  15  Wall. 
(IT.  S.)  232,  21  L.  Ed.  146. 

78  Philadelphia  &  S.  Mail  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326,  30 
L.  Ed.  1200. 

79  Philadelphia  &  S.  Mail  Steamship 
Co.   v.   Pennsylvania,   122  U.  S.  326, 

30  L.  Ed.  1200;  Fargo  v.  kiehigan, 
121  U.  S.  230,  30  h.  Ed.  888. 

A  tax  on  the  gross  receipts  of  carry- 
ing corporations  for  tolls  is  a  tax  on 
transportation  and  not  one  on  income. 
Philadelphia  &  S.  Mail  Steamship  Co. 
V.  Pennsylvania,  132  IT,  S.  326,  30 
L.  Ed.  1200. 

A  foreign  transportation  company, 
carrying  on  within  the  state  its  busi- 
ness of  soliciting  and  contracting  foi 
the  interstate  transportation  of  freight 
required  to  be  carried  over  connect- 
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Where,  however,  the  gross  receipts  of  domestic  railroad  companies 
have  reached  the  treasuries  of  the  companies,  have  become  mingled 
with  the  other  funds  of  the  companies,  and  are  no  longer  colored  by 
the  several  acts  of  transportation  from  which  they  were  derived, 
they  are  a  legitimate  subject  of  state  taxation,  even  though  such  acts 
of  transportation  were,  in  part,*®  interstate.     This  is  true  at  least 


ing  lilies  of  railroad  in  order  to  reach 
its  destination,  and  renting  its  freight 
cars  to  the  lines  actually  hauling  the 
freight  under  contract  with  it,  cannot 
be  required  to  pay  a  tax  on  its  gross 
receipts.  Pargo  v.  Stevens,  121  U.  S. 
230,  30  L.  Ed.  888. 

A  state  tax  on  the  gross  receipts 
of  a  domestic  steamship  company  de- 
rived from  the  transportation  of  per- 
sons and  property  by  ocean,  between 
different  states,  and  to  and  from 
foreign  countries  will  be  invalid. 
Philadelphia  &  S.  Mail  Steamship  Co. 
V.  Pennsylvania,  122  U.  S.  326,  30  L. 
Ed.  1200. 

A  contract  for  the  interstate  car- 
riage of  goods  is  an  entire  contract, 
and  the  carriage  of  the  goods  there- 
under -is  interstate  -business  and  not 
business  done  "within"  the  state 
from,  through  or  into  which  they  are 
carried  (Pacific  Exp.  Co.  v.  Seibert, 
44  Fed.  310,  316);  and  therefore  a 
statute  imposing  a  tax  on  the  re- 
ceipts of  express  companies  from  busi-  , 
ness  done  ' '  within ' '  the  state  does  not 
impose  a  tax  on  interstate  commerce, 
even  though  such  companies  actually 
carry  on  an  interstate,  as  well  as 
an  intrastate,  business.  Pacific  Exp. 
Co.  V.  Seibert,  142  U.  S.  339,  35  L.  Ed. 
1035,  aff'g  44  Eed.  310. 

An  excise  or  privilege  tax  on  rail- 
road companies,  to  be  computed  on  the 
basis -of  th%  gross  earnings  of  such 
companies,  will  not  be  held  invalid  by 
the  Federal  Supreme  Court  as  impos- 
ing a  burden  on  foreign  commerce 
merely  because  the  only  earnings 
which  the  statute  expressly  inhibits 
.  from    being   included    in    such    gross 


earnings  are  those  derived  from  "in- 
terstate" business  where  it  appears 
that, the  word  "interstate"  was  used, 
not  in  its  technical  sense,  but  as  mean- 
ing "not  intrastate,"  and  where  the 
state  supreme  court  has  not  construed 
the  statute  as  requiring  earnings  from 
foreign  business  to  be  included  and 
there  has  been  no  attempt  by  the  tax- 
ing authorities  to  include  such  earn- 
ings. Ohio  Biver  &  W.  E.  Co.  v. 
Dittey,  232  TT.  S.  576,  58  L.  Ed.  737. 

80  Philadelphia  &  E.  E.  Co.  v.  Com- 
monwealth of  Pennsylvania  (State 
Tax  on  Eailway  Gross  Eeceipts),  15 
Wall.  (U.  S.)  284,  21  L.  Ed.  164.  In 
sustaining  the  Pennsylvania  statute, 
involved  in  this  ease,  which  provided 
that  "in  addition  to  the  taxes  now 
provided  by  law,  every  railroad,  canal 
and  transporta,tion  company  incor- 
porated under  the  laws  of  this  com- 
monwealth, and  not  liable  to  the  tax 
upon  income  under  existing  laws,  shall 
pay  to  the  commonwealth  a  tax  of 
three-fourths  of  one  per  centum  upon 
the  gross  receipts  of  said  company," 
the  court  declared  that  the  tax  im- 
posed was  certainly  not  directly  "a 
tax  upon  freight  transported  into  or 
out  of  the  state,  or  upon  the  owner  of 
freight,  for  the  right  of  thus  trans- 
porting it";  stated  that  very  mani- 
festly it  was  a  tax  upon  the  railroad 
companies,  measured  in  amount  by  the 
extent  of  their  business,  or  the  degree 
to  which  their  franchises  were  exer- 
cised; recognized  the  fact  that  the 
ultimate  effect  of  the  tax  might  be 
to  increase  the  cost  of  transportation, 
but  also  recognized  the  further  fact 
"that  a  tax  upon  any  article  of  per- 
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when  the  tax  imposed  is  in  substance  merely  a  tax  on  the  franchises 


Bonal  property  that  may  become  a 
subject  of  commerce,  or  upon  any  in- 
strument of  commerce,  affects  com- 
merce itself,"  and  said:  "The  tax 
[involved]  is  laid  upon  the  gross  re- 
ceipts of  the  company;  laid  upon  a 
fund  which  has  become  the  property 
of.  the  company,  mingled  with  its 
other  property,  and  possibly  expended 
in  improvements  or  put  out  at  interest. 
The  statute  does  not  look  beyond  the 
corporation  to  those  who  may  have 
contributed  to  its  treasury.  The  tax 
is  not  levied  and,  indeed,  such  a  tax 
cannot  be,  until  the  expiration  of 
each  half  year,  and  until  the  money 
received  for  freights,  and  from  other 
sources  of  income,  has  actually  come 
into  the  company's  hands.  Then  it 
has  lost  its  distinctive"  character  as 
freight  earned,  by  having  become  in- 
corporated into  the  general  mass  of 
the  company's  property."  Continu- 
ing, the  court  found  an  anillogy  be- 
tween the  right  of  a  state  to  impose 
a  gross-receipts  tax  and  its  right  to 
tax  imported  articles  after  the  origi- 
nal package  has  been  broken,  and  in 
so  doing  said:  "While  it  must  be  con- 
ceded that  a  tax  upon  interstate 
transportation  is  invalid,  there  seems 
to  be  no  stronger  reason  for  denying 
the  power  of  the  state  to  tax  the 
fruits  of  such  transportation  after 
they  have  become  intermingled  with 
the  general  property  of  the  carrier, 
than  there  is  for  denying  her  power 
to  tax  goods  which  have  been  im- 
ported, after  their  original  packages 
have  been  broken,  and  after  they  have 
been  mixed  with  the  mass  of  personal 
property  in  the  country.  That  such 
a  tax  is  not  unwarranted  is  plain. 
Thus,  in  Brown  v.  Maryland,  12 
Wheat.  [U.  S.]  419-441  '[6  L.  Ed. 
678],  where  it  was  ruled  that  a  state 
tax  cannot  be  levied,  by  the  requisi- 
tion of  a-  license,  upon  importers  of 


foreign  goods  by  the  bale  or  package, 
or  upon  other  persons  selling  the  same 
by  bale  or  package,  Chief  Justice 
Marshall,  considering  the  dividing  line 
between  the  prohibition  upon  the 
states  against  taxing  imports  and 
their  general  power  to  tax  persons  and 
property  within  their  limits,  said  that 
'when  the  importer  has  so  acted  upon 
the  thing  imported  that  it  has  become 
incorporated  and  mixed  up  with  the 
mass  of  property  in  the  country,  it 
has,  perhaps,  lost  its  distinctive  char- 
acter as  an  import,  and  has  become 
subject  to  the  taxing  power  of  the 
state.'  This  distinction  in  the  liabili- 
ties of  property  in  its  different  stages 
has  ever  since  been  recognized.  War- 
ing V.  The  Mayor,  8  Wall.  [U.  S.]  122, 
19  L.  Ed.  346;  Pervear  v.  The  Com., 
5  Wall.  [TJ.  S.]  479,  18  L.  Ed.  609. 
It  is  most  important  to  the  states  that 
it  should  be.  And  yet  if  the  states 
may  tax  at  pleasure  imported  goods, 
so  soon  as  the  importer  has  broken  the 
original  packages  and  made  the  first 
sale,  it  is  obvious  the  tax  will  obstruct 
importation  quite  as  much  as  would 
an  equal  impost  upon  the  unbroken 
packages  before  they  have  gone  into 
the  markets.  And  this  is  so,  though 
no  discrimination  be  made. ' '  Without 
overruling  this  case  in  toto,  the  Fed- 
eral Supreme  Court  subsequently  de- 
clared, in  Philadelphia  &  S.  Mail 
Steamship  Co.  v.  Pennsylvania,  122 
U.  S.  326,  30  L.  Ed.  1200,  that  it  was 
then  convinced  that  such  decision  was 
"not  supported  by  anything  decided 
in  Brown  v.  Maryland,  but,  on  the 
contrary,  that  the  reasoning  in  that 
case  is  decidedly  against  it."  ' 

"It  was  decided  by  this  court  in 
Reading  E.  Co.  v.  Pennsylvania,  15 
Wall.  [U.  8.]  284,  21  L.  Ed.  164,  that 
a  tax  upon  the  gross  receipts  of  a  rail- 
road company  is  within  the  power  of 
the  state  to  impose, ' '    Brie  By.  Co,  v, 
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of  domestic  corporations.*^  So,  the  determination  of  the  amount  of 
an  excise  (privilege)  tax  upon  a  foreign  railroad  company  by  the 
amount  of  its  gross  receipts  in  the  state,  which  latter  amount  is  to  be 
determined  by  multiplying  the  company's  average  gross  transporta- 
tion receipts  per  mile  for  its  entire  road,  line  or  system,  within  and 
without  the  state,  by  the  number  of  miles  of  road  operated  within  the 
state  is  not  invalid  under  the  commerce  clause.*^  But  even  though 
its  road  lies  wholly  within  the  state,  a  railroad  company,  a  part  of 
whose  gross  receipts  is  derived  from  the  carriage  of  passengers  and 
freight  coming  from  or  destined  to  points  without  the  state,  cannot 
be  compelled  to  pay  a  tax  "equal  to"  a  certain  per  cent  of-  such 
receipts  at  least  when,  in  view  of  the  fact  that  the  railroad  is  other- 
wise taxed  on  a  property  valuation  as  a  going  concern,  it  appears  that 


Pennsylvania,   21   Wall.    (U.  S.)    492, 
22  L.  Bd.  595. 

81  Philadelphia  &  S.  Mail  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  326, 
30  L.  Ed.  1200;  Fargo  v.  Stevens,  121 
U.  S.  230,  30  L.  Ed.  888,  viewing  this 
as  one  of  the  grounds  and,  perhaps,  as 
the  only  proper  one  on  which -the  de- 
cision in  Philadelphia  &  E.  E.  Co.  v. 
Pennsylvania  (State  Tax  on  Eailway 
Gross  Eeeeipts),  supra,  was  based. 
See  also  Ohio  Eiver  &  W.  E.  Co.  v. 
Dittey,  232  TJ.  S.  576,  58  L.  Ed.  737, 
wherein  the  court  sustained  the  Ohio 
tax  on  railroad  companies,  to  be  com- 
puted on  gross  earnings  from  intra- 
state business,  other  than  that  done 
for  the  federal  government,  which  tax 
"is  *  *  *  in  substance  as  well  as 
in  form,  an  excise  or  privilege  tax." 

82  Maine  v.  Grand  Trunk  E.  Co., 
142  XJ.  S.  217,  35  L.  Ed.  994.  Said 
the  court:  "The  court  below  held  that 
the  imposition  of  the  taxes  was  a 
regulation  of  commerce,  interstate  and 
foreign,  and  therefore  in  conflict  with 
the  exclusive  power  of  Congress  in 
that  respect;  and,  on  that  ground 
alone  it  ordered  judgment  for  the  de- 
fendant. This  ruling  was  founded 
upon  the  assumption  that  a- reference 
by  the  statute  to  the  transportation 
receipts  and  to  a  certain  percentage 
of    the    same    in     determining    the 


amount  of  the  excise  tax,  was  in  effect 
the  imposition  of  the  tax  upon  such 
receipts,  and  therefore  an  interfer- 
ence with  interstate  and  foreign  com- 
merce. But  a  resort  to  those  receipts 
was  simply  to  ascertain  the  value  of 
the  business  done  by  the  corporation, 
and  thus  obtain  a  guide  to  a  reason- 
able conclusion  as  to  the  amount  of 
the  excise  tax  which  should  be  levied; 
and  we  are  unable  to  perceive  in 
that  resort  any  interference  with 
transportation,  domestic  or  foreign; 
over  the  road  of  the  railroad  company, 
,  or  any  regulation  of  commerce  which 
consists  in  such  transportation.  If 
the  amount  ascertained  were  specifi- 
cally imposed  as  the  tax,  no  objection 
to  its  validity  would  be  pretended. 
And  if  the  inquiry  of  the  state  as  to 
the  value  of  the  privilege  were  limited 
to  receipts  of  certain  past  years  in- 
stead of  the.  year  in  which  the  tax  is 
collected,  it  is  conceded  that  the 
validity  of  the  tax  would  not  be  af- 
fected; and  if  not,  we  do  not  see  how 
a  reference  to  th'e  results  of  any  other 
year  could  affect  its  character.  There 
is  no  levy  by  the  statute  on  the  re- 
ceipts themselves,  either  in  form  or 
fapt;  they  constitute,  as'  said  above, 
simply  the  means  of  ascertaining  the 
value  of  the  privilege  conferred." 
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the  tax  "equal  to"  the  designated  per  cent  of  the  gross  receipts  is  an 
attempt  to  reach  such  receipts  and  not  an  attempt  to  reach  the  com- 
pany's property  which  is  within  the  jurisdiction  of  the  state.*' 

On  the  other  hand,  an  express  company  may  be  required  to  pay  a 
tax  of  a  certain  per  cent  of  its  gross  earnings  from  business  done 
in  the  state,~even  though  such  business  is  partly  interstate  commerce, 
when  it  appears  that  such  tax  is  to  be  "in  lieu  of  all  taxes  on  the 
company's  property";  that  the  amount  derived  from  the  tax  is  not 
in  excess  of  what  would  be  legitimate  as  an  ordinary  tax  on  the  com- 
pany's property,  valued  with  reference  to  its  use  as  part  of  a  going 
concern,  and,  thus,  that  the  tax  is  not  one  on  such  earnings  but  is 
one  on  such  of  the  company's  property  as  is  taxable  by  the  state,  the 
earnings  being  taken  merely  as  a  measure  of  the  value  of  that  prop- 
erty.**   Again,  the  income  of  a  foreign  railroad  company  within  the 


83Galv&ston,  H.  &  S.  A.  R.  Co.  v. 
Texas,  210  U.  S.  217,  52  L.  Ed.  1031, 
explaining  the  possible  differences  be- 
tween the  decision  in  Philadelphia  & 
S.  Mail  Steamship  Co.  v.  Pennsyl- 
vania, 122  ir.  S.  326,  30  L.  Ed.  1200, 
and  the  one  in  Maine  v.  Grand  Trunk 
E.  Co.,  142  TJ.  S.  217,  35  L.  Ed.  994. 
See  also  United  States  Exp.  Co.  v. 
Minnesota,  223  U.  S.  335,  56  L.  Ed. 
459. 

Declaring  the  Oklahoma  statute  "so 
similar  to  the  Texas  statute  held  bad 
in  Galveston,  H.  &  8.  A.  E.  Co.  v. 
Texks,  210  U.  S.  217,  52  L.  Ed.  1031, 
28  Sup.  Ct.  Eep.  638,  as  to  show  that, 
if  one  is  not  copied  from  the  other, 
they  have  a  common  source,"  and, 
further,  that  "it  would  be  possible 
only  by  some  extraordinary  turn  of. 
ingenuity  to  sustain  this  [the  Okla- 
homa statute]  after  condemning  that 
[the  Texas  statute],"  the  court,  in 
Meyer  v.  "Wella,  T'argo  &  Co.,  233  TJ.  S. 
298,  56  L.  Ed.  445,  held  the  Oklahoma 
"gross  revenue  tax"  on  public  serv- 
ice corporations  to  be  invalid. 

84  United  States  Exp.  Co.  v.  Minne- 
sota, 223  U.  S.  335,  56  L.  Ed.  459 
(aff'g  114 "Minn.  346,  37  L.  E,  A. 
[N.  S.]  1127,  131  N.  "W.  489),  fol- 
lowed in  Cudahy  Packing  Co.  v.  Min- 
nesota, 246  U.  S.  450,  62  L.  Ed.  827, 


as  to  a  tax  upon  a  freight  line  com- 
pany. In  this  latter  case,  the  court 
said-.  "In  so  far  as  the  property  con- 
stituting ■  this  car  line  is  regularly  or 
habitually  used  or 'employed  in  Min- 
nesota it  is  within  the  taxing  power 
of  the  state,  although  chiefly  devoted 
or  applied  to  interstate  transportation. 
Pullman's  Car  Co.  v.  Pennsylvania, 
141  U:  S.  18;  Adams  Express  Co.  v. 
Ohio,  165  U.  S.  194;  s.  c,  166  U.  S. 
185;  American  Eefrigerator  Co.  v. 
Hall,  174  U.  S.  70;  Union  Eefrigerator 
Co.  v.  Lynch,  177  U.  S.  149.  This  is 
not  questioned;  but  it  is  insisted  that 
the  tax  imposed  is  not  a  property 
tax  but  one  laid  directly  on  the  gross 
earnings.  Of  course,  if  it  is  laid  on 
the  earnings  as  such,  they  being  de- 
rived largely  from  interstate  com- 
merce, it  is  an  unconstitutional  re- 
straint or  burden  on  such  commerce 
and  void.  Fargo  v.  Michigan,  121  U. 
S.  230;  Philadelphia  &  Southern 
Steamship  Co.  v.  Pennsylvania,  122 
U.  S.  326;  Galveston,  Harrisburg  & 
San  Antonio  Ey.  Co.  v.  Texas,  210 
U.  S.  217.  On  the  other  hand,  if 
what  is  done  is  to  reach  the  property 
aiid  not  to  tax  the  gross  earnings,  the 
latter  being  taken  merely  as  an  index 
or  measure  of  the  value  of  the  former, 
it    may   well   be   that    the    objection 
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state,  including  tlie  proportionate  income  from  its  interstate  business, 
may,  for  the  purpose  of  computing  the  amount  of  a  specific  tax,  be 
made  the  prima  facie  measure  of  the  value  of  the  company's  property 
and  business  within  the  state.^  But  a  mercantile  license  tax,  meas- 
ured by  gross  receipts,  is  invalid  as  to  a  corporati&n  doing  more  than 
nine  times  as  much  foreign  business  as  intrastate  business.*® 

A  statute  providing  that  each  domestic  railroad  company  shall  pay 
to  the  state  an  annual  tax  of  a  certain  per  cent  upon  such  part  of 
its  net  earnings  or  income  received  from  aU  sources  as  bears  the 
same  proportion  to  its  entire  net  earnings  or  income  as  its  mileage 
within  the  state  bears  to  its  entire  mileage,  is  not  invalid  as  a  regula- 
tion of  interstate  commerce.*''    So,  a  state  may  impose  a  tax  on  such 


urged  against  the  tax  ia  untenable; 
for,  as  this  court  has  said,  'by  what- 
ever name  the  tax  or  taxes  may  be 
called  that  are  fixed  by  reference  to 
the  value  of  the  property,  if  they  are 
not  imposed  because  of  its  use  in  in- 
terstate or  foreign  commerce,  and  if 
they  amount  to  no  more  than  would  be 
legitimate  as  an  ordinary  tax  upon  the 
property,  valued  with  reference  to  the 
use  in  which  it  is  employed,  they  are 
not  open  to  attack'  as  restraining  or 
burdening  such  commerce.  St.  Louis 
Southwestern  By.  Oo.  v.  Arkansas, 
235  U.  S.  350,  367;  Postal  Telegraph 
Co.  V,  Adams,  155  U.  S.  6S8;  Wiscon- 
sin &  Michigan  By.  Co.  v.  Powers, 
Ml  U.  S.  379,  387;  Fargo  v.  Hart, 
193  IT.  S.  490,  499;  aalveSton,  Bar- 
risburg  &  San  Antonio  Ky.  Co.  v. 
Texas,  210  TJ.  S.  217,  52  L.  Ed.  1031." 

85  Wisconsin  &  M.  E.  Co.  v.  Powers, 
191  TJ.  S.  379,  48  L.  Ed.  229.  "The 
prima  facie  measure  of  the  plaintiff's 
gross  income,"  said  the  court,  "ia  sub- 
stantially that  which  was  approved  in 
Maine  v.  Grand  Trunk  E.  Co.,  142  U. 
S.  217,  228,  35  L.  Ed.  994,  995,  »  *  • 
12  Sup.  Ct.  Eep.  121,  163.  See  also 
Western  TJ.  Teleg.  Co.  v.  Taggart,  163 
TJ.  S.  1,  41  L.  Ed.  49,  16  Sup.  Ct.  Eep. 
3054." 

"A  resort  to  the  receipts  of  prop- 
erty or  ca,pital  employed,  in  part  at 
least,   in   interstate    commerce,   when 


•such  receipts  or  capital  are  not  taxed 
as  such,  but  are  taken  as  a  mere  meas- 
ure of  a  tax  of  lawful  authority  with- 
in the  state,  has  been  sustained." 
Baltic  Min.  Co.  v.  Massachusetts,  231 
U.  S.  68,  58  L.  Ed.  127,  citing  United 
States  Exp.  Co.  v.  Minnesota,  223  TJ. 
S.  335,  56  L.  Ed.  459;  Tlint  v.  Stone 
Tracy  Co.,  220  TJ.  S.  107,  55  Ir.  Ed.  389, 
Ann.  Cas.  1912  B  1312;  Maine  v. 
Grand  Trunk  E.  Co.,  142  U.  S.  217, 
35  L.  Ed.  994;  Hamilton  Mfg.  Co.  v. 
Massachusetts,  6  Wall.  (U.  S.),  632,  1« 
L.  Ed.  904;  Provident  Institution  v. 
Massachusetts,  6  Wall.  (U.  S.)  fill, 
18  L.  Ed.  907. 

86  Crew  Levick  Co.  v.  Pennsylvania, 
245  TJ.  S.  292,  62  L.  Ed.  295,  distin- 
guishing Pieklen  v.  Shelby  County 
Taxing  Dist.,  145  U.  S.  1,  36  L.  Ed. 
601. 

87  Minot  v.  Philadelphia,  W.  &  B.  E. 
Co.  (The  Delaware  Eailroad  Tax),  18 
Wall.  (TJ.  S.)  206,  21  L.  Ed.  888. 

"The  tax  imposed  by  the  act  in 
question  affects  commerce  among  the 
states  and  impedes  the  transit  of  per- 
sons and  property  from  one  state  to 
another  just  in  the  same  way,  and  in 
no  other,  that  taxation  of  any  kind 
necessarily  increases  the  expenses  at- 
tendant upon  the  use  or  possession  of 
the  thing  taxed.  That  taxation  pro- 
duces this  result  of  itself  constitutes 
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proportionate  part  of  the  lolls,  received  by  one  railroad  company  from 
another  such  company  for  the  use  by  the  latter  of  a  road  belonging 
to  the  former,  as  represents  the  part  of.  the  road  lying  within  tiie 
state,  notwithstanding  the  fact  that  the  company  using  the  road  and 
paying  the  tolls  is  engaged  in  interstate  commerce.** 

Telegraph  companies  engaged  in  sending  and  receiving  messages 
to  and  from  foreign  states  or  countries  are  to  that  extent  engaged  in 
interstate  and  foreign  commerce,  and  a  state  can  neither  impose  a  tax 
directly  upon  such  messages,*®  nor  impose  a  license  tax  upon  their 
interstate  or  foreign  business.'*  It  has  been  held,  however,  that  a 
tax  upon  the  receipts  of  a  foreign  telegraph  company  which  receipts 
were  derived  in  part  from  the  company's  interstate  business  and  in 
part  from  its  intrastate  business  but  were  returned  and  assessed  in 
gross  and  without  separation  or  apportionment  is  not  wholly  invalid 
but  is  invalid  only  in  proportion  to  the  extent  that  the  receipts  were 
derived  from  interstate  business.®^ 

When  it  comes  to  a  property  tax  on  the  portion  of  an  interstate 
railroad  lying  within  the  state,  the  state  may  regard  such  portion  as 
an  organic  portion  of  a  larger  whole  and  tax  it  accordingly.*^    This 


no  objection  to  its  constitutionality." 
Minot  V.  Philadelphia,  W.  &  B.  R.  Co. 
(The  Delaware  Railroad  Tax),  supra. 

88  New  York,  L.  E.  &  W.  E.  Co.  v. 
Pennsylvania,  158  U.  S.  431,  39  L.  Ed. 
1043.  Eor  the  purposes  of  this  case, 
the  court  accepted  the  definition  of 
the  word  "tolls,"  as  used  in  the 
Pennsylvania  statute  involved,  which, 
had  been  given  by  the  Pennsylvania 
Supreme  Court  in  Boyle  v.  Philadel- 
phia &  R.  E.  Co.,  54  Pa.  St.  310,  314, 
and  subsequently  approved  by  such 
court  in  Pennsylvania  B.  Co.  v.  Sly, 
65  Pa.  St.  205,  and  which  was  as  fol- 
lows: "Toll  is  a  tribute  or  custom 
paid  for  passage,  not  for  carriage — 
always  something  taken  for  a  liberty 
or  privilege,  not  for  a  service." 

89  Western  U.  Tel.  Co.  v.  Texas,  105 
U.  S.  460,  26  L.  Ed.  1067;  "Western 
U.  Tel.  Co.  V.  Alabama  State  Board  of 
Assessment,  132  U.  S.  472,  33  L.  Ed. 
409;  Eatterman  v.  Western  IT.  Tel. 
Co.,  127  U.  S.  411,  32  L.  Ed.  229. 

90Leloup  V.  Port  of  Mobile,  127  U. 
S.  640,  32  L.  Ed.  311.    And  see  West- 


ern IT.  Tel.  Co.  V.  Attorney-General 
of  Commonwealth  of  Massachusetts, 
125  U.  S.  530,  81  L.  Ed.  790. 

91  Eatterman  v.  Western  TJ.  Tel.  Co., 
127  TJ.  S.  411,  32  L.  Ed.  229, 

92  Chicago,  B.  &  Q.  E.  Co.  v.  Bab- 
cock,  204  U.  S.  585,  51  L.  Ed.  636. 
(See  also  Western  TJ.  Tel.  Co.  v.  Mis- 
souri, 190  TJ.  S.  412,  47  L.  Ed.  1116; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
165  TJ.  S.  194,  41  L.  Ed.  683;  Central 
Pac.  E.  Co.  V.  California,  162  TJ.  S. 
91,  40  L,  Ed.  903. 

"As  to  railroad,  telegraph,  and 
sleeping  car  companies,  engaged  in  in- 
terstate commerce,  it  has  often  been 
iheld  by  this  court  that  their  property 
in  the  several  states  through  •  which 
their  lines  or  business  extended  might 
be  valued  as  a  unit  for  the  purposes 
of  taxation,  taking  into  consideration 
the  uses  to  which  it  was.  put  and  all 
the  elements  making  up  aggregate 
•value,  and  that  a  proportion  of  the 
whole  fairly  and  properly  ascertained 
might  be  taxed  by  the  particular 
state,   without   violating  any  federal 


8010 


Ch.  59] 


Taxation 


[§4588 


is  true  at  least  as  far  as  any  inhibition  in  the  commerce  clause  is 
concerned.  Whether  such  mode  of  valuation  constitutes  a  taxation 
of  property  outside  of  the  state  is  another  question,  and  one  that  is 
considered  elsewhere.*'  Certain  it  is  that  the  commerce  clause  is  not 
offended  thereby.  Thus  it  has  been  held  that,  in  assessing  the  portion 
of  an  interstate  railroad  lying  within  the  state  at  its  actual  cash 
value  determined  on  a  mileage  basis,  the  state  board  of  tax  commis- 
sioners does  not  place  a  burden  on  interstate  commerce  notwithstand- 
ing the  fact  that  the  value  of  the  road  as  a  whole  is  created  partly — 
perhaps  even  largely — by  the  interstate  commerce  carried  on  over  it.** 


restriction."  Adams  Exp.  Co.  v.  Ohio 
State  Auditor,  165  U.  S.  194,  41  L. 
Ed.  683. 

The  assessment  of  the  intangible 
property  of  an  interstate  bridge  com- 
pany in  the  state  of  its  creation  by 
deducting  from  the  value  of  the  com- 
pany's entire  property,  the  amount 
for  which  its  tangible  property  in  the 
foreign  state  into  which  its  bridge  ex- 
tends was  assessed,  and  deducting 
from  that  part  of  the  remainder, 
which  bears  the  same  proportion  to 
the  entire  remainder  as  the  length  of 
the  part  of  the  bridge  within  the 
state  bears  to  the  entire  length  of  the 
bridge,  the  amount  for  which  its  tan- 
gible property  within  the  state  was 
assessed,  has  been  sustained.  Hen- 
derson Bridge  Co.  v.  Kentucky,  166  TJ. 
S.  ISO,  41  L.  Ed.  953. 

See  also  Keokuk  &  H.  Bridge  Co. 
V.  Illinois,  175  U.  S.  626,  44  L.  Ed. 
299  (taxation  of  company's  capital 
stock). 

93  See  §4607,  infra. 

91  Cleveland,  C,  C.  &  St.  L.  E.  Co. 
V.  Backus,  154  TJ.  S.  439,  3«  L.  Ed. 
1041.  Thus  holding,  the  court  said: 
"The  rule  of  property  taxation  is  that 
the  property  is  the  basis  of  taxation. 
It  does  not  mean  a  tax  upon  the 
earnings  which  the  property  makes, 
nor  for  the  privilege  of  using  the 
property,  but  ^  rests  solely  upon  the 
value.  But  the  value  of  property  re- 
sults from  the  use  to  which  it  is  put 


and  varies  with  the  profitableness  of 
that  use,  present  and  prospective,  ac- 
tual and  anticipated.  There  is  no 
pecuniary  value  outside  of  that  which 
results  from  such  use.  The  amount 
and  profitable  character  of  such  use 
determines  the  value,  and  if  property 
is  taxed  at  its  actual  cash  value  it 
is  taxed  upon  something  which  is  cre- 
ated by  the  uses  to  which  it  is  put. 
In  the  nature  of  things  it  is  prac- 
tically impossible — at  least  in  respect 
to  railroad  property — ^to  divide  its 
value,  and  determine  how  much  is 
caused  by  one  use  to  which  it  is  put 
and  how  much  by  another.  Take  the 
case  before  us;  it  is  impossible  to  dis- 
integrate the  value  of  that  portion 
of  the  road  within  Indiana  and  deter- 
mine how  much  of  that  value  springs , 
from  its  use  in  doing  interstate  busi- 
ness, and  how  much  from  its  use  in 
doing  'business  wholly  within  the 
state.  An  attempt  to  do  so  would 
be  entering  upon  a  mere  field  of  un- 
certainty and  speculation.  And  be- 
cause of  this  fact  it  is  something 
which  an  assessing  board  is  not  re- 
quired to  attempt.  Take  for  illustra- 
tion, property  whose  sole  lise  is  for 
purposes  of  interstate  commerce, 
such  as  a  bridge  over  the  Ohio  be- 
.  tween  the  states  of  Kentucky  and 
Ohio.  From  that  springs  its  entire 
value.  Can  it  be  that  it  is  on  that 
account  entirely  relieved  from  the 
burden    of    state    taxation?     WiU   it 
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And  this  unit  rule  for  finding  the  value  of  the  intrastate  property  of 
a  corporation,  engaged  in  interstate  commerce,  may  likewise  be  ap-. 
plied  in  the  case  of  an  express  company.** 


be  said  that  the  taxation  must  be 
based  simply  on  the  cost,  when  never 
was  it  held  that  the  cost  of  a  thing 
is  the  test  of  its  value?  Suppose 
there  be  two  bridges  over  the  Ohioj 
the  cost  of  the  construction  of  each 
being  the  same,  one  between  Cincin- 
nati and  Newport,  and  another  twen- 
ty miles  below  and  where  there  is 
nothing  but  a  small  village  on  either 
shore.  The  value  of  the.  one  will, 
manifestly,  be  greater  than  that  of 
the  other,  and  that  excess  of  value 
will  spring  solely  from  the  larger  use 
of  the  one  than  of  the  other.  Must 
an  assessing  board  in  either  state, 
assessing  that  portion  of  the  bridge 
within  the  state  for  purposes  of  tax- 
ation, eliminate  all  of  the  value  which 
flows  from  the  use,  and  place  the  as- 
sessment at  only  the  sum  remaining? 
It  is  a  practical  impossibility.  Either 
the  property  must  be  declared  wholly 
exempt  from  state  taxation  or  taxed 
at  its  value,  irrespective  of  the  causes 
and  uses  which  have  brought  about 
such  value.  And  the  uniform  ruling 
of  this  court,  a  ruling  demanded  by 
the  harmonious  relations  between  the 
states  and  the  national  government, 
has  aflSrmed  that  the  full  discharge 
of  no  duty  entrusted  to  the  latter  re- 
strains the  former  from  the  exercise 
of  the  power  of  equal  taxation  upon 
all  private  property  within  its  terri- 
torial limits.  All  that  has  been  •  de- 
cided is  that,  beyond  the  taxation 
of  property,  according  to  the  rule  of 
ordinary  property  taxation,  no  state 
shall  attempt  to  impose  the  added 
burden  of  a  license  or  other  tax  for 
the  privilege  of  using,  constructing, 
or  operating  any  bridge,  or  other  in- 
strumentality of  interstate  commerce, 
or  for  carrying  on  of  such  commerce. 
It  is  enough  for  the  state  that  it  finds 


within  its  borders  property  which  is 
of  a  certain  value.  What  has  caused 
that  value  is  immaterial.  It  is  pro- 
tected by  state  laws,  and  the  rule  of 
all  property  taxation  is  the  rule  of 
value,  and  by  that  rule  property  en- 
gaged in  interstate  commerce  is  con- 
trolled the  same  as  property  engaged 
in  commerce  within  the  state.  Neither 
is  this  an  attempt  to  do  by  indirection 
what  cannot  be  done  directly — that 
is  to  cast  a  burden  on  interstate  com- 
merce. It  comes  rather  within  that 
large  body  of  state  action,  like  cer- 
tain police  restraints,  which,  while  in- 
directly affecting,  cannot  be  consid- 
ered as  a  regulation  of  interstate  com- 
merce, or  a  direct  burden  upon  its 
free  exercise." 

95  "When  property  permanently  with- 
in a  state  "is  part  of  a  system  and 
has  its  actual  uses  only  in  connec- 
tion with  other  parts  of  the  system, 
that  fact  may  be  considered  by  the 
state  in  taxing,  even  though  the  other 
parts  of  the  system  are  outside  of 
the  state.  The  sleepers  and  rails  of  a 
railroad,  or  the  posts  and  wires  of 
a  telegraph  company,  are  worth  more 
than  the  prepared  wood  and  the  bars 
of  steel  or  coils  of  wire,  from  their 
organic  connection  with  other  rails 
or  wires  and  the  rest  of  the  appara- 
tus of  a  working  whole.  This  being 
clear,  it  is  held  reasonable  and  con- 
stitutional to  get  at  the  worth  of 
such  a  line,  in  the  absence  of  any- 
thing more  special,  by  a  mileage  pro- 
portion. The  tax  is  a  tax  on  property, 
not  on  the  privilege  of  doing  the  busi- 
ness, but  it  is  intended  to  reach  the 
intangible  value  due  to  what  we  have 
called  the  organic  relation  of  the 
property  in  the  state  to  the  whole 
system.  Western  Union  Teleg.  Co. 
V.  Taggart,  163  U.  S.  1,  21,  22,  41  L. 
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So,  a  statute  providing  that,  in  determining  the  value  of  the 
intrastate  property  of   express  companies,   the  state  board   of  ap- 
praisers and  assessors  "shall  be  guided  by  the  value  of  said  prop- 
erty as  determined  by  the  value  of  the  entire  capital  stock  of  said 
companies,  and  such  other  evidence  and  rules  as  will  enable  said 
board  to  arrive  at  the  true  value  in  money  of  the  entire  property  of 
said  companies  within  the  state    *     *     *     in  the  proportion  which 
the  same  bears  to  the  entire  property  of  said  companies,  as  determined 
by  the  value  of  the  capital  stock  thereof,  and  the  other  evidence  and 
rules  as  aforesaid,"  does  not  make  the  tax  levied  pursuant  thereto  an 
interference  with  interstate  commerce.    "The  property  of  an  express 
company  distributed  through  different  states,"  declared  the  Supreme 
Court  of  the  United  States,  "is  as  an  essential  condition  of  the  busi- 
ness united  in  a  single  specific  use.    It  constitutes  but  a  single  plant, 
made  so  by  the  very  character  and  necessities  of  the  business. ' '  ^ 
Even  when  this  matter  was  in  the  Circuit  Court  of  Appeals,"  Judge 
Lurton,  pursuing  a  line  of  reasoning  afterwards  declared  by  the 
Supreme  Court "  to  be  in  harmopy  with  its  earlier  decisions,  gave  it 
as  his  opinion  that  "if  a  railroad  may  be  valued  as  a  unit,  rather 
than  as  a  given  number  of  acres  of  land  plus  so  many  tons  of  rails 
and  so  many  thousand  ties  and  a  certain  number  of  depots,  shops, 
etc.,  there  is  no  sufficient  jeason  why  the  property  of  an  express  com- 
pany should  not  be  treated  as  a  unit  plant. ' '  ®*    The  different  states 
in  which  express  companies  operate  should  not  be  compelled  to  eon- 
,  tent  themselves  with  a  valuation  of  separate  pieces  of  property  dis- 
connected from  the  plant  as  an  entirety,  to  the  proportionate  parts 
of  which  they  give  protection  'and  to  the  dividends  of  the  owners  6f 
which  their  citizens  contribute.    "Presumptively  all  the  property  of 

Ed.   49,   57,    16  Sup.    Ct.    Eep.    1054.  See    also    Illinois  /Cent.    R.    Co.    v. 

And    thia    principle,    established    by  Greene,  244  U.  S.  555,  61  L.  Ed^  1309. 

niany  eases,  has  been  extended  by  the  96  Adams    Exp.    Co.    v.   Ohio   State 

cases    *     *  i   *     cited    above    [Adams  Auditor,  165  U.  S.  194,  41  L.  Ed.  683, 

Exp.  Co.  V.  Kentucky,  166  U.  S.  171,  followed  in  American  Exp.  Co.  v.  In- 

41  L.  Ed.  960;  Adams  Exp.  Co',  v.  Ohio  diana,  165  U.  S.  255,  41  L.  Ed.  707, 

State  Auditor,  165  U.  S.  194,  41  L.  Ed.  as  to  the  Indiana  statute. 

683;   166   U.   S,   185,  41   L.   Ed.   965;  97Sanford  v.  Poe,  69  Eed.  546,  554, 

American  Exp.  Co.  v.  Indiana,  165  IT.  60  L.  E.  A.  641. 

S.  255,  41  L.  Ed.  707],  to  the  lines  of  98  Adams   Exp.    Co.    v.    Ohio    State 

express    companies,     although     those  Auditor,    165    U.   S.    194,   41    L.    Ed. 

lines  are  not  material  lines  upon  the  683. 

face  of  the  earth.     There  is  the  same  99Sanford  v.  Poe,  69  Fed.  546,  554, 

organic    connection    as    in    the    other  60  L.  R.  A.  641. 

eases."    Fargo  v.  Hart,  193  IT.  S.  490, 

.48L.  Ed.  761. 
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the  corporation  or  company  is  held  and  used  for  the  purposes  of  its 
business,  and  the  value  of  its  capital  stock  and  bonds  is  the  value  of 
only  that  property  so  held  and  used"  and  "assuming  the  proportion 
of  capital  employed  in  each  of  several  states  through  which  such  a 
company  conducts  its  operations  has  been  fairly  ascertained,  while 
taxation  thereon,  or  determined  with  reference  thereto,  may  be  said 
in  some  sense  to  fall  on  the  business  of  the  company,  it  is  only  indi- 
rectly. The  taxation  is  essentially  a  property  tax,  and,  as  such,  not 
an  interference  with  interstate  commerce."  ^    Again,  there  is  no  reg- 


l  Adams  Exp.  Co.  v.  Ohio  State  Au- 
ditor, 165  IT.  S.  194,  41  L.  Ed.  683.  In 
this  ease,  Chief  Justice  Fuller,  speak- 
ing for  the  court,  further  said:  "The 
principal  contention  is  that  the  rule 
contravenes  the  commerce  clause  be- 
cause the,  assessments,  while  purport- 
ing to  be  on  the  property  of  complain- 
ants within  the  state,  are  in  fact  lev- 
ied on  their  business,  which  is  largely 
interstate  commerce.  Although  the 
transportation  of  the  subjects  of  in- 
terstate commerce,  or  the  receipts  re- 
ceived therefrom,  or  the  occupation  or 
business  of  carrying  it  on,  cannot  be 
directly  subjected  to  state  taxation, 
yet  property  belonging  to  corporations 
or  companies  engaged  in  such  com- 
merce may  be;  and  whatever  the  par- 
ticular form  of  taxation,  if  it  is  es- 
■  sentially  only  property  taxation,  it 
will  not  be  considered  as  falling  with- 
in the  inhibition  of  the  Constitution. 
Corporations  and  companies  engaged 
in  interstate  commerce  should  bear 
their  proper  proportion  of  the  burdens 
of  the  governments  under  whose  pro- 
tection they  conduce  their  operations, 
and  taxation  on  property,  collectible 
by  the  ordinary  means,  does  not  af- 
fect interstate  commerce  otherwise 
than  incidentally  as  all  business  is 
affected  by  the  necessity  of  contrib- 
uting to  the  support  of  the  govern- 
ment. Postal  Teleg.  Cable  Co.  v. 
Adams,  155  U.  S.  688  (39:311,  5  Inters. 
Com.  Eep.  1).  As  to  railroad,  tele- 
graph, and  sleeping-car  companies  en- 
gaged in  interstate  commerce,  it  haa 


often  been  held  by  this  court  that 
their  property  in  the  several  states 
through  which  their  lines  of  business 
extended  might  be  valued  as  a  unit 
for  the  purposes  of  taxation,  taking 
into  consideration  the  uses  to  which 
it  was  put  and  all  the  elements  mak- 
ing up  aggregate  value,  and  that  a 
proportion  of  the  whole  fairly  and 
properly  ascertained  might  be  taxed 
by  the  particular  state,  without  vio- 
lating any  federal  restriction.  West- 
ern Union  Teleg.  Co.  v.  Massachusetts, 
125  U.  S.  530  (31:790);  Massachusetts 
V.  "Weston  U.  Teleg.  Co.,  141  U.  S. 
40  (35:628);  Maine  v.  Grand  Trunk 
E.  Co.,  142  U.  S.  217  (35:994,  3  Inters. 
Com.  Eep.  807);  Pittsburg,  C,  C.  & 
St.  L.  E.  Co.  V.  Backus,  154  U.  S.  421 
(38:1031);  Cleveland,  C,  C.  &  St.  L. 
E.  Co.  V.  Backus,  154  U.  S.  439  (38: 
1041,  4  Inters.  Com.  Eep.  671);  West- 
ern IT.  Teleg.  Co.  v.  Taggart,,  163  V.  S. 
1  (41:49);  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,  141  U.  S.  18  (35:613, 
3  i;nters.  Com.  Eep.  595).  The  valu- 
ation was,  thus,  not  confined  to  the 
wires,  poles,  and  instruments  of  the 
telegraph  company;  or  to  the  roadbed, 
ties,  rails,  and  spikes  of  the  railroad 
company;  or  to  the  cars  of  the  sleep- 
ing-car company;  but  included  the 
proportionate  part  of  the  value  result- 
ing from  the  combination  of  th« 
means  by  which  the  business  was  car- 
ried on,  a  value  existing  to  an  appre- 
ciable extent  throughout  the  entire 
domain  of  operation.  And  it  has  been 
decided  that  a  proper  mode  of  ascer- 
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Illation  of  interstate  commerce  when  a  foreign  corporation,  engaged 
in  the  business  of  furnishing,  upon  the  responsibility,  of  the  railroad 
companies  and  for  a  mileage  compensation,  refrigerator  cars  for  the 
transportation  of  perishable  products  over  the  various  lines  of  rail- 
road in  the  United  States,  is  required  by  the  state  to  pay  a  tax  on 
the  average  number  of  its  cars  within  the  borders  of  the  state,  and 
this  is  true  notwithstanding  the  fact  that  the  company  has  no  office 
nor  place  of  business  nor  property,  other  than  such  ears,  in  th&  state ; 


taining  the  assessable  value  of  so 
much  of  the  whole  property  as  is  sit- 
uated in  a  particular  state  is,  in  the 
ease  of  railroads,  to  take  that  part 
of  the  value  of  the  entire  road  which 
is  measured  by  the  proportion  of  its 
length  therein  to  the  length  of  the 
whole  (Pittsburg,  C,  C.  &  St.  L.  R. 
Co.  V.  Backus,  154  U.  S.  429  [38: 
1037]);  or  taking  as  the  basis  of  as- 
sessment such  proportion  of  the  capi- 
tal stock  of  a  sleeping-car  company  as 
the  number  of  miles  of  railroad  over 
which  its  cars  are  run  in  a  particular 
state  bears  to  the  whole  number  of 
miles  traversed  by  them  in  that  and 
other  states  (Pullman's  Palace  Gar 
Co.  V.  Pennsylvania,  supra);  or  such 
a  proportion  of  the  whole  value  of  the 
capital  stock  of  a  telegraph  company 
as  the  length  of  its  lines  within  a 
state  bears  to  the  length  of  all  its 
lines  everywhere,  deducting  a  sum 
equal  to  the  value  of  its  real  estate 
and  machinery  subject  to  local  taxa- 
tion within  the  state.  Western  IT. 
Teleg.  Co.  v.  Taggart,  supra.  Doubt- 
less there  is  a  distinction  between  the 
property  of  railroad  and  telegraph 
companies  and  that  of  express  com- 
panies. The  physical  unity  existing 
in  the  former  is  lacking  in  the  latter; 
but  there  is  the  same  unity  in  the 
use  of  the  entire  property  for  the  spe- 
cific purpose,  and  there*  are  the  same 
elements  of  value  arising  from  such 
use.  The  cars  of  the  Pullman  com- 
pany did  not  constitute  a  physical 
unity,  and  their  value  as  separate  cars 
did  not  bear  a  direct  relation  to  the 


valuation  which  was  sustained  in  that 
case.  The  cars  were  moved  by  rail- 
way carriages  under  contract,  and  the 
taxation  of  the  corporation  in  Penn- 
sylvania was  sustained  on  the  theory 
that  the  whole  property  of  the  com- 
pany might  be  regarded  as  a  unit 
value,  a  proportionate  part  of  which 
value  might  be  reached  by  the  state 
authorities  on  the  basis  indicated.  No 
more  reason  is  perceived  for  limiting 
the  valuation  of  the  property  of  ex- 
press companies  to  horses,  wagons, 
and  furniti^pe,  than  that  of,  railroad, 
telegraph,  and  sleeping-ear  companies 
to  roadbeds,  rails,  and  ties,  poles  and 
wires,  or  cars.  The  unit  is  a  unit  of 
use  and  management,  and  the  horses, 
wagons,  safes,  pouches,  and  furniture, 
the  contracts  for  transportation  facil- 
ities, the  capital  necessary  to  carry  on 
the  business — ^whether  represented  in 
tangible  or  intangible  property — in 
Ohio,  possessed  a  value  in  combina- 
tion and  from  use  in  connection  with 
the  property  and  capital  elsewhere, 
which  could  as  rightfully  be  recog- 
nized in  the  assessment  for  taxation 
in  the  instance  of  these  companies  as 
the  others.  We  repeat  that  while  the 
unity  which  exists  may  not  be  a  phys- 
ical unity,  it  is  something  more  than 
a  mere  unity  of  ownership.  It  is  a 
unity  of  use,  not  simply  for  the  con- 
venience or  pecuniary  profit  of  the 
owner,  but  existing  in  the  very  ne- 
cessities of  the  case — resulting  from 
the  very  nature  of  the  business." 
Adams, Exp.  Co.  v.  Ohio  State  Audi- 
tor, i65  TJ.  S.  194,  41  L.  Ed.  683. 
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that  none  of  such  cars  carry  purely  intrastate  shipments,  and  that 
such  cars  are  furnished,  not  under  any  contract  of  lease  or  allotment 
to  any  railroad  company  operating  in  the  state,  but  as  needed  and 
upon  the  direct  request  of  shippers  or  railroad  companies,  acting  on 
behalf  of  shippers.*  Nor  does  the  commerce  clause  invalidate  a 
statute  requiring  each  domestic  railroad  to  pay  to  the  state  an  annual 
tax  on  the  actual  cash  value  of  such  number  of  the  shares  of  its  capital 
stock  afe  bears  the  same  proportion  to  the  whole  number  of  such 
shares  as  its  mileage  within  the  state  bears  to  its  entire  mileage.' 

But  the  state  of  Pennsylvania  cannot  impose  a  tax  upon  the  capital 
stock  of  a  New  Jersey  corporation  engaged  in  maintaining  and  oper- 
ating a  ferry  across  the  Delaware  river  between  New  Jersey  and 
Pennsylvania,  transacting  no  business  other  than  that  of  ferriage, 
owning  no  property  in  Pennsylvania  other  than  a  lease  of  a  slip  or 
dock,  owning  no  boats  excepting  such  as  are  registered  in  New  Jersey, 
and  allowing  even  those  boats  to  remain  in  Pennsylvania  only  long 
enough  to  discharge  and  receive  passengers  and  freight.* 

On  the  other  hand,  a  state  tax  on  so  much  of  the  capital  stock  of 
a  foreign  sleeping-car  company,  operating  its  cars  in  the  state  under 
agreements  with  railroad  companies  operating  trains  therein,  as 
bears  the  same  proportion  ift  the  entire  capital  stock  of  the  company 
as  the  number  of  miles  of  railroad  within  the  state,  over  which  its 
ears  are  run,  bears  to  the  entire  number  of  miles  of  road,  both  within 

2  American  Refrigerator  Transit  Co.  declared  that  "the  levying  of  a  tax 
V.  Hall,  174  TJ.  S.  70,  43  L.  Ed.  899.  upon  vessels  or  other  water-craft,  or 
See  also  Union  Refrigerator  Transit  the  exaction  of  a  license  fee  by  the 
Co.  V.  Lynch,  177  U.  S.  149,  44  L.  Ed.  state  within  which  the  property  sub- 
708;  Vera  Chemical  Co.  v.  State,  —  ject  to  the  taxation  has  its  situs,  is 
N.  H.  — ,  102  Atl.  463.  not  a  regulation  of  commerce  within 

3  Minot  V.  Philadelphia,  W.  i&  B.  the  meaning  of  the  Constitution  of 
R.  Co.  (The  Delaware  Railroad  Tax),  the  United  States.  *  *  *  The  ex- 
18  Wall.  (U.  S.)  206,  21  L.  Ed.  888.  action  of  a  license  fee  is  an  ordinary 

4  Gloucester  Ferry  Co.  v.  Pennsyl-  exercise  of  the  police  power  by  mu- 
vania,  114  U.  S.  196,  29  L.  Ed.  158.  nieipal  corporations.  When,  there- 
This  case,  of  course,  is  not  authority  fore,  a  state  expressly  grants  to  an 
for  the  proposition  that  a  state  can-  incorporated  city  *  *  *  the  pow- 
not  tax  interstate  ferryboats  having  er  to  license,  tax  and  rfegulate  ferries, 
a  situs  within  its  boundaries  nor,  in  the  latter  may  impose  a  license  tax 
the  exercise  of  its  police  power,  im-  on  the  kaepers  of  ferries,  although, 
pose  a  license  tax  on  the  domestic  cor-  their  _  boats  ply  between  landings 
poration  owning  them.  In  Wiggins  lying  in  two  different  states,  and 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  the  act  by  which  this  exaction  is 
365,  27  L.  Ed.  419  (distinguished  in  authorized  will  not  be  held  to  be  a 
Pickard  v.  Pullman  Southern  Car  Co.,  regulation  of  commerce." 

117  U.  S.  34,  29  L.  Ed.  785),  the  court 
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and  without  the  state,  over  which  its  ears  are  operated,  is  not  invalid 
as  a  regulation  of  interstate  commerce,  notwithstanding  the  fact  that 
no  particular  cars  are  set  apart  to  be  operated  exclusively  within  the 
state,  although  the  number  therein  at  different  times  is  fairly  con- 
stant, and  that  the  cars  run  over  the  roads  within  the  state  are  en- 
gaged in '  interstate  commerce  and  are  continuously  passing  from 
points  without  the  state  to  points  therein  and  vice  versa.^ 

A  domestic  railroad  company,  compelled  to  pay  an  annual  tax  on 
its  franchise  of  being  a  corporation,  is  not  thereby  required  to  pay  a 
tax  on  interstate  commerce  even  though  its  road  extends  into  foreign 
states  and  notwithstanding  the  fact  that  the  statute  imposing  the 
tax  makes  such  tax  computable  on  the  basis  of  the  company's  paid-up 
capital  stock  when  such  statute  further  fixes  a  maximum  charge  of 
$2,500,  which  amount  is  to  be  paid  by  each  corporation  having  a  paid- 
up  capital  of  $5,000,000  or  more,  and  such  railroad  company  has  a. 
paid-up  capital  of  $31,660,000.®  Again,  a  franchise  tax  on  a  domestic 
railroad  company,  computed  on  the  basis  of  the  amount  of  the  com- 
pany's capital  stock  employed  within  the  state,  is  not  invalidated  by 
the  fact  that  the  only  deduction  from  the  amount  of  the  capital  stock 
for  rolling  stock  which  was  used  outside  of  the  state  was  for  such 
rolling  stock  as  was  exclusively  so  used  during  the  whole  of  the  tax 
year,  and  that  there  was  no  additional  deduction  for  the  propor- 
tional amount  of  rolling  stock  which  was  continuously  absent  from  the 
state,  when  "the  absences  relied  on  [to  sustain  the  claim  of  right  to 
such  additional  deduction]  were  not  in  the  course  of  travel  upon 
fixed  routes,  but  random  excursions  of  casually  chosen  cars,  deter- 
mined by  the  varying  orders,  of  particular  shippers  and  the  arbitrary 
convenience  of  other  roads. ' ' '''  But  a  license  fee  or  excise  of  a  certain 
per  cent  of  the  entire  authorized  capital  of  a  foreign  corporation 
doing  both  a  local  and  interstate  business  in  different  states,  although 
declared  by  the  state  imposing  it  to  be  merely  a  charge  for  the 
privilege  of  conducting  a  local  business  within  its  boundaries,  is 

5  Pullman 's  Palace  Car  Co.  v.  Penn-  paid-up  capital  stock.  The  selected 
aylvania,  141  U.  S.  18,  35  L.  Ed.  613.  measure  may  appear  to  be  siraj)ly  a 

6  Kansas  City,  Ft. .  S.  &  M.  E.  Co.  matter  of  conveniance  in  computa- 
V.  Botkin,  240  U.  S.  227,  60  L.  Ed.  tion,  and  may  furnish  no  basis  what- 
617,  aff 'g  95  Kan.  261,  147  Pae.  791.  ever  for  the  conclusion  that  the  effort 

"It  has  never  been,  and  cannot  be,  is  made  to  reach  subjects  withdrawn 

maintained  that  an  annual  tax  upon  froni  the  taxing  authority."     Kansas 

this  privilege  [of  being  a  corporation]  City,  Ft.  S.  &  M.  R.  Co.  v.  Botkin, 

is  in  itself,  and  in  all  cases,  repug-  240  TJ.  S.  227,  60  L.  Ed.  617. 

naut  to  the  federal  power  merely  be-  7  New   York   v.   Miller,    202  TJ.   S. 

cause  it  is  measured  by  authorized  or  584,  50  L.  Ed.  1155. 
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essentially  and  for  every  practical  purpose  a  tax  on  the  entire  busi- 
ness of  the  corporation,  including  that  which  is  interstate,  and  on  its 
entire  property,  including  that  in  other  states,  the  capital  stock  rep- 
resenting as  it  does  all  of  the  business  of  the  corporation,  of  every 
class,  and  all  of  the  corporation's  property  wherever  located.  "When 
tested,  as  it  must  be,  by  its  substance — its  essential  and  practical 
operation — rather  than  its  form  or  local  eharacterization,  such  a 
license  fee  or  excise  is  unconstitutional  and  void  as  illegally  burden- 
ing interstate  commerce  and  also  as  wanting  in  due  process  because 
laying  a  tax  on  property  beyond  the  jurisdiction  of  the  state. "  *  So, 
the  Texas  statutes,  under  which  a  foreign  corporation  is  required  to 
pay  a  charge,  based  on  the  amount  of  its  authorized  capital  stock, 
for  a  permit  to  do  business  in  the  state,  and  to  pay  an  annual  fran- 
chise tax  based  tipon  the  amount  of  its  capital  stock,  unless  the 
amount  thereof,  issued  and  outstanding,  plus  the  surplus  and  undi- 
vided profits  of  the  corporation  exceed  its  authorized  capital  stock, 
when  and  in  which  case  the  tax  is  to  be  based  on  the  aggregate  of 
such  amounts,  are  invalid,  as  to  a  foreign  corporation  engaged  in 
interstate  commerce,  under  the  commerce  and  due  process  clauses 
of  the  Constitution.^ 

§4589.  Double  ta.xation — ^Validity.    Although  the  proportionate 
distribution  of  the  burdens  of  government  is  the  desideratum'  in  taxa- 

8  International  Paper  Co.'  v.  Massa-  v.  Kansas,  216  TJ.  S.  56,  54  L.  Ed.  378 

chusetts,    246   U.   S.   135,    142,   62   L.  (r^'g  75  Kan.  664,  90  Pac.  319),  and 

Ed.   624,   Ann.   Cas.   1918   C   617,  re-  "Western  U.   Tel.  Co.   v.  Kansas,  216 

capitulating  the   holdings  in   Ludwig  U.'  S.  1,  54  L.  Ed.  355  (rev'g  75  Kan. 

V.  Western  U.  Tel.  Co.,  216  U.  S.  146,  609,  90  Pac.  299),  holding  the  Kansas 

54  L.  Ed.  423;  Pullman  Co.  v.  Kan-  charter  fee  void.  ^Por  recent  cases  in- 

sas,  216  17.  S.  56,  54  L.  Ed.  378,  and  volving  the  Virginia  entrance  fee,  see 

"Western  XJ.   Tel.   Co.  v.   Kansas,  216  General   Eailway  Signal  Co.   v.   Vir- 

TJ-.  S.  1,  54  L.  Ed.  355.  ginia,   246  U.   S.  500,  62  L.  Ed.  854 

9Looney   v.   Crane   Co.,   245   IT.  S.  (aff'g  118  Va.  301,  87  S.  E.  598),  and 

178,  62  L.  Ed.  230,  aff'g  218  Fed.  260.  Dalton  Adding  Maeh.  Co.  v.  Virginia, 

To  the  same  effect,  see  International  246  U.  S.  498,  62  L.  Ed.  851   (aff'g 

Paper  Co.  v.  Massachusetts,  246  U.  S.  118  Va.  563,  88  S.  E.  167).     See  also 

135,  62  L.  Ed.  624,  Ann.  Cas.  1918  G  Atchison,  T.  &  S.  P.  R.  Co.  v.  O'Con- 

617   (rev'g  228  Mass.  101,  117  N.  E.  nor,  223  U.  S.  280,  56  L.  Ed.  436,  Ann. 

246),  and  Locomobile  Co.  of  America  Oas.  1913  C  1050,  in  which  a  Colorado 

v.   Massachusetts,  246  TJ.   S.   146,   62  tax  was  said  to  be  obviously  "of  the 

Ii.  Ed.  631  (rev'g  228  Ma,S3.  117,  117  kind  decided  by  this  court  to  be  un- 

N.  E.  5),  holding  the  Massachusetts  constitutional,"     citing     Ludwig    v. 

excise    tax   unconstitutional;    Ludwig  Western  U.  Tel  Co.;   Pullman  Co.  v. 

V.  Western  U.  Tel.  Co.,  216  TJ.  S.  146,  Kansas,  and  Western  TJ.  Tel.  Co.  v. 

54  L.  Ed.  423,  holding  the  Arkansas  Kansas,  supra, 
license  fee  invalid,  and  Pullman  Co. 
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tion^"  and  notwithstanding  the  fact  that  double  taxation  is  contrary 
^0  the  policy  of  the  law,^^  such  taxation,  not  being  prohibited  by  the 
Federal  Constitution,^*  is  within  the  legitimate  power  of  a  state, 
unless  the  state  constitution  declares  otherwise.^^  Moreover,  it  is 
generally  accepted  that,  in  no  event,  is  double  taxation,  resulting 
from  the  exercise  by  two  different  states  of  the  taxing  jurisdiction 
respectively  inhering  in  each,  invalid,^*  since  a  tax  in  one  state  is 


10 "Justice  requires  that  the  bur- 
dens of  government  shall  as  far  aa  is 
pradticable  be  laid  equally  on  all; 
and  if  property  is  taxed  once  in  one 
way,  it  would  ordinarily  be  wrong  to 
tax.it  again  in  another  way,  when  the 
burden  of  both  taxes  falls  on  the  same 
person.  Sometimes  tax  laws  have 
that  effect,  but  if  they  do  it  is  be- 
cause the  legislature  has  unmistak- 
ably so  enacted."  Tennessee  v.  Whit- 
worth,  117  U.  S.  129,  29  L.  Ed.  830. 

The  only  person  who  is  entitled  to 
complain  of  a  double  assessment  is 
the  one  who  is  made  to  bear  more 
than  his  proportion  of  the  burden  of 
taxation.  Anaconda  Copper  Min.  Co. 
v.  Eavalli  County,  52  Mont.  422,  158 
Pae.  682. 

11  Anaconda  Copper  Min.  Co.  v. 
Eavalli  County,  52  Mont.  422,  158 
Pac.  682. 

12  Davidson  v.  New  Orleans,  96  tJ. 
S.  97,  24  L.  Ed.  616. 

"Nothing  in  the  14th  Amendment 
imposes  any  ironclad  rule  upon  the 
states  with  respect  to  their  internal 
taxation,  or  prevents  them  from  im- 
posing double  taxation,  or  any  other 
form  of  unequal  taxation,  so  long  as 
the  inequality  is  not  based  upon  arbi- 
trary distinctions."  St.  Louis  South- 
western E.  Co.  V.  Arkansas,  235  TJ. 
S.  350,  59  L.  Ed.  265. 

13  United  States.  Tennessee  v. 
Whitworth,  117  U.  S.  129,  29  L.  Ed. 
830.. 

Connecticut.  Toll  Bridge  Co.  v.  Os- 
born,  35  Conn.  7. 

Iowa.  Cook  V.  Burlington,  59  Iowa 
251,  44  Am.  Eep.  679,  18  N.  W.  113. 


Massachusetts.  ,  Salem  Iron  Taetory 
Co.  V.  Inhabitants  of  Danvers,  10 
Mass.  514. 

IVlissouri.  Ogden  v.  St.  Joseph,  90 
Mo.  522,  3  S.  "W.  25. 

Nortli  Carolina.  Board  Com  'rs  Dur- 
ham Co.  V.  Blaekwell  Durham  Tobacco 
Co.,  116  N.  C.  441,  21  S.  E.  423;  Belo 
V.  Forsyth  County  Com'rs,  82  N.  C. 
415,  33  Am.  Rep.  688. 

Pennsylvania.  Pittsburgh,  F.  W. 
&  C.  Ey.  Co.  V.  Com.,  66  Pa.  St.  73, 
5  Am.  Eep.  344,  349. 

Tennessee.  Memphis  v.  Home  Ins. 
Co.,  91  Tenn.  558,  19  S.  W.  1042. 

14 "No  doubt  it  would  be  a  great 
advantage  to  the  country  and  to  the 
individual  states  if  principles  of  tax- 
ation could  be  agreed  upon  which  did 
not  conflict  with  each  other,  and  a 
common  scheme  could  be  adopted  by 
which  taxation  of  substantially  the 
same  property  in  two  jurisdictions 
could  be  avoided.  But  the  Constitu- 
tion of  the  United  States  does  not  go 
so  far.  Coe  v.  Errol,  116  U.  S.  517, 
524,  29  L.  Ed.  715,  718,  6  Sup.  Ct.  Eep. 
475;  Knowlton  v.  Moore,  178  U.  6. 
41,  44  L.  Ed.  969,  20  Sup.  Ct.  Eep. 
747;  Dyer  v.  Osborne,  11  E.  I.  321, 
327,  23  Am.  Eep.  460;  Cooley  Taxn. 
2d.  ed.  221n.  *  *  *  The  state  of 
Alabama  is  not  bound  to  make  its 
laws  harmonize  in  principle  with 
those  of  other  states.  If  property  is 
untaxed  by  its  laws,  then  for  the  pur- 
pose of  its  laws  the  property  is  not 
taxed  at  all."  Kidd  v.  Alabama,  188 
U.  S.  730,  47  L.  Ed.  669.       ' 

To  abstain  from  taxing  property 
because  it  has  paid  taxes  to  another 
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no  tax  for  the  purposes  of  another,^*    The  double  'taxation  which,  if 


sovereign  might  be  well  enough  in  al- 
truistic philosophy,  but  has  no  place 
in  any  revenue  system  based  on  sound 
principles.  Taxation  and  legal  pro- 
tection must  go  together.  If  property 
enjoys  the  benefit  of  the  protection 
of  the  laws  of  a  state,  it  should,  linder 
sound  principles  of  taxation,  pay  its 
just  quota  towards  defraying  the  ex- 
pense of  the  administration  of  those 
laws,  and  to  let  it  off  from  the  pay- 
ment would  be  an  invidious  discrim- 
ination against  the  other  property  of 
the  state,  which  would  then  have  to 
bear  that  much  more  than  its  just  and 
equal  share  of  the  expense  of  the  ad- 
ministration of  the  laws.  Griggsry 
Const.  Co.  V.  Freeman,  108  La.  435, 
58  L.  E.  A.  349,  32  So.  399. 

15  Wright  v.  Louisville  &  N.  E.  Co., 
195  V.  S.  219,  49  L.  Ed.  167;  Kidd  v. 
Alabama,  188  U.  S.  730,  47  L.  Ed.  669; 
Seward  v.  Eising  Sun,  79  Ind.  351; 
Dwight  V.  Boston,  12  Allen  (Mass.) 
316,  90  Am.  Dec.  149;  McKeen  v. 
Northampton,  49  Pa.  St.  519,  88  Ajn. 
Dec.  515;  Dyer  v.  Osborne,  11  E.  I. 
321,  23  Am.  Eep.  460. 

The  prohibition  in  a  statute  pro- 
viding that  "no  property  shall  be 
taxed  twice  in  the  same  year"  does 
not  apply  to  taxation  in  another  state. 
Griggsry  Const.  Co.  v.  Freeman,  108 
La.  435,  58  L.  E.  A.  349,  32  So. 
399. 

"It  is  too  well  settled  to  require 
the  citation  of  authorities  that  the 
several  states  of  the  Union  are  for- 
eign to  each  other  except  so  far  as 
the  United  States  is  paramount  as 
the  dominating  government,  and  ex- 
cept so  far  as  they  are  bound  to  rec- 
ognize the  fraternity  among  sover- 
eignties established  by  the  Constitu- 
tion of  the  United  States.  No  state 
taxation  laws  can  have  extraterri- 
torial effect.  Each  state,  so  far  as 
relates  to  the  power  of  taxation,  is 


an  independent  sovereignty.  It  is, not 
concerned  with  what  other  states  may 
do  as  to  property  within  its  jurisdic- 
tion, which  may  be  made  the  subject 
of  taxation  by  itself. ' '  Bellows  Falls 
Power  Co.  v.  Com.,  222  Mass.  51,  Ann. 
Cas.  1916  C  834,  109  N.  E.  891. 

"If  the  owner  of  personal  property 
within  a  state  resides  in  another  state, 
which  taxes  him  for  that  property  as 
part  of  his  general  estate  attached  to 
his  person,  this  action  of  the  latter 
state  does  not  in  the  least  affect  the 
right  of  the  state  in  which  the  prop- 
erty is  situated  to  tax  it  also."  Coe 
V.  Town  of  Errol,  116  U.  S.  517,  524, 
29  L.  Ed.  715.  See  also  Eailroad  & 
Banking  Co.  v.  Wright,  125  Ga.  589, 
54  S.  B.  52,  and  Central  of  Georgia 
Ey.  Co.  v.  Wright,  125  Ga.  617,  54  S. 
E.  64,  rev'd  on  other  grounds  in  207 
U.  S.  127,  52  L.  Ed.  134;  Whitaker 
V.  Brooks,  90  Ky.  68,  13  S.  W.  355; 
Griggsry  Const.  Co.  v.  Freeman,  108 
La.  435,  58  L.  E.  A.  349,  32  So.  399; 
Winkley  v.  Town  of  Newton,  67  N. 
H.  80,  35  L.  E.  A.  756,  36  Atl.  610; 
Prairie  Cattle  Co.  v.  Williamson,  5 
Okla.  488,  49  Pac.  937;  State  v.  Fi- 
delity &  Deposit  Co.  of  Maryland, 
35  Tex.  Civ.  App.  214,  80  S.  W.  544. 
But  see  State  v.  Bodcaw  Lumber  Co., 
128  Ark.  505,  194  S.  W.  692,  in  which 
the  Supreme  Court  of  Arkansas,  cit- 
ing, apparently  under  a  misconstruc- 
tion thereof,  Wright  v.  Louisville  & 
N.  E.  Co.,  195  U.  S.  219,  49  L.  Ed. 
167,  wherein  it  was  declared  that  "a 
tax  in  another  state  is  no  tax  for  the 
purposes  of  the  state  of  Georgia," 
says:  "Nor  does  it  matter,  in  consid- 
ering the  question  of  double  taxation, 
whether  property  is  doubly  taxed  part- 
ly in  one  state  and  partly  in  another, 
for  the  rule  against  double  taxation 
reaches  to  any  form  and  prohibits  the 
double  taxation  under  different  sov- 
ereignties. ' ' 
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any,  the  law  refuses  to  sanction  is  the  taxation  of  the  same  property 
twice  within  the  same  jurisdiction.^^- 

Some  of  the  state  constitutions  expressly  prohibit  double  taxation ; 
others  require  equality  and  uniformity  in  taxation,  and  "uniform- 
ity in  taxation  and  double  taxation  are  wholly  inconsistent.  One 
cannot  exist  where  the  other  is  in  force."*'    Double  taxation,  how- 


leohio  Biver  &  W.  B.  Co.  v.  Dit- 
tey,  232  TJ.  S.  576,  '58  L.  Ed.  737; 
Bradley  v.  Bauder,  36  Ohio  St.  38,  38 
Am.  Eep.  547. 

"Each  state  is  sovereign  and  inde- 
pendent, and  has  authority  to  impose 
a  tkx  on  all /property  within  its  juris- 
diction. It  does  not  lose  its  power 
because  property  brought  into  the 
state  may  have  been  subjected  to  tax- 
ation in  the  state  from  which  it  was 
brought  for  the  same  period.  It  can- 
not be  regarded  as  double  taxation 
ilnless  it  is  twice  taxed  in  the  same 
jurisdiction."  Mosby  v.  Board 
Com'rs  Greenwood  'Co.,  98  Kan.  594, 
158  Pac.  657. 

"When  a  state  finds  property  with- 
in its  jurisdiction,  it  is  not  necessary, 
before  taxing  it,  to  investigate  and 
ascertain  whether  any  other  state  has 
already  taxed  it  or  asserts  the  right 
so  to  do;  and  if  it  happens  that  two 
or  more  jurisdictions  have  levied  a 
tax  upon  the  same  item  or  description 
of  property  for  the  same  period  it  ia 
not  double  taxation  within  the  con- 
■  demnation  of  the  law.  A  double  tax- 
ation, obnoxious  to  the  rule,  is  where 
the  second  or  additional  burden  ia 
imposed  by  the  same  sovereignty 
which  imposed  the  first."  Judy  v. 
Beekwith,  137  Iowa  24,  15  L.  E.  A. 
(N.  S.)  142,  15  Ann.  Cas.  890,  114 
N.  W.  565. 

"A  double  tax,  properly  speaking, 
would  be  to  tax  the  same  property 
twice  for  the  same  purpose."  Bald- 
win Tool  Works  v.  Blue,  240  Fed.  202, 
210. 

1''  In  so  far  as  a  double  tax  destroys 
the  equality   required,   it  is   invalid, 


'but  not  otherwise.  Campbell  County 
V.  Newport,  174  Ky.  712,  li.  B.  A. 
1917  D  791,  193  S.  W.  1;  "William  Wil- 
kins  Co.  V.  Baltimore,  103  Md.  293, 
7  Ann.  Cas.  1192,  63  Atl.  562;  United 
States  Elec.  Power  &  Light  Co.  v. 
State,  79  Md.  63,  28  Atl.  768. 

In  view  of  the  provision  of  the 
Kentucky  Constitution  which  requires 
taxation  to  be  uniform,  "  'double 
taxation'  ineans  taxing  twice,  for  the 
same  purpose,  in  the  same  year,  some 
of  the  property  of  the  territory  in 
which  the  tax  is  laid  without  taxing 
all  of  it.  If  all  the  property  in  the 
territory  upon  which  the  tax  is  im- 
posed is  taxed  twice  and  for  the  same 
purpose  and  in  the  same  year  with- 
out discriinination  or  exemption  this 
is  not  double  taxation  in  the  sense 
that  such  taxation  is  prohibited,  be- 
cause, within  constitutional  limits, 
if  the  tax  is  uniform,  the  amount  of 
it  is  in  the  discretion  of  the  taxing 
authorities,  and  it  may  all  be  levied 
at  one  time,  or  it  may  be  the  subject 
of  several  levies."  Campbell  Coun- 
ty V.  Newport,  174  Ky.  712,  L.  B.  A. 
1917  D  791, 193  S.  W.  1. 

"There  is  a  sense  *  *  *  in 
which  duplicate  taxation  may  be  un- 
derstood *  *  *  which  would  ren- 
der it  wholly  inadmissible  under  any 
constitution  requiring  equality  and 
uniformity  in  taxation.  By  duplicate 
taxation  in  this  sense  is  understood 
the  requirement  that  one  person  or 
any  one  subject  of  taxation  shall 
directly  contribute  twice  to  the  same 
burden  while  other  subjects  of  taxa- 
tion belonging  to  the  same  class  are 
required    to    contribute    but    once," 
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ever,  is  never  to  be  presumed.  On  the  contrary,  it  is  a  well-settled 
rule  that  a  statute  will  not  be  so  construed  as  to  give  it  this  effect,  if 
any  other  reasonable  construction  can  be  placed  upon  it.^*  "In  cor- 
porations," said  Chief  Justice  "Waite  in  the  Supreme  Court  of  the 
United  States,  "four  elements  of  taxable  value  are  sometimes  found: 
1,  franchises;  2,  capital  stock  in  the  hands  of  the  corporation;  3, 
corporate  property ;  and,  4,  shares  of  the  capital  stock  in  the  hands 
of  the  individual  stockholders.    Each  of  these  is,  under  some  circum- 


Cooley    on    Taxation    (3rd    Ed.),    p. 
394. 

A  constitutional  provision  that 
every  person  shall  "contribute  his 
proportion  of  public  taxes  for  the  sup- 
port of  the  governnvent,  according  to 
his  actual  worth  in  real  or  personal 
property,"  is  a  prohibition  against 
double  taxation.  Frederick  County 
Com'rs  V.  Farmers'  &  Mechanics'  Nat. 
Bank,  48  Md.  117;  State  v.  Sterling, 
20  Md.  502,  520.  See  also  First  Nat. 
Bank  v.  Covington,  103  Fed.  523; 
People  V.  Badlam,  57  Cal.  594. 

18  United  States.  Tennessee  v. 
Whitworth,  117  U.  S.  129,  29  L.  Ed. 
830. 

Coimecticut.  Security  Co.  v.  Town 
of  Hartford,  61  Conn.  89,  23  Atl.  699; 
Osborn  v.  New  York  &  N.  H.  B.  Co., 
40  Conn.  491;  Toll  Bridge  Co.  v.  Os- 
born, 35  Conn.  7. 

Georgia.  Wright  v.  Southwestern 
E.  Co.,  64  Ga.  783;  Bank  of  Georgia 
V.  Savannah,  Dudley,  130. 

niiuois.  New  York  Cent.  B.  Co.  v. 
Stevenson,  277  III.  474,  115  N.  B.  633; 
Republic  Life  Ins.  Co.  v.  FoUak,  73 
111.  292. 

Kentucky.  Louisville  &  B.  Mail 
Co.  V.  Barbour,  88  Ky.  73,  9  S.  W.  516. 

Massachusetts.  Fall  Biver  v.  Bris-. 
tol  County  Com'rs,  125  Mass.  567; 
Salem  Iron  Factory  Co.  v.  Inhabitants 
of  Dan  vers,  10  Mass.  514;  Boston  & 
S.  Glass  Co.  V.  Boston,  4  Mete.  181, 
186. 

Michigan.  Lenawee  County  Sav. 
Bank  v.  Adrian,  66  Mich.  273,  276,  33 
N.  W.  304. 


Mississippi.  State  v.  Simmons,  70 
Miss.  485,  12  So.  477. 

Missouri.  Ogden  v.  St.  Joseph,  90 
Mo.  522,  3  S.  W.  25;  Valle  v.  Ziegler, 
84  Mo.  214. 

New  Hampshire.  Cheshire  County 
Tel.  Co.  V.  State,  63  N.  H.  167;  Nash- 
ua Sav.  Bank  v.  Nashua,  46  N.  H.  389. 

Pennsylvania..  Com.  v.  Fall  Brook 
Coal  Co.,  156  Pa.  St.  488,  26  Atl. 
1071;  Lackawanna  County  v.  First 
Nat.  Bank  of  Scranton,  94  Pa.  St.  221.- 

Bbode  Island.  Providence  Inst,  for 
Savings  v.  Gardiner,  4  R.  I.  484. 

"Intent  to  impose  taxation  which 
is  double  even  from  an  economic  view- 
point is  not  to  be  ascribed  to  legisla- 
tion in  absence  of  clear  and  unambig- 
uous expression."  First  Nat.  Bank 
of  City  of  Superior  v.  Douglas  County, 
124  "Wis.  15,  4  Ann.  Cas.  34,  102  N. 
W.  315. 

In  a  New  Hampshire  ease  it  was 
isaid:  "It  is  a  fundamental  prin- 
ciple in  taxation  that  the  same  prop- 
erty shall  not  be  subject  to  a  double 
tax,  payable  by  the  same  r-t^ty  either 
directly  or  indirectly,  and  where  it  is 
once  decided  that  any  kind  or  class 
of  property  is  liable  to  be  taxed  under 
one  provision  of  the  statutes  it  has 
been  held  to  follow  as  a  legal  conclu- 
sion that  the  legislature  could  not 
•have  intended  the  same  property 
should  be  subject  to  another  tax, 
though  there  may  be  general  errors 
in  the  law,  which  would  seem  to 
imply  that  it  was  to  be  taxed  a  sec- 
ond time."  Nashua  Sav.  Bank  v. 
Nashua,  46  N.  H.  389,  398. 
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stances,  an  appropriate  subject  of  taxation ;  and  it  is  no  doubt  within 
the  power  of  a  state,  when  not  restrained  by  constitutional  limita- 
tions, to  assess  taxes  upon  them  in  a  way  to  subject  the  corporation 
or  the  stockholders  to  double  taxation.  Double  taxation  is,  however, 
never  to  be  presumed. "  ^®  -     , 

Moreover,  it  must  be  understood  that  it  is  the  direct  duplication 
of  burden  which  the  equality  and  uniformity  requirement. condemns. 
"Whether,"  says  Judge  Gooley,  "there  is  injustice  in  the  taxation 
in  every  instance  in  which  it  can  be  shown  that  an  individual  who 
has  been  directly  taxed  his  due  proportion  is  also  compelled  indirectly 
to  contribute  is  a  question  we  have  no  occasion  to  discuss.  It  is  suffi- 
cient for  our  purposes  to  show  that  the  decisions  are  nearly,  if  not 
quite  unanimous  in  holding  that  taxation  is  not  invalid  because  of 
any  such  unequal  results.  It  cannot  be  too  distinctly  borne  in  mind 
that  any  possible  system  of  tax  legislation  must  inevitably  produce 
unequal  and  unjust  results  in  individual  instances;  and  if  inequality 
in  result  must  defeat  the  general  law,  then  taxation  becomes  impos- 
sible and  governments  must  fall  back  upon  arbitrary  exactions.  But 
no  such  impracticable  principle  is  recognized  in  revenue  laws.  While 
equality  and  justice  are  constantly  to  be  aimed  at,  impossibilities  are 
not  demanded.  Tax  legislation  must  be  practical.  It  is  one  of  the 
reasons  for  levying  indirect  taxes,  and  other  taxes  than  those  on 
property  by  value,  that  they  are  supposed  to  diminish  the  inequalities 
that  would  exist  if  a  single  species  of  taxation  only  were  to  be  levied. 
The  legislature  must  judge  of  the  general  result,  and  when  the  law 
has  apportioned  the  tax,  individual  harS^ships  must  be  regarded  as 

among  the  inconveniences  which  are  incident  to  regular  govern- 
ment, "^o 

,  Again,  while  taxes  are  levied  upon  the  individual,  and  not  upon 
property,  though  the  value  of  the  property  owned  by  him  is  the 
standard  by  which  the  extent  of  his  liability  is  ascertained  and  meas- 
ured, and,  therefore,  the  imposition  of  a  tax  twice  upon  one  person 
for  the  same  purpose  because  of  his  ownership  of  a  particular  piece 
of  property  would  be  a  double  tax,  which,  in  consequence  of  its 
inequality,  would  not  be  sustained,  when  the  same  property  repre- 
sents distinct  values  belonging  to  different  persons,  be  those  persons 
natural  or  artificial,  both  persons  may  be  lawfully  taxed,  and  the 
amounts  of  their  separate  contributions  would  be  fixed  by  values 
which  the  same  property  represented  in  the  hands  of  each,  respec- 
tively.   And  this  would  not  be  double  taxation  in  the  sense  in  which 

19  Tennessee  v.  "Whitworth,  117  IT.  20  Gooley  on  Taxation  (Srd  Ed.),  p. 

S.  129,  2&  L.  Ed.  830.  \  389. 
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it  is  obnoxious  to  a  constitutional  provision  requiring  equality  in 
taxation  or  prohibiting  double  taxation.^* 


§4590.  — ^^  Existence.  In  view  of  the  fact  that  the  doctrine  that 
the  property  of  a  corporation  belongs  in  law  to  the  corporation  as 
an  entity  separate  and  distinct  from  its  members  is  a  mere  fiction  of 
the  law,  that  the  beneficial  interest  is  in  the  stockholders,  and  that 
the  shares  of  the  capital  stock  in  their  hands  merely  represent  such 
beneficial  interest,  the  position  that  it  is  not  double  taxation  to  impose 
one  tax  upon  the  property  of  a  corporation,  or  upon  its  capital  stock, 
and  another  tax  upon  the  shares  of  the  capital  stock  in  the  hands 
of  the  individual  stockholders  has  been  vigorously  attacked.  Some 
courts  have  held  that  it  is  double  taxation.^^    Other  courts,  including 


ZlTJnited  States  Elee.  Power  & 
Light  Co.  V.  State,  79  Md.  63,  28  Atl. 
768,  quoted  with  approval  in  William 
Wilkens  Co.  v;  Baltimore,  103  Md. 
293,  7  Ann.  Gas.  1192,  63  Atl.  562. 

"The  best-devised  system  of  taxa- 
tion based  upon  the  values  of  property 
must  of  necessity  produce  unequal  re- 
sults so  long  as  the  attempt  is  made 
to  tax  all  property,  including  real 
estate,  personal  chattels,  and  moneys 
and  credits.  One  person  will  be  taxed 
upon  the  real  estate  boughfr  upon 
credit,  and  another  upon  the  obliga- 
tion which  he  holds  for  the  purchase 
money;  and  this  must  necessarily  be 
so  or  there  would  be  but  little  taxa- 
tion upon  credits,  because  for  the  most 
part  they  are  either, the  representativie 
of  money  or  property  of  some  kind 
held  by  another."  Cook  v.  Burling- 
ton, 59  Iowa  251,  44  Am.  Bep.  679,  13 
N.  W.  113. 

In  the  absence  of  an  express  con- 
stitutional prohibition,  there  is  no 
necessary  nor  inherent  objection  to 
taxing  the  same  property  twice  tO' 
different  persons,  at  least,  when  there 
is  some  estate  or  right  in  each  of  such 
persons.  Bank  of  California,  National 
Ass'n  V.  Eoberts,  173  Cal.  398,  160' 
Pac.  225. 

22  United  States.    City  &  County  of  ' 


San  Francisco  v.  Maekay,  10  Sawy. 
431,  21  Fed.  539,  22  Fed.  602. 

California.  Spring  Valley  Water 
Works  V.  Schottler,  62  Cal.  69;  People 
V.  Badlam,  57  Cal.  594. 

Connecticut.  See  Town  of  New 
Haven  v.  City  Bank,  31  Conn.  106. 

Iowa.  See  Cook  v.  Burlington,  59 
Iowa  251,  44  Am.  Eep.  679,  13  N.  W. 
113. 

Kansas.  Griffith  v.  Watson,  19  Kan. 
23. 

Maine.  Stevens  v.  Dexfield  &  M. 
Bridge  Co.,   115  Me.- 402,  99  Atl.  94. 

Maryland.  Frederick  County  Com  'rs 
v.  Farmers'  &  Mechanics'  Nat.  Bank, 
48  Md.  117;  State  v.  Cumberland  & 
P.  E.  Co.,  40  Md.  22,  51;  Baltimore 
V.  Baltimore  &  0.  E.  Co.,  6  Gill  288, 
48  Am.  Dec.  531;  Tax  Cases,  12  Gill 
&  J.  117.  See  Gordon  v.  Baltimore, 
5  Gill  231. 

Missouri.  Ogden  v.  St.  Joseph,  90 
Mo.  522. 

New  Kampstalre.  Cheshire  County 
'Tel.  Co.  V.  State,  63  N.  H.  167. 

New  Jersey.  Smith  v.  Eamsey,  54 
N.  J.  L.  546;  Jersey  City  Gaslight  Co. 
V.  Jersey  City,  46  N.  J.  L.  194.  See 
also  Trenton  v.  Standard  Fire  Ins. 
Co.,  76  N.  J.  L.  79,  68  Atl.  1111. 

It  is  double  taxation  in  the  ease  of 
a  bank  as  well  as  in  the  case  of  any 
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the  Supreme  Court  of  the  United  States,  have  taken  a  different  view, 
and  have  held  that  the  shares  of  the  capital  stock  of  a  corporation  in 
the  hands  of  the  stockholders,  though  representing  their  interest  in 
the  property  of  the  corporation,  are,  for  the  purposes  of  taxation, 
distinct  from  the  property  of  the  corporation,  and  from  its  capital 
stock  in  its  hands,  and  that  to  tax  both — the  former  to  the  corpora- 
tion, and  the  latter  to  the  stockholders — is  not  double  taxation.^ 


other  corporation.  Inhatiitsmts  of 
East  Livermore  v.  Livermore  Falls 
Trust  &  Banking  Co.,  103  Me.  418,  15 
L.  E.  A.  (N.  S.)  952,  13  Ann.  Cas. 
631,  69  Atl.  306. 

"It  is  unquestionably  true  that  the 
property  of  a  corporation  does  not 
belong  to  the  shareholders;  they  are 
not  the  legal  owners,  but  they  have 
an  equitable  or  beneficial  interest 
therein.  It  is  held  and  managed  for 
their  use  and  benefit,  and  under  their 
control  and  direction.  It  is  not  a 
mere  metaphysical  subtlety  to  say 
that  the  corporate  property  is  rep- 
resented by  the  shares  of  stock.  It 
is  substantially  true,  for  a  tax  as- 
sessed on  the  property  of  the  corpora- 
tion is  in  reality  imposed  upon  the 
shareholders,  and  is  paid  by,  them  in- 
directly." Per  Bartol,  C.  J.,  in  Fred- 
erick County  Com'rs  v.  Farmers'  & 
Mechanics'  Nat.  Bank,  48  Md.  117, 
120. 

"The  same  reasoning  is  not  ap- 
plicable, in  the  strict  legal  aspect  of 
the  case,  to  a  foreign  corporation, 
and  that  because  taxes  paid  in  an- 
other state  are  no  taxes  at  all  as  far 
as  this  state  is  concerned;  but  the 
essential  equity  of  the  case  is  the 
same."  Trenton  v.  Standard  Fire 
Ins.  Co.,  76  N.  J.  L.  79,  68  Atl.  1111. 

"While  it  may  be  conceded  that 
the  property  of  the  stockholder  in  his 
shares  is  so  legally  distinguishable 
from  that  of  the  corporate  entity  in 
its  specific  assets  that  the  legislature 
might  tax  both  without  defiance  of 
an  definite  constitutional  inhibition 
*    *    *    yet,     broadly     viewed,     the 


value  of  the  stock  in  the  hands  of  the 
shareholders  includes  the  net  value 
of  all  the  property  which  the  corpo- 
ration owns;  not  only  tangible  prop- 
erty, but  also  the  franchise  and  any 
good  will  from  which  results  proba- 
bility of  profits."  First  Nat.  Bank 
of  Gity  of  Superior  v.  Douglas  Coun- 
ty, 124  "Wis.  15,  4  Ann.  Cas.  34,  102 
N.  W.  315. 

23  United  States.  Shelby  County  v. 
Union  &  Planters'  Bank,  161  U.  S. 
149,  40  L.  Ed.  650;  Bank  of  Commerce 
v.  Tennessee,  161  U.  S.  134,  40  L.  Ed. 
645;  New  Orleans  v.  Houston,  119  U. 
e.  265,  2T7,  30  L.  Ed.  411;  Sturges  v. 
Carter,  114  U.  S.  511,  521,  29  L.  Ed. 
240;  Farrington  v.  Tennessee,  95  U. 
S.  679,  24  L.  Ed.  558;  Van  Allen  v. 
Assessors,  3  "Wall.  573,  18  L.  Ed.  229. 

Illinois.  Greenleaf  v.  Board  Re- 
view Morgan  Co.,  184  111.  226,  75 
Am.  St.  Eep.  168,  56  N.  E.  295;  Dan- 
ville Banking  &  Trust  Co.  v.  Parks, 
88  111.  170;  Porter  v.  Eoekford,  R.  I. 
&  St.  L.  R.  Co.,  76  111.  561. 

Iowa.  Judy  v.  Beckwith,  137  Iowa 
24,  15  L.  R.  A.  (N.  S.)  142,  15  Ann. 
Cas.  890,  114  N.  W.  565. 

North  Carolina.  Board  Com 'ra  Dur- 
ham Co.  V.  Blackwell  Durham  Tobac- 
co Co.,  116  N.  €.  441,  21  S.  E.  423; 
Belo  V.  Forsyth  County  Com'rs,  82 
N.  C.  415,  33  Am.  Rep.  688. 

Ohid.  Bradley  v.  Bauder,  36  Ohio 
St.  28,  3«  Am.  Eep.  547. 

Tennessee.  State  v.  Bank  of  Com- 
merce, 95  Tenn.  221,  31  S.  W.  993; 
Memphis  v.  Home  Ins.  Co.,  91  Tenn. 
558,  19  S.  W.  1042;  Street  B.  Co.  v. 
Morrow,  87  Tenn.  406,  2  L.  R.  A.  853, 
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"The  capital  stock  of  a  corporation  and  the  shares  into  which  such 
stock  may  be  divided  and  held  by  individual  shareholders,"  says  the 
Federal  Supreme  Court,  "are  two  distinct  pieces  of  property.  Ths' 
capital  stock  and  the  shares  of  stock  in  the  hands  of  the  shareholders 
may  both  be  taxed,  and  it  is  not  double  taxation.  "2*    It  has  been 


11  S.  W.  348;  Memphis  v.  Ensley,  6 
Baxt.  553,  32  Am.  Rep.  532. 

Virginia.  Com.  v.  Charlottesville 
Perpetual  Building  &  Loan  Co.,  90  Va. 
790,  44  Am.  St.  Rep.  950,  20  S.  E.  364; 
State  Bank  of  Virginia  v.  Bichmond, 
79  Va.  113. 

"The  argument  is,  that  the  capital 
of  the  corporation  is  invested  in  prop- 
erty which  is  taxed  in  the  name  of 
the  corporation,  and  that  the  shares 
in  the  capital  stock,  when  owned  by 
individuals,  only  represent  proportions 
in  the  ownership  of  such  property 
and  hence  to  tax  the  shares  is  another 
mode  of  taxing  jthe  property  of  the 
corporation,  and  that  a  tax  upon  both, 
■although  the  tax  is  imposed  by  an- 
other state,  violates  the  rule  or  prin- 
ciple of  equality  established  by  the 
Constitution.  This  argument,  how- 
ever plausible  it  seems,  has  never  met 
with  favor  from  the  courts."  Bradley 
V.  Bander,  36  Ohio  St.  28,  38  Am. 
Rep.  547. 

Corporate  stock  is  a  liability  of  the 
corporation  and  not  an  asset.  South- 
ern Gum  Co.  V.  Laylin,  66  Ohio  St. 
578,  64  N".  B.  564. 

In  a  Virginia  case  it  was  held  that 
a  statute  taxing  the  "capital  includ- 
ing money,  credits,  or  other  thing 
invested, ' '  and  ' '  the  value  of  all  capi- 
tal of  incorporated  joint  stock  com- 
panies not  otherwise  taxed,"  author- 
ized the  taxation  of  both  the  capital 
stock  of  corporations  not  otherwise 
taxed  and  the  shares  of  stock  in 
such  companies  held  by  resident  and 
nonresident  holders.  ■  Com.  v.  Char- 
lottesville Perpetual  Building  &  Loan 
Co.,  90  Va.  790,  44  Am.  St.  Rep.  950, 
20  S.  E.  364. 


A  statute  requiring  bank  stock  to 
be  assessed  in  the  names  of  the  hold- 
ers at  its  actual  market  value  is  not 
objectionable  as  imposing  double  tax- 
ation, although  the  capital  of  the 
■bank  is  largely  invested  in  real  estate, 
which  is  also  taxed.  Jefferson  County 
Sav.  Bank  v.  Hewitt,  112  Ala.  546, 
20  So.  926. 

21  Bank  of  Commerce  v.  Tennessee, 
161  U.  S.  134,  40  L.  Ed.  645.  See 
also  Farrington  v.  Tennessee,  95  U.  S. 
679,  687,  24  L.  Ed.  558;  New  York 
V.  Commissioners  of  Taxes  &  Assess- 
ments City  &  County  of  New  York, 
71  U.  S.  244,  18  L.  Ed.  344;  Church- 
ill V.  irtica,  3  Wall.  (U.  S.)  573,  18 
L.  Ed.  229;  William  Wilkens  Co.  v. 
Baltimore,  103  Md.  293,  7  Ann.  Gas. 
1192,  63  Atl.  562. 

The  assessment  of  the  personal 
property  permanently  located  in  th« 
state  belonging  to  a  foreign  corpora-' 
tion  is  not  obnoxious  to  a  provision 
of  the  state  constitution  prohibiting 
double  taxation,  or  requiring  equality 
in  taxation,  although  the  shares  of 
stock  belonging  to  and  held  by  resi- 
dents of  the  state  have  also  been 
assessed  and  the  taxes  thereon  paid. 
William  Wilkens  Co.  v.  Baltimore,  103 
Md.  293,  7  Ann.  Cas.  1192,  63  Atl.  562. 

The  Iowa  Supreme  Court  has  sus- 
tained a  municipal  tax  on  locally- 
owned  shares  of  stock  in  a  domestic 
bridge  company  notwithstanding  the 
taxation  of  the  interstate  bridge,  the 
only  tangible  property,  of  the  com- 
pany, by  the  other  and  different  do- 
mestic municipality  into  which  the 
Tjridge  extends.  Cook  v.  Burlington, 
59  Iowa  251,  44  Am.  Rep.  679,  13  N. 
W.  113. 
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held  to  be  double  taxation,  however,  to  tax  the  deposits  in  a  savings 
bank  both  to  the  bank  and  to  the  depositors,^*  and  to  impose  a  tax 
upon  aU.  the  tangible  property  of  a  corporation,  and  also  impose  a  tax 
upon  its  capital  stock.^®  But  it  is  not  double  taxation  to  impose  a 
tax  upon  the  property  or  the  capital  stock  or  shares  of  stock  of  a  cor- 
poration, and  also  upon  its  franchises ;  *''  nor  upon  the  tangible 


Memberships  in  an  incorporated 
chamber  of  commerce  and  the  prop- 
erty of  such  corporation  may  both  be 
taxed  without  there  being  any  double 
taxation.  Bogers  v.  Hennepin  Coun- 
ty, 240  U.  S.  184,  60  L.  Ed.  594,  afC'g 
124  Minn.  539,  145  N.  W.  112. 

85EobinBon  v.  Dover,  59  N.  H.  521; 
Berry  v.  Windham,  59  N.  H.  288,  47 
Am.  Eep.  202.  Compare,  however, 
Yuba  V.  Adams,  7  Cal.  35.  And  see 
Knox  V.  Shawnee,  20  Kan.  596. 

26  Tennessee  v.  Whitworth,  117  IT. 
S.  129,  29  L.  Ed.  830;  Town  of  New 
Haven  v.  City  Bank,  31  Conn.  106; 
Whitney  v.  Madison,  23  Ind.  331; 
Fredeviek  County  Com'rs  v.  Farmers' 
&  Mechanics'  Nat.  Bank,  48  Md.  117; 
Baltimore  v.  Baltimore  &  O.  B.  Co., 
6  Gill  (Md.)  288.  See  also  Appeal  of 
Fox,  112  Pa.  St.  337,  4.  Atl.  149;  Com. 
v.  Standard  Oil  Co.,  101  Pa.  St.  119. 
A  tax  on  the  capital  stock  of  a  bank, 
taken  at  its  face  value,  and  an  addi- 
tional tax  on  the  bank's  real  estate 
is  double  taxation.  Hempstead  Coun- 
ty V.  Hempstead  County  Bank,  73 
Ark.  515,  84  S.  W.  715.  See  also  Mc- 
Corniek  &  Co.  v.  Bassett,  49  Utah  444, 
164  Pac.  '852;  Lewiston  Water  &  Pow- 
er Co.  V.  Asotin  County,  24  Wash. 
371,  64  Pae.  544. 

"A  tax  upon  a  railroad  after  its 
completion,"  said  Chief  Justice  Waite, 
"is  necessarily  a  tax  upon  its  capital, 
because,  practically,  the  capital  and 
that  into  which  it  has  been  converted 
are  the  same.  The  railroad  of  the 
corporation  may  be  worth  more  than 
its  capital,  but  all  its  capital  is  in  its 
railroad.  Such  being  the  ease,  the 
taxation  of  both  railroad  and  capital 


would  be,  so  far  as  the  corporation  is 
concerned,  double  taxation."  Tennes- 
see V.  Whitworth,  117  U.  S.  129,  135, 
29  L.  Ed.  830. 

27  United  States.  Delaware  Eailroad 
Tax,  18  Wall.  206,  21  L.  Ed.  888. 

California.  Spring  "Valley  Water 
Works  V.  Schottler,  62  Cal.  69. 

Kentucky.  Henderson  Bridge  Co.  v. 
Com.,  90  Sy.  623,  29  L.  B.  A.  73,  31 
S.  W.  486. 

Maryland.  United  States  Elec. 
Power  &  Light  Co.  v.  State,  79  Md. 
63,  26  Atl.  768; 

Massacliusetts.  Manufacturers'  Ins. 
■Co.  v.  Loud,  99  Mass.  146,  96  Am. 
Dec.  715. 

North.  Carolina.  Wilmington,  C.  & 
A.  E.  Co.  V.  Brunswick  County  Com'rs, 
72  N.  C.  10. 

The  imposition  of  an  ad  valorem 
tax  upon  property  and  a  license  or 
occupation  tax  upon  the  use  thereof 
does  not  constitute  double  taxation. 
Jackson  v.  Neff,  64  Ela.  326,  60  So. 
350. 

The  limitation  in  the  Ohio  Constitu- 
tion which  prohibits  double  taxation 
of  the  property  of  corporations  applies 
only  to  the  taxation  of  property  and 
not  to  the  taxation  of  privileges  or 
franchises  (Southern  Gum  Co.  y.  Lay- 
lin,  66  Ohio  St.  578,  64  N.  E.  564),  and 
hence  a  railroad  company  may  be 
required  to  pay  a  privilege  tax  as  well 
as  a  property  tax  without  being  sub- 
jected to  double  taxation.  Ohio  Elv- 
er E.  Co.  V.  Dittey,  232  U.  S.  576,  58 
L.  Ed.  737. 

An  excise  upon  the  privilege  or  fran- 
chise of  existing  and  doing  business 
as    a    corporation    is    not    invalid    as 
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property  of  a  corporation,  and  also  upon  the  value  of  its  capital  stock 
after  deducting  the  value  of  its  tangible  property ;  ^*  nor  upon  bonds 
issued  by  a  corporation  and  also  upon  its  franchises.^*  It  is  not 
double  taxation  to  assess  as  separate  items  the  roadbed  of  a  railroad 
company,  which  is  the  foundation  upon  which  the  superstructure 
rests,  the  roadway,  which  is  the  right  of  way,  and  the  rails  in  place, 
which  constitute  the  superstructure.'" 

§4591.  Federal  agencies   and  agents — ^M'Culloch  v.  Maryland. 

It  was  in  the  celebrated  case  of  M'Culloch  v.  Maryland,^^  that  the 
Supreme  Court  of  the  United  States,  speaking  through  Chief  Justice 
Marshall,  declared  that  "the  states  have  no  power  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or  in  any  manner  control  the 
operations  of  the  constitutional  laws  enacted  by  Congress  to  carry 
into  execution  the  powecs  vested  in  the  general  government,"  and, 
in  keeping  with  this  view,  that  the  statute  of  the  state  of  Marylahd , 
which  imposed  a  tax  on  the  operations  of  the  Bank  of  the  United 
States',  a  branch  of  which  had  been  established  in  the  city  of  Balti- 
more, was  unconstitutional  and  void.  And  to  the  law  on  this  subject 
as  laid  down  in  M'Culloch  v.  Maryland  the  Federal  Supreme  Court 
has  ever  since  sedulously  adhered.  There  must  be  no  misapprehen- 
sion, however,  as  to  just  what  the  law  was  that  Chief  Justice  Mar- 
shall, in  that  case,  laid  down  with  such  great  lucidity  and  so  much 
finality.  He  condemned  without  reservation,  as  being  unconstitu- 
tional, a  state  tax  on  the  operations  of  an  agency  employed  by  the 
federal  government  in  the  execution  of  its  powers,  but  he  made  it 
plain  that  his  decision  as  to  a  state's  power  to  tax  went  no  further 
than  this.     Said, he:  "This  opinion  does  not  deprive  the  states  of 

double  taxation  because,  in  measuring  tinguishing   Hyland    v.   Brazil   Block 

its  amount,  property  otherwise  taxed  Coal  Co.,  128  Ind.  335,  26  N.  E.  672; 

is    considered.     A.    J.    Tower    Co.   v.  Com.  v.  Hamilton  Mfg.  Co.,  12  AUeii 

Com.,  223  Mass.  371,  111  N.  E.  966.  (Mass.)  298;  Com.  v.  Lowell  Gas  Light 

See  also  Simplex  Elee.  Heating  Co.  v.  Co.,  12  Allen  (Mass.)   75. 

Com.,  227  Mass.  225,  116  N.  E.  501.  29  Com.  v.  New  York,  L.  B.  &  W.  K. 

A  corporation  may  be  required  to  Coi,  150  Pa.  St.  234,  24  Atl.  609. 

pay  a  special  excise  tax  in  addition  30  San  Francisco  &  N.  P.  E.  Co.  v. 

to   a  license   tax  without  being  sub-  State  Board  of  Equalization,  60  Cal. 

jeeted   to   double   taxation.     Baldwin  12. 

Tool  Works  V.  Blue,  240  Fed.  202.  314  Wheat.   (TJ.  S.)   316,  4  L.  Ed. 

28  Chicago,  B.  &  Q.  E.  Co.  v.  Siders,  579,  adhered  to  in  Osborn  v.  Bank  of 

88  HI.  320;  Porter  v.  Eockford,  E.  L  United  States,  9  Wheat.  (U.  S.)  738, 

&  St.  L.  E.  Co.,  76  HI.  561;  Hyland  v.  6   L.   Ed.   204,   as   regarded   an  Ohio 

Central   Iron    &   Steel    Co.,    129    Ind.  statute. 
68,  13  L.  E.  A.  515,  28  N.  E.  308,  dis- 
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any  resources  which  they  originally  possessed.  It  does  not  extend  to 
a  tax  pa,id  by  the  real  property  of  the  bank,  in  common  with  the 
other  real  property  within  the  state,  nor  to  a  tax  imposed  on  the 
interest  which  the  citizens  of  Maryland  may  hold  in  this  institution, 
in  common  with  other  property  of  the  same  description  throughout 
the  state.  But  this  is  a  tax  on  the  operations  of  the  bank,  and  is, 
consequently,  a  tax  on  the  operation  of  an  instrument  employed  by 
the  government  of  the  Union  to  carry  its  powers  into  execution.  Such 
a  tax  niust  be  unconstitutional. " '®  No  express  provision  on  the 
part  of  Congress  is  necessary  in  order  for  the  operations  of  a  federal 
agency  to  be  exempt  from  state  taxation.'* 

"Undoubtedly,  the  states  may  tax  all  subjects  over  which  the 
sovereign  power  of  the  state  extends,  but  they  are  hot  authorized 
to  tax  the  instruments  of  the  federal  government  nor  the  means  em- 
ployed by  Congress  to  carry  into  effect  the  enumerated  powers  of 
the  Constitution,  or  any  other  power  vested  by  the  fundamental  law 
in  the  government  of  the  United  States."'*  Quoting  again  from  the 
opinion  of  Chief  Justice  Marshall  in  M'CuUoch  v.  Maryland:'^  "If 
the  states  may  tax  one  instrument,  employed  by  the  government  in 
the  execution  of  its  powers,  they  may  tax  any  and  every  other  instru- 
ment. They  may  tax  the  mail ;  they  may  tax  the  mint ;  they  may  tax 
patent-rights;  they  may  tax  the  papers  of  the  custom  house;  they 
may  tax  judicial  process;  they  may  tax  all  the  means  employed  by 
the  government  to  an  excess  which  would  defeat  all  the  ends  of  gov- 
ernment. This  was  not  intended  by  the  American  people.  They 
did  not  design  to  make  their  government  dependent  on  the  states." 
But  there  is  a  clear  distinction  between  the  means  employed  by  the 
federal  government  in  executing  its  purposes  and  the  property  of  the 
agents  of  such  government.  "Taxation  of  the  agency  is  taxation 
of  the  means ;  taxation  of  the  property  of  the  agent  is  not  always, 
or  generally,  taxation  of  the  means. "  '®    It  may,  therefore,  be  taken 

32 See  also  Farmers'  &  Mechanics'  the  supreme  law  of  the  land,  is  empty 

Sav.   Bank   v.   Minnesota,   232   TJ.   S.  and  unmeaning  declamation."  M'Cul- 

516,  58  L.  Ed.  706;  Osborn  v.  Bank  loch  v.  Maryland,  4  "Wheat.    (U.   S.) 

of  United  States,   9   Wheat.    (U.  S.)  316,  4  L.  Ed.  579. 

738,  6  L.  Ed.  204.  31  Society   for  Savings   v.   Coite,   6 

33  Osborn  v.  Bank  of  United  States,  Wall.  (U.  8.)  594,  18  L.  Ed.  897.   See 

9  Wheat.  (U.  S.)  738,  6  L.  Ed.  204.  also  North  Missouri  E.  Co.  v.  Maguire, 

"If  the  right  of  the  states  to  tax  20  Wall.  (U.  S.)  46,  22  L.  Ed.  287.* 

the  means   employed  by  the   general  35  4  Wheat.   (U.  S.)   316,  4  L.  Ed. 

government   [in  the   execution  of  its  579. 

powers]  be  conceded,  the  declaration  36  Thomson  v.  Union  Pac.  E.  Co.,  9 

that  the   Constitution,   and  the   laws  Wall.  (U.  S.)  579,  19  L.  Ed.  792. 
made  in  pursuance  thereof,   shall  be 
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as  settled  that  there  is  no  constitutional  inhibition  against  a  state  tax 
upon  the  property  of  an  agent  of  the  federal  government  merely 
because  it  is  the  property  of  such  agent.*''  "Exemption  of  federal 
agencies  from  state  taxation  is  dependent,  not  upon  the  nature  of  the 
agents,  or  upon  the  mode  of  their  constitution,  or  upon  the  fact  that 
they  are  agents,  but  upon  the  effect  of  the  tax ;  that  is,  upon  the  ques- 
tion whether  the  tax  does  in  truth  deprive  them  of  power  to  serve 
the  government  as  they  were  intended  to  serve  it,  or  does  hinder  the 
efficient  exercise  of  their  power.  A  tax  upon  their  property  Jias  no 
such  necessary  effect.  It  leaves  them  free  to  discharge  the  duties  they 
have  undertaken  to  perform.  A  tax  upon  their  operations  is  a  direct 
obstruction  to  the  exercise  of  federal  powers. "  **    So  dredging  boats 


37  Union  Pae.  E.  Go,  v.  Peniston, 
18  Wall.  (U.  S.)  5,  21  L.  Ed.  787. 

"A  contrary  doctrine,"  said  the 
court,  "would  greatly  embarrass  the 
states  in  the  eoUectiom  of  their  neces- 
sary revenue  without  any  correspond- 
ing advantage  to  the  United  Statfes. 
A  very  large  proportion  of  the  prop- 
erty within  the  states  is  employed  in 
execution  of  the  powers  of  the  govern- 
ment. It  belongs  to  governmental 
agents,  and  it  is  not  only  used,  but  it 
is  necessary  for  their  agencies.  United 
States  mails,  troops,  and  munitions  of 
war  are  carried  upon  almost  every 
railroad.  Telegraph  lines  are  employed 
in  the  national  service.  So  are  steam- 
boats, horses,  stage-coaches,  fooindries, 
ship-yards,  and  multitudes  of  manu- 
facturing establishments.  They  are 
the  property  of  natural  persons,  or  of 
corporations,  who  are  instruments  or 
agents  of  the  general  government,  and 
they  are  the  hands  by  which  the  ob- 
jects of  the  government  are  attained. 
Were  they  exempt  from  liability  to 
contribute  to  the  revenue  of  the 
states  it  is  manifest  the  state  govern- 
Bients  would  be  paralyzed."  Union 
Pac.  E.  Co.  V.  Peniston,  18  Wall.  (U. 
S.)  5,  21  L.  Ed.  787. 

"It  will  be  safe  to  conclude,  in 
general,  in  reference"  to  persons  and 
state   corporations   employed  in   gov- 


ernment service,  that  when  Congress 
has  not  interposed  to  protect  their 
property  from  state  taxation,  such 
taxation  is  not"  open  to  the  objection 
that  it  tends  to  defeat  or  hinder  the 
operations  of  the  federal  government. 
Thomson  v.  Union  Pac.  E.  Co.,  9  Wall. 
(U.  S.)  579,  19  L.  Ed.  792. 

"It  seems  to  us  extravagant  to  say 
that  an  independent  private  corpora- 
tion for  gain,  created  by  a  state,  is 
exempt  from  state  taxation,  either  in 
its  corporate  person  or  its  property, 
because  it  is '  employed  by  the  United 
States,  even  if  the  work  for  which 
it  is  employed  is  important  and  takes 
much  of  its  time."  Baltimore  Ship- 
building &  Dry  Dock  Co.  v.  Baltimore, 
195  U.  8.  375,  49  L.  Ed.  242. 

38  Union   Pac.   E.   Go.   v.   Peniston, 

18  Wall.  (U.  S.)  5,  21  L.  Ed.  787. 
The  limitation  "is,  that  the  agen- 
cies of  the  federal  government  are 
only  exempted  from  state  legislation, 
so  far  as  that  legislation  may  inter- 
fere with,  or  impair,  their  eficieney 
in  performing  the  functions  by  which 
they  are  designed  to  serve  that  gov- 
ernment." First  Nat.  Bank  of  Louis- 
ville  V.   Com.,   9   Wall.    (U.   S.)    353, 

19  L.  Ed.  701,  quoted  in  Hibernia 
Savings  &  Loan  Society  v.  San  Fran- 
cisco, 200  U.  S.  310,  50  L.  Ed.  495. 

See  also  Postal  Tel.  Cable  Oo.  v. 
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and  machinery,  privately  owned,  are  not  exempt  from  local  taxation 
because  employed  in  work  being  done  under  contract  with  the  federal 
government.^'  While  land  is  beyond  the  taxing  power  of  a  state 
during  such  time  as  it  is  owned  by  the  federal  government  as  a  result 
of  its  purchase  by  such  government  upon  its  sale  for  federal  taxes,*" 
a  dry-dock  company  cannot  hold  land,  conveyed  to  it  by  the  United 
States,  free  from  state  taxation  merely  because  by  the  terms  of  the 
deed,  which  followed  the  requirements  of  the  enabling  statute  and 
which  have  been  complied  with  by  the  company,  the  consideration 
for  the  conveyance  and  the  condition  upon  which  it  was  made  was 
that  the  company  should  construct  a  dry-dock  upon  the  land,  and 
should  "accord  to  the  United  States  the  right  to  the  use  forever  of 
the  said  dry  dock  at  any  time  for  the  prompt  examination  and  repair 
of  vessels  belonging  to  the  United  States,  free  from  charge  for  dock- 
ing, and  if  at  any  time  said  property  hereby  conveyed  shall  be  di- 
verted to  any  other  use  than  that  herein  named,  or  if  the  said  dry 
dock  shall  be  at  any  time  unfit  for  use  for  a  period  of  six  months 
or  more,  the  property  hereby  conveyed,  with  all  its  privileges  and 
appurtenances,  shall  revert  to,  and  become  the  absolute  property  of, 
the  United  States. ' '  *^  Again,  while  ' '  a  state  may  not  directly  and 
materially  hinder  exercise  of  constitutional  powers  of  the  United 
States  by  demanding  in  opposition  to  the  will  of  Congress  that  a 
federal  instrumentality  pay  a  tax  for  the  privilege  of  performing  its 
functions,"  it  has  been  held  that  there  is  nothing  in  this  fact  which 
entitles  a  foreign  bonding  company,  subject  to  a  privilege  tax  corn- 
Adams,  155  U.  S.  688,  39  L.  Ed.  311;'  tion,  they  must  submit  theretoT"  Fi- 
TJiomsou  v.. Union  Pac.  R.  Co.,  9  Wall.  delity  &  Deposit  Co.  v.  Pennsylvania, 
(U.  S.)  579,  19  L.  Ed.  792.  240  U.  S.  319,  60  L.  Ed.  064. 

39  Gromer  v.  Standard  Dredging  Co.,  40  Van   Brocklin    v.    Anderson,    117 

224  U.  S.  362,  56  L.  Ed.  801.  U.  S.  151,  29  L.  Ed.  845. 

"Mere    contracts    between   private  41  Baltimore     Shipbuilding    &     Dry 

corporations  and  the  United  States  do  Dock  Co.  v.  Baltimore,  195  U.  S.  375, 
not  necessarily  render  the  former  es-  49  L.  Ed.  242,  afE'g  97  Md.  97,  54 
sential    governmental    agencies,    and      Atl.  623. 

confer   freedom    from  i state    control.  A  person   "who   has   the  right   to 

Baltimore  Shipbuilding  &  Dry  Dock  property,  and  is  not  excluded  from  its 
Co.  V.  Baltimore,  195  V.  S.  375,  49  L.  enjoyment,  shall  not  be  permitted  to 
Ed.  242,  25  Sup.  Ct.  Eep.  50.  More-  use  the  legal  title  of  the  government 
over,  whatever  may  be  their  status,  if  to  avoid  his  just  share  of  state  tax- 
the  pertinent  statute  discloses  the  in-  ation."  Northern  Pac.  E.  Co.  v.  Pat- 
tention  of  Congress  that  such  corpo-  terson,  154  U.  S.  130,  38  L.  Ed.  934, 
rations,  contracting  under  it  with  the  quoting  Wisconsin  Cent.  K.  Co.  v. 
federal  government,  shall  not  be  ex-  Price  County,  133  U.  S.  496,  33  L.  Ed. 
empt  from  state  regulation  and  taxa-      687. 
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puted,  on.  the  basis  of  its  total  premiums  received  from  intrastate 
business,  to  a  deduction  from  such,  total  premiums  of  the  part  thereof 
received  from  business  done  under  authority  of  the  federal  statute 
which  permits  certain  corporations  to  be  accepted  as  surety  on  bonds, 
etc.,  required  by  the  federal  government.** 

§  4592.  —  Bonds,  etc.,  of  United  Sta.tes.  The  Federal  Constitu- 
tion confers  upon  Congress  the  power  "to  borrow  money  on  the 
credit  of  the  United  States,"  and  a  state  cannot,  without  illegally 
interfering  with  the  exercise  of  such  power,  tax  the  stock  of  the 
United  States  issued  thereunder,**  and  it  is  immaterial  that  the  stock 


42  Fidelity  &  Deposit  Co.  v.  Penn- 
sylvania, 240  U.  S.  319,  60  L.  Ed.  664, 
aff'g  244  Pa.  67,  90  Atl.  437. 

43  People  V.  Commissioners  of  Taxes 
&  Assessments  for  City  &  County  of 
New  York,  2  Black  (IT.  S.)  620,  17  L. 
Ed.  451.  See  also  Weston  v.  Charles- 
ton, 2  Pet.  (U.  S.)  449,  7  L.  Ed.  481. 

"The  state  cannot,  by  any  form  of 
taxation,  impose  any  burden  upon  any 
Xiart  of  the  national  public  debt.  The 
■Constitution  has  conferred  upon  the 
government  power  to  borrow  money 
on  the  credit  of  the  United  States  and 
that  power  cannot  be  burdened  or  im- 
peded OT  in  any  way  affected  by  the 
action  of  any  state.  This  principle 
was  announced  in  Weston  v.  Charles- 
ton, 2  Pet.  449,  7  L.  Ed.  481,  where  it 
was  held  that  taxes  upon  the  stock  of 
the  United  States,  levied  by  one  of 
the  municipal  corporations  of  South 
Carolina,  were  invalid.  From  that 
time  no  one  has  questioned  the  immu- 
nity of  national  securities  from  state 
taxation.  It  may  well  be  doubted 
whether  Congress  has  the  power  ta 
confer  upon  the  state  the  right  to  tax 
obligations  of  the  United  States.  How- 
ever this:  may  be,  Congi'ess  has  never 
yet  attempted  to  confer  such  a  right. 
Until  the  time  of  the  Civil  War  it 
was  not  thought  to  be  necessary  to 
express  the  constitutional  prohibition 
in  an  act  of  Congress.  But,  on  the 
occasion  of  authorizing  the  issue  of 


treasury  notes,  it  was  enacted  that 
'all  stacks,  bonds,  and  other  securities 
of  the  United  States  held  by  individu- 
als, corporations,  or  associations  with- 
in the  United  States  shall  be  exempt 
from  taxation  by  or  under  state  au- 
thority.' Act  of  February  25,  1862 
(12  Stat,  at  L.  346,  chap.  33  [6  Fed. 
Stat.  Ann.  143],  *  *  *).  The  sub- 
stance of  this  enactment  is  embodied 
in  §  3701  of  the  Eevised  Statutes,  and 
has  usually,  if  not  invariably,  since 
1862,  been  inserted  in  acts  authorizing 
the  issue  of  bonds. ' '  Home  Sav.  Bank 
V.  Bes  Moines,  205  U.  S.  503,  51  L. 
Ed.  901. 

"The  basis  of  this  exemption  [as 
statutorily  declared  in  U.  S.  Eev.  St. 
§  3701,  6  Fed.  Stat.  Ann.  143]  is  the 
fact  that  a  tax  upon  the  obligations  of 
the  United  States  is  virtually  a  tax 
upon  the  credit  of  the  government, 
and  upon  its  power  to  raise  money  for 
the  purpose  of  carrying  on  its  civil 
and  military  operations.  The  efieien- 
cy  of  the  government  service  cannot 
be  impaired  by  a  taxation  of  the 
agencies  which  it  employs  for  such 
service,  and,  as  one  of  the  most  val- 
uable and  best  known  of  these 
agencies  is  the  borrowing  of  money,  a 
tax  which  diminishes  in  the  slightest 
degree  the  value  of  the  obligations 
issued  by  the  government  for  the  pur- 
pose impairs  pro  tanto  their  market 
value."    Hibernia  Savings    &    loan 
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is  :not  sougtt  to  be  taxed  eo  nomine  but  merely  in  the  aggregate  of 
the  owner's  property.**  So,  notwithstanding  the  fact  that  under  the 
state  law  the  capital  stock  of  a  state  bank  is  taxable  upon  valuation 
in  the  same  manner  as  the  property  of  natural  persons,  such  a  bank 
cannot  be  taxed  on  the  part  of  its  capital  stock  which  is  invested  in 
the  stock  of  the  United  States,  when  the  tax  imposed  on  its  capital 
stock  is  not  one  on  its  privileges  or  franchise  but  one  on  the  property 
in  which  such  capital  stock  is  invested.**     The  franchise  to  be  a 


Society  v.  San  Franoisoo,   200  IT.  S. 
310,  50  L.  Ed.  495,  4  Ann.  Gas.  934. 

While  checks  or  warrants  under 
the  signature  of  the  treasurer  of  the 
United  States,  which  are  intended  for 
immediate  use  and  to  stand  in  the 
place  of  money  until  presented  at 
the  federal  treasury  and  the  money 
actually  obtained  are  obligations  of 
the  United  States  and  are  thus  with- 
in the  letter  of  such  statute  (§  3701, 
6  ¥ei.  Stat.  Ann.  371),  they  are  not 
within  its  spirit,  and  their  taxation  by 
a  state  will  not  be  invalid  even  though 
they  were  drawn  to,  cover  the  amount 
of  interest  due  on  registered  bonds  of 
the  national  government.  Hibernia 
Savings  &  Loan  Society  v.  San  Fran- 
cisco, 200  U.  S.  310,  50  L.  Ed.  495,  4 
Ann.  Cas.  934,  aff'g  139  Cal.  205,  5  L. 
E.  A.  (N.  S.)  608,  96  Am.  St.  Rep.  100, 
72  Pae.  920.  Said  the  court:  "While 
Congress  has  not  amended  Kev.  St. 
§  3701,  [6  Fed.  Stat.  Ann.  143]  *  *  * 
upon  which  plaintiff  relies  in  this 
case,  it  did,  by  act  approved  August 
13,  1894  (28  Stat,  at  li.  278,  chap. 
281  [2  Fed.  Stat.  Ann.  371],  *  *  *), 
declare  'that  circulating  notes  of  na- 
tional banking  associations  and 
United  States  legal  tender  notes,  and 
other  notes  and  certificates  of  the 
United  States,  payable  on  demand,  and 
circulating,  or  intended  to  circulate, 
as  currency,  *  *  *  shall  be  sub- 
ject to  [state]  taxation  as  money  on 
bond  OT  on  deposit.'  Although  the 
cheeks  in  question  were  not  intended 
to  circulate  as  money,  and  therefore 
do  not  fall  within  the  letter  of  the 


statute,  the  reasons  that  apply  to  that 
class  of  obligations  we  think  apply 
with  equal  force  to  checks  intended 
for  immediate  payment,  though  not 
intended  to  circulate  as  money. 
*  *  *  Had  the  plaintiff  [bank] 
drawn  the  money  immediately  upon 
these  checks,  it  would  have  become 
at  once  a  part  of  the  general  prop- 
erty of  the  bank;  and  the  fact  that 
the  money  had  been  derived  from  the 
United  States,  and  paid  to  the  bank 
as  interest  on  its  obligations,  would 
not  have  prevented  its  becoming  part 
of  the  general  property  of  the  bank, 
and  subject  to  state  taxation." 

A  state  cannot  tax  United  States 
notes  intended  to  circulate  as  money. 
People  V.  Board  Sup  'rs  County  of  New 
York,  7  Wall.  (U.  S.)  26,  19  L.  Ed. 
60. 

Certificates  of  indebtedness  issued 
to  creditors  of  the  government  for 
supplies  furnished  are  not  subject  to 
state  taxation.  People  v.  Connelly, 
7  Wall.  (U.  S.)  16,  19  L.  Ed.,  57. 

The  exemption  of  United  'States 
bonds  from  state  taxation  does  not 
prevent  the  distraint'  of  such  bonds 
for  taxes  due  on  uonexempt  prop- 
erty. Scottish  Union  &  National  Ins. 
Co.  V.  Bowland,  196  U.  S.  611,  49 
L.  Ed.  619. 

44  People  V.  Commissioners  of  Taxes 
&  Assessments  for  City  and  County  of 
New  York,  2  Black  (U.  S.)  620,  17 
L.  Ed.  451. 

45  People  V.  Commissioners  of  Taxes 
&  Assessments  for  City  &  County  of 
New  York,  2  Black   (U.  S.)    620,   17 
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corporation,   however,   is   taxable  by  the   state  without  regard   to 
whether  the  capital  stock  of  the  corporation  is  invested  in  govern- 


L.  Ed.  451.  The  New  York  statute, 
under  which  the  tax  condemned  in 
this  case  was  levied,  provided  (see 
People  V.  Commissioners  of  Taxes  & 
Assessments  [Bank  Tax  Case],  2  Wall. 
[TJ.  S.]  200,  17  L.  Ed.  793)  that  the 
capital  stock  of  every  corporation  lia- 
ble to  taxation  should  "be  assessed  at 
its  actual  value,  and  taxed  in  the  same 
manner  as  the  other  personal  and  real 
estate  of  the  country,"  and  it  was 
agreed  that  a  tax  levied  pursuant 
thereto  was  a  tax  upon  the  property 
constituting  the  capital.  Subsequent- 
ly to  the  decision  in  this  case,  the 
New  York  legislature  enacted  another 
and  a  different  statute  which  provided 
that  "all  banks,  banking  associations, 
etc.,  shall  be  liable  to  taxation  on  a 
valuation  equal  to  the  amount  of  their 
capital  stock  paid  in,  or  secured  to 
be  paid  in,  and  their  surplus  earnings, 
etc.,  in  the  manner  now  provided  by 
law, ' '  etc.,  and  it  was  under  this  stat- 
ute that  the  case  of  People  v.  Com- 
missioners of  Taxes  &  Assessments 
(Bank  Tax  Case),  2  Wall.  (XT.  S.)  200, 
17  L.  Ed.  793,  arose.  While  the  ques- 
tion in  the  earlier  case  was  whether 
the  stock  of  the  United  States  which 
constituted  a  part  or  the  whole  of  the 
capital  stock  of  a  state  bank  was  sub- 
ject to  state  taxation,  the  question  in 
the  later  case  was  whether  the  later 
statute  actually  taxed  the  stock  of  the 
XTnited  States  in  which  the  capital  of 
the  bank  was  invested.  Finding  as  it 
did  that,  under  the  law  of  New  York, 
a  state  bank  could  not  even  commence 
business,  much  less  issue  any  currency, 
until  it  had  deposited  with  the  Super- 
intendent of  the  Bank  Department 
stocks  of  the  state  or  of  the  United 
States,  or  real  estate  bonds  and  mort- 
gages to  the  amount  of  $100,000,  the 
minimum  capital  permitted,  the  court 
answered  this  question  in  the  affirm- 


ative.    In  the  course  of  its  opinion, 
it  spoke  as  follows:  "Looking  at  the 
two. acts,   and  endeavoring  to   ascer- 
tain the  alteration  or  change  in  the 
law  from  the  language  used,  the  intent 
of    the    law   makers    would   seem   to 
be    quite   plain,    namely;     a    change 
simply   in   the   mode   of   ascertaining 
or  fixing  the  amount  of  the  capital  of 
the  banks,  which  is  made  the  basis  of 
taxation..   By  the  former,  the  actual 
value  of  the   capital,  as  assessed  by 
the  commissioners,  is  prescribed.     By 
the  latter,  the  capital  paid  in,  or  se- 
cured to  be  paid  in,  in  the  aggregate, 
is  the  valuation  prescribed.-    By  the 
former,  the  commissioners  were  bound 
to  look  into  the  financial  condition  of 
the   banks,   into    the    investments   of 
their  capital,  losses  and  gains,  and  as- 
certain the  best  way  they  can  the  sum 
of  present  value  as  the  basis  of  taxa- 
tibn.     By  the  latter,  they  need  only 
look  into  the  condition  of  the  banks  In 
order  to  ascertain  the  amount  of  the 
capital  stock  paid  in,  or  secured  to  be 
paid  in;  and  this  sum,  in  the  aggre- 
gate, will  constitute  the  basis. ' '  After 
having  found  that  a  state  bank  was 
required  to  make  a  deposit  of  securi- 
ties,   as    above   indicated,   the   court, 
continuing,    said:     "Now,    when   the 
capital  of  the  banks  is  required  or  au- 
thorized by  the  law  to  be  invested  in 
stocks,   and  among   others  in  United 
States  stocks,  under  their  charters  or 
articles  of  association,  and  this  capi- 
tal thus  invested  is  made  the  basis 
of  taxation  of  the  institutions,  there 
is  great  difficulty  in  saying  that  it  is 
not   the   stock   thus    constituting  the 
corpus  or  body  of  the  capital  that  is 
taxed.     It   is   not    easy   to   separate 
the  property  in  which  the  capital  is 
invested,  from  the  capital  itself.    It 
requires  some  refinement  to  separate 
the   two   thus  intimately  blended  to- 
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ment  bonds  or  in  other  property.  "From  the  very  nature  of  the  xax, 
being  laid  upon  a  franchise  given  by  the  state,  and  revocable  at 
pleasure,  it  cannot  be  affected  in  any  way  by  the  character  of  the 
property  in  which  its  capital  stock, is  invested.  The  power  of  the 
state  over  the  corporate  franchise,  and  the  conditions  upon  which 
it  shall  be  exercised,  is  as  ample  and  plenary  in  the  one  case  as  in 
the  other.  "*^  It  may,  therefore!,  be  deemed  settled  that  the  fact 
that  a  private  corporation  has  invested  some,  or,  for  that  matter, 
all,  of  its  corporate  funds  in  federal  securities  is  immaterial  when 
it  comes  to  the  taxing  of  its  corporate  franchises  and  privileges.*'' 
Thus,  it  has  been  held  by  the  Federal  Supreme  Court  that,  under 
the  Massachusetts  law,  the  tax  imposed  by  the  Massachusetts  statute 
which  required  corporations  of  certain  classes  to  pay  annually  to  the 


gether.  The  capital  is  not  an  ideal, 
fictitious,  arbitrary  sum  of  money  set 
down  in  tie  articles  of  association, 
biit,  in  the  theory  and  practical  opera- 
tion of  the  system,  is  composed  of 
substantial  property,  and  which  gives 
value  and  solidity  to  the  stock  of  the 
institution.  It  is  the  foundation  of 
its  credit  in  the  business  eommuuity. 
The  legislature  well  knew  the  pecu- 
liar system  under  which  these  institu- 
tions were  incorporated,  and  the  work- 
ing of  it;  and,  when  providing  for 
a  tax  on  their  capital  at  a  valuation, 
they  could  not  but  have  intended  a 
tax  upon  the  property  in  which  the 
capital  had  been  invested.  We  have 
seen  that  such  is  the  practical  effect 
of  the  tax,  and  we  think  it  would  be 
doing  injustice  to  the  intelligence  of 
the  legislature  to  hold  that  such  was 
not  their  intent  in  the  enactment  of 
the  law.  *  *  *  Having  come  to 
the  conclusion  that  the  tax  on  the 
capital  of  the  Bank  of  the  Common- 
wealth is  a  tax  on  the  property  of 
the  institution,  and  which  consists  of 
the  stocks  of  the  United  States,  we 
do  not  perceive  how  the  case  can  be 
distinguished  from  the  eases  hereto- 
fore before  the  court,  and  reported 
in   2  Black  620." 

"That  the   tax  upon   the  property 
of  a   bank    in   which    United   States 
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securities  are  included  is  beyond  the 
power  of  the  state,  and,  what  perhaps 
is  of  lesser  moment,  within  the  pro- 
hibition of  the  statutory  law,  hardly 
needs  to  be  proved  by  authority.  But 
the  authority  is  clear  and  conclusive." 
Home  Sav.  Bank  v.  Des  Moines,  205 
U.  S.  503,  51  L.  Ed.  901. 

Bonds,  issued  by  municipalities  in 
the  Indian  and  Oklahoma  territories, 
cannot,  even  after  the  admission  to 
the  Union  of  the  state  of  Oklahoma 
and  even  though  such  state  assumed 
the  obligation  of  paying  such  bonds, 
be  included  by  a  foreign  state  in  the 
assets  of  a  savings  bank  in  determin- 
ing the  surplus  of  such  bank  for  the 
purpose  of  a  property  tax  on  such  sur- 
plus, and  this  is  true  notwithstanding 
the  f^ct  that  the  bonds  were  not  guar- 
anteed either  by  the  United  States 
or  by  the  central  governments  of  the 
territories.  Farmers '  &  Mechanics ' 
Sav.  Bank  v.  Minnesota,  232  U.  S.  516, 
58  L.  Ed.  706,  rev'g  114  Minn.  95, 
130  N.  W.  445,  851; 

46  Home  Ins.  Co.  v.  People,  184  U. 
S.  594,  33  L.  Ed.  1025. 

^'i' Society  for  Savings  v.  Coite,  6 
"WaH.  (U.  S.)  594,  18  L.  Ed.  897.  See 
also  Hamilton  Mfg.  Co.  v.  Massachu- 
setts, 6  "Wall.  (U.  S.)  632,  13  L.  Ed. 
904. 
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state  treasurer,  in  lieu  of  all  other  taxes,  a  tax  of  a  certain  per  cent 
on  the  excess  of  the  market  value  of  their  capital  stock  over  the  value 
of  their  real  estate  and  machinery,  as  returned  by  the  local  assessors, 
was  a  franchise  tax  and  not  a  tax  on  the  corporation's  property  and, 
therefore,  that  in  determining  the  amount  of  the  taxable  excess  it 
was  not  necessary  to  deduct  from  the  gross  excess  the  amount  which 
the  corporation  had  invested  in  federal  securities.**  And  with  the 
same  .result,  as  far  as  deposits  invested  in  national  securities  were 
concerned,  the  same  court  has  taken  the  same  view  relative  to  the 
tax  imposed  by  the  Massachusetts  statute,  requiring  savings  institu- 
tions to  pay  to  the  state  treasurer  on  account  of  their  depositors,  an 
annual  tax  of  a  certain  per  cent  of  the  average  amount  of  their 
deposits,  and  exempting  the  property  thus  taxed  from  every  other 
current  tax,  suoh  tax,  which,  under  the  Massachusetts  Constitution, 
could  not  be  sustained  as  a  property  tax,  being  regarded,  consist- 
ently with  the  views  long  adhered  to  by  the  Massachusetts  Supreme 
Court,  as  one  of  a  franqhise  character.**  Moreover,  a  state  may  tax 
as  the  property  of  their  owners  the  shares  of  stock  in  a  corporation 
the  assets  of  which  consist  in  part,  or  even  in  whole,  of  securities  of, 
the  United  States,  and  in  valuing  such  shares  it  is  not  necessary  to 
deduct  the  value  of  such  securities.  The  right  thus  to  tax  "rests 
upon  the  theory  that  shares  in  corporations  are  property  entirely 
distinct  and  independent  from  the  property  of  the  corporation.  The 
tax  on  an  individual  in  respect  to  his  shares  in  a  porporation  is  not 
regarded  as  a  tax  upon  the  corporation  itself."®"  So,  the  Ohio  tax 
on  the  shares  of  stock  in  a  trust  company  not  being  the  equivalent 
of  a  tax  on  the  company's  property,  there  need  not  be  deducted  from 
the  value  of  such  shares  the  amount  of  the  company's  capital  that  is 
invested  in  United  States  bonds.*^ 

On  the  other  hand,  the  Iowa  statute  which  declares  that  shares  of 
stock  of  state^  banking  institutions  shall  be  assessed  to  such  institu- 

48  Hamilton  Mfg.  Co.  v.  Massachu-  "The    distinction    between    a    tax 

setts,  6  Wall.  (U.  S.)  632,  18  L.  Ed.  upon    shareholders    and    on©   on   the 

904.  corporate    property,    although    estab- 

49 Provident    Inst,    for    Savings    v.,  lished   over  dissent,  has  come  to  be 

Massachusetts,   6   Wall.    (U.   S.)    611,  inextricably  mingled  with  all  taxing 

18  L.  Ed.  907.    See  also,  as  sustaining  systems,    and   cannot   be    disregarded 

similar  Connecticut   tax,  Society  for  without  bringing  them  into  confusion 

Savings  v.  Coite,  6  Wall.  (U.  S.)  594,  which  would  be  little  short  of  chaos." 

18  L.  Ed.  897.  Home  Sav.  Bank  v.  Des  Moines,  supra. 

60  Home  Sav.  Bank  v.  Des  Moines,  "l  Cleveland   Trust   Co.   v.   Lander, 

205  TJ.  S.  503,  51  L.  Ed.  901.    See  also  184  U.   S.   Ill,   46  L.  Ed.  456,  aff'g 

5  4593,  infra.  62  Ohio  St.  266,  56  N.  E.  1036. 
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tions  and  not  to  the  individual  stockholders  can  only  be  regarded  as 
imposing  a  tax  upon  the  property,  other  than  the  franchises,  of  the 
institutions,  the  valu6  cf  the  shares  being  merely  the  standard  or 
measure  by  which  the  value  of  such  property  is  determinable,  and 
hence  the  tax  laid  cannot  be  assessed  except  upon  the  deduction  of 
the  amount  of  federal  securities  owned  by  the  assessee.^^  Nor  will 
it  avail  anything  to  the  state,  in  such  case,  to  argue  that  no  deduction 
of  such  securities  need  be  made  since,  in  view  of  the  fact  that  its 
burden  eventually  will  fall  upon  them  in  proportion  to  their  several 
holdings,  the  tax  is  the  equivalent  in  effect  of  a  tax  upon  the  share- 
holders on  account  of  their  stock  ownership,  which  tax  may  be  as- 
sessed without  deduction  for  bonds,  etc.,  of  the  United  States  which 
are  owned  by  the  corporation.  "The  two  kinds  of  taxes,"  quoting 
Justice  Moody,  "are  not  equivalent  in  law,  because  the  state  has  the 
power  to  levy  one,  and  has  not  the  power  to  levy  the  other.  The 
■question  here  is  one  of  power,  and  not  of  economics.  If  the  state  has 
not  the  power  to  levy  this  tax,  we  will  not  inquire  whether  another 
tax,  which  it  might  lawfully  impose,  would  have  the  same  ultimate 
incidence. "  ^^ 


52  Home  Sav.  Bank  v.  Des  Moines, 
205  U.  a  503,  51  L.  Ed.  901,  rev'g 
(Iowa),  101  N.  W.  867. 

83  Home  Sav.  Bank  v.  Des  Moinss, 
205  TJ.  S.  503,  51  L.  Ed.  901,  rev'g 
(Iowa),  101  N.  "W.  867.  Continuing 
Justice  Moody,  speaking  for  the  court, 
said:  "Precisely  the  same  argument 
was  made  and  rejected  in  Owensboro 
Kat.  Bank  v.  Owensboro,  173  TJ.  S. 
664,  43  L.  Ed.  850,  19  Sup.  Ct.  Eep. 
537.  There  it  appeared  that  a  tax 
upon  the  intangible  property  of  a  na- 
tional bank  had  been  levied  under  the 
name  of  a  franchise  tax.  Such  a  tax 
upon  one  of  the  agencies  of  the  na- 
tional government  is  beyond  the 
power  of  the  state.  But  it  was  eon- 
tended  that,  although  the  tax  was  not 
in  form  upon  shares  in  the  hands  of 
shareholders  (a  tax  lawful  by  the  per- 
mission Congress  has  given),  it  was 
the  equivalent  of  such  a  tax.  To  this 
contention  the  court,  by  Mr.  Justice 
White,  replied:  'To  be  equivalent  in 
law  involves  the  proposition  that  a 
tax  on  the  franchise  and  property  of 


a  bank  or  corporation  is  the  equiva- 
lent of  a  tax  on  the  shares  of  stock 
in  the  names  of  the  shareholders. 
But  this  proposition  has  been  fre- 
quently denied  by  this  court,  as  to 
national  banks,  and  has  been  over- 
ruled to  such  an  extent  in  many  other 
cases  relating  to  exemptions  from  tax- 
ation, or  to  the  power  of  the  states  to 
tax,  that  to  maintain  it  now  would 
have  the  effect  to  annihilate  the  au- 
thority to  tax  in  a  multitude  of  cases, 
and  as  to  vast  sums  of  property  upon 
which  the  taxing  power  is  exerted  in 
virtue  of  tjie  decisions  of  this  court 
holding  that  a  tax  on  a  corporation 
or  its  property  is  not  the  legal  equiva- 
lent of  a  tax  on  the  stock,  in  the 
names  of  the  stockholders.  *  *  * 
If  the  mere  coincidence  of  the  sum 
of  the  taxation  is  to  be  allowed  to 
frustrate  the  provisions  of  the  act 
of  Congress,  then  that  act  becomes 
meaningless  and  the  power  to  enforce 
it  in  any  given  case  will  not  exist. 
*  *  *  The  argument  that  public 
policy  exacts  that  where  there  is  aa 
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As  regards  inheritance  taxes,  the  exemption  from  taxation  of  gov- 
ernment securities  does  not  preclude  the  collection  of  an  inheritance 
tax  from  a  decedent's  estate  which  consists  partly  or  even  wholly 
of  such  securities,  such  tax  heirng  one  on  the  right  to  take  hy  will 
or  descent  and  not  one  on  the  property  thus  passing.^* 

"We  think  the  conclusioh  fairly  to  be  drawn  from  the  state  and 
federal  cases,"  says  the  Supreme  Court  of  the  United  States,  "is 
that  the  right  to  take  property  by  will  or  descent  is  derived  from  and 
regulated  by  municipal  law ;  that,  in  assessing  a  tax  upon  such  right 
or  privilege,  the  state  may  lawfully  measure  or  fix  the  amount  of  the 
tax  by  referring  to  the  value  of  the  property  passing;  and  that  the 
incidental  fact  that  such  property  is  composed,  in  whole  or  in  part, 
of  federal  securities,  does  not  invalidate  the  taix  or  the  law  under 
which  it  is  imposed."*^  Of  course  the  statute  imposing  such  tax 
may  be  so  worded  as  to  of  itself  exclude,  however  unintentionally, 
the  part  of  the  decedent's  estate  invested  in  such  securities.  So 
where  the  statute  defines  the  property,  on  the  transfer  of  which  the 
tax  shall  become  due,  as  that  over  which  the  state  has  jurisdiction 
for  the  purpose  of  taxation,  the  government  securities  owned  by  the 
decedent  cannot  be  included  in  the  valuation  of  her  estate  since  such 
securities,  as  such,  are  not  taxable  by  the  state.*^ 

§  4593.  —  National  baiiks.  A  staie  cannot  tax  a  national  bank  so 
as  to  impede  or  embarrass  it  in  its  operations,  except  with  the  con- 
equality  in  amount  between  an  unlaw-  simple  device  of  adopting  the  value 
ful  tax  and  a  lawful  oue,  the  unlawful  of  corporation  shares  as  the  measure 
tax  should  be  held  valid,  does  not  of  the  taxation  of  the  property  of 
strike  us  as  worthy  of  seridms  eon-  the'  corporation,  that  property  loses 
sideration. '  These  words  apply  with  the  immunities  which  the  supreme  law 
equal  force  to  the  case  at  bar.  More-  gives  to  it,  then  national  securities 
over,  it  may  be  said  that,  if  given  may  easily  be  taxed  whenever  they 
the  effect  claimed,  the  consideration  are  owned  by  a  corporation,  and  the 
that  the  ultimate  burden  of  th«  tax  national  credit  has  no  defense  against 
is  distributed  upon  the  shareholders  a  serious  wound." 
in  proportion  to  their  holdings  would  54  Plumber  v.  Color,  178  XT.  S.  113, 
have  saved  the  taxes  condemned  in  44  L.  Ed.  998;  Wallace  v.  Myers, 
the  Bank  of  Commerce  Case  [2  Black  38  Ted.  184;  In  re  Sherman's  Estate, 
(U.  S.)  620,  17  L.  Ed.  451],  and  the  153  N.  T.  1,  46  N.  E.  1032;  Strode  v. 
Bank  Tax  Case  [2  Wall.  (U.  S.)  200,  Com.,  52  Pa.  St.  181. 
17  L.  Ed.  793],  and,  indeed,  all  taxes  As  to  nature  of  inheritance  taxes, 
assessed  upon  the  property  of  cotpOra-  see  §  4653,  infra. 

tions,  and  the  immunity  from  state  tax  6B  Plumber  v.  Coler,  178  XJ.  S.  115, 

of  United  States  bonds  owned  by  cor-  44  L.  Ed.  998. 

porations    would   indirectly   be    abso-  B6 In  re  Sherman's  Estate,  153  N.  Y, 

Jutely  destroyed.     *     *     *    If,  by  the  1,  46  N.  E.  1032;  In  re  Whiting's  Eg- 
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sent  of  Congress.*'  Congress  has  declared  in  the  National  Banking 
Act  as  follows:  "Nothing  herein  shall  prevent  all  the  shares,  in  any 
association  from  being  included  in  the  valuation  of  the  personal 
property  of  the  owner  or  holder  of  such  shares,  in  assessing  taxes 
imposed  by  authority  of  the  state  within  which  the  association  is 
located;  but  the  legislature  of  each  state  may  determine  and  direct 
the  manner  and  place  of  taxing  all  the  shares  of  national  banking 
associations  located  within  the  state,  subject  only  to  the  two  restric- 
tions, that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of 
such  state,  and  that  the  shares  of  any  national  banking  association 
owned  by  nonresidents  of  any  state  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere.  Nothing  herein  shall 
be  construed  to  exempt  the  real  property  of  associations  from  either 
state,  county,  or  municipal  taxes,  to  the  same  extent,  according  to  its 
value,  as  other  real  property  is  taxed."** 


tate,  150  N.  T.  27,  34  L.  E.  A.  232, 
55  Am.  St.  Eep.   640,  44  JST.  E.   715. 

67  People  V.  "Weaver,  100  V.  8.  539, 
25  L.  Ed.  705;  Farmers'  &  Mechanics' 
Nat.  Bank  v.  Bearing,  91  U.  S.  29,  23 
L.  Ed.  196;  Van  Allen  v.  Assessors, 
3  Wall.  (U,  S.)  573,  18  L.  Ed.  229. 

"In  imposing  burdens  upon  [state 
banking  institutions]  *  *  *^  tlieir 
property,  or  tlieir  shares,  the  state 
does  not,  as  in  the  case  of  national 
banks,  require  any  authority  from  tlie 
United  States.  Its  own  governmental 
power  is  sufficient  for  the  imposition 
of  such  taxes,  assessed  by  such 
methods,  and  under  such  standards  of 
valuation,  as  it  may  choose,  unless 
something  is  done  which  violates  some 
provision  of  the  Federal  Constitution, 
or  of  a  federal  law  which,  by  that 
Constitution,  is  made  supreme." 
Home  Sav.  Bank  v.  Des  Moines,  205 
U.  S.  503,  51  L.  Ed.  901. 

58  U.  S.  Rev.  St.  §  5219. 

This  section  is  not  unconstitutional. 
Van  Allen  v.  Assessors,  3  Wall.  (TJ. 
S.)  573,  18  L.  Ed.  229. 

"It  is  said  that  Congress  possesses 
no  power  to  confer  upon  a  state  au- 
thority to  he  exercised  which  has  been 
exclusively  delegated  to  that  body  by 


the  Constitution  and,  consequently, 
that  it  cannot  confer  upon  a  state  the 
sovereign  right  of  taxation;  nor  is  a 
state  competent  to  receive  a  grant 
of  any  such  power  from  Congress. 
We  agree  to  this.  But  as  it  respects 
a  subject-matter  over  which  Congress 
and  the  states  may  exercise  a  concur- 
rent power,  but  from  the  exercise  of 
which  Congress,  by  reason  of  its  para- 
mount authority,  may  exclude  the 
states,  there  is  no  doubt  Congress  may 
■withhold  the  exercise  of  that  author- 
ity a'nd  leave  the  states  free  to  act. 
An  example  of  this  relation  existing 
between  the  federal  and  state  govern- 
ments is  found  in  the  pilot  laws  of 
the  states,  and  the  health  and  quaran- 
tine laws.  The  power  of  taxation 
under  the  Constitution,  as  a  general 
rule,  and  as  has  been  repeatedly 
recognized  in  adjudged  cases  in  this 
court,  is  a  concurrent  power.  The 
qualifications  of  the  rule  are  the  ex- 
elusion  of  the  states  from  the  taxation 
•of  the  means  and  instruments  em- 
ployed in  the  exercise  of  the  func- 
tions of  the  federal  government." 
Van  Allen  v.  Assessors,  3  Wall.  (U. 
S.)  573,  18  L.  Ed.  229. 

"The   first    act   providing  for   the 
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This  provision  fixes  and  limits  the  power  of  the  states  wita  respect 
to  the  taxation  of  national  banks,*^  and  the  only  taxes  contemplated 


organization  of  national  banks,  passed 
February  25,  1863,  chap.  58  (12  Stat, 
at  L.  665),  contained  no  grant  of 
power  to  the  states  to  tax  national 
banks  in  any  form  whatever.  Doubt- 
less the  far-reaching  consequence  to 
arise  from  depriving  the  states  of  the 
source  of  revenue  which  would  spring 
from  the  taxation  of  such  banks,  and 
the  error  of  not  conferring  the 
power  to  tax,  early  impressed  itself 
upon  Congress;  for  the  following  year 
(13  Stat,  at  L.  99,  chap.  106)  power 
was  granted  to  the  states,  not  to  tax 
th&  banks,  their  franchises  or  prop- 
erty, but  to  tax  the  shares  of  stock 
in  the  names  of  the  shareholders. 
This  provision  subsequently  was 
amended  and  supplemented  in  various 
particulars  (15  Stat,  at  L.  34,  chap.  7), 
and  the  result  of  this  legislation  is 
embodied  in  section  5219  of  the  Re- 
vised Statutes  [quoted  supra]." 
Owensboro  Nat.  Bank  v.  Owensboro, 
173  U.  8.  664,  43  L.  Ed.  850. 

While  the  territories  are  not  in  ex- 
press terms  included  in  this  section, 
it  has  been  held,  in  view  of  other  pro- 
visions of  the  act,  that  they  are  im- 
pliedly included,  and  that  they  have 
the  same  power  in  the  premises  as  the 
states.  Talbott  v.  Silver  Bow  County, 
139  U.  iS.  438,  35  L.  Ed.  210;  People 
V.  Moore,  1  Idaho  504;  Silver  Bow 
County  Com'rs  v.  Davis,  6  Mont.  306, 
12  Pae.  688. 

59  United  States.  Rosenblatt  v. 
Johnston,  104  U.  S.  462,  26  L.  Ed. 
832;  People  v.  Weaver,  100  XT.  S. 
539,  25  L.  Ed.  705;  Farmers'  &  Me- 
chanics' Nat.  Bank  v.  Dearing,  91  U. 
S.  29,  23  L.  Ed.  196;  First  Nat.  Bank 
V.  Covington,  103  Fed.  523;  St.  Louis 
Nat.  Bank  v.  Papin,  4  Dill.  29,  Fed. 
Cas.  No.  12,239;  First  Nat.  Bank  of 
Omaha  v.  Douglas  County,  3  Dill.  298, 
Fed.  Cas.  No.  4,809. 


Alabama.  Maguire  v.  Mobile 
County  Board  of  Revenue,  71  Ala. 
401;  Pollard  v.  State,  65  Ala.  628; 
National  Commercial  Bank  v.  Mobile, 
62  Ala.  284,  34  Am.  Rep.  15. 

CaJifornia.  People  v.  National  Bank 
of  n.  O.  Mills  &  Co.,  123  Cal.  63, 
45  L.  R.  A.^  747,  69  Am.  St.  Rep.  32, 
55  Pac.  685;  McHenry  v.  Downer,  116 
Cal.  20,  47  Pac.  779,  45  L.  R.  A.  737. 

G-eorgia.  Macon  v.  First  Nat.  Bank, 
59  Ga.  648. 

Hassachusetts.  Rich  v.  Packard 
Nat.  Bank,  138  Mass.  527;  Flint  v. 
Board  of  Aldermen  of  Boston,  99 
Mass.  141,  96  Am.  Dec.  713. 

Michigan.  First  Nat.  Bank  of  St. 
Joseph  V.  St.  Joseph,  46. Mich.  526,  9 
N.  W.  838. 

Missouri.  Carthage  v.  First  Nat. 
Bank,  71  Mo.  .508,  36  Am.  Sep.  494. 

Pennsylvania.  Pittsburg  v.  First 
Nat.  Bank,  .55  Pa.  St.  45. 

Section  5219  "is  the  measure  of 
the  power  of  a  state  to  tax  national 
banks,  their  property  or  their  fran- 
chises," and  any  state  tax  other  than 
that  thereby  sanctioned  will  be  void. 
Owensboro  Nat.  Bank  v.  Owensboro, 
173  U.  S.  664,  43  L.  Ed.  850. 

"The  main  purpose  of  Congress  in 
fixing  limits  to  state  taxation  on  in- 
vestments in  national  banks  was  to 
render  it  impossible  for  the  state  in 
levying  such  a  tax  to  create  and  fix 
an  unequal  and  unfriendly  competi- 
tion by  favoring  institutions  or  indi- 
viduals carrying  on  a  similar  business 
and  operations  and  investments  of  a 
like  character.  The  language  of  the 
act  of  Congress  is  to  be  read  in  the 
light  of  this  policy."  First  Nat. 
Bank  of  Wellington,  Ohio  v.  Chapman, 
173  tr.  S.  205,  43  L.  Ed.  669. 

An  injunction  against  the  reassess- 
ment of  a  tax  on  the  real  estate 
and    shares    of    stock    of   a   national 
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thereby  are  taxes  on  shares  of  stock  in,  and  the  real  estate  of,  such 
hanks.^"  Accordingly,  since  there  is  no  legal  equivalency  between 
a  tax  on  the  franchise  or  intangible  property  of  a  national  bank  and 
a  tax  on  the  bank  shares  in  the  names  of  the  shareholders,  the  coin- 
cidence of  an  equivalency  in  fact  will  not  save  a  tax  of  the  former 
character  from  invalidity.®^  Neither  a  state  nor  a  municipality  can 
impose  a  license  tax  upon  a  national  bank.®*  Nor  can  a  state  tax 
the  personal  property  of  such  a  bank.®*    A  state  cannot  tax  the  per- 


bank  will  not  lie  merely  because  of 
the  bank's  apprehension  that  such  re- 
assessment will  not  be  made  conform- 
ably to  law.  First  Nat.  Bank  of 
Albuquerque  v.  Albright,  208  XT.  S. 
548,  52  L.  Ed.  614. 

60  First  Nat.  Bank  of  Albuquerque 
V.  Albright,  208  U.  S.  548,  52  L.  Ed. 
614. 

By  the  unambiguous  provisions  of 
section  5219  a  state's  taxing  power 
over  a  national  bank  is  limited  to  the 
imposition  of  a  tax  on  its  shares  of 
stock  in  the  names  of  its  shareholders 
and  the  imposition  of  a  tax  on  its 
real  estate.  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  664,  43  L.  Ed. 
850. 

61  Owensboro  Nat.  Bank  v.  Owens- 
boro, 173  U.  S.  664,  43  L.  Ed.  850,  fol- 
lowed in  First  Nat.  Bank  v.  Louis- 
ville, 174  U.  S.  438,  43  L.  Ed.  1038, 
and  Third  Nat.  Bank  v.  Stone,  174 
D.  S.  432,  43  L.  Ed.  1035.  See  also 
Covington  v.  First  Nat.  Bank,  198 
U.  S.  100,  49  L.  Ed.  963. 

62  Macon  v.  First  Nat.  Bank,  59  Ga. 
648.  , 

63  United  States.  Rosenblatt  v. 
Johnston,  104  U.  S.  462,  26  L.  Ed. 
832;  Covington  City  Nat.  Bank  v. 
Covington,  21  Fed.  489. 

California.  People  v.  National  Bank 
of  D.  0.  Mills  &  Co.,  123  Gal.  53,  45 
L.  E.  A.  747,  69  Am.  St.  Eep.  32,  55 
Pac.  685. 

Colorado.  Woodward  v.  Ellsworth, 
4  Colo.  580. 

Iowa.  National  State  Bank  of  Os- 
kaloosa  v.  Young,  25  Iowa  311. 


Montana.  First  Nat.  Bank  of  Bil- 
lings v.  Province,  20  Mont.  374,  51 
Pac.  821. 

Nevada.  First  Nat.  Bank  of  "Win- 
nemucca  v.  Kreig,  21  Nev.  404,  32 
Pac.  641;  State  v.  First  Nat.  Bank, 
4  Nev.  349. 

New  Jersey.  North  "Ward  Nat. 
Bank  v.  Newark,  39  N.  J.  L.  380. 

Deposits  in  a  national  bank, 
whether  general  or  special,  are  as- 
sessable for  taxation  against  the  de- 
positors, but  not  against  the  bank. 
People  v.  National  Bank  of  D.  O. 
Mills  &  Co.,  123  Gal.  53,  45  L.  R.  A. 
747,  69  Am.  St.  Sep.  32,  S5  Pae.  685. 

A  national  bank  cannot  be  taxed 
upon  its  of&ce  furniture  and  cash  (Na- 
tional State  Bank  of  Oskaloosa  v. 
Young,  25  Iowa  311),  nor  upon  its 
notes,  bills,  bonds,  etc.  (State  v. 
First  Nat.  Bank,  4  Ne-(^.  349;  North 
Ward  Nat.  Bank  v.  Newark,  39  N.  J. 
L.  380),  nor  upon  mortgages  held  by 
it  (First  Nat.  Bank  of  Winnemucea 
v.  Kreig,  21  Nev.  404,  32  Pac.  641). 

It  has  been  held  in  New  Hampshire 
that  the  surplus  or  undivided  profits 
of  a  national  bank  may  be  taxed  by 
the  state,  if  the  shares  of  stock  therein 
are  taxed  to  the  stockholders  at  their 
par  value,  instead  of  their  actual 
value.  First  Nat.  Bank  v.  Peter- 
borough, 56  N.  H.  38,  22  Am.  Eep. 
416.  And  see  Strafford  Nat.  Bank 
V.  Dover,  58  N.  H.  316. 

This,  however,  seems  clearly  in  con- 
flict with  Rosenblatt  v.  Johnston,  104 
U.  S.  462,  26  L.  Ed.  832. 

Such  a  tax  certainly  cannot  be  im- 
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sonal  property  and  assets  of  a  national  thanking  association  when  the 
association  is  insolvent,  and  its  assets  are  in  the  hands  of  a  receiver, 
any  more  than  it  can  tax  such  property  in  the  hands  of  the  associa- 
tion itself,  for  "such  property  and  assets,  in  legal  contemplation, 
still  belong  to  the  bank,  though  in  the  hands  of  a  receiver,  to  be  ad- 
ministered under  the  law."^*  The  statute,  however,  does  permit  a 
state  to  tax  the  real  property  of  a  national  bank,  but  only  "to  the 
same  extent,  "according  to  its  value,  as  other  real  property  is 
taxed. ' '  ®*  The  statute  also  allows  a  state  in  which  a  national  bank 
is  located,  in  assessing  taxes,  to  include  "all  the  shares"  of  the 
bank's  stock  "in  the  valuation  of  the  personal  property  of  the  owner 
or  holder."^®  Under  this  statute^  shares  in  a  national  bank  owned 
by  another  national  bank  may  be  taxed.^'"  The  fact  that  the  state 
has  taxed  the  property  of  a  national  bank  to  the  bank  does  not 
prevent  it  from  taxing  the  shares  of  its  stock  to  the  holders.^*    And 


posed  upon  the  bank  when  the  shares 
are  taxed  to  the  stockholders  at  their 
actual  or  market  value.  Covington 
City  Nat.  Bank  v.  Covington,  21  Fed. 
484. 

MEosenblatt  v.  Joljnston,  104  U.  S. 
462,  26  L.  Ed.  832, 

65  United  States.  Bradley  v.  Peo- 
ple, 4  Wall.  459,  18  L.  Ed.  433;  Brown 
V.  French,  80  Fed.  166;  First  Nat. 
Bank  v.  Eichmond,  39  Fed.  309;  Col- 
lins V.  Chicago,  4  Biss.  472,  Fed.  Cas. 
No.  3,011;  St.  Louis  Nat.  Bank  v. 
Papin,  4  Dill.  29,  Fed.  Cas.  No.  12,239; 
First  Nat.  Bank  of  Omaha  v.  Douglas 
County,  3  Dill.  398,  Fed.  Cas.  No. 
4,809.  'See  also  Covington  City  Nat. 
Bank  v.  Covington,  21  Fed.  484;  Sec- 
ond Nat.  Bank  of  Titusville  v.  Cald- 
well, 13  Fed.  429. 

Alabama.  Sumter  County  v.  Na- 
tional Bank  of  Gainesville,  62  Ala. 
464,  34  Am.  Eep.  30;  National  Com- 
mercial Bank  v.  Mobile,  62  Ala.  284, 
34  Am.  Eep.  15. 

Georgia.  Macon  v.  First  Nat. 
Bank,  59  G-a.  648. 

Illinois.-  First  Nat.  Bank  of  Men- 
dota  V.  Smith,  65  111.  44. 

ludjana.  See  Loftin  v.  Citizens' 
Nat.  Bank,  85  Ind.  341. 


Iowa.  See  National  State  Bank  of 
Oskaloosa  v.  Young,  25  Iowa  311. 

Kansas.  First  Nat.  Bank  of  Leoti 
V.  Fisher,  45  Kan.   726,  26  Pae.  482. 

Michigan.  Smith  v.  First  Nat.  Bank 
■  of  Teoumseh,  17  Mich.  479. 

Nevada.  See  State  v.  First  Nat. 
Bank,  4  Nev.  348. 

Ohio.  Miller  v.  First  Nat.  Bank, 
46  Ohio  St.  424,  21  N.  E.  860. 

Texas.  See  Eosenberg  v.  Weekes, 
67  Tex.  578,  4  S.  W.  899. 

66  Congress  has  legislated  on  the 
subject  of  national  banks  so  as  to 
leave  the  shares  of  stock  in  the 
hands  of  the  stockholders  subject  to 
state  taxation.  Van  Allen  v.  As- 
sessors, 3  Wall.  (TJ.  S.)  573,  18  L.  Ed. 
229. 

67  Bank  of  Redemption  v.  Boston, 
125  IT.  S.  60,  31  L.  Ed.  689. 

68  See  Cook  v.  Burlington,  59  Iowa 
251,  44  Am.  Rep.  679,  13  N.  W.  113. 

That  it  is  a  violation  of  a  pro- 
hibition against  double  taxation  to 
tax  the  real  property  of  a  national 
bank  when  i-ts  stock  is  taxed  to  the 
holders,  see  Frederick  County  Com'rs 
V.  Farmers'  Nat.  Bank,  48  Md.  117; 
Board  of  Rice  County  Com'rs  v.  Citi- 
zens'   Nat.    Bank    of    Faribault,    23 


8042 


Ch.  59] 


Taxation 


•[§  4593 


the  fact  that  part  or  all  of  the  capital  of  a  national  bank  is  invested 
in  United  States  government  bonds  does  not  prevent  a  state  from 
taxing  the  whole  interest  of  the  holder  of  shares  of  stock  therein, 
without  any  deduction  on  account  of  the  bonds  so  held.^® 

The  state  may  require  the  tax  on  the  shares,  whether  of  residents 
or  nonresidents,  to  be  paid  by  the  bank,  and  allow  it  to  collect  the 
same  from  the  shareholders  or  deduct  it  from  dividends.  This  does 
not  impose  a  tax  on  the  bank  as  distinguished  from  the  sharehold- 


ers.'"* 

Minn.  280.  And  see  County  of  Laek- 
,awanna  v.  First  Nat.  Bank  of  Scran- 
ton,  94  Pa.  St.  221. 

69  United  States.  Tennessee  v. 
WMtworth,  117  U.  S.  129,  139,  29  L. 
Ed.  830;  Lionberger  v.  Eouse,  9  Wall. 
468,  18  L.  Ed.  721;  First  Nat.  Bank  of 
Louisville  v.  Kentucky,  9  Wall.  353, 
359,  19  L.  Ed.  701;  Bradley  v.  People, 
i  Wall.  459,  462,  18  L.  Ed.  433;  New 
York  V.  Commissioners  of  Taxes,  4 
Wall.  244,  18  L.  Ed.  344;  Van  Allen 
V.  Assessors,  3  Wall.  573,  18  L.  Ed. 
229. 

lUinois.  People  v.  Bradley,  39  111. 
130. 

Indiana.  Wright  v.  Stlz,  27  Ind. 
338. 

Iowa.  Hubbard  v.  Johnson  County 
Sup'rs,  23  Iowa  130. 

Louisiana.  Parker  v.  Sun  Ins.  Co., 
42  La.  Ann.  1172,  8  So.  618;  Home  Ins. 
Co.  V.  Board  of  Assessors,  42  La.  Ann. 
1131,  8  So.  481;  First  Nat.  Bank  of 
Shreveport  v.  Board  of  Eeviewers,  41 
La.  Ann.  181,  5  So.  408. 

New  York.  Williams  v.  Weaver,  75 
N.  Y.  30;  People  v.  Commissioners  of 
,  Taxes,  35  N.  Y.  423;  Utica  v. 
Cliurchill,  33  N.  Y.  161. 

Ohio.  Frazer  v.  Siebern,  16  Ohio 
St.  615. 

Contra,  Matheson  v.  Boyd,  32  N.  J. 
L.  273;  Jewell  v.  Hart,  31  N.  J.  L. 
434;  Fox  v.  Haight,  31  N.  J.  L,  399. 

"It  is  no  longer  an  open  question 
ill  this  court,  since  the  decision  in  the 
case  of  Van  Allen  v.  Assessors,  3  Wall. 
573,  18  L.  Ed,  229,  that  the  share- 


holders in  a  national  bank  are  subject 
to  state  taxation,  although  the  entire 
capital  of  the  bank  be  invested  in  the 
bonds  of  the  United  States,  which  can- 
not be  taxed  by  state  authority." 
Liouberger  v.  Eouse,  9  Wall.  (U.  S.) 
46'8,  19  L.  Ed.  721. 

70  Citizens  Nat.  Bank  v.  Kentucky, 
217  U.  S.  443,  54  L.  E'd.  832;  Mer- 
chants' &  Manufacturers'  Bank  v. 
Pennsylvania,  167  U.  S.  461,  42  L.  Ed. 
236;  Aberdeen  Bank  v.  Chehalis 
County,  166  U.  S.  440,  41  L.  Ed. 
1069;  Van  Slyke  v.  Wisconsin,  154  U. 
S.  -581,  20  L.  Ed.  240;  Bell's  Gap  R. 
Co.  V.  Pennsylvania,  134  U.  S.  232, 
33  L.  Ed.  892;  Liouberger  v.  Eouse, 
9  WaU.  (XT.  S.)  468,  19  L^  Ed.  721; 
First  Nat.  Bank  of  Louisville  v.  Ken- 
tucky, 9  Wall.  (U.  S.)  353;  19  L.  Ed. 
701;  Whitney  Nat.  Bank  v.  Parker, 
41  Fed.  402;  National  Commercial 
Bank  v.  Mol)ile,  62  Ala.  284,  34  Am. 
Rep,  15;  Com.  v.  First  Nat.  Bank  of 
Louisville,  4  Bush  (Ky.)  98,  96  Am. 
Dec.  285;  Miller  v.  First  Nat.  Bank, 
46  Ohio  St.  424,  21  N.  E.  860. 

Section  5219  "is  express  authority 
to  the  state  by  appropriate  legislation 
to  make  the  bank  the  agent  of  the 
shareholders  for  the  purpose  of  return- 
ing the  shares  and  paying  the  taxes 
thereon."  Covington  v.  First  Nat. 
Bank,  198  U.  S.   100,  49  L.   Ed.  963. 

In  'the  absence  of  such  a  provision, 
the  tax  cannot  be  collected  from  the 
bank,  but  must  be  collected  from  the 
individual  stockholders  against  whom 
it  is  assessed,  in  the  same  maaner  as 
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§  4594.  —  Railroad  companies.  The  post-road  character  of  a  line 
of  railroad  does  n6t,  of  itself,  wholly  exclude  it  from  the  taxing 
power  of  a  state  through  which  it  runs.  Nor  can  a  railroad  com- 
pany, organized  under  a  state  charter,  claim  exemption  from  state 
taxation  of  its  property  merely  because  of  the  fact  that  the  federal 
government  holds  the  company's  second  mortgage  as  security  for 
money  advanced  and  is  entitled  to  demand  certain  services  of  the 
company  in  consideration  of  land  grants  madeJ^  Again,  the  fact 
that  the  ineofporation  of  a  privately  owned  railroad  company,  in 
which  the  federal  government  owns  ho  stock  and  only  a  part  of  the 
directors  of  which  are  appointed  by  such  government,  was  by  act  of 
Congress;  that  large  grants  of  aid  in  the  form  of  bonds  and  lands 
were  made  by  Congress  to  the  company ;  that  the  federal  aid  bonds 
were  made  a  lien  on  the  company's  property;  that  the  federal  gov- 
ernment was  to  have  a  preference  in  the  use  of  the  company's  rail- 
road and  the  company's  telegraph  line,  etc.,  does  not  prevent  a  state 


other  taxes  are  collected  from  indi- 
viduals. Sumter  County  v.  National 
Bank  of  Gainesville,  62  Ala.  464,  34 
Am.   Eep.   30. 

A  law  making  national  banks  the 
agents  of  the  state  to  collect  from 
shareholders  the  tax  on  their  shares 
is  not  invalid,  because  state  banks 
are  not  required  to  do  the  same. 
Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Pennsylvania,  167  U.  S.  461, 
42  L.  Ed.  236. 

It  has  been  held  that  the  state 
may  allow  a  tax  against  the  stock- 
holders of  a  national  bank  on  their 
shares,  to  be  collected  by  levying  upon 
the  property  of  the  bank,  upon  its 
failure  to  pay  the  tax  as  required  by 
statute.  First  Nat.  Bank  v.  Douglas 
County,  3  Dill.  330,  Fed.  Cas.  No. 
4,799.  But  the  property  of  the  bank 
cannot  be  levied  upon  in  the  absence 
of  statutory  provision  therefor,  under 
a  tax  warrant  authorizing  the  collec- 
tor to  levy  upon  the  property  of  the 
persons  named  therein  (the  stock- 
holders), even  when  the  bank  is  re- 
quired by  law  to  pay  the  tax.  First 
Nat.  Bank  of  Sandy  Hill  v.  Fancher, 
48  N.  Y.  524. 


That  mandamus  will  lie  to  compel 
the  bank  to  pay  the  tax,  see  Town  of 
St.  Albans  v.  National  Car  Co.,  57 
Vt.  68. 

A  state  statute  giving  banks  the 
option  to  pay  a  tax  of  four  mills  on 
each  dollar  on  the  actual  value  of 
their  shares,  or  of  collecting  from 
their  shareholders,  and  paying  into  the 
state  treasury,  a  tax  of  eight  mills  on 
the  dollar  of  the  par  value  of  the 
shares,  is  not  invalid.  Merchants'  & 
Manufacturers'  Nat.  Bank  v.  Pennsyl- 
vania, 167  U.   S.  461,  42  L.  Ed.  236. 

71  Thomson  v.  Union  Pac.  E.  Co.,  9 
"Wall.  (U.  S.)  579,  19  L.  Ed.  792.  Said 
the  court :  ' '  We  perceive  no  limits  to 
the  principle  of  exemption  which  the 
complainants  seek  to  establish.  It 
wbuld  remove  from  the  reach  of  state 
taxation  all  the  property  of  every 
agent  of  the  government.  Every  cor- 
poration engaged  in  the  transporta- 
tion of  mails,  or  of  government  prop- 
erty of  any  description,  by  land  or 
water,  or  in  supplying  materials  for 
the  use  of  ^he  government,  or  in  per- 
forming any  service  of  whatever  kind, 
might  claim  the  benefit  of  the  exemp- 
tion.    The   amount   of  property  now 
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through  which  such  railroad  and  telegraph  line  run  from  taxing 
such  of  the  company's  property  as  is  within  the  state. ''^  Nor  is  the 
property  of  a  domestic  railroad  company  state  property  and  as  such 
exempt,  under  the  state  constitution,  from  state  taxation  merely  be- 
cause the  state  has  reserved  to  itself  in  the  company's  charter  the 
right  to  purchase  the  company's  road  at  the  expiration  of  a  given 
time  at  a  valuation  then  to  be  made  upon  certain  notice,  the  state's 
interest  in  the  road,  resulting  from  such  reservation,  being  too  remote 
and  too  contingent  to  be  regarded  as  within  the  meaning  of  the  con- 
stitutional exemption.''' 

A  state,  however,  cannot  tax  the  franchises  of  a  corporation  which 
have  been  granted  to  it  by  the  federal  government,  and  when,  in 
assessing  the  "franchise"  of  a  railroad  company,  the  state  board 
of  equalization  has  included  secondary  franchises,  granted  to  the 
company  by  Congress  for  national  purposes  and  to  subserve  national 
ends,  the  assessment  wiU,  to  that  extent,  be  invalid.'*  But  a  state 
may  tax  the  franchise  conferred  by  it  on  a  domestic  railroad  company, 
notwithstanding  the  fact  that  subsequently  certain  franchises  were 
conferred  on  siueh  company  by  the  federal  government,  when,  at 
least,  the  several  franchises  vested  in  the  company  do  not  constitute 
such  an'  indivisible  unit  that  to  tax  the  franchise  received  from  the 
state  will  necessarily  be  to  tax  the  franchises  granted  by  the  general 
government.''* 

Lands  in  possession  of  a  railroad  company  which  has  acquired 
a  complete  title  thereto  under  the  terms  of  the  grant  of  such  lands 
made  by  Congress  to  the  state  for  railroad  aid  purposes  are  subject 
to  state  taxation.  Congress  not  having  provided  otherwise.''^  But  a 
railroad  company  which  has  leased  and  is  operating,  under  the  Curtis 
Act,  unallotted  Indian  coal  lands,  cannot  be  compelled  to  pay  the 
Oklahoma  tax  on  corporations,  etc.,  engaged  in  the  mining  or  pro- 
held  by  such  corporations,  and  having  ^72  Union  Pac.  E.  Co.  v.  Peniston, 
relations  more  or  less  direct  to  the  18  Wall.  (XJ.  S.)  5,  21  L.  Ed.  787. 
National  Government  and  its  service,  '''3  Thomson   v.   Union   Pac.   R.    Co., 

is  very  great.  ,  And  this  amount  is  9  Wall.  (U.  S.)  579,  19  L.  Ed.  792. 
continually  increasing;  so  that  it  may'  74  California  v.  Central  Pac.  E.  Co., 

admit  of  question  whether  the  whole       127  U.  S.  1,  32  L.  Ed.  150. 
income   of    the    property    which    will  75  Central  Pac.  E.  Co.  v.  California, 

remain  liable  to  state  taxation  if  the      162  U.  S.  91,  40  L.  Ed.  903. 
principle    contended   for   is    admitted  76  Tucker  v.  Ferguson,  22  Wall.  (U. 

and  applied  in  its  fullest  extent,  may      S.)  527,  22  L.  Ed.  805. 
not  ultimately  be  found  inadequate  to  ; 

the    support    of    the     state    govern- 
ments."^ 
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duetion  of  coal,  such  tax  being  one,  not  on  property,  but  on  occupa- 
tion, and,  in  the  case  of  such  company,  one  on  the  occupation  of  an 
instrumentality  of  the  federal  government.'''' 

§  4595.  —  Telegraph  companies.  A  telegraph  company,  does  not, 
by  accepting  the  provisions,  and  availing  itself  of  the  resultant  privi- 
leges, of  the  Act  of  Congress  of  July  24,  1866,''*  become  an  agency 
of  the  federal  government  to  the  extent  that  it  passes  beyond  the 
taxing  power  of  the  state  without  regard  to  the  manner  in  which  that 
power  is  exercised.''^ 


WChoetaw,  O.  &  G.  E.  Co.  v.  Har- 
rison,  235  U.  S.   292,  59  L.  Ed.   234. 

Ore  imbedded  in  the  soil  of  lands 
belonging  to  tlie  federal  government 
becomes  personalty  and  the  property 
of  the  miner  and  thus  a  subject  of 
state  taxation  upon  the  miner's  de- 
taching it  from  the  soil;  moreover,  a 
state  tax  on  ore  which  has  been  de- 
tached from  its  native  soil  may ,  be 
made  a  lien  on  the  "claim"  from 
which  it  was  exti;aeted  notwithstand- 
ing such  claim  be  located  on  land  be- 
longing to  the  federal  government. 
Forbes  v.  Graeey,  94  U.  S.  ,762,  24 
L.  Ed.   3i3. 

78  U.  S.  Eev.  St.  §§  5263-5268,  7  Fed. 
Stat.  Ann.  205. 

That  this  statute  is  valid,  see  Essex 
V.  New  England  Tel.  Co.,  239  U.  S. 
313,  60  L.  Ed.  301. 

79  The  privileges  conferred  upon  a 
telegraph  company  accepting  the  pro- 
visions of  the  federal  statute  of  1866 
"are  in  the  line  of  authority  to  con- 
struct and  maintain  its  lines  as  a 
means  or  instrument  of  interstate 
commerce,  and  are  not  necessarily  in- 
consistent with  a  right  on  the  part 
of  a  state  in  which  business  is  done 
and  property  acquired  to  tax  the 
same"  within  proper  limits.  Postal 
Tel.  Cable  Go.  v.  City  Council  of 
Charleston,  153  TJ.  S.  692,  38  L.  Ed. 
871. 

"The  rules  established  by  the 
[federal]  adjudications  may  be  stated 


to  be:  First,  the  Western  Union  Tele- 
graph Company  is,  as  between  govern- 
mental departments,  a  governmental 
agency,  but  is  not  so  as  between  the 
company  and  a  state  or  a  citizen; 
second,  that  the  telegraph  company  is 
an  instrument  of  interstate  commerce, 
and  has  a  right  to  enter  a  state  and 
transact  business;  third,  that,  the  tele- 
graph company  being  an  instrument 
of  interstate  commerce,  and.  deriving 
its  powers  in  this  regard  from  the 
United  States,  no  state  ,has  a  right 
to  prevent  such  company  from  doing 
business  in  the  state,  for  that  would 
be  an  interference  with  interstate 
commerce;  fourth,  that  the  tangible 
property  of  the  telegraph  company 
located  in  a  state  is  subject  to  taxa- 
tion like  any  other  property  in  that 
state,  and  its  franchise  or  right  de- 
rived from  the  act  of  1866  does  not 
exempt  such  property  from  taxation 
by  the  state  in  which  such  property  ia 
located;  fifth,  that  in  determining  the 
value  of  the  tangible  property  of  the 
company  located,  in  any  state  it  is 
proper  to  compare  the  length  of  its 
lines  in  that  state  with  the  length 
of  its  entire  lines,  or  to  take  the  ag- 
gregate value  of  the  shiares  of  its  cap- 
ital stock,  and  deduct  therefrom  such 
portion  of  that  valuation  as  is  propor- 
tional to  the  length  of  its  lines  with- 
out the  state,  and  also  to  deduct  there- 
from the  value  of  its  real  estate  and 
machinery   subject   to   local   taxation 
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On  the  contrary,  it  is  settled  "liliat  the  privilege  given  under  the 
terms  of  the  act  to  use^  the.  military  and  post  roads  of  the  United 
States  for  the  poles  and  wires  of  the  company  is  to  be  regarded  as' 
permissive  in  character,  and  not  as  creating  corporate  rights  and 
privileges  to  carry  on  the  business  of  telegraphy,  which  were  derived 
from  the  laws  of  the  state  incorporating  the  company,  and  that  this 
permissive  grant  did  not  prevent  the  state  from  taxing  the  real  or 
personal  property  belonging  to  the  company  within  its  borders,  or 
from  imposing  a  license  tax  upon  the  right  to  do  a  local  business" 
other  than  such  as  consists  of  the  sending  of  messages  for  the  na- 
tional government.^"  So  a  foreign  telegraph  company  which  has 
constructed  and  is  operating  its  lines  in  the  state  under  the  Act  of 
1866  may  be  required,  as  far  as  anything  in  such  act  is  concerned,  to 
pay  a  property  tax  otherwise  valid.*^  Likewise,  a  municipal  ordi- 
nance requiring  telegraph  companies  and  agencies  each  to  pay  a  cer- 
tain sum  "for  business  done  exclusively  within  the  city  *  *  *, 
and  not  including  any  business  done  to  or  ;from  points  without  the 
state,  and  not  including  any  business  done  for  the  government 
of  the  United  States,  its  ofScers  or  agents"  and  providing  a  money 
penalty  for  delinquency  in  the  matter  is  not  invalid  even  as  to  a  for- 
eign telegraph  company  which  has  accepted  the  provisions  of  the 
federal  statute. ^^  Again,  it  has  been  held  that  the  assessment,  by  a 
state  board  of  equalization — which  was  required  by  statute  to  assess 
all  property,  real  and  personal,  "including  franchises,"  of  telegraph 
companies  and  which  had  specifically  assessed  the  poles,  wire,  and 
instruments  of  a  foreign  telegraph  company  which  was  in  the  state 
solely  under  the  authority  of  the  Act  of  ,1866 — of  "all  other  prop- 
erty" of  such  company  was  not  invalid,  it  being  conceded  that  the 
company  had,  in  the  state,  property  other  than  that  specifically  val- 
ued, as  an  assessment  of  a  federal  franchise.^^ 

within    the    state.      And    that    such  V.  Tel.  Co.,  141  IT.  S.  40,  35  L.  Ed.  628. 

taxes   so   assessed   constitute    an    ex-  82  Postal    Tel.    Cable    Co.    v.    City 

eise  ■tax  upon  the  property  or  capital  Council  of  Charleston,  153  U.  S.  692, 

of  the  corporation,  and  not  a  tax  upon  38  L.  Ed.   871,  distinguished  in  Wil- 

ajiy   franchise    of    the    corporation."  liama  v.  Talladega,  226  U.  S.  404,  57 

State  V.  Western  TJ.  Tel.  Co.,  165  Mo.  L.  Ed.  275. 

502,  65  S.  "W.  775.  83  State  v.  "Western  U.  Tel.  Co.,  165 

80 Williams  v.  Talladega,  226  U.  S.  Mo.  502,  65  S.  W.  775.    Said  the  court: 

404,  57  L.  Ed.   275.  "The  trial  court  was  in  error  in  hold- 

81  Western  U.  Tel.  Co.  v.  Attorney  ing  ,that  the  defendant  derived  its 
General  Commonwealth  of  Massaehu-  franchise — ^that  is,  its  right  to  exist 
setts,  125  TJ.  S.  530,  31  L.  Ed.  790.  and  be  a  corporation  and  do  a  tele- 
See  also  Attorney  General  v.  Western  graph  business — from  the  government 
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of  the  United  States.  That  franchise 
is  derived  from  the  state  of  New 
York,  and  not  from  the  government  of 
the  United  States.  Neither  the  act 
of  Congress  of  1866  nor  its  acceptance 
by  the  defendant  created  the  defend- 
ant, or  gave  it  the  right  to  do  busi- 
ness. The  defendant  was  created  by 
the  laws  of  New  York  12  years  before 
tfie  federal  statute  was  enacted.  The 
defendant  was  obliged  to  be  a  tele- 
graph company  or  engaged  in  that 
business  before  it  could  accept  the 
provisions  of  that  act.  *  *  *  The 
fact  that  it  is  an  instrument  of  inter- 
state commerce,  or  that  it  had  ac- 
cepted the  act  of  1866,  did  not  ex- 
empt its  property  in  this  state  from 
taxation.  *  *  *  iSo  that  when,  in 
determining  the  value  of  the  prop- 
erty of  the  defendant  in  this  state, 
the  board  (jf  equalization  took  into 
consideration  '  the  cost  of  construction 
and  equipment  of  said  Western  Union 
Telegraph  Company,  and  the  location 
thereof,  and  its  traffic  and  business, 
and  the  par  value  of  its  stock  and 
bonds,  and  the  gross  receipts  and  net 
earnings  and  franchise  owned  by  said 
company,  and  the  value  thereof,'  it 
did  not  and  could  not  have  included 
therein  any  franchise  derived  by  the 
defendant  from  the  government  of  the 
United  States,  because  that  govern- 
ment had  conferred  no  such  franchise; 
nor  was  such  a  valuation  placed  upon 
'all  other  property'  a  tax  upon  the 
franchise  of  the  defendant  company. 
The  franchise  derived  by  the  defend- 
ant from  the  state  of  New  York  was 
considered  by  the  board  in  determin- 
ing the  value  of  the  property  of  the 
defendant  located  in  this  state;  that 
is,  that  property  was  valued  not  as  so 
many  poles  or  so  much  wire,  so  many 
instruments,  or  so  much  'other  prop- 
erty' in  the  abstract,  but  was  valued 


in  the  concrete,  in  the  relation  that 
such  property  in  the  abstract  bore  to 
other  property  in. the  abstract,  which, 
being  brought  into  relation  towards 
each  other — ^into  a  system,  located 
partly  in  this  state  and  partly  in  other 
states — gave  each  part  a  concrete 
value,  which  was  much  greater  than 
its  abstract  value.  The  right  to  exist 
— the  franchise — of  the  defendant 
was  property,  and  was  subject  to  tax- 
ation, either  directly,  in  the  propor- 
tion that  the  portion  of  the  franchise 
exercised  in  this  state  bore  to  the 
proportion  of  the  franchise  exercised 
in  all  other  states,  or  indirectly, 
*  *  *  as  was  done  here,  by  being 
impressed  upon  the  tangible  property 
owned  by  it,  thereby  increasing  its 
value,  and  by  considering  the  fran- 
chise and  its  tangible  property  as  a 
system,  and  then  assessing  the  part 
of  the  property  fornjing  a  part  of 
the  system  and  located  in  Missouri  as 
of  its  proportionate  value  of  the 
whole  property  constituting  the  sys- 
tem. *  '  *  It  vidll  not  do  to  say, 
as  the  defendant  does,  that  the  poles, 
wire,  and  instruments  could  be  re- 
placed new  at  a  cost  of  $984,357.89, 
and  that  all  its  other  property  in 
this  state  is  only  worth  $1,000.  Those 
sums  may  represent  the  value  of  the 
property  in  the  abstract,  but  they  do 
not  represent  the  value  of  the  property 
in  the  concrete,  because  as  a  part  of  a 
system  a  greater  value  is  necessarily 
impressed  upon  the  abstract  property, 
and  thereby  the  property  'l)ecomes,  it 
may  be,  worth  many  times  as  much  as 
it  would  be  if  considered  in  the  ab- 
stract. No  injustice  is  done  to  the 
defendant  in  so  valuing  it,  because  the 
defendant  so  uses  it  and  treats  it,  and 
because  it  is  worth  more,  for  it  would 
sell  for  more  as  a  necessary  part  of  a 
system  than  it  would  if  it  was  sold  in 
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it  beyond  the  taxing  power  of  the  state,**  and,  as  a  general  proposi- 
tion, such  a  corporation  may  be  required  to  contribute  its  proper 
share  to  the  support  of  government.    This  fact  is  to-day  conceded,^* 


the  abstract,  or  than  if  it  had  no  such 
relation  to  the  other  parts  of  the 
system.  In  other  words,  the  defend- 
ant values  it  for  taxation  at  its  ab- 
stract value,  while  it  enjoys  it  and 
derives  profit  from  it  according  to  its 
concrete  value.  It  follows  that  the 
judgment  of  the  circuit  court  holding 
that  the  tax  assessed  against  'all 
other  property  at  $856,400.56'  to  be 
unlawful  [which  judgroent  was  based 
6n  the  ground  that  such  item  included 
franchises  derived  /rom  the  federal 
government,  and  that  the  defendant 
was  a  governmental  agent  and  an  in- 
strument of  interstate  commerce  exer- 
cising its  rights  in  the  state  solely 
by  virtue  of  federal  authority]  is 
erroneous."  In  afirming  this  judg- 
ment of  the  Missouri  Supreme  Court, 
the  Federal  Supreme  Court  (Western 
IT.  Tel.  Co.  V.  Missouri,  190  IT.  S. 
412,  47  L.  Ed.  1116)  said:  "The  trial 
court  picked  out  the  rights  given  to 
the  defendant  under  the  act  of  Con- 
gress, denominated  them  a  franchise, 
contemplated  the  franchise  as  a  .dis- 
tinct proprietary  entity,  and,  because 
it  was  derived  from  the  federal  gov- 
ernment, decided  that  it  was  exempt 
from  taxation.  The  necessary  eon- 
sequence  was  and  is  to  destroy  the 
relation  between  that  franchise  aiid 
the  other  properties  of  the  plaintiff  in 
error,  regarding  them,  not  as  parts 
of  the  system,  but  abstractly, — re- 
garding the  poles  not  differently  from 
other  poles,  the  wire  not  different 
from  other  wire.  The  Supreme  Court, 
on  the  contrary,  regarded  the  prop- 
erties as  related  and  as  constituting 
a  system,  and  because  of  their  relation 
having  a  value  greater  than  the  sum 
of  the  values  of  the  individual  things 
regarded  merely  as  such.  Viewing  the 
order   of   the    board    of    equalization 


as  the  Supreme  Court  viewed  it,  was 
it  valid?  In  other  words,  is  the  state 
in  exercising  its  taxing  power  limited 
to  assessing  the  mere  material  things 
used  by  the  plaintiff  in  error,  and  must 
it  regard  them  as  of  no  greater  value 
than  they  had  when  they  reposed  in 
lumber  yards  and  factories,  with  cost 
added  of  putting  them  in  place?  Or 
the  proposition  may  be  stated  another 
way  which  better  expresses  the  ulti- 
mate contention  of  plaintiff  in  error. 
Conceding  that  the  tangible  property 
of  the  telegraph  company  derives 
value  from  its  use  in  a  system,  does 
the  company  do  business  in  the  state 
in  pursuance  of  the  Constitution  of 
the  United  States  and  the  act  of  July, 
1866,  and  become  thereby  an  instru- 
ment of  interstate  commerce  and  a 
government  agent,  and  as  such  exempt 
from  the  taxation  contested  in  this 
case?  We  think  the  question  has  been 
answered  by  this  court."  After  con- 
sidering Western  IT.  Tel.  Co.  v.  At- 
torney General  Commonwealth  of  Mas- 
sachusetts, 125  IT.  S.  530,  31  L.  Ed. 
790,  and  citing  certain  other  cases 
decided  by  it,  the  court  continued: 
"These  cases  establish  that,  in  esti- 
mating the  value  of  the  property  of 
a  telegraph  company  situate  within  a 
state,  it  niay  be  regarded,  not  ab- 
stractly or  strictly  locally,  but  as  a 
part  of  a  system  operated  in  other 
states,  and  that  the  state  was  not  pre- 
.cluded  from  taxing  the  property  be- 
cause the  state  had  not  created  the 
company  or  conferred  franchise  upon 
it,  or  because  it  derived  rights  or 
privileges  under  the  act  of  July,  1866, 
or  was  engaged  in  interstate  com- 
merce." 

84  See  §4577,  supra. 

86Cooley  on  Taxation  (3rd  Ed.), 
p.  25. 
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and  its  refutation  would  not,  perhaps,  be  seriously  attempted.  And 
not  only  are  domestic  corporations  taxable  but  foreign  corporations, 
doing  business  in  the  state,  as  well.*®    In  this  connection,  however, 


seCooley  on  Taxation  (Srd  Ed;), 
p.  717. 

As  to  what  constitutes  ' '  doing  busi- 
ness in  the  state,"  see  the  chapter  on 
Foreign  Corporations,  infra. 

The  fact  that  a  foreign  manufactur- 
ing corporation  is  making  its  machines 
under  a  patent  of  which  it  is  the 
assignee  does  not  entitle  it  to  bring 
its  machines  into  a  state,  and  sell 
them  there  without  complying  with 
the  state  revenue  laws.  Webber  v. 
Com.,  33  Gratt.  (Va.)  898.  The  court 
said:  "It  has  been  further  insisted, 
that  the  machines  sold  by  the  defend- 
ant as  agent  of  the  Singer  manufac- 
turing company,  were  manufactured 
by  the  company  as  assignees  under 
a  patent  of  the  United  States;  and 
that  no  state  can  consistently  with 
the  Federal  Constitution  and  the  laws 
of  the  United  States,  imposfe  burdens 
by  taxation  or  otherwise  upon  the 
privilege  of  selling  such  machines 
within  its  limits.  When  we  consider 
the  number  and  variety  of  patented 
articles  sold  throughout  the  country 
by  the  patentees  or  their  assigns,  it  is 
obvious  that  if  the  proposition  con- 
tended for  be  correct  the  states  will 
be  deprived  of  an  immense  amount 
of  their  revenue  for  the  support  of 
their  governments  and  the  conduct 
and  management  of  their  domestic 
economy  and  administratibn.  ';  The 
learned  counsel  produced  no  author- 
ity in  support  of  this  doctrine.  The 
only  decision  cited  having  any  bear- 
ing on  the  subject  is  that  of  the  Su- 
preme Court  of  the  United  States  in 
Patterson  v.  State  of  Kentucky,  re- 
ported in  Albany  Law  Journal  Febru- 
ary 22,  1879,  p.  156.  The  only  ques- 
tion in  that  case  was  whether  a  state 
may  provide  for  the  inspection  of 
illuminating  oil  patented  by  the  gov- 


ernment, and  may  prohibit  the  sale 
of  any  that  will  not  stand  the  pre- 
scribed test.  It  was  held  that  the  pro- 
hibition was  ■a  police  regulation  within 
the  power  of  the  state.  That  case 
therefore  did  not  call  for  any  pre- 
cision of  the  precise  point  involved 
here.  But  Mr.  Justice  Harlan,  who 
delivered  the  opinion  of  the  court, 
.drew  a  very  just  distinction  between 
the  right  of  property  in  the  physical 
substance  which  is  the  fruit  of  a  dis- 
covery oi;  invention,  and  a  right  iii 
the  discovery  or  invention  itself.  The 
right  to  sell  the  oil  itself  is  not  de- 
rived from  the  patent,  but  exists  inde- 
pendently of  it.  The  right  which  the 
patent  primarily  secures  is  the  exclu- 
sive right  in  the  discovery  or  inven- 
tion, which  is  an  incorporeal  right. 
The  enjoyment  of  that  right  may  be 
secured  and  protected  by  the  federal 
government  against  all  hostile  state 
legislation ;  but  the  tangible  property 
which  comes  into  existence  by  the  ap- 
plication of  the  discovery  is  not  be- 
yond the  control,  as  to  its  use,  of 
state  legislation  simply  because  the 
inventor  acquires  a  monopoly  of  the 
discovery.  Applying  these  principles 
to  the  present  case,  the  patentee  has 
the  exclusive  right  to  use  or  sell  the 
'Singer  sewing  machines.'  No  one 
has  the  right  to  use  the  product  of  Ms 
labors  except  with  his  consent.  He 
has  a  monopoly  in  the  invention  and 
this  is  the  sole  operation  and  effect  of 
the  patent.  But  this  does  not  pre- 
vent the  states  in  the  exercise  of 
their  just  powers  of  taxation  from 
taxing  the  business  of  selling  the  ma- 
chine which  is  the  subject  of  the  in- 
vention. If  the  state  attempts  by  a 
system  of  hostile  and  discriminating 
legislation  to  destroy  the  entire  value 
and   uss   of  the   discovery  or  inven- 
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it  may  be  observed  that  the  liability  of  joint  stock  companies  to 
taxation  under  a  statute  providing  for  the  taxation  of  foreign  cor- 
porations has  given  rise  to  considerable  litigation.*''' 

It  was  held  by  the  Supreme  Goiirt  of  the  United  States  that  a  joint 
stock  company  organized  under  an  act  of  the  English  parliament 
might  be  taxed  as  a  "foreign  corporation^'  in  Massachusetts,  where, 
although  the  act  by  which  the  corporation  was  created  provided  that 
it  did  not  create  a  corporation,  and  that  the  members  should  remain 
individually  liable,  yet  it  granted  to  the  association  a  distinctive  and 
artificial  name  by  which  it  could  make  contracts ;  the  right  to  sue  and 
be  sued  hx  the  name  of  one  of  its  officers  as  the  representative  of  the 
whole  body,  which  was  bound  hy  the "  judgment  rendered  in  such 
suit;  the  right  of  perpetual  succession  by  the  tra,nsfer  and  transmis- 
sion of  the  shares  of  its  capital  stock,  whereby  new  members  were 
introduced  in  place  of  those  who  should  die  or  dispose  of  their 
interests,  and  existence  as  entity  apart  from  its  stockholders,  who 
might  be  sued  by  it  or,  sue  it.    Mr.  Justice  Miller,  said:     "To  this 


tion,  a  very  different  question,  would 
then  be  presented.  But  so  long  as 
the  taxation  imposed  is  just  and  rea- 
sonable, and  accords  with  the  general 
burdens  imposed  upon  like  subjects  of 
taxation,  there  will  be  no  just  ground 
of  complaint.  As  was  said  by  Chan- 
cellor Kent  in  Livingston  v.  Van  In- 
gen,  9  Johnston  E.  582,  'That  species 
of  property  must  likewise  be  subject 
to  taxation  and  to  the  payment  of 
debts  as  other  personal  property.  The 
national  power  will  be  fully  satisfied 
'  if  the  property  created  by  patent  be 
for  the  given  term  enjoyed  and  used 
exclusively,  so  far  as  under  the  policy 
of  the  several  states  the  property 
shall  be  deemed  fit  for  toleration  and 
use.  There '  is  no  need  of  giving 
this  power  any  broader  construction 
in  order  to  attain  the  end  for  which 
it  was  granted;  which  was  to  reward 
the  beneficent  efforts  of  the  genius 
and  to  encourage  the  useful  arts.' 
Under  the  Virginia  Statutes  it  is  not. 
pretended  that  there  is  any  discrim- 
ination against  patentees  residing  in 
this  or  other  states,  or  against  their 
assignees.    The  tax  is  imposed  equally 


upon  the  sale  of  all  articles  or  ma- 
chines manufactured  in  this  or  other 
states  and  territories  whether  pat- 
ented or  not;  and  no  complaint  is 
made  that  the  tax  is  burdensome  or 
oppressive.  It  was  said  by  the  at- 
torney general  in  the  argument  here 
that  the  patent  granted  to  the  in- 
ventor of  the  'Singer  sewing  machine' 
had  expired  and  had  not  been  renewed 
by  Congress.  If  this  be  so,  as  no 
doubt  it  is,  there'  can  be  no  pretence 
or  claim  of  right  in  the  present  com- 
pany to  the  exclusive  use  or  sale  of 
the  machines,  or  to  an  exemption  from 
taxation  by  the  state." 

87  See  Ldverpool  &  L.  Life  &  Fire 
Ins.  Co.  V.  Oliver,  10  Wall.  (IT.  S.) 
566,  19  L.  Ed.  1029,  aff'g  100  Mass. 
531;  Sanford  v,  Gregg,  58  Fed.  620; 
Hoey  v.  Coleman,  46  Fed.  221;  "Whit- 
man V.  Hubbell,  30  Fed.  81;  Lock- 
wood  V.  Town  of  Weston,  61  Conn. 
211,  23  Atl.  9;  People  v.  Coleman,  133 
N.  Y.  279,  16  L.  E.  A.  183,  31  N.  E. 
96;  State  v.  Adams  Exp.  Co.,  2  Ohio 
N.  P.  98,  afif'd  55  Ohio  St.  69,  44  N. 
E.  506.  ,  I'. 
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view  it  is  objected  that  the  association  is  nothing  but  a  partnership, 
because  its  members  are  liable  individually  for  the  debts  of  the  com- 
pany. But  however  the  law  on  this  subject  may  be  held  in  England, 
it  is  quite  certain  that  the  principle  of  personal  liability  of  the  share- 
holders attaches  to  a  very  large  proportion  of  the  corporations  of  this 
country,  and  it  is  a  principle  which  has  warm  advocates  for  its  uni- 
versal application  when  the  organization  is  for  pecuniary  gain.  So, 
also,  it  is  said  that  the  fact  that  there  is  no  provision  either  in  the 
deed  of  settlement  or  the  Act  of  Parliament  for  the  company  suing 
or  being  sued  in  its  artificial  name  forbids  the  corporate  idea.  But 
we  see  no  real  distinction  in  this  respect  between  an  Act  of  Parlia- 
ment, which  authorized  suits  in  the  name  of  the  Liverpool  &  London 
Fire  &  Life  Ins.  Co.,  and  that  which  authorized  suit  against  that  com- 
pany in  the  name  of  its  principal  officer.  If  it  can  contract  in  the 
artificial  name  and  sue  and  be  sued  in  the  name  of  its  officers  on 
those  contracts,  it  is  in  effect  the  same,  for  process  would  have  to  be 
served  on  some  such  officer  even  if  the  suit  were  in  the  artificial  name. 
It  is  also  urged  that  the  several  Acts  of  Parliament  we  have  men- 
tioned expressly  declare  that  they  shall  not  be  held  to  constitute  the 
body  a  corporation.  But  whatever  may  be  the  effect  of  such  declara- 
tion in  the  courts  of  that  country,  it  cannot  alter  the  essential  nature 
of  a  corporation  or  prevent  the  courts  of  another  jurisdiction  from 
inquiring  into  its  true  character,  whenever  that  may  come  to  issue. 
It  appears  to  have  been  the  policy  of  the  English  law  to  attach  certain 
consequences  to  incorporated  bodies,  which  render  it  desirable  that 
such  associations  as  these  should  not  become  technically  corporations. 
Among  these,  it  would  seem  from  the  provisions  of  these  acts,  is 
the  exemption  from  individual  liability  of  the-  shareholder  for  the 
contracts  of  the  corporation.  Such  local  policy  can  have  no  place 
here  in  determining  whether  an  association,  whose  powers  are  ascer- 
tained and  its  privileges  conferred  by  law,  is  an  incorporated  body. 
The  question  before  us  is,  whether  an  association,  such  as  the  one 
we  are  considering,  in  attempting  to  carry  on  its  business  in  a  man- 
ner which  requires  corporate  powers  under  legislative  sanction,  can 
claim,  in  a  jurisdiction  foreign  to  the  one  which  gave  those  powers, 
that  it  is  only  a  partnership  of  individuals.  We  have  no  hesitation 
in  holding  that,  as  the  law  of  corporations  is  understood  in  this 
country,  the  association  is  a  corporation,  and  that  the  law  of  Massa- 
chusetts, which  only  permits  it  to  exercise  its  corporate  functions  in 
that  state  on  the  condition  of  payment  of  a  special  tax,  is  no  violar 
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tion  of  the  Federal  Constitution  or  of  any  treaty  protected  by  said 
Constitution. ' ' " 

So,  the  Supreme  Court  of  New  Jersey  has  held  that  a  "partner- 
ship association,"  organized  under  the  Pennsylvania  statute  and  in- 
vested by  such  statute  with  the  essential  characteristics  of  a  corpora- 
tion, may  be  taxed  in  New  Jersey  as  a  corporation  even  though  the 
Pennsylvania  Supreme  Court  regards  such  associations,  not  as  cor- 
porations but  as  limited  partnerships.^^ 

On  the  other  hand  it  was  held  by  a  federal  court  in  Pennsylvania 


88  Liverpool  &  L.  Life  &  Fire  Ins. 
Co.  V.  Oliver,  10  Wall.  (U.  S.)  566, 
19  L.  Ed.  1029,  aff'g  100  Mass.  531. 
See  to  the  same  effect.  State  v.  Adams 
Exp.  Co.,  2  Ohio  N.  P.  %,  afE'd  55 
Ohio  St.  69,  44  N.  E.  506. 

89  Tide  Water  Pipe  Co.  v.  State 
Board  of  Assessors,  57  N.  J.  L.  516,  27 
L.  E.  A.  684,  31  Atl.  220.  In  this  case, 
Dixon,  J.,  delivering  the  opinion  of 
the  court,  said:  "Its  first  contention 
is  that  it  is  not  a  corporation.  It 
was  organized  under  a  statute  of 
Pennsylvania  entitled  'An  act  author- 
izing the  formation  of  partnership 
associations,  in  which  the  capital  sub- 
scribed shall  alone  be  responsible  for 
the  debts  of  the  association,  except 
under  certain  circumstances,'  ap- 
proved June  2,  1874.  Although  asso- 
ciations formed  .under  this  act  are 
called  in  Pennsylvania  'joint-stock 
qompanies'  and  as  such  are  probably 
included  in  the  term  'corporations' 
for  the  purposes  of  article  16  of  the 
Pennsylvania  Constitution,  yet  they 
do  not  seem  to  be  regarded  by  the 
courts  there  as  corporations,  for  in 
Pipe, Co.  V.  Kitchenman,  108  Pa.  St. 
630,  the  Supreme  Court,  speaking  for 
the  present  prosecutor,  said,  'It  is 
not  a  corporation,  but  a  limited  part- 
nership, organized  under  the  act  of 
June  2,  1874.'  Even  if  this  view 
be  entertained  in  the'  domestic  forum, 
it  is  not  conclusive  upon  foreign  juris- 
dictions; and,  if  the  association  is  in- 
vested, by  the   laws   under   which   it 


came  into  being,  with  the  essential 
characteristics  of  a  corporation,  it 
may  be  treated  as  one  in  other  states 
where  it  assumes  to  exercise  corporate 
powers.  Liverpool  Ins. -Co.  v.  Massa- 
chusetts, 10  Wall.  566.  This  associa- 
tion exists  under  legislative  authority. 
It  has  a  name  of  its  own,  under  which 
it  can  hold,  own,  and  convey  real  and 
personal  property,  transact  business, 
sue  and  be  sued.  It  can  adopt  and 
use  a  common  seal.  It  can  make  by- 
laws and  appoint  ofScers  for  the  man- 
agement of  its  affairs.  Its  members 
are  not  responsible  for  its  obligations, 
except  to  the  extent  of  their  unpaid 
subscriptions  to  its  capital.  Their  in- 
terest in  the  association  is  personal 
estate,  whatever  be  the  nature  of  the 
company's  property,  and  can  be  trans- 
ferred to  strangers  without  dissolving 
the  I  association;  and  the  association 
will  continue  during  the  term  men- 
tioned in  its  certificate,  unless  sooner 
dissolved  by  the  vote  of  its  members. 
Purd.  Dig.  p.  937.  Those  powers  com- 
prise the  substance  of  the  general 
powers  of  corporations  under  the  laws 
of  Pennsylvania  (Purd.  Dig.  p.  335), 
and  also  under  the  laws  of  New  Jersey 
(Revision,  p.  175).  The  association 
having  come  into  this  state  to  exer- 
cise its  statutory  privileges,  it  should 
be  deemed  a  corporation  vnthin  the 
meaning  of  our  tax  act.  Pipe  Line 
Co.  V.  Berry,  52  N.  J.  Law  308,  19  Atl. 
665." 
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that  an  express  company!  which  was  a  joint  stock  company  organized 
under  a  statute  of  another  state,  although  it  possessed  certain  of  the 
attributes  of  a  corporation,  was  not  a  corporation,  and  consequently 
was  not  taxable  on  its  capital  stock  under  a  statute  providing  that 
the  capital  stock  of  a  foreign  corporation  doing  business  in  the  state 
should  be  liable  to  taxation.*"* 

§  4597.  —  Corporations  existing  in  two  or  more  states.  Where  a 
corporation  is  chartered  by  different  states,  each  of  the  states  by 
which  it  is  incorporated  may>  tax  the  corporate  property  which  is 
within  its  limits.®^  In  other  words,  the  property  of  each  constituent 
corporation  is  subject  to  taxation  in  the  state  where  it  is  situated.** 

A  corporation  formed  by  the  consolidation  of  corporations  of  dif- 
ferent states  is  in  its  relation  to  each  state  a  separate  corporation 
governed  by' the  laws  of  that  state  as  to  its  property  therein,  and 
subject  to  taxation  in  conformity  with  the  laws  of  such  state,  and  to 
all  the  police  power  of  the  state  in  respect  to  its  property  and 
franchise  within  such  state.*®  Thus  where  a  corporation  was  formed 
under  the  l§.ws  of  Illinois  by  the  consolidation  of  other  corporations, 
some  of  which  were  domestic  corporations,  and  others  foreign,  it  was 
held  that  the  new  corporation  thus  formed  was  to  be  considered  as 
one  of  the  "companies  incorporated  under  the  laws  of  this  state," 
within  the  terms  and  meaning  of  a  statute  providing  for  the  taxa- 
tion of  such  corporations,  and  the  capital  stock,  located  or  used  in 
the  state  of  such  corporation  was  subject  to  be  assessed  and  taxed 
as  such.** 

Where  a  domestic  corporation  has  been  consolidated  with  a  cor- 
poration formed  by  the  consolidation  of  two  corporations  of  two 
other  states,  the  domestic  corporation  is  alone  of  the  consolidated  or- 
ganizations to  be  considered  a  corporation  "formed  under"  the  laws 

90  Sanf ord  v.  Gregg,  58  Fed.  620.  in  the  former  state.    Easton  Delaware 

MEaston  Bridge   Co.  v.   County,  9  Bridge  Co.  v.  Metz,  ,32  N.  J.  L.  199. 

Pa.  415.  93  Ohio  &  M.  R.  Co.  v.  People,  123 

92  Ohio   &  M.  E.   Co.  V.  "Weber,  96  HI.  467,  14  N.  E.  874,  citing  Graham 

111.  443;  Quiney  Bridge  Co.  v.  Adams  v.  Boston,  H.  &  E.  B.  Co.,  118  U.  S. 

County,  8i8  111.  615.  161,  30  L.  Ed.  196;  Delaware  Railroad 

Where  by  statute  it  is  provided  that  Tax  Cases,   18  Wall.   (XJ.  S.)   206,  21 

the  capital  and  surplus  of  all  private  L.  Ed.  888;  Covington  &  C.  Bridge  Co. 

corporations  should  be  liable  to  taxa-  v.  Mayer,  31  Ohio  St.  317;  Sprague  v. 

tion,  it  was  held  that  one-half  of  the  Hartford,  P.  &  I*.  R.  Co.,  5  E.  I.  233. 

capital  and  surplus  of  a  bridge  com-  91  Ohio  &  M.  B.  Co.  v.  Weber,  96 

pany   incorporated   in    the   state   and  111.  443. 
also  in  an  adjoining  state  was  taxable 
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'  of  the  state  by  which  it  was  created,  within  the  meaning  of  a  statute 
which  imposes  a  tax  upon  the  gross  receipts  of  a  railroad  corpora- 
tion, formed  under  the  laws  of  the  state,  in  the  proportion  which  the 
length  of  its  road  in  the  state  bears  to  its  entire  road.^^ 

§4598.  — Sxempt  corporations.  A  corporation  between  which 
and  the  s-tate  there  exists  a  valid  contract  for  exemption  from  taxa- 
tion is,  of  course,  not  taxable  either  by  the  state  or  by  any  one  of  its 
political  subdivisions  during  the  period  for  which,  under  the  con- 
tract, the  exemption  is  to  be  in  force.  Such  a  contract,  however,  has 
no  extraterritorial  operation  or  effect,  and,  therefore,  does  not  pre- 
vent a  foreign  s>tate  from  exercising  its  taxing  power  when  the  cor- 
poration comes  within  its  jurisdiction.  But,  since  the  subject  of 
exemptions  is  treated  at  length  in  (subsequent  sections  of  this  chap- 
ter,^ this  matter  will  not  be  gone  into  further  at  this  point. 

§  4599.  Discriminations  against  national  banks  or  their  shares — 
Rate  of  taxation.  While  the  federal  statute  *''  allows  the  state  in 
which  a  national  bank  is  located  to  determine  and  direct  the  manner 
and  place  of  taxing  its  shares,  it  expressly  provides  that  "the  taxa- 
tion shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  the  state."  As  might 
have  been  expected,  the  vagueness  of  this  provision  has  given  rise 
to  much  litigation,  and  the  courts,  including  the  Supreme  Court 

m 

95  Chicago  &  N.  W.  E.  Co.  v.  Auditor  national  banking  association  owned  by 
General,  53  Mieh.  79,  18  N.  W.  586.  non-residents   of   any  State   shall   be 

96  See  §§4630-4650,  infra.  taxed  in  the  eity  or  town  where  the 
97 "Nothing    herein    [the    National      bank   is   located,   and   not   elsewhere. 

Bank  Act]  shall  prevent  all  the  shares  Nothing  herein  shall  be  construed  to 

in    any    association    from    being    in-  exempt  the  real  property  of  associa- 

cluded  in  the  valuation   of  the  per-  tions   from    either   State,    county,    or 

sonal  property  of  the  owner  or  holder  municipal  taxes,  to  the  same  extent, 

of  such  shares,  in  assessing  taxes  im-  according  to  its  value,  as  other  real 

posed  by  authority  of  the  state  within  property  is  taxed. "     U.  S.  Eev.  St. 

which  the  association  is  located;  but  §6219;  6  Fed.  Stat.  Ann.  (2nd  Ed.),  p. 

the  legislature  of  each  State  may  de-  796;   5  Ted.  Stat.  Ann.   (1st  Ed.),  p. 

tp/mine   and   direct   the   manner   and  157. 

place  of  taxing  all  the  shares  of  na-  The  only  taxes  contemplated  by  this 

tional    banking    associations    located  statute  are  taxes  on  shares  of  stock 

within  the  State,  subject  only  to  the  and  taxes  on  the  banks'  real  estate, 

two    restrictions,    that    the    taxation  Krst   Nat.   Bank   of   Albuquerque  .v. 

shall  not  be  at  a  greater  rate  than  is  Albright,   208   TT.    S.   548,  •  52   L.   Ed. 

assessed  upon  other  moneyed  capital  614;  Owensboro  Nat.  Bank  v.  Owens- 

in  the  hands  of  individual  citizens  of  boro,  173  U.  S.  664,  43  L.  Ed.  850. 
such  State,  and  that  the  shares  of  any  "  ^• 
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of  the  United  States,  have  frequently  been  called  upon  to  construe 
and  apply  it  to  the  tax  laws  of  the  various  states.  The  result  of  the 
decisions  is  not  entirely  clear,  but  some  points  seem  to  be  settled. 

The  main  purpose  of  Congress  in  thus  limiting  the  power  of  the 
states  to  tax  investments  in  shares  of  national  banks  was  to  render 
it  impossible  for  a  state,  in  levying  such  a  tax,  to  create  and  foster 
an  unequal  and  unfriendly  competition  by  favoring  institutions  or 
individuals  carrying  on  a  similar  business  and  operations  and  in- 
vestments of  like  character;  and  this  must  be  taken  into  considera- 
tion in  construing  the  act.**  It  is  clear,  therefore,  that  the  provi- 
sion renders  illegal  and  inoperative  any  attempt  by  a  state  to  tax 
national  bank  shares  at  such  a  rate  or  in  such  a  mode  as  to  impose 
a  greater  burden  of  taxation  upon  capital  thus  invested  than  is  im- 
posed upon  other  moneyed  capital  in  the  hands  of  individual  citizens, 
and  thus  make  a  discrimination  against  capital  invested  in  shares  of 
national  banks,  and  in  favor  of  other  moneyed  capital.'*    So,  a  tax 


98  Aberdeen  Bank  v.  Chehalis 
County,  166  U.  S.  440,  41  L.  Ed; 
1069;  Mercantile  Bank  v.  New  York, 
121  U.  S.  138,  30  L.  Ed.  895;  Provi- 
dence Inst,  for  Savings  v.  City  of 
Boston,  101  Mass.  575. 

Section  5219  "does  not  require  that 
the  scheme  of  taxation  shall  be  so 
arranged  that  the  burden  shall  fall 
upon  each  and  every  shareholder  alike, 
without  distinction  arising  from  cir- 
cumstances personal  to  the  indi- 
vidual." New  York  V.  Purdy,  231  TJ. 
S.  373,  58  L.  Ed.  274. 

99  United  States.  San  J'rancisco 
Nat.  Bank  v.  Dodge,  197  U.  8.  70,  49 
L.  Ed.  669;  Aberdeen  Bank  v.  Che- 
halis County,  166  U.  S.  440,  41  L.  Ed. 
1069;  Davenport  Bank  v.  Davenport 
Board  of  Equalization,  123  XT.  S.  83, 
31  L.  Ed.  94;  Mercantile  Bank  v. 
New  York,  121  IT.  S.  138,  30  L.  Ed. 
895;  Boyer  v.  Boyer,  113  IT.  S.  689, 
28  L.  Ed.  1089;  Adams  v.  Nashville, 
95  U.  S.  19,  24  L.  Ed.  869;  New  York 
V.  Commissioners  of  Taxes,  4  Wall. 
244,  18  L.  Ed.  344;  Van  Allen  v. 
Assessors,  3  Wall.  573,  18  L.  Ed.  229; 
Krat  Nat.  Bank  v.  Covington,  103 
Ted.    523;    Whitney    Nat.    Bank    v. 


Parker,  41  Fed.  402;  First  Nat.  Bank 
of  ITtica  V.  Waters,  19  Blatehf.  242, 

7  Fed.  152;  St.  Louis  Nat.  Bank  v. 
Papin,  4  Dill.  29,  Fed.  Cas.  No. 
12,239;  City  Nat.  Bank  v.  Paducah, 
2  Flip.  61,  Fed.  Cas.  No.  2,743. 

Alabama.  Pollard  v.  State,  65  Ala. 
628. 

Oalifoniia.  McHenry  v.  Downer, 
116  Cal.  20,  45  L.  E.  A.  737,  47  Pae. 
779. 

Indiana.  Wasson  v.  First  Nat. 
Bank   of   Indianapolis,   107  Ind.   206, 

8  N.  E.  97;  Wright  v.  Stilz,  27  Ind. 
338;  Craft  v.  Tuttle,  27  Ind.  332. 

Massachusetts.  Providence  Inst,  for 
Savings    v.    Boston,    101    Mass.    575. 

Pennsylvania.  Boyer 's  Appeal,  103 
Pa.  St.  387. 

Texas.  Eosenberg  v.  Weekes,  67 
Tex.   578,  4  S.  W.  899. 

Validity  of  retrospective  tax  on 
shares  as  to  domestic  shareholders, 
see  Citizens'  Nat.  Bank  v.  Kentucky, 
217  U.  S.  443,  54  L.  Ed.  832;  as  to 
foreign  shareholders,  see  Covington 
V.  First  Nat.  Bank,  198  U.  S.  100, 
49    L.    Ed.    963. 

If  the  statutes  of  a  state  do  not 
give  municipal  corporations  the  powsr 
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on  shares  in  national  banks  is  illegal  if  they  are  valued  on  the  assess- 
ment rolls  at  a  higher  proportion  of  their  actual  value  than  that  at 
which  other  moneyed  capital  is  valued.^  '  'Any  system  of  assessment 
of  taxes,"  said  Mr.  Justice  Miller,  "which  exacts  from  the  owner 
of  the  shares  of  a  national  bank  a  larger  sum  in  proportion  to  their 
actual  value  than  it  does  from  the  owner  of  other  moneyed  capital 
valued  in  like  manner,  does  tax  them  at  a  greater  rate  within  the 
meaning  of  the  act  of  Congress. ' '  * 

§4600.  — Mode  of  assessment.  Before  an  assessment  of  taxes 
upon  shares  in  a  national  bank  can  be  held  invalid  on  the  ground 
that  it  is  in  violation  of  the  act  of  Congress,  it  must  affirmatively 
appear  that  a  higher  rate  or  burden  of  taxation  is  imposed  upon  the 
capital  thus  invested  than  is  imposed  upon  other  moneyed  capital.' 
It  is  not  enough  to  show  merely  that  the  laws  provide  a  different 
mode  for  taxing  other  moneyed  capital.*     Thus,  in  a  case  which 


to  tax  shares  of  stock  in  state  banks, 
they  cannot  tax  shares  in  national 
banks.     Craft  v.  Tuttle,  27  Ind.  332. 

1  Pelton  V.  Commercial  Nat.  Bank 
of  Cleveland,  101  U.  S.  143,  25  L.  Ed. 
901;  People  v.  Weaver,  100  U.  S.  539, 
25  L.  Ed.  705;  First  Nat.  Bank  v. 
Lindsay,  45  Fed.  619;  First  Nat.  Bank 
of  Toledo  V.  Treasurer  of  Lucas 
County,  25  Fed.  749.  Compare  De- 
posit Bank  of  Owensboro  v.  Daviess 
County,  102  Ky.  174,  44  L.  E.  A.  825, 
39  S.  W.  1030;  Wagoner  v.  Loomis,  37 
Ohio  St.  571. 

No  rule  for  the  taxation  of  de- 
positors' credits  is  prescribed,  and, 
such  property  being  norinally  subject 
to  the  state's  taxing  power,  there  is 
no  ground  for  implying  a  restriction 
which  would  extend  beyond  the  re- 
quirements of  protection  from  the  pre- 
judicial effect  of  such  exactions  as 
would  be  unjustly  discriminatory. 
Clement  Nat.  Bank  v.  Vermont,  231 
U.  S.  120,  58  L.  Ed.  147. 

2  Pelton  V.  Commercial  Nat.  Bank 
of  Cleveland,  Ohio,  101  U.  S.  143,  25 
L.  Ed.  901. 

The  first  statute,  authorizing  state 
taxation  of  national  bank  "shares,  pro- 


vided that  the  tax  thereon  should  not 
exceed  the  rate  imposed  upon  the 
shares  of  state  banks,  and,  under  this 
statute,  it  was  held  that,  when  state 
banks  were  taxed  on  their  capital,  a 
tax  on  national  bank  shares  was  in- 
valid even  though  it  was  provided 
that  such  tax  should  not  exceed  the 
par  value  of  the  shares,  since  the 
capital  of  state  banks  might  consist 
of  bonds  of  the  United  States  and  thus 
be  exempt  from  state  taxation.  Van 
Allen  V.  Assessors,  3  Wall.  (U.  S.)  573. 
18  L.  Ed.  229. 

3  New  York  V.  Purdy,  281  U.  S.  373, 
58  L.  Ed.  274. 

4  Mercantile  Bank  v.  New  York,  121 
U.  S.  1318,  30  L.  Ed.  895;  Richards  v. 
Town  of  Eock  Eapids,  31  Fed.  505; 
•Commissioners  Silver  Bow  Co.  v. 
Davis,  6  Mont.  306,  12  Pac.  68«. 

A  state  is  not  required  to  apply  the 
same  system  to  the  taxation  of  na- 
tional banks  that  it  employs  in  the 
taxation  of  other  property,  provided 
no  injustice,  inequality,  or  unfriendly 
discrimination  is  inflicted  upon  such 
banks.  New  York  v.  Purdy,  231  IT. 
S.  373,  58  L.  Ed.  274. 
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arose  in  New  York,  it  was  held  that  a  tax  upon  the  shares  in  national 
banks  was  not  invalid  because  shares  in  trust  companies  created 
under  the  laws  of  that  state  were  not  directly  taxed,  where  such 
companies  were  taxed  upon  the  value  of  their  capital  stock,  with 
deductions  on  account  of  property  in  which  it  was  invested,  and 
which  was  either  otherwise  taxed  or  not  taxable,  and  were  addition- 
ally taxed  upon  their  income  by  way  of  franchise  tax,  it  not  appear- 
ing that  the  rate  of  taxation  thus  imposed  upon  such  companies, 
and  indirectly  on  their  shareholders,  was  less  •  than  that  imposed 
on  national  bank  shares.^  Of  course,  a  state  cannot,  by  taxing  other 
money  capital  in  a  different  mode  from  that  in  which  national  bank 
shares  are  taxed,  indirectly  impose  a  greater  burden  of  taxation  upon 
the  latter,  any  more  than  it  can  do  so  directly  by  prescribing  a  dif- 
ferent rate  of  taxation.® 

§  4601.  —  Deduction  of  debts.  If  the  laws  of  a  state  allow  per- 
sons having  credits  subject  to  taxation,  and  which  constitute  a  ma- 
terial portion  of  the  moneyed  capital  of  the  state  in  the  hands  of 
its  citizens,  to  deduct  their  debts  therefrom  for  the  purpose  of  taxa- 
tion, while  they  deny  to  the  holders  of  shares  in  national  banks  the 
right  to  deduct  their  debts  from  the  assessed  value  of  their  shares, 
they  are  to  such  extent  in  viplation  of  the  act  of  Congress,  as  they, 
in  effect,  tax  such  shares  at  a  greater  rate  than  is  assessed  upon  other 
moneyed  capital.'     It  has  been  held,  however,  that  a  shareholder 

B  Mercantile  Bank  V.  New  York,  121  Oalifomia.      McHenry    v.    Downer, 

tJ.  S.  138,  30  L.  Ed.  895.  116  Gal.  20,  45  L.  R.  A.  737,  47  Pae. 

sPelton  V.   Commercial  Nat.  Bank  779. 

of  Cleveland,  Ohio,  101  U.  S.  143,  25  Indiana,       Wasson    v.    First    Nat. 

L.  Ed.  901;  People  v.  Weaver,  100  U.  Bank  of  Indianapolis,  107  Ind,  206,  8 

S.  539,  25  L.  Ed.  705.-  N.  E.  97. 

?  United  States.     First   Nat.  Bank  Kansas.    First  Nat.  Bank  of  Leoti 

of   Garnett  v.  Ayera,   160  U.   S.   660,  v.  Fisher,  45  Kan.   726,  26  Pac.  482. 

40    L.   Ed.    573;    Bvansville   Bank   v.  Michigan.     First  Nat.  Bank  of  St. 

Britton,  105  TJ.  S.  322,  26  L.  Ed.  1053;  Joseph  v.  St.  Joseph,  46  Mich.  526,  9 

Board  Sup'rs  Albany  Co.  v.  Stanley,  N.  W.  838. 

105  U.  S.  305,  26  L.  Ed.  1044;  People  New  Hampshire.    Peavey  v.  Green- 

V.  Weaver,  100  TJ.  S.  539,  .25  L.  Ed.  field,  64  N.  H.  2&4,  9  Atl.  722;  Wes- 

705,  rev'g  67  N.  Y.  516;  Mercantile  ton  v.  Manchester,  62  N.  H.  574. 

Nat.  Bank  of  Cleveland  v.  Shields,  59  North  Carolina.     McAden  v.  Board 

Fed.    952;    Whitney    Nat.    Bank    v.  Com'rs    Mecklenburg    Co.,    97    N.   C. 

Parker,  41  Fed.  402;  Richards  V.  Town  355,    2    S.    E.    670. 

of  Rook  Rapids,  31  Fed.  505.  Wisconsin.      Ruggles    v.    Fond    du 

Alabama.    Pollard  v.  State,  65  Ala,  Lac,  53  Wis.  436,  10  N.  W.  565. 

628.  Cojnpare  Bressler  v,  Wayne  County, 
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cannot  complain  of  such  a  statute,  if  he  owes  no  debts,  and  •  that 
shareholders  who  do  owe  debts  are  not  entitled  to  a  release  from 
the  whole  tax,  but  merely  to  a  release  to  the  extent  to  which  they 
are  entitled  to  a  deduction  of  their  debts.* 

To  render  a  tax  upon  shares  in  national  banks  invalid  because  of 
the  allowance  of  deduction  of  debts  from  the  valuation  of  other 
moneyed  capital,  the  extent  to  which  such  deductions  are  allowed 
must  be  so  large  and  substantial  as  to  constitute  a  material  dis- 
crimination against  the  capital  invested  in  such  shares.*  It  has  been 
held,  therefore,  that,  to  defeat  an  assessment  of  taxes  upon  shares 
in  a  national  bank,  it  is  not  enough  to  show  merely  that  the  statutes 
permit  some  debts  to  be  deducted  from  some  moneyed  capital,  but 
not  from  that  which  is  invested  in  such  shares.^*     ' 

§  4602.  —  Effect  of  exemptions.  .  It  has  been  said  in  some  of  the 
eases  that  the  provision  in  the  act  of  Congress  that  the  taxation  of 
national  bank  shares  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  was  not  intended  to,  and  does  not,  pi^e- 
vent  a  state  from  exempting  any  subject  of  taxation,  including  other 
moneyed  capital,  from  taxation.^^  This  statement,  however,  is  too 
broad.    Shares  in  national  banks  cannot  be  subjected  to  taxation  by 

32  Neb.  834,  13  L.  E.  A.  614,  49  N.  "W.  tions  from  the  valuation  of  his  shares, 

787,  overruling  25  Neb.  468,  41  N.  "W.  on  account  of  debts,  that  are  ajlowed 

356.  to  resident  shareholders.     Mercantile 

Where  a  statute  allows  a  deduction  Nat.  Bank  of  Cleveland  v.  Shields,  59 

of  legal   bona   fide    debts    owing    by  Fed.  952. 

citizens  of  the  state  to  be  made  from  8  Board     Sup'rs     Albany      Co.      v. 

credits  held  by  them  for  purposes  of  Stanley,  105  U.  S.  305,  26  L.  Ed.  1044. 

taxation,  but  the  courts  of  the  state  9  First    Nat.    Bank    of    Garnett    v. 

hold  that  such  deduction  is  not  allow-  Ayers,  160  U.  S.  660,  40  L.  Ed.  573. 

able  from  shares  in  a  national  bank.  And  see  First  Nat.  Bank  of  Welling- 

this  is  a  discrimination  in  favor   of  ton  v.  Chapman,  173  XJ.  S.  205,  43  L. 

other  moneyed  capital  and  against  na-  Ed.  669;  Bressler  v.  Wayne  County,  32 

tional  bank  shares.    The  fact  that  the  Neb.  834,  13  L.  E.  A.  614    49  N.  W. 

deduction  is  ^Iso  denied  in  the  case  787,  overruling  25  Neb.  468,  41  N.  W. 

of  shares  of  railroad,  insurance   and  356;  Chapman  v.  First  Nat.  Bank,  56 

manufacturing    companies    is    imma-  Ohio  St.   310,  47  N.  E.  54;   Nilea  v. 

terial,  for  they  are  not  "moneyed  cap-  Shaw.  50  Ohio  St.  370,  34  N.  E.  162. 

ital."  Mercantile  Nat.  Bank  of  Cleve-  10  First   Nat.   Bank   of   Garnett   v. 

land  V.  Shields,  59  Fed.  952.  Ayers,  160  U.  S.  660,  40  L.  Ed.  573. 

Where  a  nonresident  shareholder  in  11  See   Gorgas'   Appeal,    79   Pa.   St. 

a  national  bank  is  compelled  to  pay  149;  Everitt's  Appeal,  71  Pa.  St.  216; 

a  tax  at  the  place  where  the  bank  is  McLaughlin    v.    Chadwell,    7    Heisk. 

located,  as  permitted  by  the  act   of  (Tenn.)  389. 
Congress,  he  is  entitled  to  all  dedue- 
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the  state,  or  to  local  taxation  under  the  authority  of  the  state,  where 
a  very  material  part,  relatively,  of  other  moneyed  capital  in  the  hands 
of  individual  citizens  within  the  state,  or  within  the  particular  tax- 
ing district,  as  the  case  may  be,  is  exempted  from  taxation.  To  allow 
this  would  be  to  allow  the  discrimination  against  shares  in  national 
banks  and  in  favor  of  other  moneyed  capital  which  it  was  the  pur- 
pose of  the  act  of  Congress  to  prevent.^^  A  state  cannot  tax  shares 
.  in  national  banks,  where  shares  in  state  banks  are  exempted  from 
taxation,  and  not  taxed  either  directly  or  indirectly. ^^ 

The  act  of  Congress,  however,  was  not  intended  to  curtail  the 
power  of  the  states  on  the  subject  of  taxation  further  than  to  prevent 
unfriendly  discrimination  against  shares  in  national  banks.  It  was 
not  intended  to  prevent,  and  does  not  prevent,  a  state  from  exempting 
particular  kinds  of  property  from  taxation,  if  the  exemption  does 
■not  amount  to  a  real  discrimination  against  such  shares.^*  The  mere 
fact,  therefore,  that  the  state  has  exempted  some  banks  or  moneyed 
capital  does  not  prevent  it  from  taxing  such  shares.  So,  a  state  is 
not  prevented  from  taxing  shares  in  national  banks  because  in  char- 
tering a  state  bank  it  has  exempted  it  from  taxation.^^ 

The  fact  that  deposits  in  savings  banks  are  exempted  from  state 
taxation  on  grounds  of  public  policy,  as  is  the  case  in  some  states, 
does  not-  operate  as  an  unfriendly  discrimination  against  investments 
in  national  bank  shares,  and  cannot  affect  the-  rule  for  the  taxation 
of  the  latter.^^ 

§  4603.  —  "Other  moneyed  capital  in  the  hands  of  individual  cit- 
izens." The  term  "moneyed  capital,"  as  used  in  the  statute,  em- 
braces capital  employed  in  national  banks,  and  capital  otherwise  em- 

12Boyer   v.   Boyer,    113   IT.   S.    689,  York,  4  Wall.   (TJ.  S.)   244,  18  L.  Ed. 

28  L.  Ed.  1089;  MeHenry  v.  Downer,  344;   Gorgas'  Appeal,  79  Pa.  St.  149; 

116  Cal.  20,  45  L.  B.  A.  737,  47  Pac.  Everitt's  Appeal,  71  Pa.  St.  216;  Mo- 

779.  Laughlin      v.      Chadwell,      7     Heisk. 

13  McHenry  v.  Downer,  116  Gal.  20,  (Tenn.)  389. 

45  L.  R.  A.  737,  47  Pae.  779.    And  see  15  Lionberger  v.  Eouse,  9  Wall.  (TJ. 

Wright  V.  Stilz,  27  Ind.  338;  Craft  v.  S.)    468,   19  L.   Ed.   721. 

Tuttle,  27  ind.  332.  16  Aberdeen      Bank      v.      Chehalis 

14  Adams  v.  Nashville,  95  U.  S.  19,  County,  166  U.  S.  440,  41  L.  Ed.  1069; 
24  L.  Ed.  369;  Hepburn  v.  School  Bank  of  Redemption  v.  Boston,  125  V. 
Directors,  23  Wall.  (U.  6.)  480,  23  S.  60,  31  L.  Ed.  689;  Davenport  Bank 
L.  Ed.  112;  Lionberger  v.  Eouse,  9  '  v.  Davenport  Board  of  Equalization, 
Wall.  (XT.  S.)  468,  19  L.  Ed.  721;  123  U.  S.  83,  31  L.  Ed.  94;  Mer- 
People  V.  Commissioners  of  Taxes  &  cantile  Bank  v.  New  York,  121  TJ.  S. 
Assessments  of  City  &  County  of  New  138,  30  L.  Ed.  895. 
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ployed  by  individuals,  when  the  object  of  their  business  is  the  mak- 
ing of  profit  by  the  use  of  their  capital  as  money, — as  in  banking, 
loans,  etc.  But  it  does  not  include  moneyed  capital  in  the  hands 
of  a  corporation,  even  if  its  business  be  such  as  to  make  its  shares' 
moneyed  capital  when  in  the  hands  of  individuals,  or  if  it  invests  its 
capital  in  bonds  or  other  securities  payable  in  money.^'' 

Such  term,  it  has  been  said,  does  not  mean  all  capital  the  value 
of  which  is  measured  in  terms  of  money,  for  in  this  sense  all  kinds 
of  real  and  personal  property  would  be  included,  since  they  all  have 
an  estimated  value  as  the  subjects  of  sale.  Nor  does  it  necessarily 
include  alL  forms  of  investment  in  which  the  interest  of  the  owner 
is  expressed  in  money.  Shares  of  stock  in  railroad  companies,  min- 
ing companies,  manufacturing  companies  and  other  corporations  are 
represented  by  certificates  showing  that  the  owner  is  entitled  to  an 
interest,  expressed  in  money  value,  in  the  entire  capital  and  property 
of  the  corporation;  but  the  property  of  the  corporation  which  con- 
stitutes its  invested  capital  may  consist  mainly  of  real  and  personal 
property,^*  which,  in  the  hands  of  individuals,  no  one  would  think 


17  Mercantile  Bank  v.  New  Tork, 
121  U.  IS.  138,  30  L.  Ed.  895;  Mer- 
cantile Nat.  Bank  of  Cleveland  v. 
Shields,  59  Fed.   952. 

Discrimination  between  national 
banks  is  not  forbidden,  but  only  dis- 
crimination between  sucb  banks  and 
state  banks  or  other  moneyed  capital 
in  the  hands  of  private  individuals. 
Merchants'  &  Manufacturers'  Nat. 
Bank  v.  Pennsylvania,  167  U.,  S.  461, 
42  L.  Ed.  236. 

18  Mercantile  Bank  v.  New  York, 
121  U.  S.  138,  155,  30  L.  Ed.  895.  In 
this  case  the  court  reached  the  con- 
clusion "that  'moneyed  capital  in  the 
hands  of  individual  citizens'  does  not 
necessarily  embrace  shares  of  stock 
held  by  them  in  all  corporations  where 
capital  is  employed,  according  to 
their  respective  corporate  powers  and 
privileges,  in  business  carried  on  for 
the  pecuniary  profit  of  shareholders, 
i'.lthough  shares  in  some  corporations, 
according  to  the  nature  of  their  busi- 


ness, may  be  such  moneyed  capital," 
and,  thus  holding,  said:  "The  key  to 
the  proper  interpretation  of  the  act 
6i  Congress  is  its  policy  and  purpose. 
The  object  of  the  law  was  to  establish 
a  system  of  national  banking  institu- 
tions, in  order  to  provide  a  uniform 
and  secure  currency  for  the  people, 
and  to  facilitate  the  operations  of  the 
Treasury  of  the  United  States.  The 
capital  of  each  of  the  banks  in  this 
system  was  to  be  furnished  entirely 
by  private  individuals;  but,  for  the 
protection  of  the  government  and  the 
people,  it  was  required  that  this  capi- 
tal, so  far  as  it  was  the  security  for 
its  circulating  notes,  should  be  in- 
vested in  the  bonds  of  the  United 
States.  These  bonds  were  not  subjects 
of  taxation;  and  neither  the  banks 
themselves,  nor  their  capital,  however 
invested,  nor  the  shares  of  stock  there- 
in held  by  individuals,  could  be  taxed 
by  the  states  in  which  they  were 
located  without  the  consent  of  Cou- 
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of  calling  moneyed  capital,  aad  its  business  may  not  consist  in  any 


gress,  being  exempted  from  the  power 
of  the  states  in  this  respect,  because 
these  banks  were  means  and  agencies 
established  by  Congress  in  execution 
of  the  powers  of  the  government  of 
the  United  States.  It  was  deemed 
consistent,  however,  with  these  na- 
tional uses,  and  otherwise  expedient, 
to  grant  to  the  states  the  authority 
to  tax  them  within  the  limits  of  a 
rule  prescribed  by  the  lavv.  In  fixing 
those  limits  it  became  necessary  to 
■prohibit  the  states  from  imposing  such 
a  burden  as  would  prevent  the  capital 
of  individuals  from  freely  seeking  in- 
vestment in  institutions  which  it  was 
the  express  object  of  the  law  to  es- 
tablish and  promote.  The  business  of 
banking,  including  all  the  operations 
which  distinguish  it,  might  be  carried 
on  under  state  laws,  either  by  corpora- 
tions or  private  persons,  and  capital 
in  the  form  of  money  migh-t  be  in- 
vested and  employed  by  individual 
citizens  in  many  single  and  separate 
operations  forming  substantial  parts 
of  the  business  of  banking.  A  tax 
upon  the  money  of  individuals,  in- 
vested in  the  form  of  shares  of  stock 
in  national  banks.  Would  diminish 
their  value  as  an  investment  and  drive 
the  capital  so  invested  from  this  em- 
ployment, if  at  the  same  time  similar 
investments  and  similar  employments 
under  the  authority  of  state  laws  were 
exempt  from  an  equal  burden.  The 
main  purpose,  therefore,  of  Congress, 
in  fixing  limits  to  state  taxation  on 
investments  in  the  shares  of  national 
banks,  was  to  render  it  impossible  for 
the  state,  in  levying  such  a  tax,  to 
create  and  foster  an  unequal  and  un- 
friendly competition,  by  favoring  in- 
stitutions or  individuals  carrying  on  a 
similar  business  and  operations  and 
investments  of  a  like  charactei".  The 
language  of  the  act  of  Congress  is  to 
be  read  in  the  light  of  this  policy. 


Applying  this  rule  of  construction,  we 
are  led,  in  the  first  place,  to  consider 
the  meaning  of  the  words  '  other  mon- 
eyed capital,'  as  used  in  the  statute. 
Of   course   it   includes  shares   in  na- 
tional   banks;    the   use    of    the    word 
'other'  requires  that.    If  bank  shares 
Were  not  'moneyed  capital,*  the  word 
'other'   in   this   connection  would   be 
without   significance.     But   'moneyed 
capital'  does  not  mean  all  capital  the 
value  of  which  is  measured  in  terms 
of  money.     In  this  sense,  all  kinds  of 
real  and  personal  property  would  be 
embraced  by  it,  for  they  all  have  an 
estimated    value    as    the    subjects   of 
sale. '  Neither  does  it  necessarily  in- 
clude all  forms  of  investment  in  which 
the  interest  of  the  owner  is  expressed 
in  money.     Shares   of  stock  in  rail- 
road   companies,    mining    companies, 
manufacturing   companies,,  and   other 
corporations,  are  represented  by  cer- 
tificates  showing   that   the   owner  is 
entitled  to  an  interest,   expressed  in 
money  value,  in  the  entire  capital  and 
property  of  the  corporation,  but  the 
property    of    the    corporation    which 
constitutes  its   invested   capital  may 
consist   mainly   of   real   and  personal 
property,  which,  in  the  hands  of  in- 
dividuals, no  one  would  think  of  call- 
ing 'moneyed  capital,'  and  its  busi- 
ness may  not  consist  in  any  kind  of 
dealing  in  money,  or  commercial  rep-   ^ 
resentatives  of  money.    So  far  as  the 
policy  of  the  government  in  reference 
to  national  banks  is  concerned,  it  is 
indifferent  how  the  states  may  choose 
to  tax  such  corporations  as  those  just 
mentioned,    or    the   interest   of  indi- 
viduals   in    them,    or    whether    they 
should  be  taxed  at  all.    Whether  prop- 
erty interests  in  railroads,  in  manu- 
facturing enterprises,  in  mining  invest- 
ments, and  others  of  that  description, 
are    taxed    or   exempted   from    taxa- 
tion, in  the  contemplation  of  the  law, 
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kind  of  dealing  in  money,  or  commercial  representatives  of  money. 


•would  have  no  effect  upon  tie  success 
of  national  banks.  There  is  no  reason, 
therefore,  to  suppose  that  Congress  in- 
tended, in  respect  to  these  matters, 
to  interfere  with  the  power  and  policy 
of  the  states.  The  business  'of  bank- 
ing, as  defined  by  law  and  custom, 
consists  in  the  issue  of  notes  payable 
on  demand,  intended  to  circulate  as 
laoney  where  the  banks  are  banks  of 
issue;  in  receiving  deposits  payable 
on  demand;  in  discounting  commercial 
paper;  making  loans  of  money  on  col- 
lateral security;  buying  and  selling 
bills  of  exchange;  negotiating  loans, 
and  dealing  in  negotiable  securities 
issued  liy  the  government,  state  and 
national,  and  municipal  and  other  cor- 
porations. These  are  the  operations 
in  which  the  capital  invested  in  na- 
tional bap-ks  is  employed,  and  it  is 
the  nature  of  that  employment  which 
constitutes  it  in  the  eye  of  this 
statute  'moneyed  capital.'  Corpora- 
tions and  indjividuals  carrying  ofl 
these  operations  do  come  into  com- 
petition with  the  business  of  national 
banks,  and  capital  in  the  hands  of 
individuals  thus  employed  is  what  is 
intended  to  be  described  by  the  act 
of  Congress.  That  the  Words  of  the 
law  must  be  so  limited  appears  ftoto 
another  consideration;  they  do  not 
embrace  any  money  capital  in  the 
sense  just  defined,  except  that  in  the 
hands  of  individual  citizens.  This  ex- 
cludes moneyed  capital  in  the  hands 
of  corporations,  although  the  business 
of  some  corporations  may  be  such  as 
to  make  the  shares  therein  belonging 
to  individuals  moneyed  capital  in 
their  hands,  as  in  the  case  of  banks. 
A  railroad  company,  a  mining  com- 
pany, an  insiur^nce  company,  or  any 
other  corporation  of  that  description, 
may  have  a  large  ^part  of  its  capital 
invested  in  securities  payable  in 
money,  and  so  may  be  the  owners  of 


moneyed  capital;  but,  as  we  have 
seen,  the  shares  of  stock  in  such  com- 
panies held  by  individuals  are  not 
moneyed  capital.  The  terms  of  the 
act  of  Congress,  therefore,^  include 
shares  of  stock  on  other  interests 
owned' by  individuals  in  all  enterprises 
in  which  the  capital, employed  in  car- 
rying on  its  business  is  money,  where 
the  object  of  the  business  is  the  mak- 
ing of  profit  by  its  use  as  money.  The 
moneyed  capital  thus  employed  is  in- 
vested for  that  purpose  in  securities 
by  way  of  loan,  discount,  or  other- 
wise, which  are  from  time  to  time,  ac- 
cording to  the  rules  of  the  business, 
reduced  again  to  money  and  rein- 
vested. It  inoludbs  money  in  the 
hands  of  individuals  employed  in  a 
similar  way,  >  invested  in  loans,  or  in 
securities  for  the  payment  of  money, 
either  as  an  investment  of  a  perma- 
nent character,  or  temporarily  with 
a  view  to  sale  or  repayment  and  rein- 
vestment. In  this  way  the  moneyed 
capital  in  the  hands  of  individuals  is 
distinguished  from  what  is  known 
generally  as  personal  property.  Ac- 
cordingly, it  was  said  in  Bvansville 
Bank  v.  Britton,  105  U.  S.  322  [26 
L.  Ed.  10S3,  1054]:  'The  act  of  Con- 
gress does  not  make  the  tax  on  per- 
sonal property  the  measure  of  the  tax 
on  baiik  shares  in  the  state,  but  the 
tax  on  moneyed  capital  in  the  hands 
of  the  individual  citizen.  Credits, 
money  loaned  at  iiiterest,  and  de- 
mands against  persons'  or  corpora- 
tions, are  more  purely  representative 
of  moneyed  capital  than  personal 
property,  so  far  as  they  can  be  said 
to  differ.  Undoubtedly,  there  may  be 
Said  to  be  much  personal  property  ex- 
empt from  taxation  without  giving 
bank  shares  a  right  to  similar  exemp- 
tion, because  personal  property  is 
not  necessarily  moneyed  capital. '  ' ' 
Quoted  in  First  Nat.  Bank  of  Aber- 
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In  other  words,  "moneyed  capital"  does  not  include  capital  which 
does  not  compete  with  the  business  of  national  banks.^' 

It  is  clear,  therefore,  that  the  validity  of  a  tax  on  shares  in  national 
banks  is  in  no  way  affected,  in  so  far  as  this  provision  of  the  act  of 
Congress  is  concerned,  by  the  mode  of  taxation  resorted  to  by  the 
state,  or  the  rate  of  taxation,  or  exemptions  from  taxation,  or  the 
allowance  of  deductions  on  account  of  debts,  in  the  case  of  the  shares 
of  stock  or  the  property  of  railroad  companies,  mining  companies, 
insurance  companies,  manufacturing  companies  and  the  like.^"  The 
act  does  not  prevent  the  taxation  of  shares  of  stock  in  the  insurance 
companies  on  income  instead  of  value,  and  the  taxation  of  shares  in 
national  banks  on  value.^^ 

Nor  does  it  render  a  tax  on  shares  in  national  banks  invalid  be- 
cause of  the  exemption  from  taxation  of  deposits  in  savings  banks, 
and  moneys  belonging  to  charitable  and  educational  institutions.^^ 

The  act,  said  Mr.  Justice  Matthews,  by  the  expression  "moneyed 
capital  in  the  hands  of  individuals,"  includes  "shares  of  stock  or 
other  interests  owned  by  individuals  in  all  enterprises  in  which  the 
capital  employed  in  carrying  on  its  business  is  money,  where  the 
object  of  the  business  is  the  making  of  profit  by  its  use  as  money. 
The  moneyed  capital  thus  employed  is  invested  for  that  purpose  in 
securities  by  way  of  loan,  discount,  or  otherwise,  which  are  from  time 
to  time,  according  to  the  rules  of  the  business,  reduced  again  to 
money  and  reinvested.  It  includes  money  in  the  hands  of  individuals 
employed  in  a  similar  way,  invested  in  loans,  or  in  securities  for  the 

deen   v.   Chehalis   County,   166  IT.   S.  v.  New  York,  121  U.  S.  138,  30  L.  Ed. 

440,  41  L.  Ed.   1069.     See   also  New  895;  Mercantile  Nat.  Bank  of  Cleve- 

York  V.  Purdy,  231  U.  S.  373,  58  L.  land   v.   Shields,   59   Fed.   952;    First 

Ed.  274.  Nat.    Bank   of   Utiea   v..  Waters,   19 

19  First  Nat.  Bank  of  "Wellington,  Blatchf.  (U.  S.)  242,  7  Fed.  152;  In 
Ohio  V.  Chapman,  173  TJ.  S.  205,  43  re  MeMahon  v.  Palmer,  102  N.  Y.  176, 
L.  Ed.  669.  55  Am.  Eep.  796,  6  N.  E.  400. 

That  the   moneyed  capital  claimed  The  right  of  a  state  to  tax^national 

to  be  given  an  unjust  advantage  does  bank   shares  is   not   affected  by  the 

come  into  competition  with  the  busi-  fact  that   it   does   not  tax  shares  in 

ness  of  national  banks  must  be  satis-  building  and  loan  associations.     Con- 

factorily  made  to  appear  by  the  evi-  solidated  Nat.  Bank  v.  Pima  County, 

dence.       Commercial     Nat.     Bank    v.  5  Ariz.  l42,  48  Pac.  291. 

Chambers,   182   U.  S.   556,   45  L.  Ed.  21  Aberdeen  Bank  v.  Chehalis  Coun- 

1227.  ty,  166  U.  S.  440,  41  L.  Ed.  1069. 

20  Aberdeen  Bank  v.  Chehalis  Coun-  82  Aberdeen  Bank  v.  Chehalis  Coun- 
ty, 166  U.  S.  440,  41  L.  Ed.  1069;  Tal-  ty,  166  U.  S.  440,  41  L.  Ed.  1069.  And 
bott  V.  Silver  Bow  County,  139  U.  S.  see  supra,  this  sectioJi. 

438,  35  L.  Ed.  210;  Mercantile  Bank 
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payment  of  money,  either  as  an  investment  of  a  permanent  char- 
acter, or  temporarily  with  a  view  to  sale  or  repayment  and  reinvest- 
ment." ^3 

Although  trust  companies  created  under  the  laws  of  New  York 
were  not  "banks"  in  the  commercial  sense  of  the  word,  it  was  held 
that  shares  in  such  companies  were  moneyed  capital  in  the  hands 
of  individuals,  within  the  act.^* 

Bonds  issued  hy  a  state,  or  under  its  authority  by  a  municipal 
corporation,  are  from  their  nature  not  ordinarily  the  subjects  of  taKa- 
tion,  and,  although  they  undoubtedly  represent  moneyed  capital, 
they  are  not  within  the  reason  of  the  act  of  Congress  relating  to  the 
taxation  of  national  bank  shares.^* 

§  4604.  Taiigible  property  of  corporation  in  general.  The  right 
of  a  state  to  tax  tangible  corporate  property,  real  and  personal,  is 
clear,  provided,  of  course,  it  has  not  granted  to  the  corporation  an 
irrevocable  exemption  from  taxation,  and  provided  it  does  not  vio- 
late any  provision  of  the  Federal  Constitution  in  imposing  the  tax,** 


23  Mercantile  Bank  v.  New  York, 
121  U.  S.  laS,  157,  30  L.  Ed.  895. 
And  see  Evansville  Bank  v.  Britton, 
105  U.  S.  322,- 26  L.  Ed.  1053;  Mer- 
cantile Nat.  Bank  of  Cleveland  v. 
Shields,  59  Fed.  952. 

21  Mercantile  Bank  v.  New  York, 
121  U.  S.  138,  30  L.  Ed.  895. 

25  Mercantile  Bank  v.  New  York, 
121  U.  S.  138,  30  L.  Ed. '895;  Pollard 
T.  State,  65  Ala.  628. 

26  United  States.  Michigan  Cent. 
E.  Co.  V.  Powers,  201  U.  S.  245,  50 
L.  Ed.  744. 

California.  Spring  Valley  Water 
Works  V.  Sehottler,  62  Oal.  69. 

Idaho.  McConuell  v.  State  Board 
of  Equalization,  11  Idaho  652,  83  Pae. 
494. 

Kentucky.  Henderson  Bridge  Co. 
V.  Com.,  99  Ky.  623,  29  L.  R.  A.  73, 
31  S.  "W.  486;  Louisville  v.  Louisville 
City  Ey.,  27  Ky.  L.  Bep.  141,  84  S.  W. 
535. 

Minneeota.  State  v.  Western  U. 
Tel.  Co.,  96  Minn.  13,  104  N.  W.  567. 

Missouri.  State  v.  Western  17.  Tel. 
Co.,  165  Mo.  502,  65  S.  W.  775. 


Montana.  State  v.  Eocky  Moun- 
tain Bell  Tel.  Co.,  27  Mont.  394,  71 
Pae.  311. 

New  Jersey.  Jersey  City  v.  State 
Board  of  Assessors,  73  N.  J.  L.  194, 
63  Atl.  21;  In  re  Erie  it.  Co.,  65  N. 
J.  L.  608,  48  Atl.  601. 

New  York.  People  v.  Miller,  94 
App.  Div.  564,  88  N.  Y.  Supp.  197. 

North  Carolina.  Wilmington,  C.  & 
A.  R.  Co.  V.  Brunswick  County  Com  'rs, 
72  N.  C.  10. 

Texas.  Galveston  &  W.  R.  Co.  v. 
Galveston,  33  Tex.  Civ.  App.  384,  77 
S.  W.  269. 

As  to  tax  upon  good  will,  see  Seol- 
lard  V.  American  Pelt  Co.,  194  Mass. 
127,  80  N.  E.  233;  Nebraska  Tel.  Co. 
V.  Hall  County,  75  Neb.  405,  106  N. 
W.  471;  People  v.  Feitner,  58  N.  Y. 
App.  Div.  555,  69  N.  Y.  Supp.  27; 
Chicago  &  N.  W.  R.  Co.  v.  Stata,  128 
Wis.  553,  108  N.  W.  557. 

"Unless  exempted  in  terms  which 
amount  to  a  contract  not  to  tax,  the 
property,  privileges  and  franchises  of 
a  corporation  are  as  much  the  legiti- 
mate subjects  of  taxation  as  any  other 
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and  this  is,  true  even  thoug'h  the  corporation  be  a  foreign  one.*' 
Subject  to  such  limitations,  a  tax  may  be  imposed  upon  the  earn- 
ings or  receipts  of  a  corporation.^*    A  corporation  may  be  required 


property  of  the  citizens  which  is  with- 
in the  sovereign  power  of  the  state." 
North  Missouri  E.  Co.  v.  Maguire,  20 
Wall.   (U.  S.)  46,  22  L.  Ed.  287. 

The  real  estate  owned  by  a  corpo- 
ration and  necessary  for  its  business 
is  taxable.  Farrington  v.  Tennessee, 
95  XJ.  S.  679,  24  L.  Ed.  558. 

Claim  for  taxes  on  partnership 
property  passing  to  corporation  which 
superseded  partnership  and  assumed 
partnership's  obligations  and  which 
is  in  hands  of  receiver,  see  I/ajnkin 
V.  Baldwin  &  Lamkin  Mfg.  Co.,  72 
Conn.  57,  44  L.  E.  A.  786,  43  Atl, 
593. 

87  The  power  of  a  state  to  tax  all 
of  the  property  of  a  foreign,  corpo- 
ration within  its  borders  is  not  open 
to  question.  Pape  v.  Town  &  City  of 
Hartford,   82  Conn.  406,   74  Atl.   751. 

While  a  foreign  corporation  cannot 
itself  migrate  from  the  jurisdiction  by 
which  it  was  created,  yet  it  may 
through  its  agents  act  in  other  juris- 
dictions, and  its  property  situated 
locally  in  such  jurisdictions  may  be 
subjected  to  taxation.  St.  Louis  v. 
Wiggins'  Ferry  Co.,  40  Mo.  580. 

A  foreign  manufacturing  company 
which  ships  certain  of  its  products 
from'  its  factory,  which  is  without 
the  state,  to  a  customer,  within  the 
state,  in  its  own  tank  cars,  the  freight 
rate  being  the  same  as  it  would  be 
were  such  products  shipped  in  hogs- 
heaids  or  barrels  in  cars  belonging  to 
,  the  railroad  company,  excepting  that 
the  latter  makes  an  allowance  to  the 
shipper  of  three-fourths  of  a  cent  per 
car  for  each  mile  traveled,  less  the 
cost  of  repairs  on  the  oars,  operates 
its  cars  ' '  for  profit ' '  within  the  mean- 
ing of  a  statute  providing  that 
"every  »  *  *  other  corporation 
or   company  not  a  rg,ilrQad  company 


owning  any  cars  operated  for  profit 
on  any  railroad  in  this  state,  shall 
pay  to  the  state  an  annual  tax,"  not- 
withstanding the  fact  that  the  repair 
charges  are  greater  than  the  mileage 
earned,  since,  even  assuming — ^prob- 
ably contrary  to  fact — that  the  ab- 
sence of  all  profit  would  exempt  such 
cars  from  taxation  under  such  statute, 
the  difference  between  the  mileage 
due  and  the  cost  of  repairs  is  not  the 
only  element  of  profit,  there  being  the 
saving  of  the  expense  which  the  ship- 
per would  otherwise  have  to  incur 
for  containers  for  its  products  and 
the  gaining  of  trade!  by  delivering 
such  products  in  a  manner  making  for 
the  convenience  of  the  purchaser. 
Vera  Chemical  Co.  v.  State,  —  N.  H. 
— ,  102  Atl.  463. 

28  United  States.  Delaware  Eail- 
road  Tax,  IS  Wall.  206,  21  L.  Ed.  888. 

nunois.  Chicago,  B.  &  Q.  E.  Co.  v. 
■Siders,  88  111.  320;  Porter  v.  Eoek- 
ford,  R.  I.  &  St.  L.  E..  Co.,  76  111.  561. 

Maryland.  State  v.  United  States 
Fidelity  &  Ghiaranty  Co.,  93  Md.  314, 
48  Atl.  918;  State  v.  Northern  Cent. 
Ey.  Co.,  44  Md.  131. 

Massachusetts.  McDonald  v.  Union 
Freight  E.  Co.,  190  Mass.  123,  76  N. 
E.  655. 

Minnesota.  Minneapolis  &  St.  L.  K. 
Co.  V.  Koerner,  85  Minn.  149,  88  N.  W. 
430. 

Pennsj^vania.  Erie  &  P.  E.  Co.  v. 
Pennsylvania  E.  Co.,  208  Pa.  506,  57 
Atl.  980. 

Texas.  State  v.  Missouri,  K.  &  T. 
Ey.  Co.  of  Texas,  100  S.  W.  146. 

With  respect  to  taxation  of  moneys 
and  credits,  see  Iowa  Mut.  Tornadi 
Ins.  Ass'n  v.  GUbertson,  129  Iowa  658, 
106  N.  W.  153;  People  v.  Eaymond, 
117  N.  T,  .App.  Div.  62,  102  N.  Y. 
Supp.  55. 
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to  pay  a  tax  upon  dividends  declared  by  it.^*    And  it  may  be  taxed 
upon  its  undivided  profits  or  surplus.^" 

§  4605.  Corporate  franchises  and  privileges.   Corporate  franchises 
are  property  ^^   with   a  value   which  is   susceptible   of  being   esti- 


As  to  federal  taxes  on  income,  see 
§4659,  inf ra- 
gs Philadelphia  V.  Eidge  Ave.  Pas- 
senger Ry.  Co.,  102  Pa.  St.  190. 

As  to  federal  taxes  on  dividends,  see 
§4659,  infra. 

£0  Pollard  v.  First  Nat.  Bank,  47 
Kan.  406,  28  Pae.  202;  People  v.  Feit- 
ner,  61  N.  Y.  App.  Div.  129,  70  N.  Y. 
Supp.  500.  See  also  Appeal  of  Cutler, 
74  Conn.  35,  49  Atl.  338. 

For  the  mode  of  determining  the 
value  of  the  surplus  and  undivided 
earnings  of  savings  banks  under  the 
laws  of  New  York,  see  People  v.  Mil- 
ler, 177  N.  Y.  461,  69  N.  E.  1103. 

After  a  dividend  is  declared  in  good 
faith,  and  not  as  a  mere  subterfuge, 
and  the  amount  of  the  same  is  cred- 
ited to  the  stockholders,  the  money 
is  not  taxable  to  the  corporation  as 
part  of  its  undivided  profits  or  sur- 
plus, and  cannot  be  taken  into  con- 
sideration in  valuing  the  same.  Pol- 
lard V.  First  Nat.  Bank,  47  Kan.  406, 
28  Pac.  202. 

31  United  States.  State  Railroad 
Tax  Cases,  92  V.  &.  575,  23  L.  Ed. 
663;  Society  for  Savings  v.  Coite,  6 
Wall.  594,   18  L.  Ed.  '897. 

CaJifomia.  San  Jose  Gas  Co.  v. 
January,  57  Gal.  614. 

Illinois.  Ottawa  Glass  Co.  v.  Mc- 
Caleb,  81  III.  556. 

New  Jersey.  State  Board  of  As- 
sessors V.  Central  E.  Co.,  48  N.  J.  L. 
146,  4  Atl.  578. 

North  Carolina.  Worth  v.  Peters- 
burg E.  Co.,  89  N.  0.  301. 

•Tennessee.  South  Nashville  St.  E. 
Co.  V.  Morrow,  87  Tenn.  406,  2  L.  E. 
A.  853,  11  S.  W.  348. 

Washington.     Edison   Elec.   Illumi- 
nating   Co.    V.    Spokane    County,'   22 
168,   60  Pae.   132;   Commercial 


Elec.  Light  &  Power  Co.  v.  Judson, 
21  Wash.  49,  57  L.  E.  A.  78,  56  Pac. 
829. 

Wisconsin.  8tate  v.  Anderson,  90 
Wis.  550,  63  N.  W.  746. 

A  state  may  tax  the  franchise  of 
corporate  existence  as  property  of  the 
corporation.  Bank  of  California  v. 
San  Francisco,  142  Cal.  276,  64  L.  E. 
A.  918,  100  Am.  St.  Eep.  130,  75  Pac. 
832. 

In  granting  to  a  telephone  company 
the  right  to  maintain  its  poles  and 
wires  on  the  city  streets,  a  city  ordi- 
nance grants  something  more  than  a 
mere  license.  "A  license  has  been 
generally  defined  as  a  mere  personal 
privilege  to  do  acts  upon  the  land  of 
the  licensor,  of  a  temporary  character, 
and  revocable  at  the  will  of  the  lat- 
ter unless,  according  to  some  authori- 
ties, in  the  meantime  expenditures 
contemplated  by  the  licensor  when  the 
license  was  given  have  been  made. 
*  *  *  That  the  grant  in  the  pres- 
ent case  was  not  a  mere  license  is 
evident  from  the  fact  that  it  was 
upon  its  face  neither  personal  nor  for 
a  temporary  purpose.  The  right  con- 
ferred came  from  the  state  through 
delegated  power  to  the  city.  The 
grantee  was  clothed  with  the  fran- 
chise to  be  a  corporation  and  to  con- 
duet  a  public  business,  which  required 
the  use  of  the  streets,  that  it  might 
have  access  to  the  people  it  was  to 
serve.  Its  charges  were  subject  tp 
regulation  by  law,  and  it  was  subject 
to  all  of  the  police  power  of  the  city. 
That  an  ordinance  granting  the  right 
to  place  and  maintain  upon  the  streets 
of  a  city  poles  and  wires  of  such  a 
company  is  the  granting  of  a  property 
right  has  been  too  many  times  decided 
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mated,^^  and,  under  the  restrictions  applicable  to  tangible  property  of 
a  corporation,^^  such  franchises,  including  the  franchise  of  being  a 
corporation,'*  are  a  proper  subject  of  taxation,  and  for  the  purpose 


by  this  court  to  need  more  than  a  ref- 
erence to  some  of  the  later  easesi  De- 
troit Citizens'  Street  E.  eo.^.lS^XJ;  S. 
368,  395,  46  L.  Ed.  592,  610,  22  Supi 
Ct.  Eep.  410;  Louisville  v.  Cumber'- 
iland  Telep.  &  Teleg.  COi,  224  TJ.  S. 
649,  661,  56  L.  Ed.  934,,  939,  ,32  Sup. 
Ct.  Eep.  572;  Boise  Artesian  Hot  & 
Gold  Water  Co.  v.  Boise  City  [230 
U.  S.  84,  57  L.  Ed.  1400].  *  *  » 
As  a  property  right  it.  was  assignable, 
taxable,  and  alienable.  Generally  it 
is-  an  asset  of  great  value'  to  such 
utility  companies,  and  a  principal 
basis  for  credit." 

32  State  Board  df  Assessors  v.  Cen- 
tral E.  Co.,  48  N.  J.  L.146,.4  Atli  578. 

The  corporate  rigJits'  and  privileges 
of  a  railroad  company  have  value  and 
constitute  taxable  property.  Central 
Pac.  E.  Co.  V.  Califopniaj,  162  TJ.  S. 
91,  40  L.  Ed.  903. 

33  See   §4604,  supra; 

The  fact  that  a  corporation  has  in- 
vested its  funds  in  United  States  se- 
curities, does  not  preveat  a  state^from 
taxing  its'  franchises.  Society  for 
Savings  v.  Coite,  6  "Wall.  (U.  S.)  594-, 
18  L.  Ed.  897;  Monroe  County  Sav. 
Bank  v.  Eochester,  37  N.  Y.  365.  See 
also  §  4592,  supra. 

A  corporation-  is  not  exempt'  from  a 
franchise  tax  because  its  capital  stock 
is  invested  in  patent  rights.  Mars- 
den  Co.  V.  State  Board  of  Assessors, 
61  N.  J.  L.  461,  39  Atl.  638. 

34 "According  to  tlie  law  of  most 
states  this  franchise'  or  privilege  of 
being  a  corporation  is  deemfed  -pii- 
sonal  property  and  is  silbject  to  sep- 
arate taxation.  The  right  of  the' 
states  to  thus  tax  it  has  been  recog- 
nized by  this  court  arid  the  state 
courts  in  instances  withoiit  nuriiber. " 
Horn  Silver  Min.  Co.  v.  NeVv  York, 
143  U.  S.  305,  36  L.  Ed.  164. 


See  for  distinction  between  fran- 
chise of  corporation  to  be  such  and 
franchise  of  corporation  to  do  busi- 
ness,' Chap.  31,  supra. 

The  franchise  of  corporate  existence 
is  taxable  in  the  case  of  a  banking 
company  as  well  as  in  the  case  of  any 
other  corporation.  Bank  of  Califor- 
nia V.  San  Francisco,  142  Cal.  276, 
64  L.  E.  A.  918,  100  Am.  St.  Eep.  130, 
75  Pac.  832.  Thus  holding,  the  court 
said:  "Whenever  a  corporation  is 
legally  formed,  the  right  to  be  and 
exist  as  such,  and,  as  a  corporation, 
to  do  the  business  specified  in  its 
articles,  whether  it  be  a  banking,  busi- 
ness, grocery  business;-  or  the  opera- 
tion of  a  railroad,  or  any  other  busi- 
ness in  which  individuals  may  engage 
-without  grant  from  the  state,  is  a 
grant  by  the  sovereign  power — a  val- 
uable right,  -which  is  generally  known 
as  the  '  corporate  franchise. '  *  *  * 
This  corporate  franchise,  viz.,  the 
franchise  to  be  and  exist  as  a  cor- 
poration for  the  purposes  specified  in 
the  articles  of  incorporation,  apper- 
tains to  every  corporation,  for  what- 
ever purpose  it  may  be  formed;  and 
there  is  no  distinction  in  this  regard 
between  the  banking  or  grocery  cor- 
poration and  the  railroad,,  water  or 
gas  corporation.  The  right  to  en- 
gage in  e-very  such  business  is  open 
to  all  citizens,  independently  of  any 
grant  from  the  sovereign,  but  it  is 
available  to  no  one  to  conduct  any 
such  business  through  the  agency  of 
a  corporation  without  such  grant. 
Certain  occupations  are,  however,  of 
such  a.  nature  that  various  privileges 
conferrable  only  by  the  sovereign 
power  are  convenient  and  in  most 
cases  absolutely  essential  to  the  suc- 
cessful maintenance  of  the  business 
to  be  carried  on,  whether  it  be  car- 
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of  taxation  they  may  be  valued  separately  ifroin  the  corporation's 
other  property.*^ 


ried  on  by  a  corporation  or  by  an  in- 
dividual— such,  for  instance,  as  the 
right  to  use  public  highways.  Such 
rights  and  privileges  are  also  knawn 
as  franchises,  but  they  constitute  a 
class  entirely  distinct  from. and  JTide- 
pendently  of  the  corporate  franchise. 
Such  rights  and  privileges  are,  of 
course,  the  property  of  the  corpora- 
tion or  individual  by  whom  they  have 
been  acquired,  and  are  taxable  as 
such. ' ' 

Intangible  property,  such  as  fran- 
chises, adding  to  the  value  of  street 
railroads,  is  taxable  in  Michigan.  De- 
troit Citizens'  St.  Ey.  Co.  v.  (3p(m- 
mon  Council  of  Detroit,  125  Mich. 
673,  84  Am.  St.  Eep.  589,  86  N.  W. 
S09,  85  N.  W.  96. 

85  United  States.  People  v.  New 
York  State  Board  Tax  Com 'rs,  199  IT. 
S.  48,  50  L.  Ed.  79;  Adams  Exp.  Co.  v. 
Kentucky,  166  U..  S.  171,  41  ,L.  -Ed. 
960;  New  Orleans  City  &  L.  B.  Co. 
V.  New  Orleans,  143  U.  S.  192,  36  ,L. 
Ed.  121;  Tennessee  v.  Whitworth,  117 
V.  S.  129,  136,  29  L.  Ed.  830;  Conk- 
lin  V.  United  States  Shipbuilding  Co., 
148  Fed.  129;  Loring  v.  Ainerje0.n 
Transp.  Co.,  138  Fed.  600;  In  je  Cos- 
mopolitan Power  Co.,  137  Fed.  858. 

CaHlfomia.  Bank  of  Ca,liforni^  v. 
San  Francisco,  142  Cal.  276,  64  L.  R. 
A.  918,  100  Am.  St.  Eep.  130,  7,5  Pac. 
832;  Spring  Valley  Water  Works  v. 
Schottler,  62  Cal.  69;  Central  Pac.  B. 
Co.  V.  State  Board  of  Equalization, 
60  Cal.  35,  61;  San  Joaquin  &  K.  E. 
Canal  &  Irrigation  Co.  v.  Merced 
County,  2  Cal.  App.,  593,  84  Pac.  285. 

Illinois.  People  v.  Rose,  210  111. 
582,  71  N.  E.  580;  State  'Board  of 
Equalization  v.  People,  191  111.  528, 
58  L.  E.  A.  513,  61  N.  E.  339;  Ottawa 
Gflass  Co.  V.  MeCaleb,  81  lU.  556; 
Porter  v.  Eockford,  E.  I.  &  St.  L.  E. 
Co.,  76  111.  561. 


Iowa.  Lake  City  Blec.  Light  Co. 
V.  McCrary,  132  Iowa  624,  110  N.  W. 
19. 

.Kentucky.  Southern  R.  in  Ken- 
tucky V.  Coulter,  113  Ky.  657,  68  S. 
W.  873;  Henderson  Bridge  Co.  v. 
Com.,  ,99  Ky.  623,  29  L.  E.  A.  73,  31 
S.  ,W.  486,  166  U.  S.  150,  41  L.  Ed. 
953;  Com.  v.  Cumberland  Telephone 
;&' Telegraph  Co.,  30  Ky.  L.  Rep.  ?23, 
99  S.  ,W.  604;  Illinois  Cent.  R.  Co.  v. 
,<:am.,  30  Ky;  L.  Eep.  190,  98  S.  W. 
lOO'S;  H^ger  v.  AiUienc^n ,  Surety  Co., 
28  ky.  L.  Rep.  782,  90  S.  W.  550. 

M^^iue.  In  -re  i^ilroad  Taxation, 
1,02, Me.  527,  66  Atl.  726. 

Jtllaiylaad.  Fidelity  .gay.  Bank  of 
.FroBtburg  ,v. ,  State,  ,103  M,d.  206,  .63 
-Atl.  484;  Murphy  v.  Wheatley,  102 
Md.  501,. 63  Atl.  ,e,2. 

Massachusetts.  Attorney  General 
V.  Bay  State  Min.  Co.,  99  Mass.  148; 
■Com.  v.  Hamiltpn  Mfg.  Co.,  12  Allen 
'  298. 

New  Jersey.  Knickerbocker  Impor- 
tation Co.  v.  State  Board  of  Assessors, 
74  N.  ,J.  ;L.  583,  7  L.  E.  A.  (N.  S.) 
,885,  ,65  jAtl.  913;  Halsey  Elec.  Gen- 
erator Co.  V.  State  Board  of  Assessors, 
74  N.  ,J..L. -321,  65  Atl.  837;  Inhabi- 
tants of  City  ,of  Trenton  v.  Trenton 
St.  E.  Co.,  72  isT.  J.  L.  317,  63  Atl.  1; 
Buffalo  Refrigerating  ,3d;aeh.  Co.  v. 
State  Board, pf  .Assessors,  7?  N.  J.  L. 
127,  60  Atl.  65;  Hardin  v.  Morgan,  70 
N.  ,J.  L.  484,  57  Atl.  155. 

,New  York.  People  v.  MiUer,  180 
N.,Y.  16,  72  N.^-E.  525;  Peqple  v.  Mil- 
ler,, 17,9  N.  ,Y.,49,  71  N.  E.  463;  Peo- 
ple v.  Mi^ek,  111  N.  Y.  51,  69  N.  E. 
124;  People  v.  Jlol^erts,  116  App.  Div. 
30,  flQl'  N.  Y.  Supp.  ,184;  People  v. 
Miller,  90  App.  Div.  59|1,  86  N.  Y. 
Supp.  .193;  People  v.  Priest,  63  App. 
Div.  128,  71  N.  Y.  Supp.  390. 

North  OarollQa.  New  Hanover 
County    Com'rs    v.    Armour    Packing 
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' '  The  right  or  privilege  to  be  a  corporation,  or  to  business  as  such 
[a]  body,"  sdlys  the  Supreme  Court  of  the  United  States,  "is  a  right 
or  privilege  by  which  several  individuals  may  unite  themselves  under 
a  common  name  and  act  as  a  single  person,  with  a  succession  of 
members,  without  dissolution  or  suspension  of  business  and  with  a 
limited  individual  liability. .  The  granting  of  such  right  or  privilege 
rests  entirely  in  the  discretion  of  the  state,  and,  of  course,  when 
granted,  may  be  accompanied  with  such  conditions  as  its  legislature 
may  judge  most  befitting  to  its  interests  and  policy.  It  may  require, 
as  a  condition  of  the  grant  of  the  franchise,  and  also  of  its  continued 
exercise,  that  the  corporation  pay  a  specific  sum  to  the  state  each 
year,  or  month,  or  a  specific  portion  of  its  gross  receipts,  or  of  the 
profits  of  its  business;  or  a  sum  to  be  ascertained  in  any  convenient 
mode  which  it  may  prescribe."*® 


Co.,  135  N.  C.  62,  47  S.  E.  411;  Wil- 
mington, C.  &  A.  E.  Co.  V.  Bruns- 
wick'County  Com'rs,  72  N.  C.  10. 

Tennessee.  Street  Bailroad  Co.  v. 
Morrow,  87  Tenn.  406,  2  L.  E.  A.  853, 
11  S.  W.  348;  Louisville  &  N.  E.  Co. 
V.  State,  8  Heisk.  663,  795. 

Texas.  State  v.  Austin  &  N.  W. 
E.  Co.,  94  Tex.  530,  62  S.  W.  1050; 
Eippstein  v.  Haynes  Medina  Valley 
Ey.  Co.  (Tex.  Civ.  App.),  85  S.  W. 
314. 

Washington.  Chehalis  Boom  Co.  v. 
Chehalis  County,  24  Wasi.  135,  63 
Pac.  1123. 

Wisconsin.  Town  bi  Washburn  v. 
Washburn  Waterworks  Co.,  120  Wis. 
575,  98  N.  W.  539.  ' 

"The  broad  doctrine  that  corporate 
franchises  generally  are  property,  and 
are  taxable  as  suci,  laid  down  in  the 
leading  ease  of  State  Board  of  As- 
sessors v.  Central  E.  E.  Co.,  48  N.  J. 
Law  146,  4  Atl.  578,  has  stood  un- 
impaired to  this  day."  Public  Service 
Gas  Co.  V.  Board  of  Public  Utility 
Com'rs,  87  N.  J.  L.  581,  L.  E.  A. 
1918  A  421,  95  Atl.  1079,  94  Atl.  634, 
92  Atl.  606. 

"That  the  franchise  *  *  *  of 
all  corporations  [is]  *  »  *  liable 
to  taxation  in  the  place  where  they 
do  business,  and  by  the  state  which 


creates  them,  admits  of  no  dispute  at 
this  day."  Taylor  v.  Secor  (State 
Eailroad  Tax  Cases),  92  TJ.  S.  575, 
23  L.  Ed.  663. 

A  domestic  corporation  is  taxable 
in  respect  of  its  business  even  though 
it  does  not  do  business  within  the 
state.  People  v.  Wemple,  129  N.  T. 
558,  29  N.  E.  812'. 

The  word  "commodities"  being  in- 
terpreted to  mean  not  merely  "goods 
and  wares ' '  but  ' '  convenience,  priv- 
ilege, profit  and  gains"  as  well,  the 
provision  of  a  state  constitution, 
which  authorizes  the  imposition  of 
excises  upon  "commodities"  within 
the  state,  authorizes  the  imposition  of 
a  franchise  tax  on  corporations.  Ham- 
ilton Mfg.  Co.  v.  Massachusetts,  6 
Wall.  (U.  S.)   632,  18  L.  Ed.  904. 

36  Home  ins.  Co.  v.  People,  134  U. 
S.  594,  33  L.  Ed.  1025.' 

Where  the  franchise  of  being  a  cor- 
poration is  assessable  as  property,  it 
must  be  assessed  to  the  corporation 
instead  of  to  the  members  or  stock- 
holders., Bank  of  California  v.  San 
Francisco,  142  Cal.  276,  64  L.  E.  A. 
918,  100  Am.  St.  Eep.  130,  75  Pac. 
832.  ,  This  fact  is  clearly  settled  in, 
California,  said  the  court  in  this  case, 
"by  the  decision  in  People  ex  rel. 
Burke  v.  Badlam,  57  Cal.  594,  where 
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In  a  case  decided  by  the  Illinois  Supreme  Court,  such  court  said : 
"That  a  franchise  has  a  value  and  that  it  may  be  ascertained,  is, 
we  think,  as  clear  as  that  a  chose  in  action  has  a  value  that  may  be 
estimated.  In  estimating  its  value,  more  facts  may  have  to  be  con- 
sidered, as  it  has  no  market  value.  But  the  very  fact  that  it  grants 
rights,  privileges  and  exemptions,  not  enjoyed  by  individuals  gener- 
ally, makes  it  desirable  and  gives  it  value.  The  length  of  time  the 
corporation  may  exist,  the  business  to  which  it  relates,  its  location, 
and  a  variety  of  other  circumstances,  all,  of  course,  enter  into  the 
value  of  the  privilege,  and  should  be  considered  in  ascertaining  its 
value.  But  that  it  has  a  taxable  value,  we  entertain  no  doubt. ' '  *'' 
Moreover,  the  validity  of  a  tax  on  the  franchise  to  be  a  corporation 
is  in  no  way  dependent  on  the  mode  adopted  by  the  state  for  fixing 
the  annual  ampunt  thereof.  "No  constitutional  objection  lies  in  the 
way  of  a  legislative  body  prescribing  any  mode  of  measurement  to 
determine  the  amount  it  will  charge  for  the  privileges  it  bestows. ' '  ^* 


it  was  held  that  a  stockholder  could 
not  be  assessed  upon  his  certificate  of 
stock,  inasmuch  as  his  shares  were 
simply  an  interest  in  the  very  prop- 
erty held  by  the  corporation,  and  the 
assessment  of  all  the  property  of  the 
corporation  covered  everything  rep- 
resented by  the  certificate." 

Payment  of  a  franchise  tax  may  be 
required  although  the  property  of  the 
corporation  has  passed  into  the  hands 
of  a  receiver,  and  the  franchise  is  no 
longer  being  actually  exercised  by  the 
corporation.  King  v.  American  Blee. 
Vehicle  Co.,  70  N.  J.  Eq.  568,  62  Atl. 
381.  But  in  connection  with  this  case 
see  State  v.  Bradford  Sav.  Bank  & 
Trust  Co.,  71  Vt.  234,  44  Atl.  349,  hold- 
ing that  the  right  to  impose  upon 
every  bank  doing  business  in  the 
state  a^  franchise  tax  upon  the  av- 
erage amount  of  deposits  is  meas- 
ured in  point  of  time  by  the  exercise 
on  the  part  of  the  corporation  of  the 
rights  and  privileges  essential  to  the 
operation  of  its  business;  a  bank  is 
not  ' '  doing  business ' '  while  a  receiver 
is  winding  up  its  affairs. 

A  corporation  which,  since  its  or- 
ganization,   has   preserved    its    exist- 


ence by  electing  officers  annually,  but 
which  has  manufactured  nothing  be- 
cause enjoined  from  using  its  patents, 
is  not  liable  to  taxation  on  its  fran- 
chise. Faure  Elec.  Light  Co.'s  Case, 
43  N.  J.  Eq.  411,  5  Atl.  817. 

3V  Ottawa  Glass  Co.  v.  McCaleb,  81 
111.  556,  559.  See  also  Spring  Valley 
Water  Works  v.  Schottler,  62  Cal.  69. 

38  Home  Ins.  Co.  v.  People,  134  V. 
S.  594,  33  L.  Ed.  1025. 

"There  is  no  [federal]  constitu- 
tional inhibition  against  the  legisla- 
ture adopting  any  mode  to  arrive  at 
the  sum  which  it  will  exact  as  a  con- 
dition of  the  creation  of  the  corpora- 
tion or  of  its  continued  existence. ' ' 
Horn  Silver  Min.  Co.  v.  New  York, 
143  U.  S.  305,  36  L.  Ed.  164. 

In  granting  to  a  corporation,  for- 
eign or  domestic,  the  privilege  of  dor 
ing  business  within  its  borders,  a 
state  "may  require  the  payment  into 
its  treasury,  each  year,  of  a  specific 
sum,  or  may  apportion  the  amount  ex- 
acted according  to  the  value  of  the 
business  permitted,  as  disclosed  by  its 
gains  or  receipts  of  the  present  or 
past  years."  Maine. v.  Grand  Trunk 
R.  Co.,  142  IT.  S.  217,  35  L.  Ed.  994. 
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The  power  of  a  state  to  tax  a  corporate  franchise  has  no  limita- 
tion but  the  discretion  of  the  legislature;  the  value  of  such  a  fran- 
chise is  not  measured  like  that  of ,  other  property  but  may  be  fixed  at 
any  sum  that  the  legislature  may  choose;  indeed,  the  tax  may  be 
arbitrarily  laid  without  any  valuation  whatever.^® 

If  hardship  or  oppression  results  by  reason  of  exorbitance  in  the 
tax,  the  remedy  lies  in  an  appeal  to  the  legislature;  "it  cannot  be 
furnished  by  the  federal  tribunals."** 


But  a  legislative  intent  to  impose  a 
license  fee  upon  a  franchise  and  also 
to  tax  the  same  franchise  as  property- 
is  not  lightly  to  be  inferred.  North 
Jersey  St.  R.  Co.  v.  Jersey  City,  74  N. 
J.  L.  761,  67  Atl.  33. 

As  to  the  valuation  of  franchises 
for  the  purpose  of  taxation,  see,  in 
addition  to  the  cases  above  cited, 
Boston  &  L.  E.  Co.  v.  Com.,  100  Mass. 
399. 

39  California  v.  Central  P^o.  B.  Co., 
127  XT.  S.  1,  32  L.  Ed.  150; 

40  Home  Ins.  Co.  v.  People,  134  U. 
S.  594,  33  L.  Ed.  1025. 

The  fact  that  a  railroad  company 
cannot  pay  the  interest  on  its  bonded 
indebtedness  or  even  that  it  is  actu- 
ally bankrupt  does  not .  render  unjust 
a  fairly  assessed  state  tax  upon  its 
franchise.  Taylor  v.  Secor  (State 
Eailroad  Tax  Cases),  92  U.  S.  575,  23 
L.  Ed.  663. 

In  Southern  Gum  Co.  v.  Traylin,  66 
Ohio  St.  57S,  64  N.  E.  564,  the  Su- 
preme Court  of  Ohio  declared  that 
"upon  the  power  to  tax  privileges  and 
franchises  there  is  no  express  limita- 
tion in  the  [Ohio]  Constitution,  but 
certain  limitations  uppn  that  power 
must  be  implied  from  other  provisions 
of  the  Constitutio'n,  so  as  to  make 
the  whole  instrument  harmonious  and 
consistent  throughout.  The  Constitu- 
tion was  established  to  'promote  our 
common  welfare.'  Preamble  to  the 
Constitution.  Government  is  insti- 
tuted for  the  equal  protection  and 
benefit  of  the  people.  Section  2  of 
the  bill  of  rights,     Private  property 


shall  ever  be  held  inviolate,  but  sub- 
servient to  the  public  welfare.     Sec- 
tion  19  of  the  bill  of  rights.     These 
provisions  of  the  Constitution  are  im- 
plied limitations  upon   the  power  of 
taxation  of  privileges  and  franchises, 
and  limit   such   taxation   to   the   rea- 
sonable value  of  the  privilege  or  fran- 
chise  conferred   originally,   or   to  its 
continued  existence  from  year  to  year. 
Ashley  v.  Eyan,  49  Ohio  St.  504,  31 
IST.   E.   721,   State   v.   Ferris,   53   Ohio 
St.  314,  41  N.  E.  579,  30  L.,E.  A.  218, 
and   Hagerty   v.   State,    55    Ohio   St. 
613,  45  N.  E.   1046,  are  examples  of 
taxing  the  privilege  or  franchise  con- 
ferred; while  Telegraph  Co.  v.  Mayer, 
28  Ohio  St.  521,  and  Adams  Exp.  Co. 
V.  State,, 55  Ohio  St.  69,  44  N.  E.  506, 
are  examples  pf  taxing  the  continued 
value    of    the    existing    priTglege    or 
franchise  from  year  to  year.     These 
limitations    prevent    confiscation    and 
oppi'ession   under  the   guise'  of   taxa- 
tion, and  the  power  of  such  taxation 
cannot    extend    beyond   what    is    for 
the    common    or   public    welfare,    and 
the    equal   protection    and   benefit   of 
the  people;   but  the  ascertaining  and 
fixing  of  such  values  rests  largely  in 
the    general   assembly,   but  finally  in 
the,  courts."     Considering    this    case 
in  Ohio  Eiver  &  W.  E.  Co.  v.  Dittey, 
232  U.  g.  576,  58  L.  Ed.  737,  744,  the 
Federal    Supreme    Court    said:      "An 
examination    of    the    state    decisions 
cited  in  the  Laylin  case,  with  others 
referred  to  in  the  opinion  of  the  dis- 
trict court  [203  Fed.  537]  and  in  the 
briefs   of   counsel,   convinces  us  tljat 
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As  a  state  is  not  under  any  obligation  to  permit  a  foreign  corpora- 
tion  to  carry  on  business,  or  exercise  franchises  within  its  territory, 
unless  the  corporation  be  in  the  employ  of  the  federal  government  ** 
or  be  engaged  in  interstate  or  foreign  comiherce,*''  permission  for  thfl 
corporation  to  enter  the  state  may  be  granted  upon  the  condition 
that  the  corporation  submit  to  such  taxation  as  the  state  may  choose 
to  impose.** 


the  district  court  was  correct  in  its 
conclusion  that  the  state  court,  in  the 
Laylin  case,  dealt  with  a  general  law 
[the  "'V^^illis  law"]  and  its  opera- 
tion on  all  corporations  of  given 
classes  throughout  the  state,  and  not 
with  its  effect  upon  specific  finajieially 
weak  corporations;  that  it  was .  not 
intended  to  hold  that  the  courts  aa 
final  arbiters  might  overthrow  a  law 
imposing  a  tax  on  privileges  and 
franchises  merely  because  in  isolated 
cases  such  law  might  impose  a  hard-, 
ship,  but  only  that  those  excise  laws 
whose  general  operation  is  conflsca.- 
tory  and  oppressive  are  unconstitu- 
tional. ' ' 

41  See  chapter  on  Foreign  Corpora- 
tions, infra. 

42  See  chapter  on  Foreign  Corpora- 
tions, infra. 

43 ' '  Having  the  absolute  power  of 
excluding  the  foreign  corporation  the 
state  may,  of  course,  impose  such  con- 
ditions upon  permitting  the  corpora- 
tion to  do  business  within  its  limits 
as  it  may  judge  expedient;  and  it 
may  make  the  grant  or  privilege  de- 
pendent upon  the  payment  of  a  spe- 
cific license  tax,  or  a  sum  proportioned 
to  the  amount  of  its  capital.  No  in- 
dividual member  of  the  corporation 
or  the  corporation  itself  can  call  in 
question  the  validity  of  any  exaction 
which  the  state  may  require  for  the 
grant  of  its  privileges.  It  does  not 
lie  in  any  foreign  corporation  to  com- 
plain that  it  is  subjected'  to  the  same 
law  with  the  domestic  corporatioii. " 
Horn  Silver  Min.  Co.  v~.  New  York, 
143  U.  S.  305,  36  L.  Ed.  164.    See  also 
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Maine  v.  Grand  Trunk  R.  Co.,  142  U. 
a  217,  35  L.  Ed.  994. 

The  right  of  a  state  to  impose  a 
tax  upon  a  corporation,  wtether  do- 
mestic or  foreign,  for  the  privilege  of 
doing  business  within  the  state's  bor- 
ders is  not  open  to  question.  Baltic  ■ 
'Min.  Co.  V.  Massachusetts,  231  U.  S. 
68,  58  L.  Ed.  127. 

A  corporation  Is  a  person  within 
the  equal  protection  clause  of  the 
Federal  Constitution,  but  such  clause 
does  not  preclude  a  state  from  requir- 
ing foreign  corporations,  desiring  to 
do  business  or  have  ofSces  within  its 
fcorders,  to  pay  a  license  tax  for  the 
privilege.  Pembina  Consol.  Silver 
Mining  &  Milling  Co.  v.  Pennsylvania, 
125  U.  S.  181,  31  L.  Ed.  650.  See  also 
Norfolk  &  W.  E.  Co.  v.  Pennsylvania, 
136  U.  S.  114,  34  L.  Ed.  394. 

In  a  case  in  which  a  statute,  im- 
posing upon  a  foreign  corporation,  do- 
ing business  in  the  state,  a  tax  baised 
upon  the  whole  amount  of  its  capital 
stock  regalrdless  of  what  portion 
thereof  was  employed  in  the  state, 
was  held  not  to  violate  any  of  the 
provisions  of  the  Federal  Constitu- 
tion, Mr.  Justice  Field  said:  "It  is 
true  the  grea;ter  part  of  the  business 
of  the  company  was  done  out  of  the 
state,  and  the  greater  part  of  its  cap- 
ital was  also  without  it,  but  the  stat- 
ute of  New  York  does  not  require  that 
the  whole  business  of  a  foreign  cor- 
poration shall  be  done  within  the 
State  in  order  to  subject  it  to  the  tax- 
ing power  of  the  State.  It  makes,  in 
this  respect,  no  difference  hetween 
home    corporations    and    foreign    cor- 
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Under  a  constitutional  provision  that  all  property  in  the  state,  not 
exempt  from  taxation  under  the  laws  of  the  United  States,  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascertained  as  provided  by  law, 
and  the  word  "property"  shall  include  moneys,  credits,  bonds,  stocks, 
dues,  franchises,  and  other  matters  and  things,  real,  personal  and 
mixed,  capable  of  private  ownership,  and  under  a  statute  defining  the 
term  "property"  to  include  the  same  things,  it  is  held  that  the  fran- 
chise of  a  foreign  corporation  to  carry  on  the  banking  business  in 
the  state  was  taxable,  though  the  franchise  to  be  a  corporation  was 
not  taxable,  and  that  under  a  constitutional  provision  that  no  cor- 
poration organized  outside  the  limits  of  the  state  sRall  be  allowed  to 
transact  business  within  the  state  on  more  favorable  conditions  than 
are  prescribed  by  law  to  similar  corporations  organized  under  the 
laws  of  the  state  the  former  franchise  should  be  taxed,  inasmuch  as 
similar  franchises  of  domestic  corporations  are  taxed.**    But  a  for- 


porations,  as  to  the  franchise  or  busi- 
ness of  the  corporation  upon  which 
•the  tax  is  levied,  provided  it  does 
business  within. the  state  as  such  cor- 
poration. There  seems  to  be  a  hard- 
ship in  estimating  the  amount  of  the  ■ 
tax  upon  the  corporation,  for  doing 
business  within  the  State,  according 
to  the  amount  of  business  or  capital 
without  the  State.  That  is  a  matter, 
however,  resting  entirely  in  the  con- 
trol of  the  State,  and  not  a  matter 
■of  federal  law,  and  with  which,  of 
course,  this  court  can  in  no  way  inter- 
fere. Since  this  tax  was  levied  the 
law  of  the  State  has  been  altered,  and 
now  the  tax  upon  foreign  corporations 
doing  business  in  the  State  is  esti- 
mated by  the  consideration  only  of 
the  capital  employed  within  the  State. 
It  is  said  that  against  nearly  all  other 
foreign  corporations  except  this  one 
the  taxes  upon  their  franchises  have 
been  computed  upon  the  basis  of  the 
capital  employed  within  the  State; 
but  as  to  that  we  can  only  repeat  what 
was  said  in  the  Court  of  Appeals  of 
the  State,  that  if  this  be  true,  the  de- 
fendant may  have  reason  to  complain 
of  unjust  discrimination  and  may 
properly  appeal  for  relief  to  the  leg- 


islature of  the  State,  but  that  it  is 
not  within  the  power  of  the  court  to 
grant  any  relief  however  great  the 
hardship  upon  it.  The  extent  of  the 
tax  is  a  matter  purely  of  state  regu- 
lation, and  any  interference  with  it 
is  beyond  the  jurisdiction  of  this 
court.  The  objection  that  it  operates 
as  a  direct  interference  with  interstate 
commerce  we  do  not  think  tenable. 
The  tax  is  not  levied  upon  articles 
imported,  nor  is  there  any  impediment 
to  their  importation.  The  products  of 
the  mine  can  be  brought  into  the 
State  and  sold  there  without  taxation, 
and  they  can  be  exhibited  there  for 
sale  in  any  of&ce  or  building  obtained 
for  that  purpose;  the  tax  is'  levied 
only  upon  the  franchise  or  .business 
of  the  company."  Horn  Silver  Min. 
Co.  V.  New  York,  143  TJ.  S.  305,  36 
li.  Ed.  164.  See  also  St.  Louis  v. 
Wiggins  Ferry  Co.,  40  Mo.  580. 

But  a  tax  on  foreign  corporations, 
however  measured,  cannot,  as  to  one 
not  actually  doing  business  within  the 
state,  be  a  franchise  tax.  Com.  v. 
Standard  Oil  Co.,  101  Pa.  St.  119. 

44  London  &  S.  F.  Bank,  Ltd.  v. 
Block,  117  Fed.  900,  rev'd  on  other 
grounds  136  Fed.  138. 
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eign  railway  corporation  which  has  come  into  and  is  doing  business 
in  a  state,  with  the  state's  permission,  and  under  the  sanction  of  its 
laws,  and  has  established  in  the  state  a  business  of  a  permanent 
character,  requiring  for  its  prosecution  a  large  amount  of  fixed  and 
permanent  property  upon  which  it  has  paid  all  the  taxes  levied  by 
the  state,  is,  within  the  meaning  of  the  Fourteenth  Amendment  of 
the  Federal  Constitution,  a  person  within  the  jurisdiction  of  the 
state,  and  entitled  to  be  protected  against  any  statute  of  the  state 
which  deprives  it  of  the  equal  protection  of  the  laws,  and  hence  can- 
not be  subjected  to  a  new  and  additional  annual  franchise  tax  based 
on  the  amount  of  the  capital  stock  employed  by  it  in  the  state  where 
no  such  tax  is  imposed  upon  domestic  corporations  carrying  on  the 
railroad  business  in  the  state  in  precisely  the  same  way.*^  So  as 
to  a  foreign  corporation  engaged  in  interstate  commerce,  the  Texas 
statutes  under  which  a  foreign  corporation  is  required  to  pay  a 
charge,  based  on  the  amount  of  its  authorized  capital  stock,  for  a  per- 


45  Southern  E.  Co.  v.  Greene,  216 
U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 
1247.  Said  the  court:  "It  is  argued 
that  the  imposition  of  special  taxes 
upon  foreign  corporations  for  the 
privilege  of  doing  business  within  the 
'state  is  sufficient  to  justify  such  dif- 
ferent taxation,  because  the  tax  im- 
posed as  different,  in  that  the  one  im- 
posed on  the  domestic  corporation  is 
for  the  privilege  of  being  a  corpora- 
tion, whereas  the  one  on  the  foreign 
corporation  is  for  the  privilege  of 
such  corporation  to  do  business  with- 
in the  state.  While  reasonable  classi- 
fication is  permitted,  without  doing 
violence  to  the  equal  protection  of  the 
laws,  such  classification  must  be  based 
upon  some  real  and  substantial  dis- 
tinction, bearing  a  reasonable  and 
just  relation  to  the  things  in  respect 
.  to  which  such  classification  is  im- 
posed; and  classification  cannot  be 
arbitrarily  made  without  any  substan- 
tial basis.  Arbitrary  selection,  it  has 
been  said,  cannot  be  justified  by  call- 
ing it  classification.  *  *  *  It  is 
averred  in  the  complaint,  and  must  be 
taken  as  admitted,  that  there  are  other 
corporations  of  a  domestic  character 
in  Alabama,  carrying  on  the  railroad 


business  in  precisely  the  same  way  as 
the  plaintiff.  It  would  be  a  fanciful 
distinction  to  say  that  there  is  any 
real  difference  in  the  burden  imposed 
because  the  one  is  taxed  for  thq  priv- 
ilege of  a  foreign  corporation  to  do 
business  in  the  state,  and  the  other 
for  the  right  to  be  a  corporation.  The 
fact  is  that  both  corporations  do  the 
same  business  in  character  and  kind, 
and  under  the  statute  in  question  a 
foreign  corporation  may  be  taxed 
many  thousands  of  dollars  for  the 
privilege  of  doing,  within  the  state, 
exactly  the  same  business  as  the  do- 
mestic corporation  is  permitted  to  do 
Iby  a  tax  upon  its  privilege,  amount- 
ing to  only  a  few  hundred  dollars. 
We  hold,  therefore,  that  to  tax  the 
foreign  corporation  for  carrying  on 
business  under  .  the  circumstances 
shown,  by  a  different  and  much  more 
onerous  rule  than  is  used  in  taxing 
doinestio  corporations  for  the  same 
privilege,  is  a  denial  of  the  equal  pro- 
tection of  the  laws,  and  the  plaintiff 
being  in  position  to  invoke  the  pro- 
tection of  the  14th  Amendment,  that 
such  attempted  taxation  under  a  stat- 
ute of  the  state  does  violence  to  the 
Federal  Constitution. ' ' 
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mit  to  do  business  in  the  state,  and  to  pay  an  annual  franchise  tax 
based  upon  the  amount  of  its  capital  stock,  unless  the  amount  thereof, 
issued  and  outstanding,  plus  the  surplus  and  undivided  profits  of 
the  corporation  exceeds  its  authorized  capital  stock,  when  and  in 
■which  case  the  tax  is  to  be  based  on  the  aggregate  of  such  amounts, 
are  invalid  under  the  commerce  and  due  process  clauses  of  the  Con- 
stitution.** 

While  a  franchise  tax  may  take  the  form  of  an  excise,*''  franchises 
are  property,**  and,  in  states  where  all  taxation  as  far  as  possible  is 
brought  to  an  ad  valorem  standard,  they  may  be  taxed  by  a  valua- 
tion **  and  be  estimated  for  the  purpose  of  taxation  either  separately 
or  as  a  part  of  the  aggregate  corporate  property.^"  Where  a  tax  is 
plainly  imposed  on  the  corporate  privilege,  it  must  be  sustained, 
even  though  in  effect  it  duplicates  the  burden  on  the  corporate  body.'' 
But,  of  course,  a  tax  is  not  necessarily  a  "franchise"  tax  merely 
because  it  is  denominated  such  by  the  legislature.  A  tax  may  nomi- 
nally be  a  "franchise"  tax  and,  in  reality,  be  nothing  more  than  a 
tax  on  the  intangible  property  of  the  corporation  in  the  state.*^    This 


46  See  §  4'588,  supra,  and  tie  cases 
cited  in  note  10  therein. 

^ffFor  definition. of  excise  tax,  see 
Oliver  v.  Washington  Mills,  11  Allen 
(Mass.)  268,  and  Cooley  on  Taxation 
(3rd  Ed.),  p.  6. 

48  See   supra,   this  section. 

49  The  power  of  a  state  to  impose 
a  tax,  in  the  nature  of  an  excise  or 
duty,  upon  the  franchise  of  a  corpo- 
ration does  not  exclude  the  taxation 
of  such  franchise,  in  a  proper  case, 
accordingi  to  a  valuation  made  by  the  . 
assessor.  Bank  of  California  v.  San 
Francisco,  142  Cal.  276,  64  L.  E.  A. 
918,  100  Am.  St.  Eep.  130,  75  Pae. 
832. 

60  Union  Trust  Co.  v.  Weber,  96  111. 
346;  Pacific  Hotel  v.  Lieb,  83  111.  602; 
South  Nashville  St.  E.  Co.  v.  Morrow, 
87  Tenn.  406,  2  L.  E.  A.  853,  11  S. 
W.  348;  State  v.  Anderson,  90  Wis. 
550,  63  N.  W.  746. 

A  street  railway  company's  fran- 
chise and  track  or  road  are  assess- 
able together.  Detroit  v.  Wayne  Cir- 
cuit Judge,  127  Mich,  604,  86  N.  W. 
1032.        . 


Under  the  New  York  franchise-tax 
law  good  will  is  taxable  with  the 
franchise  as  forming  pa.rt  of  the  value 
of  the  share-stock.  People  v.  Eoberts, 
154  N.  Y.  101,  47  N.  E.  980,  159  N.  T. 
70,  45  L.  E.  A.  126,  53  N.  E.  685.  But 
good  will,  as  such,  is  not  taxable  for 
general  town,  county,  or  municipal 
purposes.  People  v.  Dederiek,  161  N. 
T.  195,  55  N.  B.  927. 

61  See  §§4589,  4590,  supra. 

62  As  to  whether  a  tax  assessed 
against  a  corporation  is  a  tax  upon 
the  corporation  itself,  or  its  franchise, 
lOr  a  tax  upon  its  property,  see,  gen- 
erally, Delaware  Eailroad  Tax  Case, 
18  Wall.  (U.  S.)  206,  21  L.  Ed.  888; 
Bank,  Tax  Case,  2  Wall.  (U.  S.)  200, 
17  L.  Ed.  793;  People  v.  Commission- 
ers of  Taxes  &  Assessments  for.  City 
&  County  of  New  York,  2  Black  (U. 
■S.)  620,  17  L.  Ed.  451;  Nichols  v. 
New  Haven  &  N.  Co.,  42  Conn.  103; 
Coite  v.  Connecticut  Mut.  Life  Ins.' 
Co.,  36  Conn.  512;  Coite  v.  Society  for 
Savings,  32  Conn.  173;  People  v.  Com- 
missioners of  Taees,  23  N.  Y.  220,  re- 
viewing cases, 
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is  true  of  the  "franchise"  tax  imposed  by  the  Kentncky  statutes.*' 
A  statute,  providing  that  each  corporation  shall  be  subject  to  a 
tax  upon  its  "corporate  franchise  or  business"  to  be  computed  on  its 
capital  stock  according  to  the  extent  of  its  dividends,  imposes  a  tax 
not  upon  the  capital  stock  nor  property  of  the  corporation  but  upon 
its  franchise  to  be  a  corporation.^* 

Under  the  Massachusetts  law,  the  tax  imposed  by  the  Massachusetts 
statute  which  required  corporations  of  certain  classes  to  pay  annually 
to  the  state  treasurer,  in  lieu  of  all  other  taxes,  a  tax  of  a  certain 
per  cent  on  the  excess  of  the  market  value  of  their  capital  stock  over 
the  value  of  their  real  estate  and  machinery,  as  returned  by  the  local 
assessors,  was  held  by  the  Federal  Supreme  Court  to  be  a  franchise 
tax  and  not  a  tax  on  the  corporation's  pr9perty.**  And  it  was  also 
a  franchise  tax,  according  to  the  same  court,  which  took  a  view  of 
the  matter  consistent  with  the  views  long  adhered  to  by  the  Massa- 
chusetts Supreme  Court,  that  was  imposed  by  the  Massachusetts 
statute  which  required  savings  institutions  to  pay  to  the  state 
treasurer,  on  account  of  their  depositors,  an  annual  tax  of  a  certain 
per  cent  of  the  average  amount  of  their  deposits,  and  exempted  the 
property  thus  taxed  from  every  other  current  tax.*®  In  like  manner, 
a  tax  on  savings  banks  measured  by  the  banks'  deposits  has  been 
held  to  be  a  franchise  tax  also  in  Connecticut,*''  in  Maine  **  and  in 
Vermont.*® 
In  New  Hampshire,  however,  a  contrary  position  has  been  taken.^" 
In  Massachusetts,  a  tax  on  insurance  companies  measured  by  the 
value  of  policies  in  force  has  been  held  to  be  a  franchise  tax.®^ 

B3  Greene  v.  Louisville  &  I.  E.  Co.,  56  Provident    Inst,    for    Savings    v. 

244  U.  S.  499,   61  L.  Ed.  1280,  Ann.  Massachusetts,  6  Wall.  (U.  S.)  611,  18 

Oas.  1917  E  88.    See  also  Adams  Exp.  L.  Ed.   907. 

Co.  V.  Kentucky,  166  V.  S.  171,  41  L.  57Coite  v.  Society  for  Savings,  32 

Ed.    960;    Henderson    Bridge    Co.    v.  Conn.    173;     Society    for    Savings    v. 

Kentucky,  166  IT.  S.   150,  41  L.  Ed.  Coite,  6  Walk  (U.  S.)  594,  18  L.  Ed. 

S53;   Marion   Nat.   Bank   of   Lebanon  897,    questioned   in    Nichols    v.    New 

v.  Burton,  121  Ky.  876,  10  L.  E.  A.  Haven  &  N.  Co.,  42  Conn.  103. 

(N.  S.)  947,  90  S.  W.  944;  Louisville  68  Jones  v.  Winthrop  Sav.  Bank,  66 

Tobacco  Warehouse  Co.  v.  Com.,  106  Me.  242. 

Ky.  165,  57  L.  E.  A.  33,  49i  S.  W.  1069;  59  State  v.  Bradford  Sav.  Bank   & 

Henderson  Bridge  Co.  v.  Com.,  99  Ky.  Trust  Co.,  71  Vt.  234,  44  Atl.  349. 

623,  29  L.  E.  A.  73,  31  S.  W.  486.  eOBartlett  v.  Carter,  59  N.  H.  105. 

54  Home  Ins.  Co.  v.  People,  134  TJ.  61  Connecticut  Mut.  Life  Ins.  Co.  v. 
S.  594,  33  L.  Ed.  1025.  Com.,  133  Mass.  161. 

55  Hamilton  Mfg.  Co.  v.  Massachu-  , 
setts,  6  Wall.  (XJ.  S.)   632,  18  L,  Ed. 

904. 
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But  in  Geor^a  a  tax  on  the  stock  of  a  building  and  loan  associa- 
tion was  held  to  be  a  tax  against  the  stockholder's  property  and  not 
a  t£ix  on  the  franchise  of  the  association.®^ 

In  Pennsylvania,  a  tax  on  the  capital  stock  as  such,®'  a  tax  on  the 
net  earnings,®*  a  tax  measured  by  dividends  ®^  and  a  tax  on  a  mining 
company  measured  by  the  product  mined®®  have  each  been  held  to 
be  a  franchise  tax. 

In  Maryland  a  tax  on  gross  receipts  has  been  held  to  be  not  a  tax 
on  property  but  on  the  franchise,®''  and  in  Maine  it  has  been  held 
that  a  tax  on  railroad  companies  laid  on  an  estimate  of  the  road- 
way, rolling-stock,  and  franchises,  the  buildings  and  local  fixtures, 
to  be  taxed  by  the  municipalities  wherein  such  buildings  and  fixtures 
are  located,  is  not  a  tax  on  property  but  on  franchises.®® 

§  4606.  Capital  stock.  The  legislature  may  impose  a  tax  upon  the 
capital  stock  of  a  corporation®*  instead  of  a  tax  upon  its  tangible 


62  Georgia  State  Building  &  Loan 
Ass'n  V.  Savannali,  109  Ga.  63,  36 
S.  E.  67. 

63  Carbon  Iron  Co.  v.  Carbon,  39 
Pa.  St.  251. 

64  Philadelphia  C'ontributionship  for 
Insurance  v.  Com.,  98  Pa.  iSt.  48. 

65  Phoenix  Iron  Co.  v.  Com.,  59  Pa. 
St.   104. 

66Kittanning  Coal  Co.  v.  Com.,  79 
Pa.  St.  100. 

er  Cumberland  &  P.  E.  Co.  v.  State, 
92  Md.  668,  52- L.  E.  A.  764,  48  Atl. 
503;  State  v.  Philadelphia,  W.  &  B. 
E.  Co.,  45  Md.  361. 

68  State  V.  Maine  Cent.  E.  Co.,  74 
Me.  376. 

69  United  States.  Powers  v.  De- 
troit, G.  H.  &  M.  E.  Co.,  201  U.  S. 
543,  50  L.  Ed.  860;  Delaware,  L.  & 
W.  E.  Co.  V.  Pennsylvania,  198  U.  S. 
341,  49  L.  Ed.  1077;  Cleveland  Trust 
Co.  V.  Lander,  184  U.  S.  Ill,  46  L. 
Ed.  456;  Tennessee  v.  Whitworth,  117 
U.  S.  129,  29  L.  Ed.  830;  Farrington  v. 
Tennessee,  95  TJ.  S.  679,  24  L.  Ed. 
558;  Delaware  Eailroad  Tax  Case,  18 
Wall.  206,  21  L.  Ed.  888;  Georgia  Eail- 
road &  Banking  Co.  v.  Wright,  132 
Fed.  912. 


Colorado.  American  Smelting  & 
Eefining  Co.  v.  People,  34  Colo.  240, 
82  Pac.  531. 

Illinois.  Ohio  &  M.  E.  Co.  v.  Weber, 
96  111.  443;  Chicago,  B.  &  Q.  E.  Co.  v. 
Sidera,  88  111.  320;  Ottawa  Glass  Co. 
V.  McGaleb,  81  111.  556;  Porter  v. 
Eockford,  E.  I.  &  St.  L.  E.  Co.,  76 
111.  561. 

Indiana.  Wright  v.  Stilz,  27  Ind. 
338;  Whitney  v.  Madison,  23  Ind.  331. 

Iowa.  State  Exch.  Bank  of  Par- 
kersburg  v.  Town  of  Parkersburg,  112 
Iowa  104,  83  N.  W.  793. 

Louisiana,.  Penrose  v.  ChafiEraix,  106 
La.  250,  30  So.  718;  New  Orleans  &  C. 
E.  Co.  V.  Board  of  Assessors,  32  La. 
Ann.  19. 

Maryland.  State  v.  Consolidated 
Gas,  Elec.  light  &  Power  Co.,  104  Md. 
364,  65  Atl.  40;  Westminster  v.  West- 
minster Sav.  Bank,  92  Md.  62,  48  Atl. 
34. 

Massacliusetts.  Attorney  General 
V.  Bay  State  Man.  Co.,  99  Mass.  148; 
Com.  V.  Hamilton  Mfg.  Co.,  12  Allen 
298. 

Michigan.  Attorney  General  v.  Ar- 
no.tt,  145  Mich.  416,  108  N.  W.  646. 

Montana.     Daly  Bank  &  Truat  Oo. 
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property  directly,  or  even  in  addition  to  a  tax  of  the  latter  character 
when  there  is  no  constitutional  prohibition  against  double  taxation/** 
provided  such  stock  is  not  invested  in  federal  securities.''^ 


of  Butte  V.  Board  Com'rs  Silver  Bow 
Co.,  33  Mont.  101,  81  Pac.  950. 

New  Jersey.  Trenton  Heat  & 
Power  Co.  v.  State  Board  of  Assess- 
ors, 73  N.  J.  L.  370,  63  Atl.  1005. 

New  York.  People  v.  Morgan,  178 
N.  Y.  433,  '67  L.  E.  A.  960,  70  N.  E. 
967;  People  v.  Coleman,  126  N.  Y. 
433,  12  L.  E.  A.  762,  27  N.  E.  818;  Peo- 
ple y.  Eoberts,  116  App.  Div.  30,  101 
N.  Y.  Supp.  184;  People  v.  Miller,  112 
App.  Div.  880,  98  N".  Y.  Supp.  751; 
People  V.  Feitner,  92  App.  Div.  518, 
87  N.  Y.  Supp.  304;  People  v.  Miller, 
90  App.  Div.  560,  86  N.  Y.  Supp.  386; 
People  V.  Morgan,  86  App.  Div.  577, 
83  N.  Y.  Supp.  998;  People  v.  Knight, 
67  App.  Div.  333,  73  N.  Y.  Supp.  745; 
-People  V.  Eaymond,  52  Misc.  194,  102 
N.  Y.  Supp.  84. 

North  Carolina.  Beaufort  County 
Com'rs  V.  Old  Dominion  S.  S.  Co.,  128 
N.  C.  558,  39  S.  E.  18. 

Pennsylvania.  Com.  v.  People's 
Traction  Co.,  183  Pa.  St.  405,  39  Atl. 
42.- 

Khode  Island.  Ehode  Island  Hos- 
pital Trust  Co.  V.  Tax  Assessors  of 
Providence,  25  E.  I.  355,  55  Atl.  877. 

Virginia.  Com.  v.  Charlottesville 
Perpetual  Building  &  Loan  Co.,  90  Va, 
790,  44  Am.  St.  Eep.  950,  20  S.  E.  364. 

"That  the  *  *  *  capital  stock 
*  *  *  of  all  corporations  [is] 
'*  *  *  liable  to  taxation  in  the 
place  where  they  do  business,  and  by 
the  state  which  creates  them,  admits 
of  no  dispute  at  this.  day. ' '  Taylor  v. 
Secor  (State  Eailroad  Tax  Cases),  92 
U.  S.  575,  23  L.  Ed.  663. 

The  capita,!  stock  of  a  corporation 
is  personal  property,  notwithstanding 
the  property  of  the  corporation  con- 
sists of  land,  and  a  tax  levied  there- 
on is  a  personal  tax.  Saup  v.  J.  S. 
Morgan  &  Co.,  108 'HI.  326. 


In  Minot  v.  Philadelphia,  W.  &  B. 
E.  Co.  (The  Delaware  Eailroad  Tax) 
18  "Wall.  (U;  S")  206,  21  L.  Ed.  888 
the  court  recognizes  a  form  of  tax 
"upon  the  corporation  as  an  entity' 
and  seems  to  make  such  tax  one  sep 
arate  and  distinct  from  taxes  upon 
the  franchise,  capital  stock,  and  prop- 
erty of  the  corporation.  Thus,  it 
says:  "The  state  may  impose  taxes 
upon  the  corporation  as  an  entity  ex- 
isting under  its  laws,  as  well  as  upon 
the  capital  stock  of  the  corporation 
or  its  separate  corporate  property. 
[Quoted  in  Horn  Silver  Min.  Co.  v. 
New  York,  143  U.  S.  305,  36  L.  Ed. 
164.]  *  *  *  ^  ^ax  upon  a  cor- 
poration may  be  proportioned  to  the 
income  received  as  well  as  to  the  value 
of 'the  franchise  granted  or  the  prop- 
erty possessed." 

70  See  §  4589,  supra. 

The  right  of  a  state  to  tax  a  do- 
mestic corporation  on  a  foreign  bank 
credit  which  represents  capital  em- 
ployed or  to  be  employed  in  the  coi'- 
poratiou's  domestic  business  is  not 
affected  by  the  possibility  that  the 
foreign  state  may  use  its  control  over 
the  debtor  bank  as  a  means  of  com- 
pelling the  corporation  to  pay  a  sec- 
ond tax  on  the  same  credit.  Bridge- 
port Projectile  Co.  v.  Bridgeport,  — 
Conn.  — ,  ,102   Atl.   644. 

71  United  States  bonds  and  other  se- 
curities of  the  government  are  not 
subject  to  taxation  by  the  states,  and 
therefore,  unless  it  is  otherwise  pro- 
vided by  Congress,  the  capital  stock 
of  a  corporation  is  not  taxable  by  a 
state  in  so  far  as  it  is  invested  in 
securities  of  the  United  States,  for  a 
tax  upon  the  capital  stock  of  a  cor- 
poration is  in  effect  a  tax  upon  the 
property  in  which  it  is  invested. 
Provident  Inst,  for  Savings  v.  Massa- 
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Properly  speaking,  tlie  "cajjital  st6ck"  of  a  corporation  is  the  sum 
fixed  by  its  charter  or  articles  of  infeorporation  as  the  amount  paid 
or  to  be  paid  in  by  th&' stoekholdfeTs  f6l*  the  prosecution  of  the 
business  of  the  corporation,  as  distinguished  from  the  amount  of 
property  owned  by  it;  which  may  be  of  greater  or  less  value  than 
the  amount  of  the  c&pital  stock ;  ''*  and  this  construction  should  be 
placed  upon  a  statute  imposing  a' tax- upon  the  "capital  stock"  of  a 
corporation,  unless  it  appears  that  the  legislature  intended  the  words 
in  a  different  sense.''^  In  using  these  words,  however,  in  laws  relat- 
ing to  taxation,  the  legislature  may  intend  to  tax,  not  the  sum  fixed 
by  the  charter  or  articles  of  association  of  the  corporation  as  the 
amount  paid  or  to  be  paid  in  by  the  stockholderis,  but  the  property 
actually  owned  by  the  corporatioii,  arid,"  when  this  intention  appears, 
it  must  be  given  effect.''*    Moreover,  the  capital  stock  of  a  corpora- 


chusetts,  6  Wall.  (U.  S.)  611,  629,  18' 
L.  Ed.  907;  People  v.  Cotnmissioners 
of  Taxes   &  Assessments  for  City  &■ 
County  of  New  York,  2  Black  (U.  S.)" 
620,  17  L.  Ed.  451;   "Wfight  v.  Stilz, 
27  Ind.  338;  Whitney  v.  Madison,  23  ■ 
Ind.  331;   Monroe  County  Sav.  Bank 
V.  Rochester,  37  N.  Y.  365;    See  alsb  , 
§  4591  et  seq.,  supra; 

72  See  §3413,  supra; 

73  See    New   Orleans    &'  C.    R.    Co. 
V.  Board  of  Assessors,  32  La:  Anil'.  19. 
And  compare  People  v.  Colertianj  126  • 
N.  Y.  433,  12  L;  R.  A.  762,  27  N.  B. 
S18. 

The  tax  imposed  by  a  statute,  pro- 
viding that  each  domestic  railJoad 
company  shall  pay  to  the  state  an 
annual  tax  of  a  certain  per  cent  upon 
the  actual  cash  value  of  every  share 
of  its  capital  stock  but  that  when  the 
company 's  road  lies  partly  in  the 
state  and  partly  in 'an  adjoini«g  state 
or  in  adjoining  states,  the  company 
shall  only  be  required  to  pay  the  tax 
on  such  niimber  of 'the' shares  of  its 
capital  stock  as  will'^bein' that  pro- 
portion to  the  whole' number  of  such 
shares  which  the  leilgth  of  the  road 
within  the  limits 'of 'th6  state  shall 
bear  to  the  whole  leilgth '  of  such 
load,  is  a  tax  upon  the  company  itself. 


measured  by  a  percentage  upon  the 
cash'  value  of  a  certain  proportional 
part  of  the  shares  of  its  capital  stock, 
and' not  a  tax  upon  the  shares  of  the 
iiidilvidual  stockholders  nor  upon  the 
property  of  the  company.  Minot  v. 
Philadelphia,  W.  &  B.  R.  Co.  (The 
DelUwai'^  Railroad  Tax),  18  Wall.  (U. 
S.)  206,  21  L.  Ed.  888.  Thus  holding, 
the  court  recognized  the  rule  of  as- 
sessment laid  down  by  the  statute  as 
an  arbitrary  one  but  one  "approxi- 
mately just,  at  any  rate  *  *  *  one 
which  the  legislature  i  *  *  *  was 
at  liberty  to  adopt." 

In  Nichols  v.  New  Haven  &  N.  Co., 
42  Conn.  103,  121,  the  Supreme  Court 
of  '  Connecticut  expresses  the  opinion 
that  the'  Delaware  Railroad  Tax  Case, 
18  Wall.  (U.  S.)  206,  cannot  be  rec- 
onciled with  the  Bank  Tax  Case,  2 
Wall.  (U.  S.)  200,  and  Bank  of  Com- 
merce V.  New' York  City,  2  Black  (U. 
S.)  620,  and  remarks:  "It  is  a  singu- 
lar fact  that  the  court,  in  giving  its 
opinion  in  this  case  [case  of  the  Del- 
aware Railroad  Tax],  makes  no  ref- 
erence to  those  cases,  although  they 
had'  been  very  recently  decided." 

74  Oonhecticut.  Security  Co.  v. 
Town  of  Hartford,  61  Conn.  89,  100, 
23  Atl.  699. 
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tion — ^using  the  term  "  capital  rStoqk"  in  ,it3  most  icomprehensive  sense, 
and  as  including  its  property,  icorporeai  and  incorporeal,  and  all  the 
rights  and  franchises  of  the  cprporatipn,  and  distinguishing  it  from 
the  shares  of  stock  held  by  .s^ocl^holders  '*  is  subject  to  taxation  only 
in  the  state  of  the  corporation's  domicile.  It  cannot  be  taxed  in 
another  state,  notwithstanding  its  principal  biisiness  is  conducted  in 
such  other  state.  Only  its  tangible  property  which  is  situated  in  the 
state  where  such  business  is  cojjd,ucted  is  subject  to  taxatioij  therein.''* 


Illinois.  Ohio  &  M.  E.  Go.  v.  Weber, 
96  111.  443;  Porter  v.  Eookford,  E.  I. 
&  St.  L.  E.  Co.,  76  111.  5&1. 

Kentucky.  Jlenderson  Bridge  Co.  v. 
Com.,  99  Ky.  623,  29  L.  E.  A.  73, 
,  31  S.  "W.  486. 

Mississippi.  State  v.  Simmons,  70 
Miss.  485,  12  So.  477. 

New  York.  People  v.  Wemple,  150 
N.  Y.  46;  People  v.  Coleman,  126  N.  Y. 
433. 

"In  framing  our  own  taxation  lajvs 
the  capital  stock  of  a  corporation  was 
not  regarded,  in  the  strict  tpefenjeal 
sense,  as  a  fixed  sum  of  money,  p9.id 
in  or  agreed  to  be  paid  in  by  the 
stockholders,  but  it  was  regarded  as 
consisting  of  all  the  substantial  prop- 
erty, real  and  personal,  owjied  and 
possessed  by  the  corporation."  Se- 
curity Co.  V.  Town  of  Hartford,  61 
Conn.  89,  23  Atl.  699. 

The  term  "stock"  in  a  ^w  im- 
posing a  tax  upon  the  stock  of  a  cor- 
poration may  mean  capital  stock,  or 
it  may  mean  shares  of  stock  in  the 
hanSs  of  the  stockholders.  The  mean- 
ing depends  upon  the  intention  of  the 
legislature.  See  Lockwood  v.  Town  of 
Weston,  61  Conn.  211,  23  Atl.  9.  See 
also  People  v.  Commissioners  of  Taxes 
and  Assessments,  23  N.  Y.  192,  220; 
"Burr  V.  Wilqox,  22  N.  T.  551. 

The  words  "capital  stock"  in  the 
New  York  law  taxing  corporations, 
and  declaring  that  "the  capital  stock 
of  every  company  liable  to  taxation, ' ' 
save  as  excepted,  "together  with  its 
surplus,  profits,  or  reserved  funds  ex- 
ceeding ten  per  cent  of  its  capital" 


after  making  certain  deductions, 
"shall  be  assessed  at  its  actual  value 
and  taxed  in  the  same  manner  as  the 
other  seal  and  personal  estate  of  the 
county,"  mean,  "not  the  share-stock, 
but  the  capitj.1  jOW^jied  by  the  corpora- 
tion; the  fund  required  to  be_  paid 
in  and  kept  intact  as  -the  basis  of  the 
business  enterprise,  and  the  chief  fac- 
tor in  its  safety";  and  in  taxing  cor- 
pojra1;ions  under  this  law,  therefore, 
;the  subject  of  valuation  and  assess- 
ment is  never  the  share-stock,  but 
•always  the  cqmpjany  's  capital  aiiid  sur- 
plus, (Which  sho[uld  be  assessed  at  its 
^tual  value.  People  v.  Coleman,  126 
N.  y.  433,  12  L.  E.  A.  762,  27  N. 
E.  SIS. 

75  See  also  Ohio  &  M.  E.  Co.  v. 
"Weber,  96  111.  443;  Pacific  Hotel  Co. 
V.  Lieb,  83  111.  602;  Henderson  Bridge 
Co.  ,v.  Com.,  99  Ky.  623,  29  L.  E.  A. 
,73,  31  S.  V.  486;  American  Pig  Iron 
Storage  Co.  v.  State  Board  of  As- 
sessors, 56  N".  J.  L.  389,  29  Atl.  160, 
quoted  with  approval  »  Cpoke  v. 
Marshall,  191  Pa.  St.  315,  64  L.  E.  A. 
413,  43  Atl.  314;  People  v.  Eoberts, 
154  i;^.  Y.  101,  47  N.  E.  980;  People 
V.  Coleman,  126  N.  Y.  433,  12  L.  E.  A. 
762,  27  N.  E.  818;  Williams  v.  West- 
ern U.  Tel.  Co.,  48  N.  Y.  Super.  Ct. 
349;  Hubbard  v.  Brush,  61  Ohio  St. 
252,  55  N.  E.  829,  citing  Lee  v. 
Sturges,  46  Ohio  St.  153,  2  L.  E.  A. 
556,  19  N.  E.  560,  and  Sturges  v. 
Carter,  114  IT.  S.  511,  29  L.  Ed.  240. 

76  Foster-Cherry  Commission  Co.  v. 
Caskey,  66  Kan.  600,  72  Pae.  268. 
See  also  Pullman's  Palace  Car  Co.  v. 
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Some  color  has  been  given  to  the  idea  that  the  capital  stock  of  a 
corporation  may  be  taxed  outside  the  domicile  of  the  corporation 
by  language  carelessly  used  by  the  courts  when  determining  the 
question  of  taxing  the  tangible  property  of  a  foreign  corporation 
within  the  jurisdiction  of  the  taxing  sovereignty.  There  are  found 
in  the  cases  such  statements  as  that  the  assessments  were  upon  that 
portion  of  the  capital  stock  within  the  taxing  power.  But  this  is 
misleading.  Such  assessments  are  made  on  the  tangible  property 
of  the  corporation  within  the  jurisdiction  of  the  taxing  power,  not 
upon  the  capital  stock  nor  upon  any  portion  of  it,  and  not  because 
the  property  represents  the  capital  stock,  but  because  such  property 
is  within  the  jurisdiction  of  the  taxing  sovereignty,  and  subject  to 
taxation  like  other  property.  Again  there  are  statements  found  in 
eases  to  the  effect  that,  for  the  purpose  of  estimating  the  value  of 
the  taxable  property  of  a  fpfreign  corporation  within  the  jurisdiction 
of.  the  taxing  power,  it  may  estimate  the  value  of  such  property 
upon  the  basis  of  the  total  amount  of  the  capital  stock.  The  ♦Supreme 
Court  of  Kansas  in  considering  such  statements,  has  said:  "This 
is  unsound.     It  is  wholly  unimportant  to  the  sovereignty  within 


Pennsylvania,  141  TJ.  S.  18,  35  L.  Ed. 
613;  Gloucester  Perry  Co.  v.  Pennsyl- 
vania, 114  TJ.  S.  196,  29  L.  Ed.  158, 
rev'g  Com.  v.  '  Gloucester  Terry  Co., 
98  Pa.  St.  105;  St.  Louis  v.  Wiggins 
Ferry  Co.,  11  Wall.  (IT.  S.)  423,  20  L. 
Ed.  192;  Com.  v.  Standard  Oil  Co., 
101   Pa.  St.    119. 

Under  a  statute  providing  that  the 
state  board  of  equalizraition  shall  as- 
sess the  capital  stock  of  all  companies 
and  a'ssociatious,  "now  or  hereafter 
created  under  the  laws'  of  this  state, ' ' 
it  is  held  that  the  state  board  of 
equalization  has  no  authority  to  as- 
sess the  capital  stock  of  companies 
and  associations  doing  business  in  the 
state,  but  incorporated  under  the  laws 
of  another  state.  Western  U.  Tel.  Co. 
V.  Lieb,  76  111.  172. 

Under  a  statute  providing  that  any 
person,  company  or  corporation  us- 
ing or  operating  a  telegraph  line  in 
the  state,  shall  annually  return  to  the 
auditor  of  public  accounts  a  schedule 
or  statement  of  the  amount  of  capital 
authorized,  the   amount  paid  up,  the 


market  or  actual  value,  and  other 
facts,  it  is  the  duty  of  a  foreign  tele- 
graph company  leasing  the  line  of  a 
domestic  corporation  doing  business 
in  the  state  to  return  to  the  auditor 
the  statement  required,  and,  upon  fail- 
ure to  do  so,  an  assessment  made  on 
the  capital  stock  and  franchise  of  the 
lessor  company  might,  it  was  said, 
authorize  a  tax  collectible  from  the 
lessee  company,  but  an  assessment  on  . 
the  capital  stock  of  the  lessor  can- 
not be  sustained  as  a  penalty  for  its 
failure  to  return  the  "  stock  of  the 
lessee  in  accordance  with  the  statute, 
as  such  assessment  would  be  without 
authority  of  law.  While  courts  should 
no  doubt  be  astute  to  prevent  corpo- 
rate and  other  property  from  escap- 
ing its  share  of  the  burden  of  taxa- 
tion, yet  they  are  not  warranted  in 
going  so  far  as  to  do  violence  to  lan- 
guage to  avoid  the  consequences  of 
negligence  on  the  part  of  the  taxing 
authorities.  Postal  Tel.  Cable  Co.  v. 
Barnard,  37  111.  App.  105. 
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-whose  jurisdiction  there  is  found  tangible  property  that  it  repre- 
sents a  portion  of  the  capital  stock  of  a  foreign  corporation.  Bach 
state  possesses  the  power  to  make  its  own  rules  for  the  ascertainment 
of  values  for  the  purpose  of  taxation,  and  in  the  exercise  of  that 
power  the  capital  stock  of  a  fofeign  corporation  is  not  regarded. 
The  fallacy  of  this  theory  is  quickly  exposed.  Suppose  a  foreign 
corporation  with  a  capital  stock  of  $50,000  owned  real  estate  or  per- 
sonal property  in  Kansas  of  the  value  of  $100,000,  the  assessor  would 
not  be  bound  to  take  cognizance  of  the  fact  that  the  capital  stock  of 
the  corporation  was  only  $50,000,  and  assess  the  property  at  a  value 
not  to  exceed  the  amount  of  the  capital  stock,  nor  would  a  court 
reduce  the  assessment  to  bring  it  within  the  capital  stock  of  the  cor- 
poration. The  tangible  property  of  a  foreign  corporation  is  subject 
to  taxation  on  the  same  basis  as  other  property  of  a  like  character, 
regardless  of  the  amount  of  capital  stock  of  said  corporation.  Since 
the  capital  stock  of  a  foreign  corporation  belongs  at  the  place  of  its 
domicile,  and  the  corporation  itself  cannot  migrate  or  domicile  itself 
in  Kansas,  the  mere  fact  that  it  establishes  a  place  of  business  in 
Kansas  will  not  constructively  draw  to  Kansas  the  capital  stock  of 
such  corporation  for  any  purpose."'''' 

In  the  leading  case  upon  this  subject,  which  has  been  followed 
and  largely  quoted  by  the  Supreme  Court  of  the  United  States  and 

"Foster-Cherry   Commission   Co.  v.  the  notes  taken  for  loans  are  returned 

Oaskey,  66  Kan.  600,  72  Pac.  268.  for  collection.     Bristol  v.  "Washington 

Foreign  corporations  engaged  in  the  County,  177  U.  S.  133,  44  L.  Ed.  701; 

business  of  lending  money  in  a  state  New  Orleans  v.  Stemple,  175  U.  S.  309, 

may  be   taxed  upoTi  the   capital   em-  44  L.  Ed.  174. 

ployed  in  such  business,  precisely  as  Cash  in  the  hands  orf  ancillary  re- 

the  state  can  tax  the   capital  of  its  ceivers  of  a  solvent  foreign  manufac- 

own  citizens.      People    v.   Wells,    208  turing    company,,    having    a    factory 

U.  S.  14,  52  L.  Ed.  370,  aff'g  184  N.  within  the  state,  which  cash  was:  ac- 

Y.  275,  12  L.  E.  A.   (N.  S.)   905,  121  cumulated  by  such  receivers  from  sales 

Am.  St.  Eep.  840,  77  N.  E.  19,  107  N.  of   the    company's   product   manufae- 

Y.  App.  Div.  15,  95  N.  Y.  Supp.  100;  tured'  by    them    and    from    sales    of 

Metropolitan  Life  Ins.  Co.  v.  New  Or-  goods  and  material  and  which  is  held 

leans,  205  TJ.   S.   395,  51   L.   Ed.  853,  by   them  for   the   purpose   of   paying 

aff'g  115  La.  698,  9  L.  E.  A.  (N.  S.)  claims    of    the    creditors    of  the  com- 

1240,   116   Am.   St.   Eep.   179,   39    So.  pany  under  directions  of  the  appoint- 

846.  ing    and    domiciliary    courts,    is,    for 

Investments  by  a  foreign   corpora-  purposes  of  taxation,  cash  of  the  cor- 

tion  are  subject  to  taxation  under  the  poration.     Pope   v.   Town   &  City   of 

laws  of  the  state   when   made   by   a  Hartford,   82  Conn.  406,   74  Atl.   751, 

resident    agent    who    is    employed    to  distinguishing  Brooks  v.  Hartford,  61 

invest    money,    at    whose     office    the  Conn.  112,  23  Atl.  697. 
loans  are  made  payable,  and  to  whom 
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other  courts,  wherein  it  was  sought  to  t^x  the  capital  stock  of  an  Ohio 
corporation  in  Pennsylvania,  the  court,  discussing  the  question  said: 
"It  was  contended  on  hehalf  of  the  commonwealth,  and  pressed  with 
much  learning  and  .aihility,  th,at  when  a  foreign  corporation  enters 
a  state  to  do  business  it  brings  its  entire  capital  stock  with  it.  This 
position  is  ingenious,  but  ynsound.  It  is  a  fundamental  principle 
that  the  person  must  have  a  domicile  in  the  state  in  order  to  be  taxed, 
and  the  thing  must  have  a  situs  therein.  *  »  *  The  domicile  of 
the  Standard  Oil  Coipapany  is  in  the  state  of  Ohio.  Being  a  corpora- 
tion, it'  is  an  invisible,  a,rtiflcial,  and  tangible  being.  "When  it  sends 
its  agents  to  this  state  ,to  transact  business,  it  no  more  entered  the 
state,  in  point  of  fact,  than  any  other  foreign  corporation,  firm,  or 
individual  who  sends  an  agent  here  to  open  an  office  or  -branch  house. 
Nor  does  it  bring  its  capital  here  constructively.  A  eorpor9.tion  must 
be  considered  as  a  person — an  artificial  one,  it  is  tr^e,  ?,nd  it  would 
be  as  unreasonable  to  assume  that  a  business  firm  in  Ohio  brought 
its  entire  capital  here,  because  it  sent  an  agent  here  to  establish  a 
branch  of  its  business,'  as  to  hold  that  the  Standard  Oil  Company,  by 
employing  certain  persons  in  this  state  to  transact  a  portion  of  its 
business  thereby  brought  all  its  property  or  capital  stock  within  our 
jurisdiction.  There- is  neither  reason  nor  authority  for  such  a  propo- 
sition. To  the  same  extent  that  it  brought  its  property  here  it  is 
taxable,  and  no  further. ' '  ''* 

There  is  no  injustice  or  hardship  in  imposing  a  tax  upon  a  for- 
eign corporation  doing  business  in  the  state  and  basing  the  tax 
upon  the  amount  or  portion  of  its  capital  in  use  in  the  state  in  the 
transaction  of  its  ordinary  business.  If  a  foreign  corporation  em- 
ploys the  whole  or  a  portion  of  its  capital  in  the  state,  and  thus  has 
the  benefit  and  protection  of  the  government  and  the  laws  of  the  state 

7a  Com.  V.  Standard  Oil  'Co.,  101  Pa.  in  the  state  of  its  dormicile,  after  re- 
st. 119,  followed  in  Gloucester  Perry  viewing  the  authoritiesi,  said:  "We 
Co.  V.  Pennsylvania,  11,4  XJ.  S.  196,  29'  have  been  unable  to  find,  and  our  at- 
L.  Ed.  158.  To  the  same  ^  effect  are  tention  has  not  been  called  to,  any 
the  conclusions  reached  in  Pullman's  decisions  holding  a  contrary  view,  ex- 
Palace  Car  Oo.  V.  Pennsylvania,  141  IT.  cept  the  opinion  of  the  Supreme  Court 
S.  18,  35  L.  Ed.  613 ;  St.  Louis  v.  Wig-  of  Pennsylvania  in  the  case  of  Oom- 
gius  Ferry  Co.,  11  Wall.  (TJ.  S.)  423,  monwealth  v.  Gloucester  Ferry  Co., 
20  L.  Ed.  192.  98  Pa.  105,  *  *  '  *  and  that  de- 
■  The  Supreme  Court  of  Kansas  (Pos-  cision  was  reversed  by  the  Supremo 
ter-Cherry  Commission  Co.  v.  Caskey,  Court  of  the  United  States  in  Glou- 
66  Kan.  600,  72  Pac.  268),  in  holding  cester  Perry  Co.  v.  Pennsylvania,  Hi 
that  the  capital  stock  of  a  foreign  TJ.  S.  196,  5  Sup.  Ct.  836,  29  L.  Ed. 
corporation  is  subject  to  taxation  only  158." 
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to  the  extent  of  the  capital  so  enlployed,  therie  is  no  reason  why  it 
should  not  be  subjected,  to  the '  extent  of  the  capital  so  employed,  to 
the  same  burdeiis  and  obligations  as  a  domestic  corporation.  Such 
a  tax  is  not  imposed  upon  its  property,  but  for  the  privilege  which 
is  extended  to  it  by  the  state  of  doing  business  in  the  state  as  a 
corporation,  and  in  its  corporate  name.  "Where  the  statute  makes 
the  amount  of  capital  used  or  employed  in  the  state  the  basis  of  the 
tax,  if  but  a  small  part  of  the  corporate  business  is  done  in  the  state, 
and  but  a  small  part  of  the  capital  employed  therein,  then  the  tax  is 
correspondingly  light.''* 

A  state  cannot,  however,  impose  a  tax  upon  a  corporation,  en- 
gaged in  interstate  commerce,  as  a  condition  of  its  right  to  do  a 
domestic  business  within  the  "state,  where  such  tax  includes  within 
its  ^eope  the  entire  capital  of  the  corporation,  without  as  well  as 
within  the  borders  of  the  state.  Such  a  tks.'  woijld  violate  the  right 
secured  by  the  Constitution  of  the  United  States,  giving  to  Congress 
the  exclusive  power  to  regulate  interstate  commerce,  and  also  violate 
the  due  process  clause  of  the  Federal  Constitution,  in  undertaking  to 
make  the  payment  of  a  tax  upon  property  beyond  the  borders  of  the 
state  a  condition  of  doing  domestic  business  within  the  state.'® 

A  tax  of  a  certain  per  cent  on  the  capital  stock  of  a  foreign  rail- 
way company,  the  greater  part  of  whose  property  is  outside  the  state, 
and  of  whose  business  done  within  the  state  but  a  small  proportion 

79  People  V.  Wemple,  131.  N.  Y.  64,  pose     of     soliciting     advertisements, 

27  Am.  St.  Eep.  542,  28  N.  E.  1002,  which,    when    received,   are    forward- 

aff'g  61  Hun  83,  15  N.  Y.  Supp.  446'.  ed  to  its  office  in  the  state  of  its  dom- 

The  doctrine  that  a  state  may  tax  icile,  and  depositing  collections  from 
the  foreign  bank  credit  of  a  domestic  such  business  in  a  bank  iit  the  state 
corporation  when  such  credit  r^pre-  where  the  advertisements  are  solicit- 
Bents  capital  employed  or  to  be  etti-  ed  to  the  credit  of' the  office  in  the 
ployed  in  the  corporation's  domestic  state  of  its  domicile  is  not  liable  to 
business  does  not  rest  wholly  or  the  taxatiom  on  the  office  conveniences  in 
rule  of  law  that  movables  follow  the  the '  state,  nor  is  it  employing  capital 
person  of  the  owner  but  rests  also'  on  in  the  state  within  the  meaning  of  a 
the  protection  which  the  state  affords  statute  imposing  a  tax  upon  the  cap- 
to  the  creditor's  corporate  privileges  ital  of  foreign  corporations  doing 
and  business.  Bridgeport  Projectile  business  therein.  People  v.  Roberts, 
Co. .  V.  Bridgeport,  —  Conn.  — ,  102  30  Nl  Y.  App.  liiv.  150,  51  N.  Y.  Supp. 
Atl.  644.  8&S. 

A  foreign   corporation   engaged  in  80  Southern   B.   Ca.   v.   Greene,   216 

the  business  of  sending  from  its  of-  U.  S.  400,  54  L.  Ed.  536,  17  Ann.  Cas. 

fiee  in  the  state  of  its  domicile  print-  1247;  Pullman  Co.  v.  Kansas,  216  XT. 

ed  matter  to  be  used  by  newspapers  S.  56,  54  L.  Ed.  378;  Western  U.  Tel. 

in  another  state,  and  maintaining  an  Co.  v.  Kansas,  216  U.  S.  1,  54  L.  Ed. 

office  in  the  latter  state  for  the  pur-  355. 

8085 


§  4606] 


PkIVATE    CoBPOEATlONS 


[Ch.  59 


is  local,  the  greater  part  being  commerce  among  the  states,  is  uncon- 
stitutional as  constituting  an  illegal  burden  upon  interstate  com- 
merce and  imposing  a  tax  upon  property  outside  the  jurisdiction  of 
the  state.^^ 

It  has  also  been  held  that  a  foreign  sleeping-car  company  could 
not  be  prevented  from  doing  local  business  in  the  state  because  of 
its  refusal  to  pay  the  "charter  fee"  of  a  given  per  cent  of  its  entire 
capital  stock  for  the  benefit  of  the  permanent  school  fund  of  the  state 
as  required  by  statute.** 


SiAtehison,  T.  &  S.  F.  E.  Co.  v. 
O'Connor,  223  TJ.  S.  280,  56  L.  Ed. 
-136,  Ann.  Cas.  1913  C  1050,  following 
Ludwig  V.  Western  TJ.  Tel.  Co.,  216 
V.  S.  146,  54  L.  Ed.  423;  Pullman  Co. 
V.  Kansas,  216  TJ.  S.  56,  54  L.  Ed. 
S78,  and  Western  U.  Tel.  Co.  v.  Kan- 
sas, 216  TT.  S.  1,  54  L.  Ed.  355. 

82  Pullman  Co.  v.  Kansas,  216  TJ.  S. 
56,  54  L.  Ed.  878  (rev'g  75  Kan.  664, 
90  Pac.  319) .  ,  Mr.  Justice  Harlan, 
in  delivering  the  opinion  of  the  court, 
said:  ' ' The  Pullman  Company  refused 
to  pay  the  fee  so  demanded,  upon  the 
general  ground,  among  others,  that  the 
state  could  not  consistently  with  the 
Constitution  of  the  United  States  or 
with  the  company's  rights  under  the 
■Constitution,  make  it  a  condition  of 
its  doing  intrastate  business  in  Kan- 
sas, that  the  company  should  pay,  in 
the  form  of  a  fee,  a  specified  per  cent 
of  all  its  authorized  capital;  that  such 
a  fee  necessarily  operated  as  a  bur- 
den on  the  company's  interstate 
business  as  well  as  a  tax  on  its  prop- 
erty interests  outside  of  the  state, 
and  was  hostile  to  its  constitutional 
right  of  exemption  from  local  tax- 
ation in  reference  to  its  property  be- 
yond the  jurisdiction  of  the  state. 
For  the  reasons,  and  under  the  limita- 
tions, expressed  in  the  opinion  de- 
livered in  Western  TJ.  Teleg.  Co.  v. 
Kansas,  and  without  expressing  any 
opinion  upon  questions  raised  by  the 
pleadings,  but  not  covered  by  this 
opinion,  we  hold,  1.  That  the  Pullman 


Company  was  not  bound  to  obtain 
the  permission  of  the  state  to  trans- 
act interstate  business  within  its  lim- 
its, but  could  go  into  the  state,  for 
the  purposes  of  that  business,  with- 
out liability  to  taxation  there  with 
respect  to  such  business,  although  sub- 
ject to  reasonable  local  regulations  for 
the  safety,  comfort,  and  convenience 
of  the  people  which  did  not,  in  a  real, 
substantial  sense,  burden  or  regulate  , 
its  interstate  business,  nor  subject  its 
property  interests  outside  of  the  state 
to  taxation  in  Kansas.  2.  That  the 
requirement  that  the  company,  as  a 
condition  of  its  right  to  do  intrastate 
business  in '  Kansas,  should,  in  the 
form  of  a  fee,  pay  to  the  state  a  speci- 
fied per  cent  of  its  authorized  capi- 
tal, was  a  violation  of  the  Constitu- 
tion of  the  United  States,  in  that  such 
a  single  fee,  based  as  it  was  on  all 
the  property  interests,  and  business  of 
the  company,  within  and  out  of  the 
state,  was,  in  effect,  a  tax  both  on 
the  interstate  business  of  that  com- 
pany, and  on  its  property  outside  of 
Kansas,  and  compelled  the  company, 
in  order  that  it  might  do'  local  busi- 
ness in  Kansas  in  connection  with  its 
interstate  business,  to  waive  its  con- 
stitutional exemption  from  state  tax- 
ation on  its  interstate  business  and 
on  its  property  outside  of  the  state, 
and  contribute  from  its  capital  to 
the  support  oFthe  public  schools  of 
Kansas;  that  the  state  could  no  more 
exact  such  a  waiver  than  it  could  pre- 
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A  corporation  formed  by  the  consolidation  of  a  domestic  cor- 
poration with  a  foreign  corporation  is  to  be  regarded  and  treated  by 
the  authorities  of  the  state  as  domiciled  therein  and~  liable  to  taxation 
upon  all  its  property  which  is  of  such  a  nature  as  to  be  taxable  at 
the  residence  of  the  owner,  for  the  corporate  existence  of  the  con- 
solidated corporation  springs  from  the  legislation  of  the  state.  Hence 
the  entire. capital  stock  of  the  consolidated  corporation  using  the 
term  "capital  stock,"  not  as  meaning  shares  of  stock,  either  sep- 
arately or  in  the  aggregate,  but  as  designating  the  property  of  the 
corporation  subject  to  taxation  as  a  homogeneous  unit,  partaking  of 
the  nature  of  personalty,  and  subject  to  the  burdens  imposed  upon 
it  at  the  domicile  of  the  owner,  is  liable  to  taxation,  and  in  case  of  a 
consolidated  corporation,  formed  by  the  consolidation  of  two  cor- 
'  porations  of  different  states,  both  formed  by  the  construction  of  a 
bridge  across  a  river,  the  boundary  between  such  states,  it  is  not 
erroneous  for  the  taxing  officials  of  one  of  the  states  to  tax  the 
entire  capital  stock  of  the  corporation  instead  of  only  one-half 
thereof.*^ 


scribe  as  a  condition  of  the  company 's 
right  to  do  local  business  in  Kansas 
that  it  agree  to  waive  the  constitu- 
tional guaranty  of  the  equal  protec- 
tion of  the  laws,  or  the  guaranty 
against  being  deprived  of  its  prop- 
erty otherwise  than  by  due  process  of 
law.  3.  That  a  decree  ousting  and 
prohibiting  the  company  from  doing 
intrastate  business  in  Kansas  was  im- 
properly granted,  the  aid  of  the  court 
should  have  been  refused  and  the  bill 
dismissed,  because  a  decree  such  as 
the  state  asked  would,  in  effect,  have 
recognized  the  validity  of  a  condition 
which  the  state  could  not  constitu- 
tionally prescribe  under  the  guise  of 
a  fee  for  permission  to  do  intrastate 
business."  See  also  concurring  opin- 
ion of  'White,  J.  and  dissenting  opin- 
ion of  Holmes,  J.,  concurred  in  by  Ful- 
ler, C.  J.  and  McKenna,  J. 

83  Keokuk  &  H.  Bridge  Co.  v.  Peo- 
ple, 167  m.  15,  47  N.  E.  313,,aff'd  175 
U.  S.  626,  44  L.  Ed.  299;  Keokuk  & 
H.  Bridge  Co.  v;  People,  145  HI.  596, 
34  N.  E.  482;  Keokuk  &  H.  Bridge 
Co.  V.  People,  161  El.  182,  43  N.  E. 


691,  citing  Ohio  &  M.  R.  Co.  v.  Weber, 
96  m.  443,  and  Quinoy  Bridge  Oo.  v. 
Adams  County,  88  111.  615.  See  also 
Keorkuk  &  H.  Bridge  Co.  v.  Illinois, 
175  IT.  S.  626,  44  L.  Ed.  299,  aff 'g  176 
HI.  267,  62  N.  E.  117,  and  citing  with 
approval  Keokuk  &  H.  Bridge  Co.  v. 
People,  161  HI.  132,  43  N.  E.  691; 
North  Carolina  v.  Seaboard  &  R.  B. 
Co.,  52  Fed.  450. 

Such  a  tax  on  the  capital  of  the 
bridge  company  was  not  a  tax  on 
franchises  conferred  by  the  federal 
gorvemment,  although  Congress  had 
granted  authority  to  the  two  compa- 
nies to  construct  and  maintain  the 
bridge,  but  was  a  tax  on  franchises 
conferred  by  the  state,  and  as  such 
not  open  to  objection.  Keokuk  &  H. 
Bridge  Co.  v.  Elinois,  175  TJ.  S.  626, 
44  L.  Ed.  299,  aff'g  176  HL  267,  52 
N.  E.  117,  and  citing  Central  Pac.  R. 
Co.  V.  California,  162  U.  S.  91,  40  L. 
Ed.  903,  and  Henderson  Bridge  Co. 
V.  Kentucky,  166  U.  S.  150,  41  L.  Ed. 
953. 

Nor  was  the  tax  on  the  capital 
stock  a  tax  on  interstate  commerce, 
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When  the  capital  stock  of  a '  eorpoi-ation  is  taxed  at  its  actual 
value,  it  means  that  its  value  must  be  fixed  according  to  the  fact, 
whether  it  be  above  or  below  par.**  The  market  value  of  the  stock 
may  be  considered  in  determining  its'  actual  value,  but  it  is  not  neces- 
sarily the  actual  value.*^    It  may  be  taken  as  the  actual  value  if  there 


where  the  bridge  company  merely 
owned  the  bridge  and  charged  tolls 
for  the  use  of  the  same.  Clearly  the 
tax  was  not  a  tax  on  the  interstate 
business  carried  on  over  or  by  means 
of  the  bridge,  because  the  bridge 
company  did  not  transact  such  busi- 
ness. That  business  was  carried  on  by 
the  persons  and  corporations  which 
paid  the  bridge  company  tolls  for  the 
privilege  of  using  the  bridge.  The 
fact  that  the  tax  in  question  might  be 
to  some  extent  affected  by  the  aniount 
of  tolls  received,  and  therefore  might 
be  supposed  to  increase  the  rate  of 
tolls,  is  too  remote  and  incidental  to 
make  it  a  tax  on  the  business  trans- 
acted. Keokuk  &  H.  Bridge  Go.  v. 
Illinois,  175  U.  S.  62e,  44  L.  Ed.  2S9, 
aft'g  176  ni.'  267,  52  N.  E.  117,  and 
citing  Henderson  Bridge  Co.  v.  Ken- 
tucky, 166  U.  S.  150,  41  L.  Eli.  953. 
See  also  Henderson  Bridge  Co.  v.  Hen- 
derson, 173  U.  8.  S&a',  6^2,  43  L.  eI 
823. 

Where  railroad  companies  consoli- 
date uiider  an  act  of  the  state  '  by 
which  they  were  separately  incorpo- 
rated, which  act'  imposes  upon  the 
consolidated  company  all  of  the  debts 
and  liabilities  excepting  mortgages  in- 
curred by  the  component  companies, 
the  consolidated  company  will  be  lia- 
ble for  the  tax  on  certificates  whiet 
were  issued  by  one  of  the  original 
companies  to  its  stockliolders  and 
which  come  within  the  designation 
"dividends  in  scrip"  in  the  federal 
statute  imposing  a  tax  on  such  divi- 
dends. Bailey  v.  New  York  Cent.  & 
H.  River  E.  Co.,  22  "Wall.  (U.  S.)  604, 
22  L.  Ed.  840. 

A  statute,  under  which  a  consolidat- 


ed corporation  is  required  to  pay  a 
Bum  equal  to  a  certain  per  cent  of 
its  capital  stock  for  the  filing  of  its 
consolidation  agreement,  is  not  in- 
valid, when  applied  to  a  consolidated 
railroad  company  composed  of  one  do- 
misstlc  company  and  several  foreign 
companies,  as  imposing  a  tax  on  inter- 
state commerce,  on  the  Tignt  to  carry 
on  the  saihe,  or  on  the  instruments 
thereof.  Ashley  v.  Eyan,  153  U.  S. 
436,  38  L.  Ed.  773.  - 

See  State  Treasurer  v.  Auditor  Gen- 
eral, 46  Mich.  224,  9  ST.  W.  258,  for  ef- 
fect of  consolidation  of  a  domestic 
corporation  with  foreign  corporations 
wtere  the  domestic  corporation  was 
created  by  a  special  charter  which 
prescribed  the  basis  of  its  taxation. 

81  Whitney  v.  Madison,  23  Ind.  331; 
State  V.  Simmons,  70  Miss.  485,  12 
So.  477;  People  v.  -Coleman,  126  N.  T. 
433,  la  L.  E.  A.  762,  27  N.  E.  818; 
Oswego  Starch  Paetary  v.  DoUoway, 
21  N.  Y.  449. 

In  arriving  at  the  amount  at  which 
capital  stock  should  be  assessed  where 
it  has  no  market  value,  the  value  of 
the  franchise  of  the  corporation  may 
be  added  to  the  value  of  the  tangible 
property,  there  being  deducted  from 
the  aggregate  so  found  the  value  of 
the  real  and.  personal  property  which 
are  assessed  as  such.  State  v.  Karr, 
64  Neb.  514,  90  N.  "W.  2S8. 

Wiiere  a  statute  requires  a  corpora- 
tion to  pay  a  tax  upon  the  shares  of 
its  capital  stock,  irrespective  of  any 
dividends!  or  profits  payable  to  share- 
holders, it  is  substantially  a  tax  upon 
the  corporation.  New  Orleans  v.  Hous- 
ton, 119  U.  S.  265,  30  L.  Ed.  411. 

85"Wlien  a  tax  is  imposed  upon  the 
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is  nothing  to  show  the  coiitrary,*^  but  not  if  the  actual  value  appears 
in  fact  to  be  greater  or  less.*' 


capital  stock  of  corporations  and  is 
to  be  assessed  at  its  actual  value,  the 
value  of  the  capital  stock  of  a  cor- 
poration is  not  to  be  ascertained  by 
multiplying  the  nominal  capital  stock 
by  the  market  value  of  the  shares  and 
then  deducting  the  value  of  its  prop- 
erty which  is  not  taxable.  The  market 
value  is  not  necessarily  the  actual 
value,  but  it  may  be  considered  in 
determining  the  actual  value.  Peo- 
ple V.  Coleman,  126  N.  Y.  433,  12  L. 
E.  A.  762,  27  N.  E.  818. 

SSNevsr  Orleans  &  0,  B.  Co.  v. 
Board  of  Assessors,  32  La.  Ann.  19; 
Com.  V.  People 's  Traction  Co.,  183  Pa. 
St.  405,  39  Atl.  42. 

87  People  V.  Coleman,  126  N.  T.  433, 
12  L.  E.  A.  762,  27  N.  E.  818;  Com. 
V.  Philadelphia  &  B.  E.  Co.,  14S  Pa. 
St.  74,  22  Atl.  235  (distinguishing  and 
explaining  Pennsylvania  E.  Co.  v. 
Com.,  94  Pa.  St.  474). 

As  to  the  valuation  of  the  capital 
stock  of  corporations  for  the  pur- 
poses of  taxation  under  the  New  York 
statute,  see  the  following  cases:  Peo- 
ple V.  Coleman,  126  N.  Y.  433,  12  L.  E. 
A.  762,  27. N.  B.  818;  People  v.  Cole- 
man, 107  N.  Y.  541,  14  N.  E.  431; 
People  V.  Commissioners  of  Taxes  of 
City  &  County  of  New  York,  104  N. 
Y.  240,  10  N.  E.  437;  People  v.  Asten, 
100  N.  Y.  597,  3  N.  E.  788;  People  v. 
Commissioners  of  Taxes,  '95  N.  Y.  554 ; 
People  V.  Board  of  Assessors,  39  N.  Y. 
81;  People  v.  Ferguson,  38  N.  Y.  89; 
People  V.  Dolan,  36  N.  Y.  59;  People 
V.  Commissioners  of  Taxes,  23  N.  Y. 
192;  Oswego  Starch  Factory  v.  DoUo- 
way,  21  N.  Y.  449;  People  v.  'Commis- 
sioners of  Taxes,  46-  How.  Pr.  (N.  Y.) 
315. 

Tinder  the  New  York  statute  provid- 
ing for  taxation  of  the  capital  stock 
of  corporations  at  its  actual  value,  it 
was  said  by   the    Court   of  Appeals: 


"The  law  does  not  prescribe  how  the 
actual  value  ci  the  capital  stock  of 
a  corporation  is  to  be  ascertained. 
That  is  left  to  the  judgment  of  the 
assessors,  and  in  appraising  the  actual 
value  they  have  a' right  to  resort  to 
all  the  tests  and  measures  of  value 
which  men  ordinarily  adopt  for  busi- 
ness purposes  in  estimating  and  meas- 
uring vgljies  of  property.  They  may 
take  into  account  the  business  of  the 
corporation,  its  property,  the  value 
of  its  actual  assets,  the  amount  and 
nature  of  its  present  and  contingent 
liabilities,  the  amount  of  its  dividends 
and  the  market  value  of  its  shares  of 
stock  in  the  hands  of  individuals.  They 
miay  resort  to  any  or  all  of  these  as  to 
them  seems  best,  and  they  are  not 
confinedjio  one  of  them.  They  may 
take  that  test  which  they  think  will 
be  most  likely  to  give  them  the  actual 
value  of  the  stock,  and  they  may  dis- 
regard all  the  others.  They  are  not 
bound  to  seek  for  all  the  evidence 
which  bears  upon  value;  that  would 
be  impracticable.  The  law  commits 
the  matter  to  their  judgment,  and 
when  they  have  exercised  that,  it  is 
subject  to  no  review  or  correction  ex- 
cept as  prescribed  by  law." 

The  court  then  went  on  to  discuss 
the  various  modes  of  ascertaining  the 
value  of  the  capital  stock  of  a  cor- 
poration, and  held  that  it  had  no 
power  to  interfere  with  an  assessment 
where  the  assessors,  instead  of  taking 
the  market  value  of  the  stock,  less  the 
statutory  exceptions,  took  as  the  meas- 
ure of  value  the  "book  value,"  i.  e., 
estimating  all  the  assets  as  they  ap- 
peared on  the  books  of  the  corpora- 
tion, and  deducting  all  the  liabilities 
and  other  matters  required  by  law  to 
be  deducted.  People  v.  Coleman,  107 
N.  Y.  541,  14  N.  E.  431. 

It  is  erroneous  for  thg  assessors,  in 
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In  a  Pennsylvania  case  it  was  held  that,  in  determining  the  value 
of  stock  for  the  purpose  of  taxation,  the  average  selling  price  of 
the  shares  during  the  tax  year- should  be  taken  as  the  basis,  and  not  the 
average  amount  paid  in  by  the  shareholders  on  their  stock  during  the 
year;  and  that  the  average  selling  price  is  properly  ascertained  by 
multiplying  the  number  of  shares  sold  in  the  open  market  during 
the  tax  year,  in  each  transaction,  by  the  price  in  such  transaction, 
and  dividing  the  sum  of  the  proceeds  of  all  the  sales  by  the  whole 
number  of  shares  sold;  and  that,  where  there  have  been  no  sales  of 
shares,  an^  there  is  no  evidence  of  their  value,  they  should  be 
appraised  at  the  amount  paid  in  on  the  same.  It  was  further  held 
that  where  a  corporation,  during  the  year,  issues  additional  shares 
of  stock  which  are  of  much  greater  value  than  par,  and  allots  such 
shares  to  the  then  shareholders  in  proportion  to  their  holdings  at  par 
of  the  amount  paid  in,  such  shares  should  not  enter  into  the  com- 
putation.** 

When  a  tax  is  imposed  upon  the  capital  stock  of  a  corporation, 
the  whole  of  its  capital  stock  is~  subject  to  the  tax,  although  part  of 
it  has  not  yet  been  paid  in.*^ 

assessing  a  corporation  under  such  a      In  this  case,  the  court  distinguished 


statute,  to  take  the  market  value  of 
its  shares  as  the  actual  value  of  its 
capital  stock,  and.  base  their  assess- 
ment thereon,  when  the  corporation 
has  presented  to  them  a  sworn  state- 
ment of  its  assets  and  liabilities,  the 
truth  of  which  is  not  questioned,  and 
which  shows  that  there  is  nothing  sub- 
ject to  assessment.  It  was  said,  how- 
ever, that,  when  the  amount  of  capital 
and  surplus  are  undisclosed  and  un- 
known, the  assessors  may  consider 
the  market  value  of  the  share-stock, 
and  genei;al  condition  of  the  company, 
not  as  the  thing  to  be  valued  and  as- 
sessed, but  as  an  aid  in  discovering 
the  value  of  the  capital  stock,  and 
that  resort  may  be  had  to  such  means 
of  information  when  the  amount  of 
capital  and  surplus  is  stated,  but 
the  assessors  have  sufficient  reason, 
founded  upon  facts  established  by 
■competent  proof,  to  disbelieve  the 
statement.  People  v.  Coleman,  126  N. 
Y.  433,  12  L.  E.  A.  762,  27  N.  E.  818. 


and  limited  Oswego  Starch  Factory 
V.  DoUoway,  21  N.  Y.  449,  and  People 
V.  Commissioners  of  Taxes,  23  N.  Y. 
192;  and '  distinguished  a  number  of 
other  cases. 

The  fact  that  a  dividend  has  re- 
cently been  declared  and  paid  by  a 
corporation  does  not  necessarily  show 
that  there  were  surplus  profits,  for  the 
dividend  may  have  been  improperly 
paid,  when  there  were  no  profits  avail- 
able for  the  purpose,  and  therefore 
the  assessors  are  not  justified,  from 
this  fact  alone,  in  disbelieving  a 
sworn  statement  by  the  officers  of  the 
corporation  showing  that  the  capital 
has  been  impaired.  People  v.  Barker, 
141  N.  Y.  251,  36  N.  E.  196;  People  v. 
Barker,   139  N.  Y.  55,  34  N.  E.  722. 

88  Com.  V.  People  'a  Traction  Co.,  183 
Pa.  St.  405,  39  Atl.  42. 

89  Shelby  County  Trust  Co.  v. 
Board  of  Trustees  of  Shelbyville,  91 
Kj.  578,  16  S.  W.  460. 
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In  determining  the  aggregate  value  of  the  shares  of  stock  of  a 
corporation,  so  much  of  the  stock  as  has  not  yet  been  issued  is  not 
to  be  counted,  although  it  has  been  subscribed  for,  and  a  certain  per- 
centage of  the  amount  of  the  subscription  has  been  paid.®" 

A  tax  upon  the  capital  stock  of  a  corporation  may  be  based  upon 
the.kmount  of  dividends  that  may  be  declared,  or  the  dividends  may 
themselves  be  taxed.®^  In  su,ch  a  case  payment  of  the  tax  cannot  be 
evaded  by  the  corporation  by  distributing  profits  among  the  stock- 
holders without  declaring  a  dividend.''^  A  stock  dividend  is  not 
within  such  a  statute.®* 


90  Boston  &  A.  E.  Co.  v.  Com.,  157 
Mass.  68,  31  'N.  E.-  696. 

91  See  Camden  Gas  Light  Qo.  V. 
Camptroller  of  State  of  New  Jersey, 
54  N.  J.  L.  135,  23  Atl.  122;  People 
V.  Home  Ins.  Co.,  92  N.  Y.  328;  State 
V.  Franklin  Bank  of  Columbus,  10 
Ohio  91;  Allegheny  v.  Federal  St.  & 
P.  Val.  Passenger  Ey.  Co.,  179  Pa. 
fit.  424,  36  Atl.  320;  Com.  v.  Brush. 
Elec.  Light  Co.,  145  Pa.  St.  147,  22 
Atl.' 844;  Com.  v.  Pittsburgh,  Ft.  W. 
&  G.  Ey.  Co.,  74  Pa.  St.  83;  Lehigh 
Crane  Iron  Co.  v.  Com.,  55  Pa.  St. 
448. 

Profits, "  dividends,  and  accumulated' 
earnings  of  a  corporation  are  taxable. 
Jarrington  v.  Tennessee,  95  U.  S.  679, 
24  L.  Ed.  558.  As  to  the  federal  tax- 
ation of  dividends,  profits  and  income, 
see  §  4659,  infra. 

"That  the,  *  *  *  profits  of  all 
corporations  are  liable  to  taxation  in 
the  place  where  they  do  business,  and 
by  the  state  which  creates  them,  ad- 
mits of  no  dispute  at  this  day." 
Taylor  v.  Secor  (State  Railroad  fax 
Cases),  92  U.  S.  575,  23  L.  Ed.  663. 

Where  a  railroad  company,  limited 
as  to  the  amount  of  its  capital  stock 
and  the  rate  of  its  dividends,  invested 
a  surplus  amounting  to  eighty  per  cent 
of  its  capital  in  improvements,  etc., 
and  issued  to  its  stockholders  transfer- 
able, dividend-bearing  certificates,  of 
the  value  of  eighty  per  cent  of  the 
capital  stock  severally  held  by  them, 
which  were  payable  ratably  out  of  fu- 


ture earnings  or,  at  the  option  of  the 
company,  were  convertible  into  stock 
when  an  increase  thereof  should  be 
authorized,  such  certificates  were  tax- 
able under  the  federal  statute  impos- 
ing a  tax  on  dividends  in  scrip  de- 
clared by  railroad  companies.  Bailey 
V.  New  York  Cent.  &  H.  Eiver  E.  Co., 
22  Wall.    (U.  IS.)   604,  22  L.  Ed.  840. 

92  Allegheny  v.  Federal  St.  &  P. 
Val.  Passenger  Ey.  Co.,  179  Pa.  St. 
424,  36  Atl.  320;  Allegheny  v.  Pitts- 
burgh, A.  &  M.  Passenger  E.  Co.,  179 
Pa.  St.  414,  36  Atl.  161;  Com.  v. 
"Western  Land  &  Improvement  Co., 
156  Pa.  St.  455,  26  Atl.  1034;  Com. 
V.  Pittsburgh,  Ft.  W.  &  C.  Ey.  Co., 
74  Pa.  St.  83;  Lehigh  Crane  Iron  Co. 
V.  Com.,  55  Pa.  St.  448. 

93  Where  a  corporation  is  required 
by  its  charter  to  pay  a  tax  upon 
"dividends  declared,"  and  discretion- 
ary power  is  given  to  the  directors  to 
declare  dividends,  the  tax  can  only  be 
levied  upon  dividends  declared  by  the 
directors.  It  cannot  be  levied  upon 
the  par  or  market  value  of  the  stock 
of  the  company,  or  upon  profits  earned, 
and  from  which  a  dividend  might 
properly  be  declared.  Allegheny  v. 
Pittsburgh,  A.  &  M.  Passenger  E. 
Co.,  179  Pa.  St.  414,  36  Atl.  161. 

Where  a  tax  is  imposed  upon  divi- 
dends, it  cannot  be  evaded  by  dis- 
tributing profits  among  stockholders 
by  means  of  stock  dividends,  or  by  in- 
creasing the  stock'  without  (formally 
declaring    dividends,    Trhgre'  the    in- 
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Patent  rights  under  the  federal  laws  are  not  subject  to  taxation 

crease  represents  accumulated  profits  ^  to  evade  the  tax  by  declaring,  in  a 


invested  in  improvements  or  other- 
wise. Lehigh  Crane  Iron  Co.  v.  Com., 
55  Pa.  St.  448. 

Where  a  land  and  improvement  com- 
pany, during  a  tax  year,  received  from 
rents  and  sales  of  real  estate  $85,000, 
being  eighty-five  per  cent  of  the  par 
value  of  its  paid-up  stock,  and  distrib- 
.  uted  it  among  its  stockholders  in  pro- 
portion to  their  respective  holdings, 
the  capital  stock  remaining  intact 
after  the  distribution,  it  vms  held  that 
the  sums  so  distributed  were  clearly 
dividends.  Com.  v.  Western  Land  & 
Improvement  Co.,  156  Pa.  St.  455,- 26 
Atl.  1034. 

It  is  enough  if  a  dividend  is 
' '  made, ' '  whether  it  is  formally  ' '  de- 
clared,"  or  not.  Com.  v.  Pittsburgh, 
Ft.  W.  &  C.  Ey.  Co.,  74  Pa.  St.  83; 
Lehigh  Crane  Iron  Co.  v.  Com.,  55  Pa. 
.  St.  448. 

If  a  dividend  is  declared;  the  tax  is 
payable  on  the  basis  of  the  declara- 
tion; and  the  company  is  estbpped'  by 
the  declaration,  whether  the  dividend 
was  in  fact  earned  or  not.  Cowi.  v. 
Pittsburgh,  Ft.  W.  &  C.  liy.  Co.,  74 
Pa.  St.  83. 

In  a  statute  reqiiiriiig  a  corporation 
to  pay  an  annual  ta;x  of  a  certain  per 
cent  upon  so  much  of  "any  dividend 
declared"  by  it  as  may  exceed  a  cer- 
tain per  cent  "upon  its  capital  stock," 
the  words  "capital  stock"  mean  the 
capital  stock  actually  paid  iii,  and  not 
the  amount  of  authorized  capital 
stock.  Philadelphia  v.  Eidge  Ave. 
Passenger   Ey. .  Co.,   102  Pa.   8t.   190. 

The  provision  in  such  statute  for 
the  payment  of  a  tax  annually  upon 
"any  dividend  declared,"  etc.,  con- 
templates that  the  tax  shall  be  based 
upon  the  aggregate  of  dividends  de- 
clared during  any  year,  and  ,not  upon 
any  single  dividend.  A  different  con- 
struction would  allow  the  corporation 


single  year,  a  number  of  dividends, 
each  not  exceeding  six  per  cent  on  the 
capital  stock,  but  exceeding  such  per 
cent  largely  in  the  aggregate.  Phila- 
delphia V.  Eidge  Ave.  Passenger  Ey. 
Co.,  102  Pa.  St.  190. 

A  nominal  or  arithmetical  increase 
of  its  shares  by  a  corporation,  with- 
out transferring  to  the  stockholders 
anything  out  of  the  treasury  or  prop- 
erty of  the  corporation,  and  which  is 
not  a  ,cover  for  distribution  of  ac- 
cumulated profits,  is  not  a  dividend 
within  the  meaning  of  a  statute  im- 
posing a  tax  upon  any  dividend  de- 
clared. Allegheny  v.  Federal  St.  & 
P.  Val.  Passenger  Ey.  Co.,  179  Pa. 
St.  424,  36  Atl.  320;  Com.  v.  Pitts- 
burgh, Ft.  W.  &  C.  Ey.  Co.,  74  Pa. 
St.  83". 

Where  a  railroad  company  leased 
its  road'  to  another  company  for  999 
years,  at  12  per  cent  per  annum  on 
its  capital  stock,  and  the  lessor  in- 
creased the  number  of  its  shares  71 
per  cent  (the  par  value  of  both  the 
original  and  the  increased  shares 
being  $50),  on  which  the  stockholders 
were  to  idceive  a  7  per  cent  dividend 
annually,  being  the  same  amount  they 
would'  have  received  on  the  original 
number  of  shares  at  12  per  cent,  it 
was  held  that  the  increase  was  not 
subject  to  tax  as  a  dividend.  Com. 
V.  Pittsburgh,  Ft.  W.  &  C.  Ey.  Co.. 
74  Pa.  St.   83. 

Where  three  street  railroads  agreed 
to  consolidate,  the  first  compauv's 
stock  being  worth  five  times  as  much 
as  that  of  the  second  company,  and 
ten  times  as  much  as  that  of  the  third 
dompany,  and,  to  obtain  a  convenient 
divisor  of  the  consolidated  stock,  the 
first  company  increased  its  shares,. 
and  the  new  stock  was  issued  in  pro- 
portion of  ten  shares  for  each  one  of 
the  first  company,  two  for  each  of  the 
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by  the  states,  and  a  state,  therefore,  cannot  tax  the  capital  stock  of 
a  corporation  which  is  invested  in  and  represented  by  patent  rights.®* 
This  does  not  apply,  however,  where  the  capital  stock  of  a  corpora- 


second  company,  and  one  for  each  of 
the  third  company,  thus  preserving 
the  proportionate  value  of  each  to  the 
other,  it  was  held  that  the  issue  of 
the  increased  stock  to  the  stockholders 
of  the  first  company  was  not  a  divi- 
dend, within  the  meaning  of  a  statute 
imposing  a  tax  on  dividends  declared, 
Allegheny  v.  J'ederal  St.  &  P.  Val. 
Passenger  By.  Co.,  179  Pa.  St.  424,  36 
Atl.  320. 

Where  a,  traction  company  leased 
the  franchises  and  property  of  a  street 
railroad  company,  whose  shares  were 
eight  times  the  value  of  the  shares  of 
the  traction  company,  and  the  stock- 
holders of  the  stree.t  railroad  company 
transferred  their  stock  to  the  traction 
company,  and  received  for  each  share 
eight  shares  of  the  traction  company  'a 
stock,  the  stock  of  the  street  railroad 
company  becoming  an  asset  of  the 
traction  company,  and  being  pledged 
by  it  as  collateral  security  for  its 
bonds,  it  was  held  that  the  transac- 
tion was  merely  a  change  of  owner- 
ship of  property  from  the  street  rail- 
road company  to  the  traction  company, 
and  neither  in  form  nor  in  substance 
the  declaration  of  a  dividend,  within 
the  meaning  of  a  provision  in  the 
street  railroad  company's  charter  , re- 
quiring it  to  pay  a  city  a  tax  upon 
any  dividend  declared.  Allegheny  v. 
Pittsburgh,  A.  &  M.  Passenger  E.  Co., 
179  Pa.  St.  414,  36  Atl.  161. 

Where  a  corporation  engaged  in. 
manufacturing  and  leasing  sleeping 
cars  set  apart  as  capital  a  fund  ac- 
cumulated from  the  rentals  of  its  cars, 
etc.,  and  subsequently,  in  good  faith, 
in  reduction  of  its  capital  stock,  paid 
therefrom  to  its  stockholders  twelve 
dollars  per  share,  reducing  the  par 
value  of  each  share  by  that  amount, 
it  was  held  that  tbe  division  among 


the  stockholders,  being  an  actual  bona 
fide  reduction  of  capital  stock,  and 
neither  made,  declared,  nor  returned 
as  a  dividend,  either  of  annual  profits 
or  of  accumulated  surplus,  did  not  sub- 
ject the  capital  stock  of  the  company 
to  taxation,  under  the  Pennsylvania 
statute,  on  the  basis  of  a  dividend 
of  twelve  dollars  per  share.  Com.  v. 
Central  Transp.  Co.,  145  Pa.  St.  89, 
22  Atl.  209. 

Earnings  or  profits  of.  a  corporation 
fairly  devoted  to  the  betterment  of  its 
plant  cannot  pe  considered  in  any 
sense  as  "dividends  earned  or  de- 
clared, ' '  within  the  meaning,  of  a  stat- 
ute imposing  a  tax  thereon.  Camden 
Gas  Light  Co.  v.  Comptroller  of  State 
of  New  Jersey,  54  N.  J,  L.  135,  23 
Atl.    122. 

94  Holt  V.  Indiana  Mfg.  Co.,  ,80  Fed. 
1;  Marsden  Co.  v.  State  Board  of 
Assessors,  61  N.  J.  L.  461,  39  Atl. 
638;  People  v.  Campbell,  138  N.  Y. 
5,43,  20  L.  B.  A.  453,  34  N.  E.  370; 
People  V.  Neff,  19  N.  T.  App.  Div. 
599,  46  N.  Y.  Supp.  388;  People  v. 
Neff,  15  N.  Y.  App.  Div.  8,  44  N.  Y. 
Supp.  46;  Com.  v.  Philadelphia  Co., 
157  Pa.  St.  527,  27  Atl.  378;  Com.  v. 
Westinghouse  Elec.  &  Mfg.  Co.,  151 
Pa.  St.  265,  24  Atl.  1107,  1111;  Com, 
V.  American  Bell  Tel.  Co.,  129  Pa.  St. 
217,  18  Atl.  122. 

Where  a  corporation  issues  stock  in 
exchange  for  letters  patent,  the  let- 
ters patent  become  a  part  of  the  in- 
vested capital  with  reference  to  the 
levying  of  a  tax,  and  where  manufac- 
turing is  carried  on  under  such  letters 
patent,  the  letters  patent  will  be 
deemed  to  be  a  part  of  the  corporate 
capital  invested  in  a  manufacturing 
enterprise  in  the  state.  Am.erican  Mu- 
toscope  Co.  V.  State  Board'  of  Asses- 
sors,'70  N.  J,  L.  172,  56  Atl.  369. 
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tion  has  been  issued  in  payment  for  the  exclusive  right  to  use  patented 
articles  within  a  certain  territory,  for  in  suph  a  case  it  is  not  iavested 
in  a  patent  right.'^ 

"Where  a  statute  taxes,  not  the  capital  stock  of  a  corporation,  but 
the  shares  of  stock  in  the  hands  of  the  stockholders,  they  cannot  be 
taxed  against  the  corporation,  instead  of  the  stockholders,^  but  the 
'Corporation  may  be  compelled  to  pay  the  tax,  and  deduct  it  from 
dividends  or  collect  it  from  the  stockholders. 

§4607.  Territorial  limitations  on  power  to  tax.  The  political 
tjurisdiction  of  a,  state  does  not  extend  beyond  its  territorial  limits, 
and  therefore  it  cannot  lawfully  impose  taxes  upon  persons,  natural 
or  artificial,  or  property,  residing  or  situated  beyond  such  limits.*' 


95  People  V.  Campbell,  138  N.  T. 
543,-20  L.  E.  A.  453,  34  N.  E.  370 
Com.  V.  Brush  Elec.  Light  Co.,  15  Pa, 
St.  147,  22  Atl.  844;  Com.  v.  Phila- 
delphia Co.,  145  Pa.  St.  142,  22  Atl, 
843;  Com.  v.  Edison  Elee.  Light  Co., 
145  Pa.  St.  131,  '27  Am.  St.  Eep.  683, 
22  Atl.  841,  845;  Com.  v.  Central  Dis 
trict  &  Printing  Tel.  Co.,  145  Pa.  St, 
121,  27  Am.  St.  Eep.  677,  22  Atl.  841 

A  corporation  is  taxable  on  shares 
in  other  companies  received  by  it  for 
patent  rights  transferred  by  it  to  the 
other  companies.  People  v.  Campbell, 
138  N.  Y.  543,  20  L.  E.  A.  453,  34  N. 
E.  370. 

96  Conwell  V.  Town  of  Connersville, 
15  Ind.  150. 

The  tax  imposed  by  a  statute,  pro- 
viding that  "the  capital  stock  of 
every  company  liable  to  taxation, 
*  *  *  together  with  its  surplua 
profits  or  reserved  funds  exceeding  ten 
per  cent  of  its  capital,  after  deducting 
the  assessed  value  of  its  real  estate, 
and  all  shares  of  stock  in  other  cor- 
porations actually  owned  by  such  com- 
pany which  are  taxable  upon  their 
capital  stock  under  the  laws  of  this 
state,  shall  be  assessed  at  its  actual 
valjUe,  and  taxed  in  the  same  manner 
as  the  other  real  and  personal  estate 
of  the  county, "  is  a  tax  on  the  real 


and  actual  capital  of  the  company 
and  not  one  on  the  shares  in  the  hands 
of  its  stockholders.  People  v.  Cole- 
man, 126  N.  Y.  433,  12  L.  E.  A.  762, 
27  N.  E.  818. 

97  Tappan  v.  Merchants'  Nat.  Bank, 
19  Wall.  (U.  S.)  490,  499,  22  L.  Ed. 
189;  Minot  v.  Philadelphia,  W.  &  B. 
E.  Co.  (The  Delaware  Eailroad  Tax), 
18  Wall.  (U.  S.)  206,  21  L.  Ed.  888; 
fetate  Tax  on  Poreign-held  Bonds,  15 
Wall.  (IT.  S.)  300,  21  L.  Ed.  179; 
Ohio  &  M.  E.  Co.  V.  Weber,  96  lU. 
443;  Com.  v.  Standard  Oil  Co.,  101 
Pa.  St.  119. 

A  state  "can  tax  property  perma- 
nently within  its  jurisdiction  although 
belonging  to  persons  domiciled  else- 
where" (Fargo  V.  Hart,  193  V.  S. 
490,  48  L.  Ed.  761),  but  it  "  cannot 
tax  property  outside  of  its  jurisdic- 
tion, belonging  to  persons  domieiled 
elsewhere."  Illinois  Cent.  E.  Oo.  v. 
Greene,  244  IT.  S.  555,  61  L.  Ed.  1309; 
Fargo  V.  Hart,  193  U.  S.  490,  48  L. 
Ed.  761. 

"As  respects  the  power  of  a  state 
to  tax  property  beyond  its  jurisdic- 
tion' belonging  to  a  foreign  corpora- 
tion, it  is  of  no  moment  whether  the 
corporation  be  a  carrier  or  a  trading 
company,  for  a  state  is  wholly  with- 
out  power   to   impose  such  a  tax.' ; 
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condition  to  its  being  permitted  to 
do  an  intrastate  business  in  connec- 
tion with  its  interstate  business. 
Kansas,  216  TJ.  S.  56, 
378,    rev'g    75    Kan. 


Co.    V.    Kansas, 


This  rule  is  axiomatic.®®  "The  power  of  taxation,  however  vast  in 
its  character  and  searching  in  its  extent,  is  necessarily  limited  to 
subjects  within  the  jurisdiction  of  the  state."'® 
"  A  tax  on  property  and  rights  wholly  heyond  the  confines  of  the 
state  constitutes  a  taking  thereof  without  due  process  of  law.^  "It 
is  firmly  established  that,  consistently  with  the  due  process  clause 
of  the  Constitution  of  the  United  States,  a  state  cannot  tax  property 
located  or  existing  permanently  beyond  its  limits."*  There  is  no 
presumption,  however,  that  a  state  intends  extraterritorial  taxation, 
and,  before  a  tax  statute  will  be  condemned  as  not  being  limited  in 
its  operation  to  persons  or  property  within  the  state,  it  must  clearly 
appear  from  the  language  used  that  the  statute  was  intended  to  reach 

International  Paper  Co.  v.  Massachu- 
setts, 246  U.  S.  135,  142,  62  L.  Ed. 
624,  Ann.  Gas.  1918  C  617. 

98 "No  principle  is  better  settled 
than  that  the  power  of  a  state,  even 
,  its  power  of  taxation,  in  respect  to 
property,  is  limited  to  such  as  is  with- 
in its  jurisdiction."  New  York,  L. 
E.  &  W.  E.  Co.  V.  Pennsylvania,  153 
U.  S.  628,  38  L.  Ed.  846. 

99  Cleveland,  P.  &  A.  E.  Co.  v. 
Pennsylvania  (State  Tax  on  E'oreign- 
held  Bonds),  15  Wall.  (U.  6.)  300, 
21  L.  Ed.  179. 

ILooney  v.  Crane  Co.,  245  U.  S.  178, 
62  L.  Ed.  230. 

Property  situated  without  the 
state's  territorial  jurisdiction  "is  be- 
yond the  state's  taxing  power,  and 
the  exaction  of  a  tax  upon  it  is  in 
violation  of  the  14th  Amendment  to 
the  Constitution."  Metropolitan  Life 
Ins.  Co.  v.  New  Orleans,  205  U.  S.  395, 
51  L.  Ed.  853. 

The  due  process  clause  precludes  a 
state  from  taxing  the  property  belong- 
ing to  a  foreign  corporation  which  is 
neither  located  nor  used  within  the 
boundaries  of  the  state.  International 
Paper  Co.  v.  Massachusetts,  246  U.  S. 
=  135,  141,  62  L.  Ed.  624,  Ann.  Cas. 
1918  C  617. 

A  state  cannot  compel  a  foreign  cor- 
poration to  waive  its  exemption  from 
taxation  on  such  of  its  property  as 
is  situated  outside  of  the  state  as  la 


Pullman  Co.  v. 
<i3,  54  L.  Ed. 
664. 

2  Western    U.    Tel. 
216  U.  S.  1,  54  L.  Ed.  355. 

"The  power  of  taxation  *  *  * 
is  exercised  upon  the  assumption  of  an 
equivalent  rendered  to  the  taxpayer 
in  the  protection  of  his  person  and 
property,  in  adding  to  the  value  of 
such  property,  or  in  the  creation  and 
maintenance  of  public  conveniences  in 
which  he  shares,^such,  for  instance, 
as  roads,  bridges,  sidewalks,  pave- 
ments, and  schools  for  the  education 
of  his  children.  If  the  taxing  power 
be  in  no  position  to  render  these 
services,  or  otherwise  to  'benefit  the 
person  or  property  taxed,  and  such 
property  be  wholly  within  the  taxing 
power  of  another  state,  to  which  it 
may  be  said  to  owe  an  allegiance, 
and  to  which  it  looks  for  protection, 
the  taxation  of  such  property  within 
the  domicile  of  the  owner  partakes 
rather  of  the  nature  of  an  extortion 
than  a  tax,  and  has  been  repeatedly 
held  by  this  court  to  be  beyond  the 
power  of  the  legislature,  and  a  taking 
of  property  without  due  process  of 
law."  Union  Refrigerator  Transit  Co. 
V.  Kentucky,  199  U.  S.  194,  50  L.  Ed. 
150,  4  Ann.  Cas.  493. 
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sources  of  revenue  which  are  beyond  the  state's  territorial  jurisdic-' 
tion.' 

These  few  principles  comprise  the  abstract  law  on  the  subject  of 
the  territorial  limits  on  the,  taxing  .power  of  a  state.  The  concrete 
application  of  these  few  principles,  however,  is  not  a  matter  so  easily 
disposed  of.* 

If  the  roadbed  and  other  property  of  a  railrpad  company  is  sit- 
uated partly  within  and  partly  iwithflut  a  state,  the  state  can  tax 
so  much  only  as  is  within  the  state.  It  cannot  tax  the  whole  road 
and  equipment,  or  the  entire  capital ,  stock  Of  the  company.*  But 
a  state  board  of  tax  commissioners,  in  assessing  such  part  of  an 
interstate  railroad  as  is  withjn  their  stMe,  may,  without  being  guilty 
of,  a  valuation  of  property  outside  of  the  state,-  ascertain  the 
value  of  the  entire  road  as  a  singly  property  and  then  determine 
the  value  of  the  part  of  the  road  within  the  state  on  a  mileage  basis, 
and  need  not,  in  order  to  keep  within  the  limits  of  state  jurisdic-x 
tion,  treat  the  part  of  the  road  within  the  state  as  an  independent 
line,  disconnected  from  the  part  without  the  s.tate,  and  place  upon  the 
domestic  part  of  the  road  only  the  value  which  eoifld  be  given  to  it 
if  it  was  operated  separately  from  the  ;  foreign  part.*    This  is  true. 


3 "  It  is  not  to  be  assumed  that  a 
state  contemplates  the  taxation  of  any 
property  outside  its  territorial  limits, 
or  that  its  statutes  are  intended  to 
operate  otherwise  than  upon  persons 
and  property  within  the  state.  It  is 
not  necessary  that  every  section  of  a 
tax  act  should  in  terms  declare  the 
scope  of  its  territorial  operation.  Be- 
fore any  statute  will  be  held  to  in- 
tend to  reach  outside  property  the 
language  expressing  such  intention 
must  be  clear."  Pittsburg,  C,  0.  •& 
St.  L.  R.  Co.  V.  Backus,  154  U.  S. 
421,  38  L.  Ed.  1031. 

4  See  also  in  connection  with  this 
section,   §  4609  et  seq.,  infra. 

6  State  Treasurer  v.  Auditor  Gen- 
eral, 46  Mich.  224,  9  N.  "W.  258. 

Where  a  corporation  was  formed 
under  the  laws  of  Illinois  by  the  con- 
solidation of  other  corporations,  one 
of  which  was  incorporated  under  tlj^e 
laws  of  Illinois,  and  the  other  of 
which    was    incorporated    under    the 


laws  of  another  state,  it  was  held  that 
the  new  or  consolidated  company  was 
to  be  considered  as  incorporated  under 
the  laws  of  Illinois,  within  the  mean- 
ing of  a  tax  law,  so  as  to  render  its 
capital  stock  taxable  in  Illinois.  Ohio 
&  M.  B.  Co.  V.  Weber,  96  111.  443. 

6 Cleveland,  C.,.C.  &  St.  L.  R.  Go.  v. 
Backus,  154  U.  S.  439,  38  L.  Ed.  1041, 
1044.  Said  the  court:  "The  true  value 
of  a  line  of  railroad  is  something 
more  than  an  aggregation  of  the 
values  of  separate  parts  of  it,  oper- 
ated separately.  It  is  the  aggregate 
of  those  values  plus  that  arising  from 
a  connected  operation  of  the  whole, 
and  each  part  of  the  road  contributes 
not  merely  the  value  arising  from  its 
independent  operation,  but  its  mileage 
proportion  of  that  flowing  from  a  con- 
tinuous and  connected  operation  of 
the  whole.  This  is  no  denial  of  the 
mathematical  proposition  that  the 
whole  is  equal  to  the  sum  of  all  its 
parts,  because  there  is  a  value  created 


8096 


Ch.59] 


Taxation 


[§  4607 


at  least,  when  the  appurtenances  of  the  road  in  foreign  states  do  not 
give  an  altogether  disproportionate  value  to  that  portion  of  the  road 
which  lies  without  the  state.'    So,  a  state  tax  on  the  property  of  a 


by  and  resulting  from  the  combined 
operation  of  all  its  parts  as  one  con- 
tinuous line.  This  is  something  which 
does  not  exist,  and  cannot  exist,  untU. 
the  eombination  is  formed;  *  *  * 
When  a  road  runs  into  two  states  each 
state  is  entitled  to  consider  as  within 
its  territorial  jurisdiction'  and  subject 
to  the  burdens  of  its  taxes  what  may 
perhaps  not  inaccurately  be  described 
as  the  proportionate  share  of  the  value 
flowing  from  the  operation  of  the 
entire  mileage  as  a  single  continuous 
road.  It  is  not  bound  to  enter  upon 
a  disintegration  of  values  and  attempt 
to  extract  from  the  total  value  of  tKe 
entire  property  that  which  would  exist 
if  the  miles  of  road  within  the  state 
were  operated  separately.  Take  the 
ease  of  a  railroad  running  from  Coluih- 
bus,  Ohio,  to  Indianapolis,  Indiana. 
Whatever  of  value  there  may  be  re- 
sulting from  the  continuous  operation 
of  that  road  i^  partly  attributable  to 
the  portion  of  the  road  in  Indiana 
and  partly  to  that  in  Ohio,  and  eiach 
Btate  has  an  equal  right  to  reach  after 
a  just  proportion  of  that  value,  and 
subject  it  to  its  taxing  processes.  The' 
question  is,  how  can  equity  be  secured 
between  the  states,  and  to  that  a 
division  of  the  value  of  the  entire 
property  upon  the  mileage  basis  is'  the 
legitimate  answer.  Taxing  a  mileage' 
share  of  that  in  Indiana  is  not  tax- 
ing property   outside   of   the   state." 

ri^argo  V.  Hart,  193  U.  S.  490,  48 
L.  Ed.  761;  Cleveland,  C,  0.  &  St.  L. 
E.  Co.  V.  Backus,  154  U.  S.  439,  38  L. 
Ed.  1041. 

"It  is  obvious  *  *  »  that  this 
notion  of  organic  unity  may  be  made 
a  means  of  unlawfully  taxing  the 
privilege,  or  property  outside  the 
state,  under  the  name  of  enhanced 
value  or  good  will,  if  it  is  not  closely 


confined'  to  its  true  meaning.  So  long 
as  it  may  fairly  be  assumed  that  the 
different  parts  of  s,  line  are  about 
equal  in  value,  a  division  by  mileage 
is  justifiable.  But  it  is  recognized  in 
the  cases  that  if,  for  instance,  a  rail- 
road- company  had  terminals  in  one 
state  equal  in  value  to  all  t^e  rest  of 
the  line  through  another,  the  latter 
state  could  not  make  use  of  the  unity 
of  the  road  to  equalize  the  value  of 
every  mile.  That  would  be  taxing 
property  outside  of  the  state  under  a 
pretense.  Pittsburgh,  C,  C.  &  St.  It. 
R.  Co.  V.  Backus,  154  U.  S.  421, 
431,  38  L.  Ed.  1031,  1038,  14  Sup.  Ct. 
Rep.  1114;  Western  Union  Teleg.  Co.  v. 
Taggart,  163  U.  S.  1,  23,  41  L.  Ed.  49, 
57,  16  Silp.  Ct.  Rep.  1054.  The  same 
principle'  applies  to  personal  property 
which  tUie  state  would  not  have  the 
right  to  tax  directly.  Adams  Exp.  Co. 
V.  Ohio  State  Auditor,  165  XT.  S.  194, 
227,  41  L.  Ed.  683,  697,  17  Sup.  Ct. 
Rep.  305,  166  U.  S.  185,  222,  223,  41 
L.  Ed.  965,  978,  17  Sup.  Ct.  Rep.  604. 
In  Pittsburgh,  C,  C.  &  St.  L.  R.  Co. 
V.  Backus  there  was  reason  to  suspect 
an  ihfi'action  of  constitutional  rights, 
but  the  Secretary  of  state  testified 
that  there  ■was  no  assessment  of  prop- 
erty outside  the  state  (154  TJ.  S.  434, 
38  L.  Ed.  1039,  14  Sup.  Ct.  Rep.  1114), 
and  therefore  the  court  could  not  say 
that  there  was  more  than  a  possible 
overvaluation  by  the  board.  Of 
course,  if  the  board  did  not  go  beyond 
its  jurisdiction,  its  decision  was  final. 
But  the  court  recognized  that  if  the 
facts  charged  had  appeared  the  case 
would  have  been  different.  In  the  Ex- 
press Companies-'  Cases  previously  de- 
cided, it  via.a  pointed  out  that  there 
was  nothing  to  shOw  that  the  line 
might  not  fairly  be  assumed  to  be  of 
substantially  the  same  value  through- 
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foreign  express  company,  doing  rbusiness  in  the  state,  the  taxable 
value  of  which  pro|)erty  is  determined  by  the  rule  of  proportion 
with  reference  to  the  entire  capital  stock  of  the  company,  is  not  a  tax 
on  property  beyond  the  jurisdiction  of  the  state  and,  as  such,  void 
as  a  taking  of  property  without  due  process  of  law.* 

The  position  of  the  Federal  Supreme  Court  being  that  a  tax  on 
the  capita'l  stock  of  a  corporation  is  a  tax  on  the  corporation's  assets, 
such  court  has  held  that  the  assessment  of  the  capital  stock  of  a 
domestic  railroad  company,  under  the  Pennsylvania  statute,  is  invalid 
where  no  deduction  was  made  on  account  of  coal  mined  in  Pennsyt 
vania  and'owned  by  the  company  but  stored  in  foreign  states,  await- 
ing sale.®  But  a  tax  on  so  much  of  the  capital  stock  of  a  foreign 
sleeping-car  company,  operating  its  cars  within  the  state  under 
agreements  with  railroad  companies  operating  trains  therein,  as  bears 
the  same  proportion  to  the  entire  capital  stock  of  the  company  as  the 
number  of  miles  of  railroad  within  the  state,  over  which  its  cars  are 
run,  hears  to  the  entire  number  of  miles  of  road  both  within  and 
without  the  state,  over  which  its  ears  are  operated,  is,  in  substance 


out.  But  it  was  intimated  on  the 
pages  just  cited  that  if  the  companies 
should  prove  the  fact  to  be  otherwise 
a  different  rule  would  apply,  and  the 
statutes  were  construed  not  to.  pre- 
vent such  a  difference  from  being 
taken  into  account."  Fargo  v.  Hart, 
193  U.  S.  490,  48  L.  Ed.  761. 

"Although  the  fact  that  property 
is  part  of  a  system  and  has  its  actual 
uses  only  in  connection  with  other 
parts  of  the  system  may  be  considered 
by  the  state  in  taxing  that  portion 
of  the  system  which  is  within  its 
borders,  yet  the  notion  of  organic 
unity  must  not  be  made  the  means 
of  unlawfully  taxing  property  without 
the  state."  Illinois  Cent.  E.  Co.  v. 
Greene,  244  U.  S.  555,  61  L.  Ed.  1309, 
adhering  to  the  doctrine  laid  down 
in  Fargo  v.  Hart,  supra. 

8  Adams  Exp.  €o.  v.  Ohio  State 
Auditor,  165  TJ.  S.  194,  41  L.  Ed.  683, 
rehearing  denied  166  XJ.  S.  185,  41  L. 
Ed.  966,  followed  in  American  Exp. 
Co.  v.  Indiana,  165  TJ.  S.  255,  41  L. 
Ed.  707. 

9  Delaware,  L.  &  W.  E.  Co.  v.  Penn- 


sylvania, 198  TJ.  S.  341,  49  L.  Ed. 
1077,  rev  'g  206  Pa.  645,  56  Atl.  69. 

Personal  property  belonging  to  a 
nonresident  of  a  state  is  not  taxable 
by  the  state  where  it  is  in  transit  out 
of  or  through  the  state.  And  where 
property  is  collected  from  one  or  more 
points  by  any  means  of  transporta- 
tion, and  is  awaiting,  the  necessary 
preparation  and  facilities  for  further 
transportation,  it  is  to  be  deemfed  in 
transit,  within  this  rule.  Standard 
Oil  Co.  V.  Bachelor,   89  Ind.  1. 

Where  property  is  collected,  how- 
ever, .even  though  it  may  be  at  the 
point  of  final  shipment,  to  await  in- 
definitely the  owner's  pleasure  or  the 
rise  of  markets,  or  to  undergo  a  par- 
tial process  of  manufacture,  or  from 
any  other  cause  having  no  relation  to 
the  preparation  for  or  facilities  or 
exigencies  of  transportation,  it  will 
be  held  to  have  acquired  a  situs,  mak- 
ing it  subject  to  taxation.  County  of 
Brown  v.  Standard  Oil  Co.,  103  Ind. 
302,  2  N".  E.  758. 

See  also  §  4609  et  seq.,  infra. 
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and  effect — ^no  element  of  discrimination  between  foreign  and  do- 
mestic companies  being  present  in  the  statute  imposing  the  tax— a 
tax  on  the  property  of  the  company  within  the  state.^" 

The  tax  imposed  by  a  statute,  providing  that  each  domestic  railroad 
company  shall' pay  to  the  state  an  annual  tax  of  a  certain  per  cent 
upon  the  actual  cash  value  of  every  share  of  its  capital  stock,  but  that 
when  the  company's  road  lies  partly  in  the  state  and  partly  in  an 
adjoining  state  or  in  adjoining  states,  the  company  shall  only  be 
required  to  pay  the  tax  on  such  number  of  the  shares  of  its  capital 
stock  as  will  be  in  that  proportion  to  the  whole  number  of  such  shares 
which  the  length  of  the  road  within  the  limits  of  the  state  shall  bear 
to  the  whole  length  of  such  road,  is  not  a  tax  upon  the  shares  of  the 
individual  stockholders  nor  upon  the  property  of  the  company  but 
is  one  upon  the  company  itself,  measured  by  a  percentage  upon  the 
cash  value  of  a  certain  proportional  part  of  the  shares  of  its  capital 
stock,  and  therefore  the  statute  is  not  invalid  as  imposing  a  tax  upon 
property  beyond  the  jurisdiction  of  the  state,  even  though  the  propor- 
tion which  the  stockholders  who  are  citizens  and  residents  of  the  state 
bear  to  the  entire  number  of  stockholders  is  less  than  the  proportion 
'Which  the  mileage  within  the  state  bears  to  the  entire  mileage,  and 
Notwithstanding  the  fact  that  the  proportion  which  the  mileage  within 
the  state  bears  to  the  entire  mileage  is  greater  than  the  proportion 
which  the  amount  of  capital  invested  within  the  state  bears  to  the 
entire  capital  and  greater  than  the  proportion  which  the  value  of  the 
property  of  the  company  within  the  state  bears  to  the  value  of  all 
of  its  property .^^  Again,  it  has  been  held  that  a  foreign  corpora- 
tion, engaged  in  the  business  of  furnishing,  upon  the  responsibility 
of  the  railroad  companies  and  for  a  mileage  compensation,  refrigera- 
tor cars  for  the  transportation  of  perishable  products  over  the  vari- 
ous lines  of  railroad  in  the  United  States,  such  cars  being  furnished, 
not  under  any  contract  of  lease  or  allotment  to  any  railroad  com- 
pany operating  in  the  state  but  as  needed  and  upon  the  direct 
request  of  shippers  or  railroad  compajiies,  acting  on  behalf  of  ship- 
pers, may  be  required,  by  the  state,  to  pay  a  tax  on  the  average 
number  of  its  cars  within  the  borders  of  the  state,  notwithstanding 
the  fact  that  none  of  such  ears  carry  purely  intrastate  shipments  and 
that  the  corporation  has  no  oflSce  nor  place  of  business  nor  property, 
other  than  its  cars,  within  the  state.^^     But  the  Kentucky,  statute 

10  Pullman 'a     Palace     Car     Co.     v.  B.  Co.  (The  Delaware  Railroad  Tax), 

Pennsylvania,  141  U.  S.  18,  35  L.  Ed.  18  Wall.   (U.  S.)   206,  21  L.  Ed.  888. 

613.  This  tax  seems  to  be  one  sui  generis. 

llMinot  v.  Philadelphia,  W.   &  B.  12  American     Refrigerator     Transit 
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which  imposes  a  tax  upon  the  personal  property  of  domestic  corpo- 
rations, whether  such  property  be  within  or  without  the  state,  is  in- 
valid as  to  cars  of  a  domestic  refrigerator-car  company  which  are 
permanently  located  in  foreign  states  and  are  employed  there  in  the 
prosecution  of  the  company's  business.^^ 
A  license  fee  or  excise  of  a  certain  per  cent  of  the  entire  authorized 


Co.  V.  Hall,  174  U.  S.  70,  43  L.  Ed. 
899.  Said  the  court:  "It  having  been 
settled,  as  we  have  seen,  that  where  a 
corporation  of  one  state  brings  into 
another,  to  use  and  employ,  a  portion 
of  its  movable  personal  property,  it  is 
legitimate  for  the  latter  to  impose 
upon  such  property,  thus  used  and  em- 
ployed, its  fair  share  of  the  burdens 
of  taxation  imposed  upon  similar  prop- 
erty used  in  like  way  by  its  own 
citizeiis,  we  think  that  such  a  tax  may 
be  properly  assessed  and  collected,  in 
cases  like  the  present,  where  the  spe- 
cific and  individual  items  of  property 
so  used  and  employed  were  not  con- 
tinuously the  same,  but  were  con- 
stantly changing,  according  to  the  exi- 
gencies of  the  business,  and  that  the 
tax  may  be  fixed  by  an  appraisement 
and  valuation  of  the  average  amount 
of  the  property  thus  habitually  used 
and  employed.  Nor  would  the  fact 
that  such  cars  were  employed  as  ve- 
hicles of  transportation  in  the  inter- 
change of  interstate  commerce  render 
their  taxation  invalid."  See  also 
Union  Refrigerator  Transit  Co.  v. 
Lynch,  177  U.  S.  149,  44  L.  Ed.  708, 
710,  in  which  the  facts  were  similar 
to  those  in  American  Refrigerator 
Transit  Co.  v.  Hall,  supra,  and  in 
which  the  court  said:  "The  complaint 
in  this  case  contained  no  averment 
as  to  the  average  number  of  cars  of 
plaintiff  in  error  used  in  the  state  of 
Utah,  but  it  did  show  that  the  com- 
pany was  doing  business  in  Utah  in 
the  year  for  which  the  tax  in  question 
was  levied,  and  that  it  was  running 
its  cars  into  and  through  the  state, 
using,  employing,  and  earing  for  them 


there  for  .profl.t,  in  the  same  manner 
as  the  cars  in  that  [American  Refrig- 
erator Transit  Co.  v.  Hall]  case,  and 
it  was  not  alleged  that  the  assessment 
by  the  state  board  of  equalization  was 
unreasonable,  or  unjust,  or  in  excess 
of  the  valuation  of  other  like  prop- 
erty for '  taxation,  or  that  the  method 
of  apportionment  was  erroneous.  The 
presumption  is  that  the  action  of  the 
taxing  officers  was  correct  and  regular, 
and  that  the  number  of  cars  assessed 
by  thfe  state  board  of  equalization 
was  the  average  number  used  and  em- 
ployed by  plaintiff  in  error  in  the 
state  of  Utah  during  1897.  The  objec- 
tion is  not  that  too  many  cars  were 
assessed,  or  that  they  were  assessed 
too  much,  or  in  an  improper  manner, 
even  if  we  could  consider  such  ques- 
tions, but  simply  that  they  could  not 
be  taxed  at  all.  And  this  objection 
was  considered  and  overruled  in  the 
case  [American  Kefrigerator  Transit 
Co.  V.  Hall]  to  which  we  have  re- 
ferred. ' ' 

13  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  50  L.  Ed. 
150,  4  Ann.  Cas.  493,  rev'g  26  Ky.  L. 
Eep.  23,  80  S.  W.  490.  In  delivering 
the  opinion  of  the  Federal  Supreme 
Court  in  this  case,  Mr.  Justice  Brown 
used  the  following  cautionary  lan- 
guage: "It  is  unnecessary  to  say  that 
this  case  does  not  involve  the  ques- 
tion of  the  taxation  bf  intangible  per- 
sonal property,  or  of  inheritance  or 
succession  taxes,  or  of  questions  aris- 
ing between  different  municipalities 
or  taxing  districts  within  the  same 
state,  which  are  controlled'  by  dif- 
ferent considerations." 
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capital  of  a  foreign  eorporation  doing  both  a  local  and  interstate 
business  in  different  states,  although  declared  by  the  state  imposing 
it  to  be  merely  a  charge  for  the  privilege  of  conducting  a  local  busi- 
ness within  its  boundaries,  is  essentially  and  for  every  practical  pur- 
pose a  tax  on  the  entire  business  of  the  corporation,  including  that 
which  is  interstate,  and  on  its  entire  property,  including  that  in  other 
states,  the  capital  stock  representing  as  it  does  all  of  the  business  of 
the  eorporation  of  every  class  and  all  of  the  corporation's  property 
wherever  located.^*  So,  in  view  of  Ifhe  commerce  and  due  process 
clauses  of  the  Federal  Constitution,  the  Texas  statutes,  under  which 
a  foreign  corporation  is  required  to  pay  a  charge,  based  on  the  amount 
of  its  authorized  capital  stock,  for  a  permit  to  do  business  in  the 
state,  and  to  pay  an  annual  franchise  tax  based  upon  the  amount  of 
its  capital  stock,  unless  the  amount- thereof,  issued  and  outstanding, 
,plus  the  surplus  and  undivided  profits  of  the  corporation  exceed  its 
authorized  capital  stock,  when  and  in  which  case  the  tax  is  to  be 
based  on  the  aggregate  of  such  amounts,  are  invalid  as  to  a  foreign 
corporation  engaged  in  interstate  commerce.^*  But  an  annual  tax 
on  .domestic  corporations,  computable  on  the  basis  of  the  corpora- 
tion's paid-up  capital  stock  unless  such  stock  amount  to  $5,000,000 
or  more,  when  and  in  which  case  the  charge  is  to  be  the  maximum  of 
$2,500,  is  a  franchise  tax  and  not  one  on  property,  and  hence  a  domes- 
tic railroad  company  with  a  paid-up  capital  of  $31,660,000,  is  not, 
by  being  compelled  to  pay  such  tax,  required  to  pay  a  tax  on  prop- 
erty outside  of  the  jurisdiction  of  the  state  even  though  its  road 
extends  into  foreign  states.^^  Nor  is  the  Arkansas  franchise  tax  on 
the  right  to  do  an  intrastate  business,  the  amount  of  which, t£ix  is  fixed 
solely  by  refereince  to  the  property  of  the  corporation  that  is  within 
the  state  and  that  is  used  in  business  transacted  within  the  state, 
invalid  as  to  a  foreign  railroad  company  doing  business  in  the  state. ^''' 
A  franchise  tax  on  a  domestic  railroad  company,  computed  on  the 
hasis  of  the  amount  of  the  company's  capital  stock  employed  within 
the  state,  is  not  invalidated  by  the  fact  that  the  only  deduction  from 
the  amount  of  the  capital  stock  for  rolling  stock  which  was  used 

14  International  Paper  Co.  V.  Massa-  IB  See   §  4'588,  supra,  and  the  cases 

chusetts,  246  U.  S.  135,  142,  62  L.  Ed.  cited  in  note  10,  therein. 

624,  Ann.  Caa.  1918  C  617,  reeapitulat-  16  Kansas  City,  Ft.  S.  &  M.  E.  Co. 

ing  the  holdings  in  Ludwig  v.  "Western  v.  Botkin,  240  U.  S.  227,  60  L.  Ed;  617, 

U.  Tel.  Co.,  216  V.  S.  146,  54  L.  Ed.  afE'g  95  Kan.  261,  147  Pac.  791. 

423;  Pullman  Co.  v.  Kansas,  216  IT.  S.  17  St.  Louis  Southwestern  R.  Co.  v. 

56,  54  L.  Ed.  378,  and  Western  V.  Tel.  Arkansas,   235  U.  S.   350,   59   L.   Ed. 

Oo.  V.  Kansas,  216  TJ.  S.  1,  54  L.  Ed.  265,  aflf'g  106  Ark.  321,  152  S.  W.  110. 
355, 
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outside  of, the  state  was  for  such  rolling  stock  as  was  exclusively  so 
used  during  the  whole  of  the  tax  year,  and  that  there  was  no  addi- 
tional deduction  for  the  proportional  amount  of  rolling  stock  which 
was  continuously  absent  from  the  state,  when  "the  absences  relied 
on  [to  sustain  the  claim  of  right  to  such  additional  deduction]  were 
not  in  the  course  of  travel  upon  fixed  routes,  but  random  excursions 
of  casually  chosen  cars,  determined  by  the  varying  orders  of  particu- 
lar shippers  and  the  arbitrary  convenience  of  other  roads. ' '  ^^  Indi- 
ana ferry  franchises  acquired  by  a  Kentucky  ferry  company,  char- 
tered to  operate  a  ferry  across  the  Ohio  River,  cannot,  however,  be 
included,  by  the  state  of  Kentucky,  in  the  valuation  of  the  company's 
f ranchise.^^  But  it  has  been  held  that  the  Pennsylvania  privilege 
tax  on  insurance  companies  of  two  per  cent  of  the  amount  of  the  gross 
premiums  oil  domestic  business  is  not  invalid  as  to  a  foreign  insurance 
company  to  which  part  of  the  premiums  paid  by  residents  of  the 
state  are  paid  outside  thereof.^  So,  without  being  thereby  compelled 
to  pay  a  tax  on  property  beyond  the  jurisdiction  of  the  state,  a  con- 
solidated railroad  company,  composed  of  a  domestic  company  operat- 
ing a  domestic  line  of  road  and  of  foreign  companies  operating  roads 
in.  foreign  states,  may  be  required  to  pay  an  annual  franchise  tax 
computed  on  the  basis  of  its  entire  capital  stock  when  the  domestic 
statute  under  which  the  consolidation  was  locally  effected  provides 
that  the  consolidated  company  shall  "be  in  all  respects  subject  to  the 
laws  of  the  state    *     *     *     as  a  domestic  corporation. "  ^^ 

The  situs  of  a  debt  for  the  purpose  of  taxation  is  the  residence  of 
the  creditor,  and  it  has  been  held,  therefore,  that  a  state  cannot  tax 
bonds  or  other  evidences  of  debt  of  a  domestic  corporation  held  by 
a  nonresident,  whether  a  natural  person  or  a  corporation,  though 
they  may  be  secured  by -a  mortgage  on  property  of  the  corporation 
situated  within  the  state.^**     Ofa  the  other  hand,  a  state  may  tax  a 

18  New  York  v.  Miller,  202  U.  S.  584,  The  enforcement,  against  a  eonsoli- 
50  L.  Ed.  1155.  dated  railroad  company,  composed  of 

19  Louisville  &  J.  Ferry  Co.  v.  Ken-  one  domestic  company  and  several 
tucky,  188  TJ.  S.  385,  47  L.  Ed.  513,  foreign  companies,  of  a  statute  under 
rev  'g  22  Ky.  L.  Kep.  446,  57  S.  W.  624.  which  a  consolidated  company  is  re- 

20  Equitable  Life  Assur.  Society  v.  quired  to  pay  a  sum  equal  to  a  certain 
Pennsylvania,  238  U.  S.  143,  59  L.  JEd.  per  cent  of  its  capital  stock  for  the 
1239,  afE'g  239  Pa.  288,  86  Atl.  787.  filing  of  its  consolidation  agreement, 

21  Kansas  City,  M.  &  B.  E.  Co.  v.  involves  no  attempt  on  the  part  of 
Stiles,  242  U.  S.  Ill,  61  L.  Ed.  176,  the  state  to  extend  its  taxing  power 
aff'g  192  Ala.  687,  68  So.  1018,  and  beyond  its  territorial  limits.  Ashley 
following  Kansas  City,  Ft.  6.  &  M.  v.  Eyan,  153  XT.  S.  436,  38  L.  Ed.  773. 
E.  Co.  V.  Botkin,  240  IT.  S.  227,  60  L.  22State  Tax  on  Foreign-held  Bonds, 
Ed.  617.  15  Wall.  (U,  S.)  300,  21  L,  Ed.  179; 
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resident  on  bonds  of  a  railroad  company  or  other  corporation  secured 
by  a  mortgage  on  property  in  another  state.^^  Moreover,  a  state 
may  tax  shares  of  the  capital  stock  of  a  domestic  corporation  held 
by  a  nonresident,  for  the  shares  are  personal '  property  within  the 
state,  and  personal  property,  including  shares  of  stock,  may  be  sepa- 
rated from  the  person  of  the  owner,  and  taxed  where  it  is  situated, 
wherever  the  owner  may  reside.^  Under  the  federal  statute,  shares 
of  stock  in  a  national  bank  may  be  taxed  by  the  state  in  which  the 
bank  is  located,  although  they  may  be  owned  by  nonresidents.*^  And 
a  state  also  may  tax  shares  of  stock  in  a  foreign  corporation  when 
they  are  domestically  owned.*® 

§  4608.  Delegxition  of  taxing  power.  It  is  a  fundamental  princi- 
ple of  constitutional  law  that,  to  quote  Judge  Cooley,  "a  sovereign 
power  conferred  by.  the  people  upon  any  one  branch  or  department 
of  the  government  is  not  to  be  delegated  by  that  branch  or  depart- 
ment to  any  other.  This  is  a  principle  which  pervades  our  whole 
political  system,  and,  when  properly  understood,  admits  of  no  ex- 
ception. And  it  is  applicable  with  peculiar  force  to  the  case  of  taxa- 
tion.*'   The  power  to  tax  is  a  legislative  power.     The  people  have 


Northern  Cent.  E.-  Co.  v.  Jaokson,  7 
Wall.  (U.  S.)  262,  19  L.  Ed.  88;  Diaven- 
port  V.  Mississippi  &  M.  R.  Co.,  12 
Iowa  539;  Street  R.  Co.  v.  Morrow, 
S7  Tenn.  406,  2  L.  R.  A.  853,  11  S.  W. 
348;  Com.  v.  Chesapeake  &  O.  R.  Co., 
?7Gratt.  (Va.)  344. 

In  Northern  Cent.  Ry.  Co.  v.  Jack- 
son, 7  "Wall.  (U.  S.)  262,  19  L.  Ed.  88, 
it  was  held  that  a  state  cannot  tax 
interest  on  mortgage  bonds  given  by 
a  railroad  company  and  binding  every 
part  of  its  road,'  both  within  and 
without  the  state,  when  they  are  held 
by  a  nonresident. 

2SKirtland  v.  Hotchkiss,  100  U.  S. 
491,  25  L.  Ed.  558;  Maokay  v.  City 
&  County  of  San  Francisco,  113  Cal. 
392,  45  Pae.  696;  Buck  v.  Miller,  147 
Ind.  586,  37  L.  E.  A.  3«4,  -62  Am.  St. 
Rep.  436,  47  N.  E.  8,  45  N.  E.  647. 
The  fact  that  the  bonds  are  payable 
in  the  other'  states  is  immaterial.  See 
the  eases  above  cited. 

*4Tappan  v.  Merchants'  Nat.  Bank 
of  Chicago,  19  Wall.  (U.  S.)  490,  22 


L.  Ed.  189;  State  v.  Travelers'  Ins. 
Co.,  70  Conn.  590,  66  Am.  St.  Rep. 
13;8;  American  Goal  Go.  v.  Allegheny 
County  Com'rs,  59  Md.  185;  Town  of 
St.  Albans  v.  National  Oar  Co.,  57  Vt. 
68.  Compare  North  Carolina  R.  Go. 
v.  Alamance  County  Com'rs,  91  N. 
C.  454.    See  also  §  4624,  infra. 

25  See  §  4626. 

26  Lockwood  v.  Town  of  Weston,  61 
Conn.  211,  23  Atl.  9;  Greenleaf  v. 
Board  Review  Morgan  Co.,  184  111.  226, 
75  Am.  St.  Rep.  ,168,  56  N.  E.  296. 
See  also  §  4625,  infra. 

27  In  Michigan  Cent.  R.  Co.  v.  Pow- 
ers, 201  U.  S.  245,  60  L.  Ed.  744,  the. 
Supreme  Court  of  the  United  States 
suggests  that  "there  might  be  a 
question  whether,  even  if  there  were  a 
clear  delegation  of  legislative  func- 
tions [in  the  matter  of  taxation]  to 
other  departments  of  the  state  gov- 
ernment, it  would  be  void  under  the 
Federal  Constitution, ' '  and,  while  it 
pretermitted"  a  determination  of  the 
matter  as  being  then  unnecessary,  it 
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created  a  legislative  department  for  the  exercise  of  the  legislative 
power;  and  within  that  power  lies  the  authority  to  prescribe  the 
rules  of  taxation,  and  to  regulate  the  manner  in  which  those  rules 
shall  be  given  effect..  The  people  have  not  authorized  this  depart- 
ment to  relieve  itself  of  the  responsibility  by  a  substitution  of  other 
agencies.  But  it  is  never  assumed  by  the  people  that  the  legislature 
can  take  such  supervision  of  all  the  infinite  variety  of  interests  in 
the  state,  and  of  all  local  as  well  as  general  affairs,  as  to  be  able  to 
determine  in  every  instance  precisely  what  is  needed  in  matters  of 
taxation,  and  precisely  what  purposes  shall  at  any  time,  under  the 
peculiar  circumstances,  be  provided  for.  There  is  a  difference  be- 
tween making  the  law  and  giving  effect  to  the  law;  the  one  is  legis- 
lation and  the  other  administration.  "We  conceive  that  the  legisla- 
ture must,  in  every  instance,  prescribe  the  rule  under  which  taxation 
may  be  laid;  it  must  originate  the  authority  under  which,  after  due 
proceedings,  the  tax  gatherer  demands  the  contribution;  but  it  need 
not  prescribe  all  the  details  of  action,  or  even  fix  with  precision  the 
sum  to  be  raised  or  all  the  particulars  of  its  expenditure.  If  the 
rule  is  prescribed,  which,  in  its  administration,  works  out  the  result, 
that  is  sufficient;  but  to  refer  the  making  of  the  rule  to  another 
authority,  would  be  in  excess  of  legislative  power.**  *  #  *  There 
is,  nevertheless,  one  clearly  defined  exception  to  the  rule  that  the 
legislature  shall  not  delegate  any  portion  of  its  authority.  The  ex- 
ception, however,  is  strictly  in  harmony  with  the  general  features  of 

observed  that  "whatever,  in  view  of  of  a,  republican  form  of  government, 

the  distinct  grant  in  the  Federal  Con-  or  be  a  denial  of  due  process,  or  equal 

stitution   to  the  President,   Congress,  protection?" 

and  the-  judiciary  lof  separately  the  ZftA  state  legislature  does  not  aban- 
executive,  legislative,  and  judicial  don  any  part  of  its  functions  regard- 
powers  of  the  nation,  may  be  the  iftg  taxation  by  leaving  it  to  the  state 
power  of  Congress  in  the  delegation  board  of  assessors  to  determine,  for 
of  legislative  functions,  a  very  dif-  the  purpose  of  railroad  taxation,  the, 
ferent  question  is  presented  when  the  average  rate  of  the  ad  valorem  taxes 
restrictions,  of  the  Federal  Constitu-  levied  in  the  state,  on  other  than  cor- 
tion  are  invoked  to  restrain  like  ao-  porate  property,  by  the  several  tax- 
tion  in  a  state.  Crimes  against  the  ing  powers  thereof,  such  average  rate 
nation  must  be  prosecuted  by  indict-  to  be  the  rate  at  which  the  state  tax 
ment,  yet  a  state  may  proceed  by  in-  on  railroad  property,  other  than  realty 
formation.  Suppose  a  state,  by  its  not  actually  occupied  in  the  exercise 
constitution,  grants  legislative  func-  of  the  company's  franchises,  etc., 
fions  to  the  executive,  or  to  the  judi-  shall  be  levied.  Michigan  Cent.  B. 
eiary,  what  provision  of  the  Federal  Co.  v.  Powers,  201  U.  S,  245,  50  L. 
Constitution  will  nullify  the  action?  Ed.  744. 
'IVill  the  grant  work  an  abandonment 
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our  political  system,  and  it  rests  upon  an  implication  of  popular 
assent  which  is  conclusive.  This  exception  relates  to  the  ease  of  mu- 
nicipal corporations.  Immemorial  custom,  which  tacitly  or  expressly 
has  been  incorporated  in  the  several  state  constitutions,  has  made 
these  organizations  a  necessary  part  of  the  general  machinery  of  state 
government,  and  they  are  allowed  large  authority  in  matters  of  local 
government,  and  to  a  considerable  extent  are  permitted  to  make  the 
local  laws.  This  indulgence  has  been  carried  into  matters  of  taxa- 
tion, the  state  in  very  many  cases  doing  little  beyond  prescribing 
rules  of  limitation  within  which  for  local  purposes  the  local  authori- 
ties may  levy  taxes,  but  with  full  reserved  power,  nevertheless,  to 
recall  the  delegation  at  pleasure."  *®  So  the  Federal  Supreme  Court 
has  recognized  taxation  as  a  power  incident  to  a  municipal  corpora- 
tion for  all  of  the  purposes  authorized  by  the  municipality's  charter 
and  by  subsequent  legislation.  In  so  doing,  such  court  declared  that 
the  taxing  power  is  one  "that  may  be  delegated  by  the  legislature 
to  municipal  corporations,  which  are  merely  instrumentalities  of  the 
state  for  the  better  administration  of  the  government  in  matters  of 
local  concern.  When  such  a  corporation  is  created,  the  power  of 
taxation  is  vested  in  it  as  an  essential  attribute,  for  all  the  purposes 
of  its  existence,  unless  its  exercise  be  in  express  terms  prohibited. 
For  the  accomplishment  of  those  purposes,  its  authorities,  however 
limited  the  corporation,  must  have  the  power  tp  raise  money  and  con- 
trol its  expenditure.  In  a  city,  even  of  small  extent,  they  have  to 
provide  for  the  preservation  of  peace,,  good  order  and  health,  and 
the  execution  of  such  measures  as  conduce  to  the  general  good  of 
its  citizens ;  such  as  the  opening  and  repairing  of  streets ;  the  con- 
struction of  sidewalks,  sewers  and  drains;  the  introduction  of  water, 
and  the  establishment  of  a  fire  and  police  department.  In  a  city  like 
New  Orleans,  situated  on  a  navigable  stream,  or  on  a  harbor  of  a 
lake  or  sea,  their  powers  are  usually  enlarged,  so  as  to  embrace  the 
building  of  wharves  and  docks  or  levees  for  the  benefit  of  commerce, 
and  they  may  extend  also  to  the  construction  of  roads  leading  to  ijt, 
or  the  contributing  of  aid  towards  their  construction.  The  number 
and  variety  of  works  which  may  be  authorized,  having  a  general 
regard  to  the  welfare  of  the  city  or  of  its  people,  are  mere  matters 
of  legislative  discretion.  All  of  them  require  for  their  execution 
considerable  expenditures  of  money.  Their  authorization  without 
providing  the  means  for  such  expenditures  would  be  an  idle  and  futile 
proceeding.    Their  authorization,  therefore,  implies  and  carries  with 

2»Oooley  on  Taxation  (Srd  Ed.),  p. 
99. 
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it  Uie  power  to  adopt  the  ordinary  means  employed  by  such  bodies 
to  raise  funds  for  their  execution,  unless  such  funds  are  otherwise 
provided.  And  the  ordinary  means  in  such  cases  is  taxation.  A 
municipality  without  the  power  of  taxation  would  be  a  body  without 
life,  incapable  of  acting,  and  serving  no  usefid  purpose.  For  the 
same  reason,  when  authority  to  borrow  money  or  incur  an  obligation 
in  order  to  execute  a  public  work  is  conferred  upon  a  municipal  cor- 
poration, the  power  to  levy  a  tax  for  its  payment  or  the  discharge 
of  the  obligation  accompanies  it;  and  this,  too,  without  any  special 
mention  that  such  power  is  granted.  This  arises  from  the  fact  that 
such  corporations  seldom  possess — so  seldom,  indeed,  as  to  be  excep- 
tional— any  means  to  discharge  their  pecuniary  obligations  except  by 
taxation.  *  *  *  Indeed,  it  is  always  to  be  assumed,  in  the  ab- 
sence of  clear  restrictive  provisions,  that  when  the  legislature  grants 
to  a  city  the  power  to  create  a  debt,  it  intends  that  the  city  shall  pay 
it,  and  that  the  payment  shall  not  be  left  to  its  caprice  or  pleasure. 
Wlen,  therefore,  a  power  to  contract  a  debt  is  conferred,  it  must  be 
held  that  a  corresponding  power  of  providing  for  its  payment  is  also 
conferred.  The  latter  is  implied  in  the  grant  of  the  former,  and 
such  implication  cannot  be  overcome  except  by  express  words  ex- 
cluding it.  "30 

Some  of  the  state  courts,  however,  decline  to  go  to  the  extent  to 
which  the  Supreme  Court  of  the  United  States  has  gone.  So,  the  Illi- 
nois Supreme  Court  has  denied  that  municipal  corporations  have  any 
inherent  power  to  impose  taxes.'^     Before  a  municipal  corporation 

30  United  States  v.  New  Orleans,  98  their  warrant  for  the  exercise  of  the 
U.  S.  381,  25  L.  Ed.  225.  power    in    the    words    of    the    grant, 

"The  power  to  tax  is  inherent  in  a  which    are    to   be    strictly   construed, 

municipal    corporation    duly    created,  The    reasona,ble    presumption   is   that 

whether  expressly  granted  or  not.    Of  the  state  has  granted,  in  clear  and  un- 

course,  the  legislature  can  regulate  it  mistakable  terms  all  it  has  intended 

and  confer  it  on  any  specified  officers,  to  grant  at  all." 
and    thus    limit    the    exercise    of   the  In  an  earlier  case,  the  Blinoia  Su- 

power  by  the  municipality. ' '     Risley  preme  Court  held  that  a  statute,  pro- 

V.  TJtica,  179  Fed.  875,  889.  viding  that  a  city  might  permit  the 

31  People  V.  Lake  Erie  &  W.  R.  Co.,  construction  of  a  street  railway  upon 
248  111.  32,  93  N.  E.  288.  In  this  case,  such  conditions  as  it  deemed  best  for 
the  court  said:  "That  power  [the  the  public  interest,  authorized  a  city 
power  to  levy  taxes],  is  inherent  in  to  require  at  a  street  railway  com- 
the  legislature,  and  absolute,  except  pany  that  it  pay  an  annual  tax  for 
as  restrained  by  the  Constitution  each  mile  of  its  track.  Chicago  Gen- 
*  *  *;  and  if  any  grant  of  power  eral  B.  Co.  v.  Chicago,  176  HI.  253,  66 
to  tax  is  made  by  the  legislature  to  L.  E.  A.  959,  68  Am.  St.  Bep.  188,  52 
municipal    corporations    or    local    au-  N.  E.  880. 

thorities,  they  must  be  able  to  show 
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can  levy  and  collect  taxes,  says  such  court,  "it  must  receive  express 
authority  from  the  state  to  do  so.  "We  have  repeatedly  held  that  a 
grant  of  power  to  levy  taxes  must  be  strictly  construed,  and  that  the 
methods  prescribed  by  the  legislature  must  be  substantially  followed, 
and  that  a  failure  to  comply  vidth  the  statutory  requirements  is  not 
a  mere  irregularity,  but  is  a  fatal  omission,  which  vitiates  the 
taxes.  "^^  And  much  the  same  view  as  to  the  genesis  of  a  munici- 
pality's power  to  tax  obtains  in  Pennsylvania.  "While  taxation," 
says  the  Supreme  Court  of  that  state,  ' '  is  an  incident  of  sovereignty 
absolutely  necessary  to  maintain  government,  the  authority  to'  impose 
taxes  depends  upon  express  legislative  grant,  and  not  upon  incidental 
governmental  power.  There  is  no  such  thing  as  taxation  by  impli- 
cation. The  burden  is  always  upon  the  taxing  authority  to  point  to 
the  act  of  assembly  which  authorizes  the  imposition  of  the  tax  claimed. 
Taxation  is  a  sovereign  state  governmental  power  not  possessed  by 
municipalities  or  municipal  divisions  unless  delegated  to  them.  In 
other  words,  municipalities  have,  no  implied  power  of  taxation  and 
must  look  to  the  statutory  grant  for  such  authority  as  they  possess 
in  the  imposition  of  taxes."  ^' 

In  his  valuable  work  on  municipal  corporations,  Mr.  McQuillin, 
while  recognizing  the  fact  that  the  federal  courts  and  some  of  the 
state  courts  have  taken  a  different  position  in  the  matter,  says :  ' '  The 
power  possessed  by  local  communities  at  present  to  assess  and  collect 
taxes  for  municipal  purposes  is  in  the  nature  Of  governmental  au- 
thority conferred  by  the  state.  Generally  this  power  is  exercised 
under  constitutional  authority  expressly  granted  by  the  state  legis- 
latures. The  power  to  levy  taxes  is  not  inherent  in  municipal  corpo- 
rations. There  must  be  legislative  authority  conferred,  in  order 
to  authorize  municipalities  to  levy  taxes,  and  since  the  authority  to 
levy  taxes  is  an  extraordinary  one,  it  should  never  be  left  to  impli- 
cation unless  it  be  a  necessary  implication.  Accordingly,  the  fact 
that  a  statute  limits  the  rate  of  taxation  for  general  purposes  to  a 
named  per  cent  and  subsequently  provides  that  the  rate  of  general 
and  special  taxes  must  not  exceed  a  certain  larger  per  cent  in  any 
fiscal  year,  does  not  authorize,  by  implication,  the  levy  of  special 
taxes.  The  power  must  be  'plainly  and  unmistakably'  conferred,  and 
hence  the  general  welfare  clause  in  the  charter  confers  no  authority 
to  levy  taxes.  So  the  authority  to  levy  taxes  is  not  within  the  police 
power  nor  is   it  implied   from  the   power   to   license   occupations. 

32  People  V.  McEIroy,  248  m.  574,  E.  Co.  v..  Pittsburg,  226  Pa.  419,  75 
94  N.  E.  81.  Atl.  662, 

33  Federal  St,  &  P.  Val.  Passenger 
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Furthermore,  federal  courts  "cannot  impart  taxing  power  to  a  munici- 
pal corporation. ' '  '*  But,  however  this  may  be,  the  fact  remains  that 
the  legislature,  subject  to  constitutional  limitations,  may  confer  upon 
a  municipal  corporation  the  power  to  tax  any  property  within  its 
limits,  including  the  capital  stock  and  property  of,  and  shares  of 
stock  in,  corporations,  for  municipal  purposes.'*  Likewise,  the  legis- 
lature may  authorize  a  city  or  town  to  levy  a  tax  on  corporate  fran- 
chises.'^ 


§  4609.  Taxable  situs  and  place — Realty.  In  the  absence  of  pro- 
vision to  the  contrary,  the  real  property  of  a  corporation  is  taxable 
at  the  place  where  it  is  situated,  although  the  principal  office  or  place 
of  business  of  the  corporation  may  be  elsewhere.'''    It  is  competent, 


34  5  McQuillin  Municipal  Corpora- 
tions, §  2363. 

In  a  case  decided  by  the  Supreme 
Court  of  Maine,  such  court  quotes 
statements  to  the  effect  that  "stat- 
utes delegating  to  municipal  and  other 
inferior  authorities  the  power  of  im- 
posing taxation  must  be  in'  clear  and 
unambiguous  terms,  and  are  subject 
to  the  rule  of  strict  construction," 
and  that,  even  in  the  case  of  the  dele- 
gation of  the  taxing  power  to  munici- 
pal corporations,  "the  power  must  be 
expressly  and  distinctly  granted, ' '  but 
states  that  "in  Paine  v.  Spratley,  5 
Kan.  526,  in  discussing  the  powers  of 
the  city  to>  assess  taxes,  the  court 
said:  'Such  corporations  possess  and 
may  exercise  those  powers  which  are 
granted  in  express  terms;  also  those 
necessarily  implied  or  necessarily  in- 
cident to  the  powers  expressly  grant- 
ed; and  lastly  those  which  are  abso- 
lutely indispensable  to  the  declared 
objects  and  purposes  of  the  corpora- 
tion. In  this  connection  it  may  also 
be  stated  that  it  is  regarded  as  a  set- 
tled principle  of  law  that,  whenever 
there  is  a  fair  and  reasonable  doubt 
as  to  the  existence  of  a  power  in  such 
corporations,  the  courts  will  not  up- 
hold or  enforce  its  execution. '  ' '  After 
setting  out  these  different  positions 
taken    by   different   authorities,    the 


court  seems  to  adopt  the  one  that 
when  the  power  of  taxation  is  neces- 
sarily implied  in,  or  is  necessarily  in- 
cident to  a  power  expressly  granted, 
its  existence  should  be  recognized. 
Auburn  v.  Paul,  110  Me.  192,  85  ^tl. 
571. 

36  Macon  v.  Central  Railroad  & 
Banking  Co.,  50  Ga.  620;  Gordon  v. 
Baltimore,  5  Gill  (Md.)  231;  Union 
Bank  of  Eichmond  v.  Biehmond,  94 
Va.  316,  26  S.  E.  821. 

Before  municipal  officers,  it  was 
said  in  a  Maine  case,  can  rightfully 
assess  a  tax  upon  shares  of  stock, 
' '  they  must  be  authorized  so  to  do  by 
some  law  of  the  state.  They  are  the 
creatures  o£  the  state  law,  and  derive 
their  powers,  in  this  respect,  solely 
from  state  enactment."  Stetson  v. 
Bangor,  56  Me.  274,  288. 

86  South  Covington  &  C.  St.  B.  Co. 
v.  Town  of  Bellevue,.  105  Ky.  283,  57 
L.  B.  A.  50,  49  S.  W.  23. 

As  to  municipal  taxation  of  the 
franchises  of  railroad  companies,  see 
San  Jose  v.  San  Jose  &  S.  C.  E.  Co., 
53  Cal.  475,  476;  Huck  v.  Chicago  & 
A.  B.  Co.,  86  ni.  352. 

37  Nashua  Sav.  Bank  v.  Nashua,  46 
N.  H.  889;  Carbon  Iron  Co.  v.  Carbon 
County,  39  Pa.  St.  251.  And  see  Bos- 
ton "Water  Power  Co.  v.  Boston,  9 
Mete.  (Mass.)   199;  Providence  Inst 
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however,  for  the  legislature  to  make  such  property  taxable  in  the 
county  in  which  the  corporation  resides — ^that  is,  the  county  in  which 
it  has  its  principal  office  or  place  of  business — although  the  property 
may  be  located  in  another  county.^®  So  while,  the  real  property  of 
railroad  companies  is  sometimes  taxed,  like  other  realty,  in  the 
counties  in  which  it  is  located,  it  is,  in  other  jurisdictions,  taxed  as 
an  entirety  at  the  place  where  the  company  has  its  principal  office.^' 

§  4610.  —  Personalty  in  general.  It  is  "a  general  rule  of  the  law 
of  taxation  of  personal  property  that  such  property  can  only  be 
taxed  at  the  residence  of  the  owner,  or  at  such  place  as  it  has  acquired 
a  situs,  which  will  subject  it  to  the  taxing  power  of  the  state  where 
found."*" 


for  Savings  v.  Gardiner,  4  R.  I.  484; 
American  Bank  v.  Mumford,  4  B.  I. 
478. 

SSAmesbury  Woolen  &  Cotton  Mfg. 
Co.  V.  Inhabitants  of  Amesbury,  17 
Mass.  461;  Amesbury  Nail  Factory  Co. 
V.  Weed,  17  Mass.  53;  Salem  Iron 
Factory  Co.  v.  Inhabitants  of  Dan- 
vers,  10  Mass.  514;  Goodell  Mfg.  Go. 
V.  Trask,  11  Pick.  (Mass.)  514. 

39  As  to  this,  see  the  following  de- 
cisions: 

United  States.  Huntington  v.  Cen- 
tral Pae.  K.  Co.,  2  Sawy.  503,  Fed. 
Cas.  liTo.  6,911. 

CaUfomia.  People  v.  Placerville  & 
S.  Val.  R.  Co.,  34  Cal.  656;  People  v. 
McCreery,  34  Cal.  "459. 

Connecticut.  Osborn  v.  Hartford  & 
N.  H.  E.  Co.,  40  Conn.  498. 

Illinois.  Chicago,  B.  &  Q.  B.  Co.  v. 
Paddock,  75  111.  616;  Sangamon  &  M. 
B.  Co.  V.  Morgan  County,  14  111.  163, 
56  Am.  Dee.  497. 

Indiana.  Toledo  &  W.  B.  Co.  v.  La- 
fayette, 22  Ind.  262. 

Kentucky.  Applegate  v.  Ernst,  3 
Bush  648. 

Virginia.  Orange  &  A.  B.  Co.  v. 
Alexandria,  17  Gratt.  176. 

A  railroad  company  may  be  taxable 
in  each  county  through  'which  its  road 
runs,  upon  the  proportion  of  the  whole 
value  of  its  road  which  the  length  of 


the  road  in  each  county  bears  to  the 
whole  length  of  the  road  within  the 
state.  See  State  Bailroad  Tax  Gases, 
92  U.  S.  575,  23  L.  Ed.  663;  Huck  v. 
Chicago  &  A.  B.  Co.,  86  111.  352. 

The  inherent  value  in  the  property 
of  a  street  railway  company  over  and 
above  the  cost  of  reproducing  its  rails, 
stringers,  poles,  wires,  power  house, 
etc.,  springs  not  out  of  any  ownership 
by  the  company  of  an  interest  in  the 
soil  of  the  highways  over  which  its 
road  passes,  but  out  of  its  ownership 
of  the  franchise  to  maintain  and  op- 
erate its  road  over  those  highways 
and  to  collect  tolls  from  all  persons 
traveling  on  such  road,  and  it  is  this 
franchise  and  not  any  easement  in  the 
soil  of  the  highways  which,  in  this 
connection  constitutes  the  taxable 
value,  and,  when  the  state  alone  has 
the  right  to  tax  franchises,  the  mu- 
nicipality in  which  the  company  op- 
erates its  road  cannot  tax  the  basis 
of  the  value  of  the  company's  prop- 
erty as  an  interrelated  whole  on  the 
theory  that  it  is  real  estate.  Newark 
V.  State  Board  of  Taxation,  67  N.  J. 
L.  246',  51  Atl.  67,  rev'g  66  N.  J.  L. 
466,  49  Atl.  525.  See  also  North  Jer- 
sey St.  B.  Co.  V.  Jersey  City,  74  N. 
J.  L.  761,  67  Atl.  33. 

40  State  Board  of  Assessors  v. 
Comptoir  Nat.  d'Escompte,  191  U.  S. 
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In  the  absence  of  provision  to  the  contrary,  and  except  in  the  case 
of  corporeal  personalty*^  located  in  a  state  different  from  the  one 
in  which  its  owner  resides,**  the  situs  of  personal  property,  for  the 
purpose  of  taxation,  follows  the  person  of  the  owner,  and  it  is  taxable 
at  the. place  where  he  resides,  and  this  is  true  of  the  personal  property 
of  a  corporation.**  The  residence  of  a  corporation  for  this  purpose, 
as  for  other  purposes,**  is  in  the  state  by  or  under  whose  laws  it  was 
created,  and,  in  the  absence  of  provision  to  the  contrary,  and  gener- 
ally by  express  provision,  in  the  county  or  city  in  which  it  has  its 
principal  office  or  place  of  business.*^     This  rule,  however,  applies 


388^  48  L.  Ed.  233,  quoted  in  Bridge- 
port Projectile  Co.  v.  Bridgeport,  — 
Conn.  — ,  102  Atl.  644. 

41 ' '  Corporeal  personal  property  is 
conceded  to  be  taxable  at  the  place 
where  it  is  actually  situated."  Bris- 
tol V.  Washington  County,  177  U.  S. 
133,  44  L.  Ed.  701. 

42  The  Kentucky  statute  which  im- 
poses a  tax  upon  the  personal  prop- 
erty of  domestic  corporations  whether 
such  property  be  within  or  without 
the  state  is  invalid  as  to  cars  of  a  do- 
mestic refrigerator-car  company  which 
are  permanently  located  in  foreign 
states  and  are  employed  there  in  the 
prosecution  of  the  company's  busi- 
ness. Union  Eefrigerator  Transit  Co. 
V.  Kentucky,  199  U.  S.  194,  50  L.  Ed. 
150,  4  Ann.  Oaa.  493,  rev  'g  26  Ky.  L. 
Rep.  23,  80  S.  W.  490.  In  delivering 
the  opinion  of  the  _  Federal  Supreme 
Court  in  this  case,  Mr.  Justice  Brown 
used  the  following  cautionary  lan- 
guage: "It  is  unnecessary  to  say  that 
this  case  does  not  involve  the  ques- 
tion of  the  taxation  of  intangible  per- 
sonal property,  or  of  inheritance  or 
succession  taxes,  or  of  questions  aris- 
ing between  different  municifalities 
or  taxing  districts  within  the  same 
state,  which  are  controlled  by  differ- 
ent considerations." 

See  also  §  4607,  supra. 

43  Tappan  v.  Merchants'  Nat.  Bank 
of  Chicago,  19  "Wall.  (V.  S.)  490,  22 
L.  Ed.  180;  Tost  v.  Lake  Brie  Transp. 


Co.,  112  Fed.  74®;  People  v.  Cald- 
well, 142  111.  434,^2  N.  B.  691;  Sanga- 
mon &  M.  E.  Co.  V.  Morgan  County, 
14  111.  163,  56  Am.  Dee.  497. 

44  §§  387  et  seq.,  supra. 

45  Illinois.  Sangamon  &  M.  E.  Co. 
V.  Morgan  County,  14  111.  163,  56  Am. 
Dee.  497. 

Maryland.  Baltimore  v.  Baltimore 
Cfty  Passenger  Ey.  Co.,  57  Md.  31. 

Michigan.  Detroit  Transp.  Co.  v. 
Board  of  Assessors  City  of  Detroit,  91 
Mich.  382,  51  N.  W.  978. 

New  York.  Western  Transp.  Co. 
V.  Scheu,  19  N.  T.  408;  People  v.  Mo- 
Lean,  17  Hun  204;  Peter  Cooper's 
Glue  Factory  v.  McMahon,  15  Abb. 
N.  Caa.  314. 

Ohio.  Peltou  v.  Northern  Transp. 
Co.,  37  Ohio  St.  450. 

Virginia.  State  Bank  of  Virginia 
V.  Eiehmond,  79  Va.  113. 

Wisconsin.  Milwaukee  Steamship 
Co.  V.  Milwaukee,  83  Wis.  590,  18  L. 
R.  A.  353,  53  N.'  W.  839. 

Under  a  statute  providing  that  all 
foreign  corporations  doing  business  in 
the  state  shall  be  assessed  upon  all 
sums  invested  in  the  state  in  its  busi- 
ness in  the  same  manner  as  if  they 
were  domestic  corporations,  a  foreign 
corporation  doing  business  in  the 
state,  and  having  an  office  therein  was 
held  taxable  for  moneys  invested  in 
the  state  in  the  town  or  ^ard  where 
such  principal  office  is  located,  and 
the  assessment  at  such  place  must  be 
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only  where  there  is  no  provision  to  the  contrary.  It  is  within  the 
power  of  a  state  to  separate  personal  property  from  the  person  of  the 
owner  for  the  purpose  of  taxation,  and  tax  it,  like  real  property,  in 
the  place  where  it  is  situated.*® 


exclusive,  and  embrace  all  property 
liable  to  taxation  within  the  state. 
People  V.  McLean,  80  N.  Y.  2.54,  afE'g 
17  Hun  204,  5  Abb.  N.  Oas.  137. 

It  was  held,  also,  that  the  place 
for  assessment  for  the  purposes  of 
taxatiom  of  a  foreign  insurance  cor- 
poration doing  business  in  the  state 
was  where  the  principal  business  of 
the  corporation  was  carried  on,  and 
not  at  the  residence  of  the  comptroller 
of  the  state,  even  as  to  securities  de- 
posited with  him.  British  Commereial 
Life  Ins.  Oo.  v.  Commissioners  of 
Taxes  &  Assessments,  31  N.  Y.  32. 

Under  a  statute  providing  that  the 
personal  property  of  a  corporation 
shall  be  taxed  in  the  town  "in  which 
it  has  its  principal  place  of  business 
or  exercises  its  corporate  powers," 
the  principal  place  of  business  of  a 
corporation  is  the  place  where  the 
governing  power  of  the  corporation  is 
exercised,  and  not  the  place  where 
the  principal  labor  of  the  employees 
of  the  corporation  is  done.  Middle- 
town  Ferry  Co.  v.  Town  of  Middle- 
town,  40  Conn.  66. 

By  statute  in  New  York  (N.  Y. 
Tax  Laws,  §  11)  it  is  provided  that 
all  the  personal  estate  of  every  incor- 
porated company  liable  to  taxation 
on  its  capital  shall  be  assessed  in  the 
tax  district  where  the  principal  of&ce 
or  place  for  transacting  the  financial 
concerns  of  the  company  shall  be,  or 
if  such  company  has  no  principal  of- 
fice, or  place  for  transacting  its  finan- 
cial concerns,  then  in  the  tax  district 
where  the  operations  of  such  company 
shall  be  carried  on.  Under  such  stat- 
ute, it  has  been  held  that  the  personal 
properly  within  the  state  of  a  foreign 
corporation  doing  business  in  the  state 
is  to  be  taxed  at  the  place  where  its 


principal  ofSce,  within  the  state,  is  lo- 
cated, regardless  of  the  actual  situs 
of  such  property  (New  York  Milk 
Products  Oo.  V.  Damon,  57  N.  Y.  App. 
Div.  261,  263,  68  N.  Y.  Supp.  183; 
People  V.  Assessiors  of  Olean,  15  N.  Y. 
St.  Rep.  461),  and  that  if  a  foreign 
corporation  has  two  or  more  places  of 
business  for  the  sale  of  goods  within 
the  state,  it  is  taxable  on  its  personal 
property  situated  or  employed  any- 
where in  the  state  at  the  place  des- 
ignated by  it  as  its  principal  office 
within  the  state  in  the  certificate  re- 
quired to  be  filed  under  a  statute  pre- 
scribing conditions  upon  which  for- 
eign corporations  may  do  business  in 
the  state.  People  v.  Barker,  157  N. 
Y.  159,  51  N.  E.  1043. 

4fi  United  States.  Columbus  South- 
ern B.  Go.  V.  Wright,  151  U.  S.  470, 
38  L.  Ed.  238;  Tappan  v.  Merchants' 
Nat.  Bank  of  Chicago,  19  Wall.  490, 
22  L.  Ed.  189;  Yost  v.  Lake  Erie 
Transp.  Co.,  112  Fed.  747. 

Colorado.  Denver  &  B.  G.  By.  Co. 
V.  Church,  17  Colo.  1,  31  Am.  St. 
Eep.    252,    28    Pac.   468. 

Georgia.  Armour  Packing  Co.  v: 
Mayor,  stc.  City  of  Savannah,  115  Ga. 
140,  41  S.  E.  237. 

lUinois.  First  Nat.  Bank  of  Men- 
doba  V.  Smith,  65  111.  44,  54;  Cook 
County  V.  Chicago,  B.  &  Q.  R.  Co.,  35 
111.  460;  Mills  v.  Thornton,  26  111.  300, 
79  Am.  Dee.  377. 

Maryland.  William  Wilkens  Co.  v. 
Baltimore,  103  Md.  293,  7  Ann.  Cas. 
1192,  63  Atl.  562. 

.Missouri.  State  v.  Severance,  55 
Mo.   378. 

New  York.  People  v.  Barker,  84 
App.    Div.    469,   «3    N.    Y.   Supp.    33. 

"For  the  purposes  of  taxation,  as 
has  been  repeatedly  affirmed  by  this 
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"The  ancient  rule  indicated  by  the  maxim,  'Mobilia  sequuntur 
personam,'*''  that  personal  property  is  to  be  regarded  as  subject  to 
the  lex  domicilii,  has  never  been  of  universal  application  in  this 
country,  and  in  modem  times  has  seldom  interfered  with  the  power 
to  levy  taxes  upon  such  property.  The  origin  of  that  doctrine  dates 
from  an  ancient  time,  when  jewels  and  gold  principally  constituted 
the  movable  property,  and  that  could  be  taken  by  the  owner  from 


court,  personal  property  may  be  sep- 
arated from  its  owner;  and  he  may  be 
taxed,  on  its  account,  at  the  place 
where  it  is,  although  not  the  place  of 
his  own  domi(jile,  and  even  if  he  is  not 
a  citizen  or  resident  of  the  state  which 
imposes  the  tax."  Pullman's  Palace 
Car  Co.  V.  Pennsylvania,  141  U.  S. . 
18,   35   L.   Ed.   613. 

TJader  a  Michigan  statute,  where  a 
lumber  company  had  its  principal  of- 
fice in  the  city  of  Detroit,  but  had  no 
yard  and  paid  no  taxes  there,  it  was 
held  proper  to  tax  its  lumber  in  a 
remote  township  where,  by  contract 
with  a  company  which  had  its  mill 
and  storage  room  there,  it  wag  manu- 
factured and  I  piled  oh  the  latter 's 
docks,  from  which,  after  remaining 
until  it  was  seasoned,  it  was  taken 
by  purchasers.  Manistique  Lumbering 
Co.  V.  Witter,  58  Mich.  625,  26  N.  W. 
151. 

In  a  recent  Massachusetts  case  it 
appeared  that  the  defendant,  a 
foreign  corporation,  "by  virtue  of  a 
contract  with  the  eity  of  Boston  fur- 
nished it  with  fire  alarm  lamps  and 
with  'boulevard  lanterns,  burners, 
domes,  and  incandescent  mantles'  for 
the  lighting  of  public  streets,  parks, 
and  other  public  places,  all  of  which 
were  owned  by  the  defendant  and 
placed  on  lamp  posts  owned  by  the 
city";  that  "the  defendant  also  fur- 
nished the  gas  consumed  in  them"; 
that  "it  rented  a  building  for  storage, 
for  making  repairs  and  renewals, 
where  also  it  kept  needed  tools  and 
appliances,  owned  by  it";  that  "it 
also  hired  an  office  equipped  with  its 


own  ofBce  furniture";  that  "it  owned 
four  horses,  three  wagons,  three  car- 
riages, two  sleighs,  and  four  har- 
nesses"; that  "all  this  personal  prop- 
erty was  necessary  and  used  for  carry- 
ing out  its  lighting  contract  with  the 
city,"  and  that  "the  tax  [for  which 
the  action  was  brought]  was  levied 
upon  all  this  property."  Declaring 
the  property  involved  to  be  taxable 
in  its  nature,  the  court  held  that  it 
was  included  within  the  descriptive 
words  of  the  Massachusetts  statute 
which  subjects  to  taxation  "merchan- 
dise, machinery,  and  animals  owned 
*  *  *  i  by  foreign  corporations  and 
not"  taxed  under  another  provision 
of  the  law  and  requires  that  such  mer- 
chandise, etc.,  be  "assessed  to  the 
owner  in  the  eity  or  town"  where  lo- 
cated, and  that  it  was  also  compre- 
hended within  the  words  ' '  goods, 
wares,  merchandise"  in  the  other 
Massachusetts  statute  which  provides 
that  such  goods,  etc.,  when  owned  by 
a  foreign  corporation  "shall  be  as- 
sessed in  the  eity  or  town  where  it  is 
situated."  Parker  v.  Eising  Sun  St. 
Lighting  Co.,  —  Mass.  — ,  118  N.  E. 
871. 

IT  The  common-law  rule  embodied 
in  the  maxim  "mobilia  personam  se- 
quuntur" has  been  said  to  be  "sub- 
ject to  so  many  exceptions  and  limi- 
tations that  it  is  quite  as  liable  to 
mislead  as  to  furnish  a  correct  guide, 
when  considered  alone."  Board 
Com'irs  Kingman  Co.  v.  Leonard,  57 
Kan.  531,  34  L.  R.  A.  810,  57  Am.  St. 
Eep.  347,  46  Pac.  960. 
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one  place  to  another ;  but  such  has  not  been  the  case  in  recent  times, 
since,  in  the  continued  progress  of  the  world,  the  accumulated  wealth 
consists  in  large  proportions  of  personal  property,  including,  not  only 
jewels  and  gold,  but  also  a  great  variety  of  other  personal  property, 
much  of  which  is  intangible,  as  franchises,  privileges,  etc.,  but  never- 
theless property  representing  value,  and  none  of  which  is  immedi- 
ately connected  with  the  person  of  the  owner,  yet  over  all  of  which 
it  is  incumbent  upon  government  to  extend  its  protection.  The  con- 
stantly increasing  variety  of  such  property,  perceptible  and  imper- 
ceptible, tangible  and  intangible,  has  caused  the  ancient  rule  e?tpressed 
in  the  maxim  to  yield  more  and  more  to  the  lex  situs;  and  while  it 
is  true  that,  for  many  purposes,  personal  property  is  subject  to  the 
law  of  the  place  of  the  owner's  domicile,  still  the  law  is  well  settled 
that  for  the  purposes  of  taxation,  and  for  other  purposes,  such  prop- 
erty has  its  actual  situs  where  it  has  been  brought  and  used  by  its 
owner,  and  is  subject  to  the  law  of  that  place.  Hence,  if  the  owner 
reside  in  one  state,  and  his  movables  are  taken  to  another,  and  used 
there,  they  may  become  the  subject  of  taxation  in  the  latter  state. 
Such  property  may  be  separated  from  its  owner;  and  he  may  be 
taxed  because  of  it,  at  the  place  where  it  is  found,  although  not  the 
place  of  his  domicile."*'     Accordingly,  it  has  been  held  that  the 

48  Union    Refrigerator    Transit    Co.  National  d'Eseompte,  191  U.  S.   388, 

V.  Lynch,  18  Utah  378,  48  L.   E.  A.  48  L.  Ed.  232. 

790,  55  Pac.  639,    See  also  Pullman's  The  rule  that  personal  property,  as 

Palace  Car  Co.  v.  Pennsylvania,  141  to  its  situs,  follows  the  domicile  of  its 

U.  S.  18,  35  L.  Ed.  613.  owijer  "is  merely  the  law  of  the  state 

"The  maxim,  mobilia  sequuntur  which  recognizes  it;  and  when  it  is 
personam,  •  »  *  iias  been  fre-  called  into  operation  as  to  property 
quently  held  to  be  but  a  fiction  of  located  in  one  state,  and  owned  by  a 
law,  having  its  origin  in  considera-  resident  of  another,  it  is  a  rule  of 
tions  of  general  convenience  and  pub-  comity  in  the  former  state  rather  than 
lie  policy,  and  not  to  be  applied  to  an  absolute  principle  in  all  cases." 
limit  and  control  the  right  of  the  Taylor  v.  Secor  (State  Railroad  Tax 
state  to  tax  property  within  the  juris-  Cases),  93  U.  S.  575,  23  L.  Ed.  663. 
diction,  it  being  intended  to  permit  The  doctrine  "mobilia  sequuntur 
the  owner  to  deal  with  his  personalty  personam"  is  not  allowed  to  stand  in 
•  according  to  the  law  of  his  domicile,  the  way  of  the  taxation  of  personalty 
and  to  make  testamentary  disposition  in  the  place  where  it  has  its  actual 
of  it  according  to  the  law  where  he  is  situs  and  the  requisite  legislative 
rather  than  that  of  the  situs  of  the  jurisdiction  exists.  St.  Louis  v.  Wig- 
property.  It  was  intended  for  con-  gins  Ferry  Co.,  11  Wall.  (U.  S.)  423, 
venience,   and  not   to   be   controlling  20  L.  Ed.  192. 

where  justice  does  not  demand  it. ' '  The  rule  of  law  that  personal  prop- 
State  Board  of  Assessors  v.  Comptoir  erty,  as  to  its  situs,  follows  the  domi- 
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rolling  stock  and  other  personal  property  of  a  railroad  company  may 
be  distributed,  for  the  purpose  of  taxation,  among  the  counties  of 
the  state  through  which  its  line  runs,  although,  in  the  absence  of 
such  a  provision,  the  situs  of  such  property  for  the  purpose  of  taxa- 
tion would  be  at  the  place  where  its  principal  offices  are  situated.** 
Where  a  corporation,  for.  the  purpose  of  evading  taxation,  states 
in  its  articles  of  association  or  certificate  of  incorporation  that  its 
principal  place  of  business  is  in  a  certain  place,  when  in  reality  it  is 
located  and  does  its  business  in  another  place,  the  latter  place  may 
be  treated  as  its  place  of  business  for  the  purpose  of  taxation.*' 
Generally,  however,  the  certificate  is  conclusive  on  this  question.*' 


eile  of  its  owner  is  subject  to  legis- 
lative modification,  limitation  or  re- 
peal. Taylor  v.  Seeor  (State  Bailroad 
Tax  Cases),  92  U.  S.  575,  23  L.  Ed. 
663. 

In  Bridgeport  Projectile  Co.  v. 
Bridgeport,  —  Coiin,  — ,  102  Atl.  644, 
the  court  declares  that,  when  applied 
to  a  purely  intangible  credit,  ' '  the  so- 
called  fiction  that  movables  follow  the 
person  of  the  owner  *  *  *  still 
remains  a  necessity  rather  than  a  fic- 
tion." 

49  Columbus  Southern  E.  Co.  v. 
Wright,  151  U.  S.  470,  38  L.  Ed.  238. 

When  a  state  legislature  declare* 
that  the  rule  that  personal  property, 
as  to  its  situs,  follows  the  domicile 
of  its  owner,  shall  not  apply  in  assess- 
ing irhe  personal  property  of  railroad 
companies,  it  merely  exercises  an  or- 
dinary legislative  function.  Taylor  v. 
Secor  (State  Railroad  Tax  Cases),  92 
IT.  S.  575,  23  L.  Ed.  663. 

"The  ehoses  in  action  of  a  cor- 
poration, its  rolling  stock  and  per- 
sonal property,  according  to  the  prin- 
ciples of  the  common  law,  have  their 
situs  at  the  domicile  or  place  of  busi- 
ness of  the  company.  •  *  •  But 
the  legislature  may  change  the  situs 
of  such  property  for  purposes  of  taxa- 
tion." Franklin  v.  Nashville,  C.  & 
St.  L.  Ey.,  12  Lea   (Tenn.)    521,  537. 

BO  Detroit  Transp.  Co.  v.  Board  of 
Assessors   City   of   Detroit,  91   Mich. 


382,  51  N.  W.  978;  Milwaukee  Steam- 
ship Co.  V.  Milwaukee,  83  Wis.  590, 
18  L.  E.  A.  353,  53  N.  W.  839. 

SI  Western  Transp.  Co.  v.  Scheu,  19 
N.  T.  408;  Pelton  v.  Northern  Transp. 
Co.,  37  Ohio  St.  450,    See  §  395,  supra. 

Under  a  New  York  statute  declar- 
ing that  the  personal  estate  of  every 
corporation,  liable  to  assessment  on 
its  capital,  should  be  assessed  in  the 
town  where  its  principal  o&ee  or 
place  for  transacting  its  financial  con- 
cerns might  be,  or,  if  it  should  have 
no  principal  office  or  place  for  trans- 
acting its  financial  concerns,  then  in 
the  town  where  its  operations  should 
be  carried,  on,  it  was  held  that  the 
location  of  a  manufacturing  corpora- 
tion for  the  purposes  of  taxation  was 
the  place  designated  in  its  certificate 
of  incorporation  as  the  place  where 
its  operations  were  to  be  carried  on,' 
although  its  treasurer's  office  was  in 
another  town,  where  part  of  its  books 
were  kept,  and  its  general  financial 
affairs  transacted.  Oswego  Starch 
Factory  v.  Dolloway,  21  N.  T.  449. 
See  also  Western  Transp.  Co.  v. 
Scheu,  19  N.  Y.  408;  Chesebrough  Mfg. 
■Co.  V.  Coleman,  44  Hun  (N.  T.)  545. 

■Compare  In  re  McLean,  66  Hun  (N. 
Y.)  122,  20  N.  Y.  Supp.  821. 

But  see  Home  Fire  Ins.  Co.  v.  Ben- 
ton, 106  Ark.  552,  153  S.  W.  830,  in 
which  the  court,  while  recognizing 
that  some  authorities  hold  to  the  con- 


8114 


Ch.59] 


Taxation 


[§  4611 


In  the  absence  of  provision  to  the  contrary,  the  franchise  of  a 
corporation,  when  it  is  taxed,  is  taxable  in  the  place  where  its  prin- 
cipal office  or  place  of  business  is  located.**  This  is  likewise  true  of 
the  capital  stock  and  surplus  of  a  domestic  corporation.  ' '  The  situs 
of  the  capital  stock  and  surplus  of  a  domestic  corporation,  for  the 
purpose  of  taxation,"  says  the  Supreme  Court  of  Arkansas,  "is  in 
the  county  where  the  corporation  has  its  principal  place  of  busi- 


"63 


§4611.  —Credits.  While  "the  undoubted  rule  is  that,  for  the 
purposes  of  taxation  a  debt  is  property  at  the  residence  or  domicile 
of  the  creditor"**  it  is  also  true  that  a  debt  may  acquire  a  situs 
elsewhere.** 

For  the  purpose  of  taxation,  a  distinction  is  to  be  drawn  between 
mere  ordinary  debts,  reduced  to  no  concrete  form^ — for  example,  ac- 


trary,  says:  "The  designation  of  the 
principal  place  of  business  or  domi- 
cile in  the  charter  [of  a  domestic  cor- 
poration], under  [the  Arkansas] 
*  *  *  statute,  in  the  absence  of  a 
provision  making  such  designation 
conclusive  evidence  of  its  domicile  for 
purposes  of  taxation,  should  not  be 
held  to  be  conclusive,  but  only  prima 
facie,  evidence  of  such  principal  place 
of  business;  *  *  *  so  far  as  the 
corporation  itself  is  concerned,  hav- 
ing made  the  statement,  it  should  be 
bound  by  it  as  to  its  situs  as  against 
any  who  may  have  acted  upon  such 
statement  in  good  faith;  but  *  »  » 
it  should  not  be  binding  upon  the  state 
or  any  others  wlio  were  not  parties 
to  it." 

62  Board  Oouneilmen  City  -of  Prank- 
fort  V.  Stone,  22  Ky.  L.  Rep.  502,  58 
S.  W.  373,  denying  rehearing.  108  Ky. 
400,  56  S.  W.  679. 

"The  franchise  [of  a  railroad  com- 
pany] is  the  privilege  eoiiferred  by 
the  charter  of  incorporation,  namely 
the  right  to  exercise  all  the  powers' 
granted  in  the  mode  prescribed  for  the 
purpose  of  profit.  It  is  a  unit,  not 
confined  to  any  cue  county  in  which 
it  may  be  exercised.  The  principal 
pait  of  the  franchise  is  the  right  to 


charge  for  freight  and  passengers,  the 
charge  being  limited  within  a  pre- 
scribed or  reasonable  rate  for  car- 
riage in  the  proportion  of  the  distance 
of  transportation.  Obviously,  after 
ascertaining  the  value  of  the  entire 
franchise  in  the  state  as  a  unit,  no 
more  approximate  or  just  division  of 
this  value  can  be  made  for  purposes 
of  taxation  than  to  allot  it  among  the. 
counties  through  which  the  track  runs 
in  the  proportion  of  the  length  of 
track  in  the  county  to  '  the  entire . 
length  of  road  in  the  state."  I'rank- 
lin  V.  Nashville,  C.  &  St.  L.  Ry.,  12 
Lea  (Tenn.)  521,  537. 

B3  Home  Fire  Ins.  Co.  v.  Benton, 
106  Ark.  552,  153  S.  "W.  880. 

64  Bridgeport  Projectile  Co.  y. 
Bridgeport,  —  Conn.  — ,  102  Atl.  644. 

Credits  of  a  foreign  corporation 
pay?ible  at  its  home  o££ce  in  the  state 
'by  which,  it  was  created  and  taxed 
there,  are  not  subject  to  taxation  in 
Illinois.  In  re  Appeal  of  Union  Tank- 
Line  Co.,  204  111.  347,  98  Am.  St.  Eep. 
221,  68  N.  E.  504;  Soripps  v.  Board 
Review  Fulton  Co.,  183  111.  278,  55  N. 
E.  700.     . 

66  Bridgeport  Projectile  Co.  v. 
Bridgeport,  —  Conn.  — ,  102  Atl.  644. 
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counts  receivable^-and  debts  which  have  assumed  a  concr'ete  form, 
such  as  bank  notes,  public  securities,  promissory  notes,  bills  of  ex- 
change, bonds,  checks,  and  due  bills.^® 

A  mere  abstraction,  such  as  an  ordinary  debt,  reduced  to  no  con- 
crete form,  is  not  capable  of  acquiring  any  situs  distinct  from  the 
domicile  of  the  creditor,  and  no  legislative  power  exists  to  change 
that  situs  so  far  as  nonresident  creditors  are  concerned.*''  But  there 
is  no  doubt  of  the  legislative  power  to  modify  the  rule  of  comity, 
mobilia  sequuntur  personam,  in  many  respects.*' 

Movables  having  an  actual  situs  in  the  state  may  be  taxed  there 
though  the  owner  be  domiciled  elsewhere,  and  debts  which,  in  their 
evidences,  have  assiuned  a  concrete  form  may  be  subjected  to  taxa- 
tion when,  although  such  debts  are  owing  to  a  nonresident  creditor, 
their  evidences  are.  located  in  the  state.** 

"There  is  no  inhibition  in  the  Federal  Constitution  against  the 
right  of  the  state  to  tax  property  in  the  shape  of  credits,  where  the 
same  are  evidenced  by  notes  or  obligations  held  within  the  state,  in 
the  hands  of  an  agent  of  the  owner  for  the  purpose  of  collection  or 
renewal,  with  a  view  to  new  loans  and  carrying  on  such  transactions 
as  a  permanent  business. "  ^°     So  checks,  regarded  as  overdrafts. 


BSRailey  v.  Board  of  Assessors,  44 
La.  Ann.  765,  11  So.  93;  Liverpool  & 
L.  &  G.  Ins.  Co.  V.  Board  of  Assessors, 
44  La.  Ann.  760,  16  L.  E.  A.  56,  11 
So.  91;  State  Board  of  Assessors  v. 
Comptoir  National  d'Escompte,  191 
U.  S.  388,  48  L.  Ed.  232;  New  Orleans 
V.  Stempel,  175  U.  S.  309,  44  L.  Ed. 
174. 

67Railey  v.  Board  of  Assessors,  44 
La.  Ann.  765,  11  So.  93,  quoted  in 
New  Orleans  v.  ©tempel,  175  U.  S. 
309,  44  L.  Ed.  174. 

SSSee  §4610,  supra. 

B9New  Orleans  v.  Stempel,  175  TJ. 
S.  309,  44  L.  Ed.  174;  Bailey  v.  Board 
of  Assessors,  44  La.  Ann.  765,  11 
So.  93.    , 

Personal  property  may  be  taxed  in 
its  permanent  abiding  place,  although 
the  domicile  of  the  owner  is  elsewhere. 
It  ia  usually  easy  to  determine  the 
taxable  situs  'of  tangible  personal 
property.  But  where  personal  prop- 
erty is  intangible  and  consists  of 
credits  reduced  to  the  concrete  form 


of  promissory  notes,  the  inquiry  is 
complicated  not  only  by  the  fiction 
that  the  domicile  of  personal  property 
follows  that  of  the  owner,  but  also 
by  the  doctrine,  based  upon  historical 
reasons,  that  where  debts  have  as- 
sumed the  form  of  bonds  or  other 
specialties,  they  are  regarded  for  some 
reasons  as  being  the  property  itself, 
and  not  the  mere  representative  of 
it,  and  may  have  a  taxable  situs  of 
their  own.  Metropolitan  Life  Ins.  Co. 
V.  New  Orleans,  205  U.  S.  395,  51  L. 
Ed.  853,  aff'.g  115  La.  698,  9  L.  E.  A. 
(N.  S.)  124.0,  116  Am.  St.  Eep.  179, 
39  So.  846. 

60  State  Board  of  Assessors  v.  Comp- 
toir National  d'Escompte,  191  U.  S. 
388,  48  L.  Ed.  232. 

The  principle  "mobilia  sequuntur 
personam,"  does  not  embrace  movable 
property  in  concrete  form,  sucli  as 
bills,  or  notes,  and  other  paper  taken 
by  a  foreign  corporation  doing  busi- 
ness in  the  state  in  the  course  of  the 
business,  used  in  the  state  and  col- 
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which  are  given  by  customers  of  a  foreign  corporation,  doing  business 
in  the  state  through  an  agent,  for  money  advanced  on  collateral 
security  deposited,  which  bear  interest,  'and  which  are  di^schargeable 
in  partial  payments,  and  upon  the  nonpayment  of  which  at  maturity 
the  collateral  may  be  sold,  the  Eigent  having  authority  to  lend  and  re- 
lend  the  corporation's  money  without  referring  requests  for  loans  to 
the  home  ofQee  to  which  the  checks  are  finally  sent,  are  evidences  of 
credits  for  money  lent,  within  the  meaning  of  the  law  of  Louisiana 
as  construed  by  the  Supreme  Court  of  that  state,  and  are  localized  in 
and  taxable  by  such  state.®^ 

The  eases  generally  agree  that  where  the  owner  is  not  a  resident 
of  the  state  jn  which  the  credits  are  situated,  and  the  credits  are  in 
the  possession  and  control  of  a  local  agent,  who  holds  them  for  the 
purpose  of  transacting  a  permanent  business,  and  of  investing  and 
reinvesting  the  proceeds  from  the  principal  or  interest  in  such  man- 
ner that  the  property  or  credits  come  in  competition  with  the  capital 
of  the  citizens  of  the  state  in  which  the  agent  resides,  the  credits 
have  a  situs  for  the  purpose  of  taxation  in  the  place  of  residence  of 
the  local  agent.*^ 


/ 


leeted  therein.  Mpnongahela  River 
Consol.  Coal  &  Coke  Co.  v.  Board  of 
Assessors,  115  La.  564,  2  L.  R.  A.  (N. 
iS.)  6W,'  112  Am.  St.  Rep.  275,  39 
So.  601. 

The  mere  physical  presence  within  a 
state  of  promissory  notes  and  of  the 
mortgages  securing  them  does  not 
hring  such  notes  within  the  taxing 
power  of  such  state  where  neither 
the  maker  nor  payee  resided  or  was 
present  in  the  state,  where  the  land 
covered  by  the  mortgages  was  not  lo- 
cated therein,  where  no  business  re- 
lating to  the  capital  evidenced  by  the 
notes  was  done  Ri  the  state  by  the 
payee  or  his  resident  agent,  and  where 
the  only  duty  of  the  agent  in  con- 
nection with  them  was  to  assist  the 
payee  in  avoiding  their  taxation  and 
to  send  them  into  the  proper  jurisdic- 
tion for  the  collection  of  interest  and 
principal.  Buck  v.  Beach,  206  IT.  S. 
392,  51  L.  Ed.  1106,  11  Ann.  Cas.  732. 

But  a  foreign  corporation  doing 
business  in  -a  state  and  subject  to 
taxation  oh  its  credits  arising  out  of 


such  business  cannot  escape  taxation 
thereon  by  sending  evidences  of  such 
credits  beyond  the  limits  of  the  state, 
and  holding  them  there  until  required 
for  payment  or  suit  in  the  state,  as 
their  value  was  in  no  way  enhanced 
thereby,  but  continued  to  rest  on  the 
fact  that  they  were  secured  by  the 
property  of  the  debtor  in  the  state, 
and  through  its  right  to  enforce  the 
same  in  the  courts  of  such  state. 
Metropolitan  Life  .  Ins.  Co.  of  New 
York  V.  Board  of  Assessors  for  Parish 
of  Orleans,  115  La.  698,  9  L.  R.  A.  (N. 
S.)  1240,  116  Am.  St.  Rep.  179,  39  So. 
846,  aff'd  205  U.  S.  395,  51  L.  Ed'. 
853. 

61  State  Board  of  Assessors  v. 
Comptoir  National  d'Escompte,  191 
IT.  e.  388,  48  L.  Ed.  232. 

63  New  Orleans  v.  Steinpel,  175  IT. 
S.  309,  44  "L.  Ed.  174;  London  &  S. 
F.  Bank,  Ltd.  v.  Block,  136  Fed.  138, 
rev 'g  117  Fed.  900.  See  also  Bristol 
v.  Washington  County,  177  IT.  S.  133, 
44  L.  Ed.  70L 
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Where  a  foreign  corporation:  is  doing  business  in  the  state  through 
a  local  agent,  evidences  of  indebtedness  to  it,  arising  out  of  such 
business,  in  definite,  tangible  form,  are  taxable,  similar  property 
owned  by  a  resident  of  the  state  being  subject  to  taxation.  Thus 
where  a  foreign  corporation  engaged  in  the  business  of  mining  coal 
in  the  state  of  its  domicile  and  transhipping  it  to  different  parts  of 
the  country,  including  Louisiana,  had  a  business  located  in  the  latter 
state  and  conducted  by  an  agent  who  sold  cdal  for  it,  and  accepted 
therefor  due  bills  from  the  purchasers,  and  such  due  bills  were  col- 
lected by  the  agent,  and  the  cash  proceeds  thereof  when  collected  were 
deposited  in  a  bank  in  the  state  and  forwarded  through  the  bank 
to  the  office  of  the  corporation  in  the  state  of  its  domicile,  it  was  held 
that  such  due  bills  were  taxable.®'    So  also  it  has  been  held  that  debts  ■ 


63  Monongahela  River  Consol,  Coal 
&  Coke  Co.  V.  Board  of  Assessors,  115 
La.  564,  3  L.  E.  A.  (N.  ®.)  637,  112 
Am.  St.  Eep.  375,  39  So.  601.  ©aid  the 
court:  "The  only  question  as  to  the 
latter  is  whether  it  is  property  which 
can  possibly  be  assessed  within  the 
limits  of  the  state;  that  is,  whether  it 
is  situs  sufficient  to  warrant  its  as- 
sessment for  taxation.  Plaintiff  has 
a  business  located  in  the  city  of  New 
Orleans.  That  business  is  conducted 
through  an  agent,  who  converts  the 
price  due  for  property  sold  in  form 
Bufliciently  concrete  to  represent  the 
debt  and  to  sue  thereon,  should  he 
choose  so  to,  do.  The  agent  puts  the 
evidence  of  the  credit  into  definite 
shape  and  holds  it  until  it  is  col- 
lected. He  deposits,  the  cash  there- 
from in  bank,  and  it  is  forwarded 
through  the  bank  to  the  holne.  com- 
pany. In  other  words,  lihe  coal  of 
plaintiff  is  sent  here  to  be  sold;  it  is 
retained  to  be  sold;  it  is  sold,  and 
evidence  satisfactory  to  the  agent  is 
taken  as  the  representative  of  the 
price;  and  when  payment  of  this 
promise  to  pay  is  made  the  amount 
thereof  is  deposited  in  bank,  to  be 
forwarded  as  before  mentioned.  The 
business,  while  here,  is  under  the  di- 
rection and  fcontrol  of  the  agent  domi- 
ciled here.     The  promises  to  pay  in 


question  are  taxable  in  the  hands  of 
and  owned  by  residents  as  tangible 
property.  The  rule  has  been  made  to 
include  nonresidents.  Section  7,  p. 
350,  of  the  act  of  1898,  provides  that 
all  property  subject  to  taxation  shall 
be  placed  on  the  tax  roll,  and,  if  per- 
sons represent  business  that  may 
claim  a  domicile  elsewhere,  the  intent 
and  purpose  is  that  it  shall  pay  all 
such  taxqs  assessable  here  as  may  'be 
collected  from  residents.  We  think 
that  these  promises  to  pay,  taken  in 
bonnection  with  plaintiff's  business, 
were  not  to  be  considered  as  abstract 
right  not  at  all  removed  from  the 
domicile  of  plaintiff.  Whilst  the  cash 
in  question  was  in  bank,  it  was  liable 
io  assessmenit.  It  was  equally  as 
liable  prior  to  its  deposit  whilst  repre- 
sented by  paper  due  to  the  local  busi- 
ness. Receiving  paper  which  the 
statute  orders  to  be  taxed  brings  it 
within  the  tax  power.  It  was  within 
the  power  of  the  lawmaking  author- 
ity of  the  state  to  tax  an  indebtedness 
which  has  taken  a  concrete  form. 
The  written  instrument  evidencing' the 
indebtedness  is  'left  within  the  state 
in  the  hands  of  an  agent  of  the  non- 
resident owner.'  So  held  in  New 
Orleans  v.  Stempel,  175  U.  S.  317,  44 
L.  Ed.  174,  24  Sup.  Ct.  109,  as  in  the 
case  before  us  for  decision.    The  case 
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due  on  open  account  to  a  foreign  corporation  may  be  taxed  at  the 
domicile  of  the  debtor  when  they  have  arisen  out  of  a  business  car- 
ried on  by  the  corporation  in  the  state  where  the  debtor  resides  and 
form  part  of  the  capital  of  the  business.®*  Thus  the  state  may  tax 
the  amounts  due  to  a  foreign  insurance  corporation  doing  business 
in  the  state  by  its  policyholders  therein  for  premiums  on  which  a 
credit  of  thirty  or  sixty  days  has  been  extended,  without  violating  the 
,  Fourteenth  Amendment  of  the  Constitution  of  the  United  States  in 
depriving  the  corporation  of  its  property  without  diie  process  of 
law.^  But  where  from  day  to  day  various  sums  of  money  represent- 
ing premiums  on  life  insurance  from  the  holders  in  the  state  of  poli- 
cies of  insurance  in  a,  foreign  life  insurance  company  doing  business  in 
the  state  and  having  a  office  therein  in  charge  of  a  local  superintend- 
ent are  paid  to  and  received  by  him  and  deposited  by  him  in  his 
name,  as  superintendent,  in  a  bank  in  the  state,  and  at  the  end  of 
each  week  he  transmits  the  entire  amount  of  moneys  so  collected  and 
deposited  by  his  check  to  the  company  at  its  home  office,  and  no  use 
whatever  is  made  of  such  money  in  the  state,  such  weekly  amounts 
are  not  taxable  as  personal  property  in  the  state,  either  of  the  local 
superintendent  or  of  the  insurance  company,  as  the  money  is  merely 


just  cited  was  referred  to  in  Board 
of  Assessors  Case,  191  IT.  S.  401,  48  L. 
Ed.  232,  24  Sup.  Ot.  109,  and  the  prin- 
ciples therein  were  reaffirmed.  Our 
learned  brother  of  the  district  court 
said  in  his  written  opinion,  that 
which  is  evident  enough,  that  the 
plaintiff  could  sue  on  the  duebills; 
that  the  bills  '  themselves '  would  fur- 
nish the  concrete  evidence  of  the  debt 
and  authorize  judgment.  'Any  credi- 
tor of  the  plaintiff  could  attach  these 
evidences  of  indebtedness.'  Having 
concluded  that  the  written  acknowl- 
edgments were  tangible  and  seizable, 
we  are  led  to  the  further  conclusion 
that  as  such  "they  must  bear  their 
just  proportion  of  taxes,  as  directed 
in  the  statute  cited  ubi  supra." 

61  General  Elec.  Co.  v.  Board  of 
Assessors,  121  La.  116,  46  So.  122, 
followed  in  Liverpool  &  L.  &  G.  Ins. 
Co.  v.  Board  of  Assessors,  122  La.  98, 
47  So.  415,  aff'd  221  U.  S.  346,  55  L. 


Ed.  762,  L.  E.  A.  1915  0  903.  See  also 
Orient  Ins.  Co.  v.  Board  of  Assessors, 
221  TJ.  S.  358,  55  L.  Ed.  769;  Liver- 
pool &  L.  &  G.  Ins.  Co.  V.  Board  of 
j^ssessors,  221  U.  S.  346,  55  L.  Ed.  762, 
L.  B.  A.  1915  C  903;  Metropolitan 
Life  Ins.  Co.  v.  New  Orleans,  205  U.  S. 
395,  398,  51  L.  Ed.  853;  State  Board 
of  Assessors  v.  Comptoir  National 
d'Eseompte,  191  U.  S.  388,  399,  48  L. 
Ed.  232;  New  Orleans  v.  Stempel,  175 
TJ.  S.  309,  318,  44  L.  Ed.  174. 

65  Liverpool  &'  L.  &  G.  Ins.  Co.  v. 
Board  of  Assessors,  221  U.  S.  346,  55 
L.  Ed.  762,  L.  E.  A.  1915  C  903,  aff'g 
122  La.  98,  47  So.  415. 

The  same  is  true  where  premiums, 
jnstead  of  being  charged  to  the  policy- 
holders, are  charged  to  the  agents. 
Orient  Ins.  Co.  v.  Board  of  Assessors, 
221  IT.  S.  358,  55  L.  Ed.  769,  following 
Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board 
of  Assessors,  221  IT.  S.  346,  55  L.  Ed. 
762,  L.  E.  A.  1915  C  903. 
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in  transit  from  the  policyholders  in  the  state  to  the  insurance  com- 
pany, and  its  deposit  in  the  state  is  nothing  more  than  an  act  of 
convenient  transmission,  and  gives  to  it  no  quality  of  permanency 
as  personal  property  of  the  corporation  in  the  state,  so  as  to  subject 
it  to  local  taxation.^® 

On  the  other  hand,  where  a  foreigt  insurance  corporation  enters 
into  the  business  of  lending  money  within  a  state,  and  employs  a 
local  agent  to  conduct  such  business,  and  the  loans  are  negotiated, 
the  security  ta"ken,  the  interest  collected,  and  the  debts  paid  within 
the  state,  and  the  notes  and  securities  are  in  the  state  whenever  the 
business  exigencies  require  them  to  be  there,  the  mere  fact  that  they 
are  kept  at  the  principal  office  of  the  corporation  in  the  state  of  its 
domicile  when  not  needed  in  the  state  does  not  prevent  them  from 
having  a  taxable  situs  in  the  state.  The  Supreme  Court  of  the 
United  States  said:  "The  notes  and  securities  were  in  Louisville 
whenever  the  business  exigencies  required  them  to  be  there.  Their 
removal  with  the  intent  that  they  shall  return  whenever  needed,  their 
long  continued  though  not  permanent  absence,  cannot  have  the  effect 
of  releasing  them  as  the  representatives  of  investments  in  the  state 
from  the  taxing  power.  The  law  may  well  regard  their  place  of 
origin  to  which  they  intend  to  return,  as  their  true  home,  and  leave 
out  of  account  temporary  absences,  however  long  continued.  More- 
over, neither  the  fiction  that  personal  property  follows  the  domicile 
of  its  owner,  nor  the  doctrine  that  credits  evidenced  'by  bonds  or 
notes  may  have  the  situs  of  the  latter  can  be  allowed  to  obscure  the 
truth.  "^^  So  foreign  bank  credits  may  acquire  a  local  situs  if  the 
capital  represented  by  such  credits  is  employed  in  a  local  business.** 

Choses  in  action,  whether  book  accounts,  promissory  notes,  or  the 
like,  of  foreign  corporations,  that  are  kept  in  the  state,  and  arise 

66  Metropolitan  Life  Ins.  Co.  v.  Such  a  tax  is  a  tax  on  property 
Newark,  62  N.  J.  L^  74,  40  Atl.  573.  having  a  situs  in  the  state  and  may 

67  Metropolitan  Life  Ins.  Co.  v.  New  be  imposed,  notwithstanding  the  im- 
Orleans,  205  X7.  S.  395,  51  L.  Ed.  853  position  of  a  tax  on  the  business  of 
(aff'g  115  La.  69«,  9  L.  R.  A.  (N.  S.)  carrying  on  insurance  within  the 
1240,  116  Am.  St.  Eep.  179,  39  So.  state,  based  on  the  premium  receipts 
846);  Blaokstone  v.  Miller,  188  U.  S.  of  the  company,  where  the  latter  tax 
189,  47  L.  Ed.  439,  distinguished  in  is  a  tax  on  business  as  contradistin- 
Board  of  Assessors  v.  New  York  Life  guished  from  a  tax  on  property.  West- 
Ins.  Co.,  216  U.  S.  517,  54  L.  Ed.  ern  Assur.  Co.  of  Toronto  v.  HaUi- 
597.  See  also  in  connection  with  day,  127  Fed.  830. 
Metropolitan  Life  Ins.  Co.  v.  New  68  Bridgeport  Projectile  Co.  v. 
Orleans,  supra,  Blackstone  v.  Miller,  Bridgeport,  —  Conn.  — i,  102  Atl.  644. 
188  U.  S.  189,  47  L.  Ed.  439. 
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out  of  the  corporate  business  transacted  therein,  are  subject  to  taxa- 
tion, under  the  provisions  of  a  statute  of  such  state  requiring  offi- 
cers of  every  c6rporation,  whether  incorporated  by  any  law  of  such 
state  or  not,  to  list  for  taxation  all  the  personal  property  of  such 
corporation,  which  shall  be  held  to  include  credits  of  such  corpora- 
tions within  the  state.^* 

Where  a  foreign  trading  corporation  has  a  fixed  and  permanent 
place  of  husiness  in  a  city  in  the  state,  at  which  it  regularly  sells  goods 
for  cash  and  on  account,  its  property  within  the  city,  including  its 
money  and  solvent  accounts  due  to  it  in  the  course  of  such  business, 
is  taxable  'by  the  municipal  authorities  of  'such  city,  if  the  munici- 
pality is  empowered  under  its  charter  to  tax  such  property,  although 
the  chief  office  of  the  corporation  is,  by  its  charter,  located  in  another 
state  and  its  principal  place  of  business  is  situated  in  still  another 
state.'"    But  under  a  constitutional  provision  that  all  property  in 


69  Hubbard  v.  Brush,  61  Ohio  St. 
252,  55  N.  E.  829.  Said  th^  court: 
"We  see  no  reason  for  denying  to  the 
state  the  power  asserted  by  this  sec- 
tion. If  men  choose  to  resort  to  an- 
other state  or  country  for  authority 
to  organize  a  corporation  for  the  pur- 
pose of  engaging  in  business  in  this 
state,  or,  if  that  was  not  their  original 
purpose,  choose  afterwards  to  plant 
themselves  herein,  and  in  either  case 
transact  the  corporate  business  and 
hold  the  corporate  property  wholly 
within  our  borders,  and  enjoy  the  pro- 
tection of  our  laws,  it  is  only  just  and 
reasonable  that  its  property  should  be 
subject  to  taxation  herein  as  fully 
as  if  organization  had  been  effected 
under  our  own  laws,  and  the  right  of 
taxation  should  not  be  defeated  nor 
limited  upon  the  ground  that  for  some 
other  purpose  the  situs  of  a  part  of 
its  property  should  be  regarded  as  be- 
ing in  the  state  or  country  where  the 
corporation  was  organized.  Where 
foreign  corporations  voluntarily  bring 
their  property  and  business  into  this 
state  to  avail  themselves  of  advan- 
tages found  here,  which  they  believe 
will  enhance  the  probabilities  that  the 
business  they  intend  to  pursue  will  be 


profitable,  they  should  not  be  heard 
to  complain  of  laws  which  tax  them 
as  domestic  corporations  are  taxed  by 
"  the  state.  We  hold,  therefore,  that 
the  provisions  *  *  *  which  make 
it  the  duty  of  foreign  corporations  to 
list  for  taxation  in  this  state  their 
choses  in  action,  where  they  are  held 
within  this  state  and  grow  out  of 
business  they  conduct  herein,  are  a 
valid  exercise  of  the  taxing  powers 
vested  in  the  state."  See  also  State 
v.  St.  Louis  County  Court,  47  Mo. 
594;  People  v.  Board  of  Trustees  Vil- 
lage, of  Ogdensburgh,  48  N.  Y.  390; 
Eedmond  v.  Euitherford,  87  N.  C.  122. 
70  See  Armour  Packing  Co.  v.  May- 
or, etc..  City  of  Savannah,  115  6a.  140, 
41  S.  E.  337,  where  the  court  said: 
"We  are  aware  that  the  Supreme 
Court  of  Mississippi,  in  the  ease  of 
City  of  Vicksburg  v.  Armour  Pack- 
ing Co.,  24  South.  224,  had  held,  un- 
der facts  very  similar  to  those  in 
the  case  which  we  have  under  consid- 
eration, that  certain  notes  and  ac- 
counts due  the  Armour  Packing  Com- 
pany in  its  business,  in  Vicksburg  did 
not  have  such  a  business  situs  in  that 
city  as  made  them  subject  to  taxa- 
tion by  its  municipal  authorities ;  but 
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the  state,  not  exempt  under  the  laws  of  the  United  States,  shall  be 
taxed  in  proportion  tq  its  value,  and  that  the  word  "property"  shall 
include  moneys,  credits,  ,bonds,  stocks,  dues,  franchises,  and  all  other 


Terrell,  J.,  in  delivering  the  opinion 
of  the  oourt,  admitted  that  there  were 
authorities  contrary  to  the  view  which 
that  court  entertained  on  the  subject. 
Besides,  it  does  not  appear  that  the 
city  of  Viaksburg  had,  under  its  char- 
ter, the  same  authority  to  assess  and 
levy  taxes  upon  the  peculiar  charac- 
ter of  property  above  referred  to  as 
that  which  has  been  conferred  upon 
the  municipal  authorities  of  the  city 
of  Savannah."  See  also  Armour 
Packing  Oo.  v.  Clark,  124_Ga.  369,  52 
S.  E.  14r5;  Armour  Packing  Co.  v. 
City  Council  of  Augusta,  118  Ga.  552, 
9«  Am.  St.  Eep.  128,  45  S.  E.  424. 

Under  a  statute  taxing  nonresidents 
doing  business  in  the  state  on  the  cap- 
ital invested  in  such  business,  as  per- 
soiial  property,  to  the  same  extent  as 
if  they  were  residents  of  the  state,  a 
foreign  corporation  which  does  busi- 
ness in  a  state  and  maintains  an  of- 
fice therein,  may  bei  taxed  on  the 
cash  in  hand  and  notes  ovsmed  by 
it  which  are  the  proceeds  received 
from  the  sales  of  articles  in  original 
and  unbroken  packages,  imported  only 
for  sale,  and  upom  which  duties  have 
been  paid,  where  cash  is  deposited  in 
bank  in  the  state  and  is  subject  to  use 
as  the  needs  of  the  business  may  re- 
quire, and  the  notes  taken  for  the 
sales  of  the  articles  are  not  directly 
transmitted  to  the  home  ofilce  of  the 
corporation  in  a  foreign  country,  but 
are  held  for  collection  in  connection 
with  the  business  in  the  state,  and 
while  the  bulk  of  the  proceeds  are 
sent  abroad,  sufficient  sums  are  re- 
tained to  meet  the  expenses  of  the 
business  and  pay  duties  on  subsequent 
importations,  and  such  a  tax  will  not 
violate  Art.  1  of  §  10  of  the  Federal 
Constitution  providing  that  "no  state 
shall,  without  consent  of  Congress,  lay 


any  import  or  duties  on  imports  or 
exports,  except  what  may,  be  abso- 
lutely necessary  for  executing  its  in- 
spection laws."  People  v.  Wells,  208 
U.  S.  14,  52  L.  Ed.  370,  aff'g  184  N. 
Y.  275,  12  L.  E.  A.  (N.  S.)  905,  121 
Am.  St.  Rep.  840,  77  N.  E.  19,  107  N. 
Y.  App.  Div.  15,  95  N.  Y.  Supp.  100. 

Where  a  corporation,  which  is 
engaged  in  manufacturing  pianos  and 
organs  in  the  state  by  which  it  was 
created,  has  an  office  in  a  foreign 
state  from  which  agents  are  sent  out 
over  such  state  to  sell  such  pianos  and 
organs;  maintains  a  store  in  the  for- 
eign state,  from  which  pianos  are 
sold,  andffrom  which  stock  .orders  are 
often  filled,  and  takes  notes  for  the 
instruments  sold  by  such  agents,  pay- 
able at  different  points  in  the  state, 
and  usually  secured  by  chattel  mort- 
gages on  the  instruments  sold,  which 
notesi  are  sent  to  the  agent  in  the 
office  in  the  state  who  keeps  them  for 
collection,  and  from  their  proceeds 
retains  sufficient  sums  to  pay  all  the 
expenses  of  the  business  in  the  state, 
and  remits  the  balance  to  the  state 
where  the  instruments  are  manufac- 
tured, such  corporation  is  taxable  on 
such  notes  under  a  statute  subjecting 
all  property  in  the  state  to  taxation 
and  making  it  the  duty  of  an  agent  to 
list  for  taxation  all  money  and  cred- 
its collected  by  him  or  subject  to  his 
Order.  Jesse  French  Piano  &  Organ 
Co.  V.  Dallas  (Tex.  Civ.  App.),  61  S. 
W.  942,  quoting  with  approval  Blue- 
fields  Banana  Co.  v.  Board  of  Assess- 
ors, 49  La.  Ann.  43,  21  So.  627. 
"While  it  is  a  rule  of  statutory  con- 
struction that  tax  laws!  will  be  con- 
strued with  some  degree  of  strictness, 
it  is  also  a  rule  that  legislation  for 
exemption  from  taxation  or  any  other 
common  burden  or  liability  wiU  he 
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matters  and  things,  real,  personal  and  mixed,  and  a  statute  defining 
the  term  "credits"  to  mean  "those  solvent  debts  not  secured  by 
mortgage  or  trust  deed,  owing  to  the  person,  firm  or  corporation 
assessed,"  it  was  held  that  where  a  foreign  corporation,  engaged  in 


strictly  construed,  and  doubts  must  be 
resolved  against  tie  exemption.  As 
said  by  the  Supreme  Court  of  the 
United  States  in  Phenix  Fire  &  Ma- 
rine Ins.  Co.  of  Memphis  v.  Tennessee, 
161  U.  S.  174,  16  Sup.  Ct.  471,  40  L. 
Ed.  660:  'It  must  always  be  borne 
in  mind  in  construing  language  of  this 
nature,  that  the  claim  for  exemption 
must  be  made  out  wholly  beyond 
doubt;  for  as  stated  by  Mr.  Justice 
Harlan  in  Chicago,  B.  &  K.  0.  E.  Co. 
V.  Missouri,  120  U.  S.  569,  7  Sup.  Ct. 
6&3,  30  L.  Ed.  733,  "It  is  the  s;ettled 
doctrine  of  this,  court  that  an  im- 
munity from  taxation  by  a  state  will 
not  be  recognized  unless  granted  in 
terms  too  plain  to  be  mistaken."  ' 
It  oannot  be  reasornably  contended 
that  article  5061  is  not  broad  enough 
to  embrace  all  kinds  of  property  in 
Texas,  as  we  have  held  that  it  does, 
and  appellant  can  only  claim  exemp- 
tion on  the  ground  of  a  failure  to 
mention  its  class  in  a  succeeding  arti- 
cle. Take  the  facts  of  this  ease:  A 
corporation  with  its  domicile  in  In- 
dian a,  has  obtained  a  permit  to  do  ■ 
business  in  Texas,  and  in  furtherance 
of  that  business  has  established  its 
headquarters  in  Dallas,  Tex.,  and  has 
sent  forth  its  agents  to  sell  its  manu- 
facture's over  the  state.  Its  notes  axe 
payable  in  Texas,  and  it  must  in- 
voke the  aid  of  Texas  courts  to  col- 
lect the  debts  due  it,  and  is  enjoying 
all  the  protection  extended  by  the 
laws  of  Texas  as  to  its  own  citizens. 
When  the  state,  or  a  city  thereof, 
demands  that  the  corporation  must 
hear  some  of  the  burdens  of  govern- 
ment, it  is  met  with  the  reply  that, 
allhongh  it  is  fully  provided  that  all 
personal  property  on  the  state  shall 
bear  its  proportion  of  the  taxes,  yet 


in  defining  '  personal  property '  foreign 
corporations  were  not  mentioned,  and 
they  will  enjoy  all  the  benefits  of  the 
government,  but  will  bear  none  of  its 
burdens.  We  do  not  believe  that  any 
such  result  was  ever  contemplated  by 
the  legislature,  nor  that  the  provisions 
of  article  5063  can  be  construed  to 
exempt  the  credits  of  foreign  corpo- 
rations held  in  the  state  under  the 
circumstances  of  this  case.  The  cor- 
poration in  this  ease  may  be,  and 
doubtless  is,  doing  business  in  many  of 
the  states  of  the  Union,  and  its  manu- 
factures are  being  shipped  from  its 
domicile  without  the  payment  of  any 
tax, — at  any  rate,  it  does  not  allege 
that  it  has  paid  taxes  in  Indiana  on 
the  instruments  sold  in  Texas;  and  for 
the  privileges  and  protection  given  it, 
it  .would  be  giving  nothing  in  return. 
In  a  similar  case  the  Supreme  CoTirt  of 
the  United  States,  through  Mr.  Jus- 
tice Brewer,  uses  the  following  apt 
and  forcible  language:  'In  conclusion, 
let  us  say  that  this  is  eminently  a 
practical  age;  that  courts  must  rec- 
ognize things  as  they  are,  and  as  pos- 
sessing a  value  as  accorded  to  them 
in  the  markets  of  the  world;  and 
that  no  finespun  theories  about 
situs  should  interfere  to  enable 
tjiese  large  corporations,  whose  busi- 
ness is  carried  through  many  states, 
to  escape  from  bearing  in  each 
state  such  burden  of  taxation  as  a 
fair  distribution  of  the  actual  value 
of  their  property  among  those  states 
requires.'  Adams  Express  Co.  v.  Ohio 
State  Auditor,  166  U.  S.  185,  17  Sup. 
Ct.  604,  41  L.  Ed.  965." 

Where  a  foreign  corporation  had 
an  agent  in  the  state,  where  it  re- 
ceived and  sold  fruit,  and  received  the 
price   of  the  same,   and  part  of  the 
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the  banking  business,  maintained  a  branch  office  in  the  state  and 
also  branch  offices  in  other  states,  credits  on  the  books  of  the  cor- 
poration at  such  branch  office  in  the  state  for  monies  sent  by  it  to 
the  other  offices  under  instructions  from  the  home  office,  without  any 
promise  or  obligation  upon  the  part  of  such  branch  offices  or  the 
home  office  to  return  the  money  to  the  office  in  the  state,  did  not  con- 
etitute  credits  within  the  meaning  of  such  statuteJ^ 

§  4612.  —  Property  in  transit.  A  tax  on  freight  taken  up  within 
a  state  and  carried  out  of  it  or  taken  up  out  of  a  state  and  brought 
within  it,  is  a  tax  upon  commerce  between  the  states  and  therefore 
invalid,  and  it  is  immaterial  that  no  distinction  is  made  between 
freight  carried  wholly  within  the  state  and  that  brought  into  or 
carried  through  or  out  of  it.''^  And  property  delivered  to  a  carrier 
for  transportation,  and  in  its  hands  for  a  reasonable  time  awaiting 
shipment  to  points  out  of  the  state  is  within  the  protection  of  this 
rule  and  not  taxable.'''' 

If  the  property  is  purchased  by  one  who  is  resident  abroad,  and 
is  distinctly  set  apart  for  export,  it  is  not  taxable  although  not 
yet  on  shipboard.''*  Still  more  plainly  would  the  property  be  non- 
taxable if  it  were  merely  in  transit  through  the  state.''^ 


jiroeeeds  were  withheld  in  the  hands 
'  of  the  agent  for  purposes  incidental  to 
the  prosecution  of  its  business,  and 
part  deposited  to  the  credit  of  the 
corporation,  subject  to  the  check  of 
its  local  agent,  and  also  for  the  prose- 
cution of  its  business  in  the  state  and 
for  such  other  purposes  as  the  corpora- 
tion might  direct  it  to  be  applied  to, 
and  the  corporation  transacted  busi- 
ness in  the  state  precisely  as  did  resi- 
dent business  men  and  firms,  it  was 
held  that  an  assessment  of  the  cash 
in  bank  of  said  corporation  was  prop- 
er and  warranted  by  the  provisions  of 
a  statute  providing  for  the  taxation 
of  all  property  held  or  controlled  by 
any  agent  or  mandatory,  and  that  the 
statute  shall  apply  to  any  person  rep- 
resenting business  interests  that  may 
claim  a  domicile  elsewhere,  the  in- 
tent being  that  no  nonresident,  either 
by  himself  or  through  any  agent, 
shall  transact  business  in  the  state 
without  paying  to  it  a  corresponding 
tax  with  that  exacted  of  its  own  citi- 


zens, and  that  all  bills  receivable,  ob- 
ligations or  credits  arising  from  the 
business  done  in  the  state  should  be 
assessable  in  the  state  and  at  the 
business  domicile  of  such  nonresi- 
dent, his  agent  or  representative. 
Bluefields  Banang  Oo.  v.  Board  of  As- 
sessors, 49  La.  Ann.  43,  21  So.  627. 

71  London  &  S.  P.  Bank,  Ltd.  v. 
Block,  136  Fed.  138,  rev'g  117  Fed. 
900. 

72  Case  of  State  Freight  Tax,  15 
"Wall.  (U.  S.)  2S2,  21  L.  Ed.  146.  See 
also  §  4585,  supra. 

73  0gilvie  v.-  Crawford  County,  7 
Fed.  745;  State  v.  Carrigan.  39  N.  J. 
L.  35. 

A  tax  on  all  coal  received  by  car- 
riers to  be  carried  to  points  either 
within  or  without  the  state  is  a  tax 
on  commerce.  State  v.  Cumberland 
&  P.  E.  Co.,  40  Md.  22. 

74  Clarke  v.  Clarke,  3  Woods  408, 
Fed.  Cas.  No.  2,i846;  Blount  v.  Mun- 
roe,  60  &a.  61.  , 

76  Case    of    State   Freight   Tax,   15 
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Whether  the  property  is  or  is  not  in  transit  is  a  question  of  fact.''* 
The  beginning  and  ending  of  the  transit  which  constitutes  interstate 
commerce  are  easy  to  mark.'''''  The  first  is  defined  to  be  the  point  of 
time  that  an  article  is  committed  to  a  carrier  for  transportation  to 
the  state  of  its  destination,  or  started  on  its  ultimate  passage.'"  The 
latter  is  defined  to  be  the  point  of  time  at  which  it  ai-rives  at  its 
destination.''*  But  intermediate  between  these  points  questions  may 
arise.*"  Property  at  an  intermediate  point  between  the  place  of  ship- 
ment and  ultimate  destination  may  cease  to  be  a  subject  of  interstate 
eomjnerce.  Necessarily,  however,  the  length  of  time  and  purpose  of 
the  interruption  of  transit  must  be  considered.^'' 

In  considering  when  transit  of  goods  from  one  state  to  another 
ceases,  Mr.  Justice  Brown,  speaking  for  the  Supreme  Court  of  the 
United  States,  said:  "The  law  upon  this  subject,  so  far  as  it  con- 
cerns interference  with  interstate  commerce,  is  settled  by  several  cases 
in  this  court  which  hold  that  property  in  transit  is  exempt  from 
local  taxation,  although,  if  it  be  stored  for  an  indefinite  time  during 
such  transit,  at  least  for  other  than  natural  causes  or  lack  of  facili- 
ties for  immediate  transportation,  it  may  be  lawfully  assessed  by 
the  local  authorities.  *  *  *  The  substance  of  these  eases  is  that, 
while  the  property  is  at  rest  for  an  indefinite  time  awaiting  trans- 
portation, or  awaiting  a  sale  at  its  place  of  destination,  or  at  an  in- 
termediate point,  it  is  subject  to  taxation.  But  if  it  be  actually  in 
transit  to  another  state,  it  becomes  the  subject  of  interstate  com'- 
merce,  and  is  exempt  from  local  assessment."  *2 

Wall.  (U.  S.)  232,  21  L.  Bd.  146;  Bur-  79  Brown  v.  Houston,,  114  U.  S.  622, 

lington  Lumber   Co.   v.   Willetts,   118  29  L.  Bd.  257. 

III.  559,  9  N.  E.  254;  Standard  Oil  Co.  80  General  Oil  Co.  v.  Grain,  209  U. 

V.  Bachelor,  80  Ind.  1;  Steirte  v.  Oar-  S.  211,  52  L.  Bd.  754;  The  Daniel  Ball, 

rigan  29  N.  J.  L.  35.  10  Wall.   (U.  S.)  557,  19  L.  Ed.  999; 

Property   in   course    of   transporta-  Staite   v.    Oarrigan,   39   N.   J.   L.   35; 

.  tion  from  one  state  to  another  over  a  State  v.  Engle,  34  N.  J.  L.  425. 

navigable    river,    as   over    any    other  81  General  Oil  Co.  v.  Crain,  209  U. 

public  higihway,  ,is  not  subject  to  tax-  S.  211,  52  L.  Ed.  754;  Diamond  Watch 

ation  in  the  state  as  it  passes.    Bur-  Co.   v.   Ontonagon,   188   TJ.   S.   82,   47 

lington  Lumber  Co.  v.   Willetts,   118  L.  Bd.  394;  Pittsburg  &  S.  Coal  Co. 

ni.  559,  9  N.  B.  254.  v.  Bates,  156  U.  S.  577,  39  L.  Ed.  538. 

76  Lehigh  &  W.  Coal  Co.,  v.  Bor-  82Kelley  v.  Rhoads,  188  U.  S.  1, 
ough  of  Junction,  75  N.  J.  L.  68,  66  47  L.  Bd.  359,  quoted  in  Merchants' 
■'^tl-  923.                                  '  Transfer   Co.   v.   Board   Eeview   City 

77  General  Oil  Co.  v.  Crain,  209  U.  of  t>es  Moines,  128  Iowa  732,  2  L.  E. 
S.  211,  52  L.  Bd.  754.  A.  (N.  S.)  662,  5  Ann.  Cag.  1016,  105 

WCoe  V.   Errol,   116  IT.  S.  517,  29      N.  W.  211. 
L.  Ed,  715. 
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Property  bought  within  a  state  to  be  shipped  out  of  it,  but  not 
yet  started  on  its  journey  and  awaiting  a  finishing  process,  is  tax- 
able with  other  property  within  the  state.^  But  where  property  is 
collected  from  one  or  more  points  by,  any  means  of  transportation, 
and  is  awaiting  the  necessary  preparation  and  facilities  for  further 
transportation,  it  is  to  be  deemed  in  transit  within  the  state.** 

"That  merchandise  which  is  actually  in  transit  from  one  state  to 
another  cannot  be  properly  subjected  to  local  taxation  in  a  taxing 
district  through  which  it  is  being  transported  is  too  well  settled  for 
controversy.  *  *  *  But  when  such  merchandise  comes  to  a  rest 
which  is  not  a  natural,  or  at  least  possible,  incident  of  transporta- 
tion, when  transit  ceases  or  is  interrupted,  and  the  property  is  stored 
or  warehoused  for  an  indefinite  period  for  the  convenience  of  the 
shipper  or  consignee,  the  general  rule  is  not  applicable  and  such 
property  is  subject  to  taxation  by  the  state  in  which  it  is  so  stored^or 
warehoused."*^ 


83  standard  Oil  Co.  v.  Combs,  96 
Ind.  179,  49  Am.  Eep.  156;  Rieman  v. 
Shepard,  27  Ind.  288;  Powell  v.  Mad- 
ison, 21  Ind.  335;  Carrier  v.  Gordon, 
21  Ohio  St.  60S. 

Grain  bought  on  commission  for 
shipment  is  taxable.  Walton  v.  "West- 
wood,  73  m.  125. 

That  cattle  received  by  dealers 
were  purchased  for  export  does  not 
constitute  them  property  in  transit., 
Myers  v.  County  Com'rs.  Baltimore 
Co.,  83  Md.  385,  34  L.  E.  A.  309,  55 
Am.  St.  Eep.  349,  35  Atl.  144. 

Cattle  owned  out  of,  but  for  sev- 
eral months  pastured  in,  the  state  are 
taxable.  Hardesty  Bros.  v.  Fleming, 
57  Tex.  395;  Kelley  v.  Ehoads,  7  "Wyo. 
237,  39  L.  E.  A.  594,  75  Am.  St.  Eep. 
904,  51  Pae:  593. 

Coal  brought  into  a  state  for  sale 
is'  taxable.  Pittsburg  &  S.  Coal  Co. 
V.  Bates,  156  U.  S.  577,  39  L.  Ed.  538; 
Brown  v.  Houston,  33  La.  Ann.  843,  39 
Am.  Rep.  284,  aff'd  114  V.  S.  622,  29 
L.  Ed.  257. 

Coal  shipped  from  one  state  and 
stored  in  another  state  to  await  orders 
for  sale,  and  then  to  be  transshipped 
to  customers  purchasing  after  such 
storage,   is   not   interstate   commerce. 


and  is  taxable  at  the  place  of  storage 
in  the  state.  Lehigh  &  W.  Coal  Co. 
v.  Borough  of  Jvmction,  75  N.  J.  L. 
68,  66  Atl.  923. 

Where  coal  mined  in  a  state  was 
aent  by  rail  to  another  state,  where 
it  was  deposited  on  the  wharf  for  sep- 
aration and  assortment  for  the  pur- 
pose of  being  shipped  to  other  mar- 
kets for  the  purpose  of  sale,  it  was 
held  that  the  property  was  not  sub- 
ject to  taxation  in  the  latter  state. 
The  court  said:  "Delay  within  the 
state,  which  is  no  longer  than  is  nec- 
essary for  the  convenience  of  trans- 
shipment for  its  transportation  to  its 
destination,  will  not  make  it  property 
within  the  state  for  the  purpose  of 
taxation."  State  v.  Engle,  34  N.  J. 
L.  425;  quoted  with  approval  in ,  Gen- 
eral Oil  Co.  V.  Crain,'  209  TJ.  S.  211, 
52  L.  Ed.  754.  See  to  the  same  eifect, 
State  V.  Carrigan,  39  N.  J.  L.  35. 

84  Burlington  Lumber  Co.  v.  Wil- 
letts,  118  111.  559,  9  N.  E.  254;  Stand- 
ard Oil  Co.  V.  Bachelor,  89  Ind.  1. 

«S  Merchants '  Transfer  Co.  v.  Board 
Eeview  City  of  Des  Moines,  128  Iowa 
732,  2  L.  E.  A.  (N.  S.)  662,  5  Ann. 
Cas.  1016,  105  N.  W.  211,  following 
American  Steel  &  Wire  Co,  v.  Speed, 
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Where  property  is  opUected,  even  though  it  may  be  at  the  point 
of  final  shipment  to  await  "indefinitely  the  owner's  pleasure  or  the 
rise  of  markets,  or  to  undergo  a  partial  process  of  manufacture,  or 


192  U.  S.  500,  48  L.  Ed.  538.  Contin- 
uing, ibe  court  said:  "It  would  re- 
quire a  most  violent  perversion  of 
the  plain  oldinary  meaning  of  the 
words  to  say  that  goods  so  held  are 
in  any  just  sense  'in  transit.'  The 
shipments  had  reached  theii*  ■  destina- 
tion for  the  time  being  and  become 
a  part  of  the  general  property  of  the 
state.  As  such  they  were  subject  to 
the  taxing  power  of  the  state.  In 
this  conclusion  we  find  direct  and 
authoritative  support  in  American 
Steel  &  Wire  Co.  v.  Speed,  192  XJ.  S. 
500,  24  Sup.  Ct.  3'65,  48  L.  Ed.  538. 
In  most  of  its  material  features  this 
case  is  parallel  with  the  one  at  bar. 
The  plaintiff  was  a  manufacturer  of 
wire.  Its  sales  to  dealers  in  the  ter- 
ritory of  which  Memphis,  Tenn.,  was 
the  eommsrcial  center,  were  negoti- 
ated by  traveling  agents,  who  can- 
vassed that  territory  and  took  orders 
or  contracts  for  future  delivery.  The 
goods  necessary  to  fill  these  orders 
were  massed  in  large  shipments  and 
forwarded  to  the  Patterson  Transfer 
Company,  of.  Memphis,  a  corporation 
carrying  on  a  business  similar  to  that 
of  the  appellant  in  (the  case  at  bar. 
Under  its  arrangement*  with  the  ship- 
per the  duty  of  the  transfer  company 
as  stated  in  the  opinion  was  confined 
to  the  transfer  of  the  goods  so  re- 
ceived to  the  warehouses,  the  keeping 
of  them  in  storage,  and  their  subse- 
quent delivery  to  the  customers  of 
the  manufacturing  company  under  its 
general  or  special  orders.  Goods  thus 
received  and  in  the  possession  of  the 
transfer  company  were  assessed  for 
local  taxation.  The  Supreme  Court 
of  the  state  held  that  such  property 
was  not  to  be  treated  as  in  transit, 
and  sustained  the  validity  of  the  tax. 
On  appeal  to  the   Supreme   Court   of 


the  United  States  this  judgment  was 
affirmed.  A  rule  to  the  same  logical 
effect  was  also  announced  by  that  court 
in  Brown  v.  Houston,  114  U.  S.  622, 
5  Sup.  Ct.  1091,  29  L.  Ed,  257,  and 
Pittsburg  Coal  Co.  v.  Bates,  156  U.  S. 
577,  15  Sup.  Ct.  415,  39  L.  Ed.  538. 
In  the  latter  case  a  coal  company  in 
Pennsylvania  consigned  several' large 
loads  of  coal  to  its  agent  in  New  Or- 
leans for  sale  at  that  market.  As  a 
matter  of  convenience  the  barges  were 
stopped  and  moored  in  the  river  be- 
fore reaching  New  Orleans,  to  be  held 
there  until  forwarded  upon  order  of 
the  agent.  While  thus  detained  the 
local  assessor  of  the  taxing  district 
where  the  boats  were  tied  up  listed 
the  property  for  taxation,  and  this 
tax  was  held  to  be  within  the  consti- 
tutional power  of  the  state.  To  the 
same  effect,  see  Burlington  Itumber 
Co.  V.  Willetts  (111.),  9  N.  E.  254. 
Quite  identical  in  principle,  also,  is 
New  York  ex  rel.  v.  Knight,  192  V. 
S.  21,  24  Sup.  Ct.  202,  48  L.  Ed.  325. 
It  must  be  borne  in  mind,  also,  that 
to  invalidate  the  act  of  a  state,  as 
an  unwarranted  interference  with  in- 
terstate commerce,  such  interference 
with  the  reserved  power  of  the  gen- 
eral government  'must  be  direct,  and 
not  the  mere  incidental  effect  of  the 
requirement  of  the  usual  proportional 
contribution  to  the  public  mainte- 
nance.' iN.  Y.  E.  E.  v.  Pennsylvania, 
158  U.  S.  439,  15  Sup.  Ct.  896,  39  L. 
Ed.  1043.  And  we  think,  if  the  tax 
iiow  in  question  can  be  said  to  im- 
pose any  burdeii  upon  interstate  com- 
merce, it  is  only  in  a  very  remote  and 
incidental  way.  There  is  nothing  in- 
herently unjust  in  a  proTfision  of  law 
which  compels  all  property  situated 
in  the  state  and  enjoying  its  protec- 
tion to  bear  its  et[ual  and  just  share 
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from  any  other  cause  having  no  relation  to  the  preparation  for  or' 
facilities  or  exigencies  of  transportation  it  will  be  held  to  have  ac- 
quired a  situs,  making  it  subject  to  taxation.**  ~ 
In  a  leading  case,  the  plaintiff  was  a  foreign  corporation  engaged 


of  tne  public  burdens,  the  statute  in 
question  is  clearly  within  the  consti- 
tutional power  of  the  state,  and  the 
assessor  is  not  shown  to  have  abused 
or  transcended  the  authority  thus 
given  him.  Counsel  seek  to  distin- 
guish the  American  Steel  &  Wire  Co. 
case  to  that  which  we  have  adverted 
by  suggesting  that,  owing  to  some  pe- 
culiar provisions  of  the  contracts  of 
sale  made  by  the  company's  agents 
and  the  manner  in  which  the  busi- 
ness was  done,  such  sales  were  in  fact 
consummated  after  the  goods  had 
come  into  the  hands  of  the  transfer 
company.  In  our  opinion  it  is  equally 
true  in  the  case  at  bar  that  no  sale 
was  consummated  until  the  appellant, 
acting  upon  the  order  of  the  manufac- 
turer, assorted  out  the  goods  and 
shipped  them  from  its  warehouse  to 
the  customers.  Up  to  that  time  the 
possession  of  the  common  carrier  was 
the  possession  of  the  original  shipper. 
No  delivery  active  or  constructive  had 
been  made  to  the  customer,  and  no 
title  passes.  Whether  these  goods 
should  ever  be  forwarded  to  the  retail 
dealers,  or  should  remain  in  the  ware- 
house, or  should  be  diverted  to  meet 
other  demands  of  the  trade,  rested 
wholly  in  the  will  of  the  shipper. 
When  the  order  to  forward  was  finally 
given  and  the  designated  goods  were 
again  put  in  course  of  transportation 
there  was  to  all  intents  and  purposes 
a  new  and  independent  shipment. 
But,  be  this  as  it  may,  the  answer  to 
the  question  whether  the  sales  had 
been  consummated  is  by  no  means 
necessarily  decisive  of  the  inquiry 
whether  the  goods  at  the  date  of  the 
assessment  were  actually  in  transit, 
and  therefore  protected  against  local 
taxation.     For  reasons  already  suffi- 


ciently stated,  we  hold  that  when  the 
shipments  had  reached  the  consignee, 
the  transfer,  company,  and  had  been 
stored  in  its  warehouse  subject  to  the 
shipper's  orders,  they  had  arrived  at 
their  destination  for  the  time  being, 
and  that  the  mental  purpose  of  such 
shippers  to  have  goods  thereafter  dis- 
tributed and  sent  out  to  their  several 
customers  would  have  no  effect  to 
make  such  property  exempt  from  tax- 
ation or  clothe  it  with  the  peculiar 
immunities  pertaining  to  interstate 
commerce.  Coe  v.  .Errol,  116  U.  S. 
517,  6  Sup.  Ct.  475,  29  L.  Ed.  715; 
Myers  v.  Baltimore,  83  Md.  385,  35 
Atl.  144,  34  L.  E.  A.  309,  55  Am.  St. 
Eep.  349." 

86  County  of  Brown  v.  Standard  Oil 
Co.,  103  Ind.  302,  2  N.  E.  758.  See 
also  General  Oil  Co.  v.  Grain,  209  U. 
S.  211,  52  L.  Ed.  754;  I.  M.  Darnell 
&  Son  Co.  V.  Memphis,  208  TJ.  S.  113, 
52  .L.  Ed.  413,  rev'g  116  Tenn.  424, 
95  S.  W.  816;  American  Steel  &  Wire 
Co.  V.  'Speed,  192  Xj.-S.  500,  48  L.  Ed. 
538;  People  v.  Knight,  192  U.  S.  21, 
48  L.  Ed.  325;  Diamond  Match  Co.  v. 
Ontonagon,  188  XT.  S.  82,  47  L.  Ed, 
394;  Kelley  v.  Ehoads,  188  TJ.  S.  1, 
47  L.  Ed.  359;  Pittsburg  &  S.  Coal 
Co.  V,  Bates,  156  TJ.  S.  577,  39  L.  Ed. 
538;  Brown  v.  Houston,  114  TJ.  S. 
622,  29  L.  Ed.  257;  American  Harrow 
Co.  V.  Shaffer,~~  68  Fed.  750;  Price  Co. 
V.  Atlanta,  105  Ga.  358,  31  S.  E.  619; 
Merchants'  Transfer  Co.  v.  Board 
Eeview  City  of  Des  Moines,  128  Iowa 
732,  2  L.  E.  A.  (N.  S.)  662,  5  Ann. 
Cas.  1016,  105  N.  W.  211;  Lehigh  & 
W.  Coal  Co.  V.  Borough  of  Junction, 
75  N.  J.  L.  68,  66  Atl.  923;  I.  M. 
Darnell  &  Son  Co.  v.  Memphis,  U6 
Tenn.  424,  95  S.  W.  816,  rev'd  208  U. 
S.  113,  52  L.  Ed.  413. 
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in  the  manufacture  of  wire.  Its  sales  in  the  territory  of  which  a  city 
of  a  state,  other  than  that  by  which  the  foreign  corporation  was 
created,  was  the  commercial  center,  were  negotiated  by  traveling 
agents,  who  canvassed  that  territory  and  took  orders  or  contracts 
for  future  delivery.  The  goods  necessary  to  fill  these  orders  were 
inassed  in  large  shipments  and  forwarded  to  a  corporation  carrying 
on  in  such  city  a  transfer  and  storage  business.  Under  the  ar- 
rangements between  the  transfer  company  and  the  foreign  corpora- 
tion the  duty  of  the  transfer  company  was"  confined  to  the  taking 
charge  of  the  products  of  the  foreign  corporation  when  shipped  to 
such  city,  store  them  in  a  warehouse  there,  assort  them,  and  make 
delivery  in  original  packages  of  such  goods  to  the  customers  of  the 
foreign  corporation  under  its  general  or  special  orders.  Goods  thus 
received  and  in  the  possession  of  the  transfer  company  were  assessed 
for  local  taxation.  The  Supreme  Court  of  the  state  held  that  such 
property  was  not  to  be  treated  as  in  transit,  and  sustained  the  valid- 
ity of  the  tax.  On  appeal  to  the  Supreme  Court  of  the  United  States, 
this  judgment  was  affirmed." 

Ice  cut  in  a  state  by  a  foreign  corporation,  and  stored  in  such 
state,  with  the  intention  of  selling  it  from  the  office  of  the  corpo- 
ration in  the  state  of  its  domicile,  is  subject  to  taxation  in  the 
former  state  while  it  remains  there.  The  court  said:  "It  is  settled 
that  goods  while  being  transported  from  state  to  state  are  not  sub- 
ject to  taxation.  *  *  *  The  ice  assessed  in  this  case  was  not  in 
transit,  and  therefore  is  not  within"  the  exemption  from  taxation. 
It  was  cut  in  this  state  and  in  storage  here,  and  was  not  in  the  course 
of  transportation  at  the  time  the  imposition  was  laid  upon  it.  All 
goods  manufactured  in  this  state  with  the  intention  of  removing  them 
to  another  state  for  the  purpose  of  sale  are  in  the  same  position. 
They  would  be  taxable  in  the  hands  of  residents  here,  and  our  own 
citizens  cannot  be  discriminated  against-^they  are  entitled  to  equal 
protection  with  nonresidents.  *  •  *  The  ice  was  the  product  of 
this  state,,  and  constituted  a  portion  of  its  wealth.  The  intention  to 
remove  it  in  the  future  did  not  sever  it  from  the  mass  of  manufac- 
tured foods  and  give  it  immunity  from  the  public  burdens  which  is 

871.  M.  Darnell  &  Son  Co.  v.  Mem-  Co.  v.  Crain,  209  U.  S.  211,  52  L.  Ed. 

phis,  208  U.   S.   113,   52   L.   Ed.   413,  754;  Merclianta' Transfer  Co.  v.  Board 

rev'g  116  Tenn.  424,  95  S.  W.   816;  Review    City    of    Des    Moines,     128 

American  Steel  &  Wire  Co.  v.  Speed,  Iowa  732,  2  L.  E.  A.   (N.  S.)   662,  5 

192  IT.  S.  500,  48  L.  Ed.  538,  aff'g  110  Ann.   Oas.   1016,  105  N.  W.  211;   Le- 

Tenn.  524,  100  Am.  St.  Eep.  814,  75  high   &   W.   Coal   Co.   v.   Borough  of 

S.  W.  1037,  followed  in  General  Oil  Junction,  75  N.  J.  L.  68,  66  Atl.  923. 
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denied  to  other  domestic  productions.  It  differs  in  no  respects  from 
dairy  products  or  grain  gathered  from  the  fields  and  stored  for  the 
purpose  of  transportation  and  sale  in  foreign  markets.** 

Where  logs  bplonging  to  a  foreign  corporation  are  regularly  stored 
in  a  harbor  or  bayou  for  safety  or  economy,  the  land  at  that  point 
being  leased  by  the  owner,  and  the  logs  put  in  charge  of  an  agent 
there  employed  to  take  care  of  them,  the  property  in  such  ease  has  a 
situs  at  the  place  of  storage  and  is  subject  to  taxation  by  the  state.*' 
And  where  a  foreign  corporation  owned  timber  lands  in  a  state  and 
cut  logs  therefrom,  and  hauled  them  to  the  banks  of  streams,  and 
placed  them  upon  the  banks,  and  ice  to  await  high  water  to  transport 
them  down  the  streams  to  a  place  in  the  state  by  which  the  foreign  cor- 
poration was  created,  to  be  there  cut  into  lumber,  which  .was  to  be 
marketed  in  the  latter  state  aijd  states,  other  than  those  mentioned,  it 
was  held  that  the  mere  act  of  cutting  and  hauling  the  logs  and  so 
piling  them  within  the  taxing  district  where  they  grew  and  were 
cut  with  the  intention  of  flpatiug  them  out  of  the  state  whenever 
high  water  should  come,  for  the  purpose  of  manufacture,  did  not  put 
them  in  transitu,  and  that  they  had  a  legal  situs  in  the  state  where 
they  were  cut  and  piled,  for  the  purpose  of  taxation.** 


88  John  Hancock  Ice  Co.  v.  Eose,  67 
N.  J.  L.  86,  50  Atl.  3i64.  See  also 
Kelley  v.  Ehoads,  188  V.  S.  1,  S^,  47  L. 
Ed.  359,  aff'g  9  Wyo.  352,  87  Am.  St. 
Eep.  959,  63  Pae.  935;  State  Freight 
Tax  Case,  15  Wall.  (TJ.  IS.)  232,  .21 
L.  Ed.  146;  C.  N.  Nelson  Lumber  Co. 
V.  Town  of  Loralne,  22  Fed.  54;  Ogil- 
yie  V.  Crawford,  3  MeCrary  148,  7 
Fed.  745;  Burlington  Lumber  Co.  v. 
Willetts,  118  ni.  559,  9  N".  E.  254; 
Metropolitan  Life  Ins.  Co.  v.  New- 
ark, 62  N.  J.  L.  74,  40  Atl.  573; 
State  V.  Carrigaji,  39  N.  J.  L.  35; 
Detmold  v.  Eugle,  34  N.  J.  ,L.  425; 
Erie  E.  Co.  v.  State,  31  N.  J.  L.  531, 
86  Am.  Dee.  226. 

89  Burlington  Lumber  Co.  v.  Wil- 
letts, 118  111.  559,  9  N.  E.  254. 

90  C.  N.  Nelson  Lumber  Co.  v.  Town 
of  Loraine,  22  Fed.  54.  Bunn,  J., 
said:  "It  is  not  deriied  by  plaintiff's 
counsel  that  the  property  had  a  legal 
situs  in  the  town  of  Loraine  from  the 
time  the  logs  were  cut  to  the  time 
they  were  hauled  to  the  river;  but  it 


is  claimed  they  lost  their  situs  and 
were  in  transit  from  the  time  they 
were  started  on  sleds,  or  other  means 
of  conveyance,  to  the  stream  where 
they  were  banked.  I  think  the  legal 
situs  continued  during  the  time  they 
remained  so  banked  upon  the  river. 
If  so,  the  tax  was  a  proper  one  upon 
the  property  itself  where  situated, 
and  was  not  a  tax  upon  commerce  or 
upon  the  tra,nsportation  of  property, 
and  had  no  relation  to  the  matter  of 
regulating  commerce  between  the 
states,  which  belongs  to  Comgress. 
Suppose  the  plaintifE,  instead  of  using 
these  lands  to  grow  pine  timber,  had 
used  them  for  a  farm,  upon  which 
they  grew-  large  quantities  of  stock 
for  market,  and  in  the  winter  should 
drive  droves  of  cattle  from  the  farm 
to  this  same  Clam  river,  and  ttere 
feed  and  keep  them  until  high  water 
in  spring  or  summer,  when  they  could 
ship  them  down  the  river  out  of  the 
state   to   market.     They   still  belong 
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§4613.  — Rolling  stock.  The  general  rule  is  to  the  effect  that 
the  rolling  stock  of  a  railroad  company  is  personal  property  and,  as 
such,  is  taxable  to  the  company  in  the  state  of  its  domicile.®^    But 


to  the  original  owners,  have  never  be- 
come the  subject  of  commerce  by  be- 
ing sold  or  bartered;  but  while  being 
80  held,  and  before  shipment,  the  time 
for  the  annual  levy  of  taxes  comes 
around,  and  the  assessor  of  the  town 
extenda  the  tax  against  ttem.  The 
<!ase,  in  my  judgment,  would  be  very 
like  the  one  at  bar.  But  I  cannot 
think  the  cattle  would  have  lost  their 
legal  situs  in  the  town  where  they 
were  raised  and  kept,  or  that  they 
would  be  in  transit  from  this  state  to 
another,  in  any  sense  that  would  for- 
'bidi  their  being  taxed.  The  mere  in- 
tention in  such  a  case,  where  tliere 
has  been  no  sale  or  transfer,  of  ship- 
ping out  of  the  state  at  some  indefi- 
nite time,  depending  upon  some  cir- 
cumstance so  uncertain  as  the  weather 
and  the  floods,  would  not  amount  to 
putting  the  property  in  actual  or  legal 
transit  so  as  to  bring  them  within  the 
principle  recognized  in  the  adjudged 
cases.  See  State  v.  Carrigan,  39  N. 
J.  Law  35;  Blount  v.  Monroe,  60  Ga. 
61;  People  v.  Niles,  35  Cal.  282;  Car- 
rier V.  Gordon,  21  Ohio  St.  605;  State 
V.  Engle,  34  N.  J.  Law  425;  Ogilvie 
V.  Crawford  Co.,  7  Fed.  Eep.  745;  Pas- 
senger Oases,  7  How.  416;  State 
Freight  Tax  Case,  15  Wall.  232;  State 
Tax  on  Railway  Gross  Receipts,  Id. 
284;  Cpnley  v.  Chedic,  7  Nev.  336; 
Hurley  v.  Texas,  20  "Wis.  665;  Erie 
Ey.  V.  State,  31  N.  J.  Law  531;  Brown 
V.  Maryland,  12  Wheat.  442;  Crandalf 
T.  Nevada,  6  Wall.  35;  Almy  v.  State, 
24  How.  169." 

91  Kennedy  v.  St.  Louis,  V.  &  T. 
H.  B.  Co.,  62  m.  395;  Appeal  Tax 
Court  of  Baltimore  City  v.  Pullman 
Palace  Car^  Co.,  50  Md.  452;  Appeal 
Tax  Court  of  Baltimore  City  v.  North- 
ern Cent.  R.  Co.,  50  Md.  417;  Phil- 
adelpMa,  W.  &  B.  R.  Co.  v.  Appeal 


Tax  Court  of  Baltimore  City,  50  Md. 
397;  Randall  v.  Elwell,  52  N.  Y.  521, 
11  Am.  Rep.  747. 

Where  a  foreign  corporation  doing 
business  in  Maryland,  had  its  princi- 
pal office  or  place  of  business  in  an- 
other state,  though  it  owned  exten- 
sive leasehold  estates  in  Maryland, 
and  part  of  its  line  was  chartered 
under  the  laws  of  that  state,  it  was 
.  held  that  its  rolling  stock  was  not 
taxable  in  Maryland.  The  court  said: 
"It  is  plain  the  rolling  stock  of  the 
company  cannot  have  a  permanent 
location  or  legal  situs  at  two  or  more 
places  at  the  same  time,  unless  so  de- 
clared by  positive  statute;  and  con- 
ceding that  it  should  be  located  at  the 
domicile  or  home  or  principal  office 
of  the  corporation,  it  is  clear,  as  the 
law  now  stands,  there  can  be  no  well- 
founded  claim  to  assess  this  property 
in  Baltimore.  The  engines  and  cars 
of  the  appellant  have  no  abiding  place 
or  permanent  location  in  this  state,  so 
as  to  become  incorporated  with  other 
permanent  property  of  the  state,  and 
are  only  brought  here  transiently  while 
employed  in  the  operations  of  the 
road.  And  whether  such  engines  and 
cars  be  regarded  as  personal  property, 
or  as  so  far  partaking  of  the  nature 
of  realty  as  to  justify  the  denomina- 
tion of  them  as  movable  fixtures,  the 
principle  equally  applies..  They  have 
the  movable  quality,  and,  in  the  ab- 
sence of  positive  legislation  fixing  a 
different  situs,  they  have  no  other 
given  them  by  construction  than  the 
home  or  principal  office  of  the  cor- 
poration." Philadelphia,  W.  &  B. 
R.  Co.  V.  Appeal  Tax  Court  of  Bal- 
timore City,  50  Md.  397,  415,  quoted 
with  approval  in  Baltimore  &  O.  R. 
Co.  V.  Allen,  22  Fed.  376.  See  also 
Appeal  Tax  Court  of  Baltimore  City 
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where  rolling  stock  tjelonging  to  a  foreign  railroad  company  is  used  by- 
it  within  the  state,  it  may  be  given  a  domestic  situs  for  purposes  of 
taxation.®^  These  two  rules,  hQwever,  must  each  be  read  in  the  light 
of  the  requirements  that  there  be  no  regulation  of  interstate  com- 
merce,*' nor  any  denial  of  due  process  of  law  by  the  state.'*  So, 
for  example,  it  has  been  held  that  due  process  of  law  precludes  a 
state  from'  taxing  the  cars  of  a  domestic  refrigerator-car  company 
which  are  permanently  located  in  foreign  states  and  are  employed 
there  in  the  company's  business.®^ 

On  the  other  hand  it  has  been  held  that  a  foreign  corporation,  en- 
gaged in  the  business  of  furnishing,  upon  the  responsibility  of  the 
railroad  companies  and  for  a  mileage  compensation,  refrigerator  cars 
for  the  transportation  of  perishable  products  over  the  various  lines 
of  railroad  in  the  United  States — such  cars  being  furnished,  not 
under  any  contract  of  lease  or  allotment  to  any  railroad  company 
but  as  needed  and  upon  the  direct  request  of  shippers  or  railroad 
companies,  acting  on  behalf  of  shippers — ^may  be  required,  by  the 
state,  to  pay  a  tax  on  the  average  number  of  its  cars  within  the 
borders  of  the  state,  notwithstanding  the  fact  that  none  of  such  cars 
carry  purely  intrastate  shipments  and  that  the  corporation  has  no 
ofSce,  nor  place  of  business,  nor  property,  other  than  its  cars,  within 
the  state.®^    So  where  a  foreign  manufacturing  company  uses  a  given 

V.  Northern  Cent.  By.  Co.,  50  Md.  417;  150,  4  Ann.  Cas.  493,  rev'g  26  Ky.  L. 

Pacific  E.  Co.  V.  Cass,  bs  Mo.  17,  31;  Bep.  23,  80  S.  W.  490. 
Orange  &  A.  E.  Co.  v.  Alexandria,  17  9«  American     Refrigerator     Transit 

Gratt.  (Va.)  176.  Co.  v.  Hall,  174  V.  S.  70,  43  L.  Ed. 

The  rolling  stock  owned  by  a  for-  899.      See    also    Union    Eefrigerator 

eign    corporation    used    in    operating  Transit  Co.  v.  Lynch,  177  U.  S.  149, 

roads  leased  by  it  in  the  state  is  per-  44  L.  Ed.  708.    In  the  case  first  cited, 

sonal    property    and   taxable    in    the  the    Supreme    Court    of    the    United 

state  by  which   the   corporation  was  States  said:     "It  iaving  been  settled 

created,  and  not  in  the  state  where  it  *     *     *    that    where    a    corporation 

is  so  used,  where  there  is  no  provision  of  one  state  brings  into  another,  to 

in  the  latter  state  providing  that  it  use  and  employ,  a  portion  of  its  mov- 

shall  be  taxed  therein.     Baltimore  &  able   personal   property,   it   is  legiti- 

O.  E.  Co.  V.  Allen,  22  Fed.  376.  mate   for  the   latter   to  impose  upon 

92Marye  v.  Baltimore  &  O.  E.  Co.,  such    property,    thus    used    and    em- 

127  U.  S.  117,  32  L.  Ed;  94.  ployed,  its  fair  share  of  the  burdens 

93  See  §  4585,  supra,  and  Marye  v.  of  taxation  imposed  upon  similar  prop- 
Baltimore  &  O.  B.  Co.,  127  U.  S.  117,  erty  used  in  like  way  by  its  own  citi- 
32  L.  Ed.  si.  zens,  we  think  that  such  a  tax  may 

M  See  §  4580,  supra.  be  properly  assessed  and  collected,  in 

95  Union    Eefrigerator    Transit    Co.  cases  like  the  present,  where  the  spe- 

V.  Kentucky,  199  U.  S.  194,  50  L.  Ed.  cifie  and  individual  items  of  property 
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number  of  its  own  tank  cars  in  making  deliveries  of  its  products 
from  its  factory  which  is  withbut  the  statfe  to  a  customer  within  the 
state,  such  ears  may  be  legally  taxed  under  a  statute  providing  that 
"every  *  *  *  other  corporation  or  company  not  a  railroad  com- 
pany owning  any  cars  operated  for  profit  on  any  railroad  in  this  state, 
shall  pay  to  the  state  an  annual  tax,"  and  this  is  true  notwithstand- 
ing the  fact  that  the  shipper  has  no  property,  other  than  such  ears 
ia  the  state ;  that  the  railroad  company  issues  its  bill  of  lading  for 
the  contents  of  the  cars  at  the  place  where  the  factory  is  located, 
takes  charge  of  the  cars  on  the  factory  siding,  and  maintains  exclu- 
sive dominion  over  the  cars  from  the  time  they  are  taken  from  such 
siding  until  they  are  returned  thereto,  they  bping  accompanied  by 
no  custodian,  servant,  nor  agent  of  the  shipper,  and  that  the  freight 
rate  is  the  same  as  it  would  be  were  the  products  shipped  in  hogs- 
heads or  barrels  in  cars  belonging  to  the  railroad  company,  except- 
ing that  the ,  latter  makes  an  allowance  to  the  shipper  of  three- 
fourths  of  a  cent  per  car  for  each  mile  traveled,  less  the  cost  of  re- 
pairs on  the  cars.®''  It  has  been  held,  however,  that  where  a  foreign 
corporation  was  engaged  in  the  business  of  building,  purchasing  and 
owning  railroad  tank  cars,  'and  the  letting  of  the  same  for  hire  to 
railroad  corporations  and  others,  as  vehicles  for  the  transportation 
pf  liquid  commodities,  to  points  on  the  railroads  in  the  United  States, 
the  cars  not  being  leased  for  regular  periods,  routes,  or  trips,  but 
being  leased  irregularly  as  they  might  be  app^ed  for  upon  requisi- 
tion to  its  ofiSee  in  another  state,  and  such  corporation  had  no  agent, 
ofBce  nor  place  of  business  within  the  state  at  any  time,  and  its 
cars  at  the  time  they  were  assessed  for  taxation  in  the  state  were 
engaged  in  interstate  commerce,  and  were  in  the  actual  transit,  and 
.only  temporarily  within  the  state,  and  were  not  detained  longer 
therein  than  was  necessary  for  unloading  and  transferring  them,  such 
cars  were  not  taxable  in  the  state.'*    But  under  a  statute  authoriz- 

so  used  and  employed  were  not  con-  Union    Refrigerator    Transit    Co.    v. 

tinuously    the    same,    but    were    con-  Lynch,  177  U.  S.  149,  44  L.  Ed.  708. 

stantly  changing,  according  to  the  ei-  See   also    Covington  v.   Pullman,   121 

igeneies  of  the  business,  and  that  the  Ky.  218,  89  S.  W.  116. 

tax  nia.y  be  fixed  by  an  appraisement  9TVera   Chemical   Co.   v.   State,  — 

and  valuation  of  the  average  amount  N.  H.  — ,  102  Atl.  463,  decided-  on  the 

of  the  property  thus  habitually  used  ,  authority    of    American    Refrigerator 

and  employed.     Nor  would  the  fact  Transit  Co.  v.  Hall,  and  Union  Eefrig- 

that  such  cars  were  employed  as  ve-  erator'  Transit  Co.  v.  Lynch,  supra. 

Ueles  of  transportation  in  the  inter-  M  State  v.  Union  Tank  Line  Co.,  94 

,  change  of  interstate  commerce  render  Minn.  320,  102  N.  W,.  721,  distinguish- 

their   taxation   invalid."    Quoted   in  ing    American    Refrigerator    Co.    v. 
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ing  a  city  to  tax  all  real  and  personal  property  within  the  corporate 
limits  of  the  city  which  i^  subject-to  state  taxation,  and  another  stat- 
ute requiring  personal  property  belonging  to  a  nonresident  which 
has  a  situs  in  the  state  to  be  taxed  for  state  purposes,  such  city  may 
impose  a  tax  on  sleeping  cars  owned  by  a  foreign  corporation  to 
the  extent  of  the  number  of  such  cars  constantly  within  the  city 
limits,  notwithstanding  the  fact  that  no  particular  cars  had  a  per- 
manent situs  in  such  city,  and  that  all  such  cars  were  employed  as 
vehicles  of  transportation  in  the  interchange  of  interstate  commerce,'' 
As  far  as  the  place  of  taxation  within  the  state  is  concerned,  the 
Supreme  Court  of  the  United  States  has  held  that  there  is  nothing 
in  the  Federal  Constitution  which  precludes  a  state  from  using  its 
own  pleasure  in  the  matter  of  fixing  the  situs  of  the  rolling  stock 
and  other  unloeated  property  of  a  railroad  company.* 

"The  rolling  stock  of  a  railroad  company,  as  a  general  principle, 
should  be  assessed  and  taxed,"  says  the  Supreme  Court  of  Missouri, 
"where  the  corporation  has  its  residence ;  but  the  principle  of  law  may 
be  modified  by  the  legislature.  >  The  notion  of  the  situs  of  personal 
property  following  the  personal  residence  of  the  corporation  is  a 
legal  fiction,  but  is  not  an  unbending  arid  uncontrollable  principle  of 
law.  It  may  be  modified  by  the  legislature.  The  rolling  stock  of  a 
railroad  company  has  no  more  local  existence  in  one  county  than 
another.  This  machinery  by  which  the  road  is  operated  is  con- 
stantly passing  from  one  terminus  to  the  other  of  the  entire  road, 
and  to  save  all  cavil  and  dispute  in  respect  to  it,  it  was  perfectly 
competent  for  the  legislature  to  say  that  it  should  become  a  part  of 

Hall,  174  IT.  S.  40,  43  L.  Ed.  899.  It  would  be  manifestly  unjust  to  the 
See  alsa  In  re  Appeal  of  Union  Tank-  company  to  tax  all  the  oars  that  go 
Line  Co..,  204  111.  347,  98  Am.  St.  Eep.  in  and  out  of  the  yards;  but  when  it 
221,  68  N.  E.  504.  has  three  ears  there  all  the  time,  'it 
99  Covington  v.  Pullman  Co.,  121  is  not  easy  to  see  that  the  company 
Ky.  218,  89  S.  W.  116.  In  this  case  has  any  substantial  ground  of  com- 
the  court  said:  "The  taxation  of  cars  plaint  when  it  is  made  to  pay  taxes 
used  on  railroads  and  moving  eontin-  on  three  cars.  "• 
ually  from  point  to  point  is  a  sub-  1  Columbus  Southern  E.  Co.  v. 
ject  of  no  little  difficulty.  No  three  "Wright,  151  U.  S.  470,  38  L.  Ed.  238. 
particular  cars  have  a  permanent  situs  A  domestic  railroad  company  has 
in  the  city  of  Covington;  but  there  no  inviolable  right  under  the  Federal 
are  all  the  time  in  the  yards  there  Constitution  to  have  its  rolling  stock , 
three  cars,  which  are  being  made  and  other  unloeated  personal  property 
ready  to  go  out  on  their  trips.  This  taxed  only  in  the  county  wherein  the 
property  enjoys  the  protection  of  the  company  has  its  principal  office.  Co- 
municipal  government  and  should  lumbus  Southern  E.  Co.  v.  Wright, 
justly  contribute  to  its  maintenance.  151  U.  S.  470,  38'  L.  Ed.  238. 
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the  road  itself  and  become  property  the  same  as  the  road,  and  that 
for  the  purpose  of  taxation  it  should  be  equally  distributed  through 
the  counties,  cities  or  towns  through  which  it  passed  in  proportion' 
to  its  length  in  these  respective  localities. ' '  ^ 

These  matters  are,  as  a  general  proposition,  matters  of  purely  local 
concern.  To  quote  the  Federal  Supreme  Court:  "Various  modes 
.  of  taxing  railroad  property  are  adopted  by  the  different  states.  In 
some,  railroad  companies  are  taxed  upon  their  property  as  a  unit. 
In  others,  the  road  and  the  property  in  each  county  are  separately 
assessed,  and  in  still  other  states,  the  whole  road  is  assessed,  and 
then  the  assessment  apportioned  among  the  several  counties  and 
towns.  These  and  all  similar  modes  of  taxation  are  subject  to  the 
legislative  discretion  of  the  respective  states,  and  do  not  ordinarily 
present  any  federal  question  whatever.  But  the  mode  of  distribu- 
tion of  the  unlocated  or  transitory  personal  property  is  a  matter  of 
regulation  by  the  state  legislature,  which  in  no  way  involves  a  viola- 
tion of  the  Fourteenth  Amendment. ' '  * 

§4614.  — Vessels.  The  general  rule  is  that  the  domicile  of  the 
owner  of  vessels,  engaged  in  the  coastwise  trade  and  plying  between 
ports  of  different  states,  is  the  situs  of  the  vessels  for  the  purpose  of 
taxation  without  regard  to  the  place  of  the  vessels '  enrollment.    This' 

estate   V.   Severance,   55   Mo.    378,  subjects    such   property  "to    the    same 

379,  quoted  in  Columbus  Southern  R.  rate  of  taxation  as  applies  to  all  other 

Co.  V.  Wright,  151  XJ.  S.  470,  38  L.  Ed.  property   in    the    respective    counties, 

238,  as  stating  a  principle  recognized  the    fact    that   the    rate  '  of    taxation 

by  the  Federal  Supreme  Court.  varies   in   the    different   counties,    ac- 

"The  rolling  stock  of  a  corporation,  cording  to  their  respective  needs  and  . 

used  in  transporting  passengers   and  wants,     involves     no     discrimination 

freight  over  any  and  all  parts  of  its  against    the    company.      "The    state 

line  of  road  cannot  be  said  to  have  having  the  undoubted  authority  to  fix 

a  situs  which  would  give  a  preference  the  situs  of  such  property,  and  having 

to  any  county  through  which  the  road  lawfully  distributed  it  proportionately 

may  run   over   any   other    county   in  between  the  several  counties  traversed 

like  situation."     Franklin    v.   Nash-  by  the  road,  it  thereby  became  subject 

ville,  C.  &  St.  L.  Ey.,  12  Lea  (Tenn.)  to  the  same  rate  of  taxation  as  other 

521,  538.  property   in    the   respective    counties. 

3  Columbus    Southern     E.     Co.     v.  This  involved  no  inequality,  and  vio- 

Wright,  151  U.  S.  470,  38  L.  Ed.  238.  lated  no  provision  of  either  the  state 

Where  a  statute,  apportioning  the  or  Federal  Constitution.    It  certainly 

transitory  and  unlocated  property  of  ^d  not  involve  a  failure  to  extend  to 

a  railroad   company   among  the   sev-  the     [company]     *     *     *     thg     equal 

eral  counties  through  which  the  road  protection   of   the   lavirs. "     Columbus 

extends  for  the  purpose  of  taxation.  Southern  R.  Co.- v.  Wright,  supra. 
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rule,  kowever,  is  subject  to  the  exception  that,  where  a  vessel  has 
acquired  an  actual  situs  in  a  state  other  than  the  one  of  the 
owner's  domicile,  it  may  be  taxed  there  notwithstanding  the  fact  that 
it  is  engaged  in  interstate  commerce.*  Where  vessels,  although  em- 
ployed in  interstate  commerce,  are  thus  employed  wholly  within 
the  limits  of  a  particular  state,  they  are  taxable  by  such  state 
even  though  they  have  been  registered  or  enrolled  at  a  port  out- 
side of  the  state.*    But  an  ocean  vessel  registered  at  a  port  of  one' 


4  Ayer  &  liord  Tie  Co.  v.  Kentucky, 
202  TJ.  S.  409,  50  L.  Ed.  1082,  6  Ann. 
Cas.  205. 

"The  owner  has  no  power  to  give 
his  vessel  a  taxable  situs  by  the  ar- 
bitrary selection  of  a  home  port  ■which 
is  neither  his  domicile  nor  the  dom- 
icile of  actual  situs."  Southern  Pac. 
Co.  V.  Kentucky,  222  U.  iS.  63,  56  L. 
Ed.  96. 

6  Old  Dominion  S.  S.  Co.  v.  Virginia, 
198  U.  S.  299,  49  L.  Ed.  1059,  3  Ann. 
Cas.  1100  (aff 'g  102  Va.  576,  102  Am. 
St.  Eep.  855,  46  S.  E.  783),  distinguish- 
ing Morgan  v.  Parham,  16  "Wall.  (IJ. 
S.)  471,  21  L.  Ed.  303,  and  Hays  v. 
■  Pacific  Mail  S.  8.  Co.,  17  How.  (U.  S.) 
596, 15  L.  Ed.  254. 

'  "Eegistry*  and  en];ollment  are  pre- 
scribed by  Eev.  Stat.,  §§  4141  and  4311 
[7  Fed.  ©tat.  Ann.  16,  56]  for  vessels 
of  the  United  States  engaged  in 
foreign  and  domestic  commerce.  Sec- 
tion 4141  [7  Fed.  Stat.  Ann.  16]  reads: 
'Every  vessel,  except  as  hereinafter 
provided,  shall  be  registered  by  the 
collector  of  that  collection  district 
which  includes  the  port  to  which  such 
vessel  shall  belong  at  the  time  of  her 
registry;  .which  port  shall  be  deemed 
to  be  that  at  or  nearest  to  which  the 
owner,  if  there  be  but  ctne,  or,  if  more 
than  onCj  the  husband  or  acting  and 
managing  owner  of  such  vessel,  usually 
resides.'  By  sections  4131  and  4311 
[7  Fed.  Stat.  Ann.  10,  56]  vessels 
registered  or  enrolled  are  declared  Jto 
be  deemed  vessels  of  the  United 
States."  In  considering  the  right  of 
a  8tat0  to  tax  vessels,  which,  though 


engaged  in  interstate  commerce  and 
enrolled  at  a  port  outside  the  state 
are  employed  wholly  within  the  limits 
of  the  state,  Mr.  Justice  Brewer  said: 
"As  stated  by  Chancellor  Kent,  in 
his  Commentaries,  vol.  3,  p.  139:  'The 
object  of  the  registry  acts  is  to  encour- 
age our  own  trade,  navigation,  and 
shipbuilding,  by  granting  peculiar  or 
exclusive  privileges  of  trade'  to  the 
flag  of  the  United  States,  and  by  pro- 
hibiting the  communication  of  those 
immunities  to  the  shipping  and  mari- 
ners of  other  countries.  These  provi- 
sions are  well  calculated  to  prevent 
the  commission  of  fraud  upon  indi- 
viduals, as  well  as  to  advance  the  na- 
tional policy.  The  registry  of  all 
vessels  at  the  custom  house,  and  the 
memorandums  of  the  transfers,  add 
great  security  to  title,  and  bring  the 
existing  state  of  our  navigation  and 
marine  under  the  view  of  the  general 
government.  By  these  regulations  the 
title  can  be  effectually  traced  back  to 
its  origin.'  This  object  does  not  re- 
quire, and  there  is  no  suggestion  in 
the  statutes,  that  vessels  registered 
or  enrolled  are  exempt  from  the  ordi- 
nary rules  respecting  taxation  of  per- 
sonal property.  It  is  true  by  sec.  4141 
there  is  created  what  may  be  called 
the  home  port  of  the  vessel,  an  arti' 
ficial  situSj  which  may  control  the- 
place  of  taxation  in  the  absence  of 
an  actual  situs  elsewhere,  and  to 
that  extent  only  do  the  two  cases 
referred  to  go.  In  Hays  v.  Pacific 
Mail  S.  S.  Co.,  17  How.  596,  15  L. 
Ed.   254,   ocean   steamers   owned  9fli 
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state,  in  which  state  its  owners  reside  and  are  taxed,  does  not  become 
part  of  the  personalty  of  a  foreign  state,  and  taxable  as  such  by 
that  state,   by   calling   at  ports  thereof   while   engaged   in  inter- 


I 


registered  in  New  York,  a,nd  regularly 
plying  between  Panama  and  San 
Francisco  and  ports  in  Oregon,  re- 
maining in  San  Francisco  no  longer 
than  was  necessary  to  land  and  re- 
ceive passengers  and  cargo  and  ( in 
Benieia  only  for  repairs  and  supplies, 
were  held  not  subject  to  taxation  by 
the  state  of  California.  In  the  course 
of  the  opinion,  by  Mr.  Justice  Nelson, 
it  was  said  (p.  599,  L.  Ed.  p.  255): 
'We  are  satisfied  that  tie  state  of 
California  had  no  jurisdiction  over 
these  vessels  for  the  purpose  of  taia- 
tion;  they  were  not  properly  abid- 
ing within  its  limits  so  as  to  be- 
icome  ino6rporated  with  the  other  per- 
sonal property  of  the  state;  they  were  ■ 
there  but  temporarily,  engaged  in  law- 
ful trade  and  commerce,  with  their 
situs  at  the  home  port,  where  the  ves- 
sels belonged,  and  where  the  owners 
were  liable  to  be  taxed  for  the  cap- 
ital invested,  and  where  the  taxes 
lad  been  paid.'  Clearly  the  ruling 
"was  that  these  steamers  had  acquired 
no  actual  situs  within  the  state  of 
California;  that  occasionally  touching 
at  ports  in  the  state  did  not  make 
them  incorporated  with  the  other  per- 
sonal property  of  the  state.  Hence, 
laving  no  situs  in  California,  they 
were  not  subject  to  taxation  there, 
but  were  subject  to  state  taxation  at 
the  artificial  situs  established  by  their 
registry.  In  Morgan  v.  Parham,  16 
Wall.  471,  21  L.  Ed.  303,  it  appeared  - 
that  a  steamship  was  registered  in 
New  York,  under  the  ownership  of 
■the  plaintiff;  that  she  was  employed 
as  a  coasting  steamer  between  Mobile 
and  New  Orleans;  that  she  was  regu- 
ilarly  enrolled  as  a  coaster  in  Mobile 
ty  her  master,  and  received  a  license 
as  a  coasting  vessel  for  that  and  sub- 
sequent, yeai^s.     It  was  held  that  she 


was  not  subject  to  taxation  by  the 
state  of  Alabama.  Mr.  Justice  Hunt, 
in  delivering  the  opinion  of  the  court, 
said  (pp.  474,  476,  L,.  Ed.  304):  'The 
fact  that  the  vessel  was  physically 
within  the  limits  of  the  city  of  Mobile, 
at  the  time  the  tax  was  levied,  does 
not  decide  the  question.  Thus,  if  a 
traveler  on  that  day  had  been  pass- 
ing through  that  city  in  his  private 
carriage,  or  an  emigrant  with  his 
worldly  goods  on  a  wagon,  it  is  not 
contended  that  the  property  of  either 
of  these  persons  would  be  subject  to 
taxation,"  as  property  within  the  city. 
It  is  conceded  by  the  respective 
counsel  that  it  would  not  have  been. 
On  the  other  hand  this  vessel  although 
a  vehicle  of  commerce,  was  not  ex- 
empt from  taxation  on  that  score.  A 
steamboat,  or  a  post  coach,  engaged  in 
a  local  business  within  a  state,  may  be 
subject  to  local  taxation,  although  it 
carry  the  mail  of  the  United  States. 
The  commerce  between  the  states  may 
not  be  interfered  with  by  taxation  or. 
other  interruption,  but  its  instruments 
and  vehicles  may  be.  *  *  *  It  is 
the  opinion  of  the  court  that  the  state 
of  Alabama  had  no  jurisdiction  over 
this  'vessel  for  the  purpose  of  taxa- 
tion, for  the  reason  that  it  had  not 
become  incorporated  into  the  personal 
property  of  that  state,  but  was  there 
temporarily  only.'  In  other  words, 
here,  as  in  the  prior  ease,  there  was 
no  actual  situs  of  the  vessel.  She 
had  not  become  commingled  with  the 
I  general  property  of  the  state,  and  was 
therefore  subject  to  taxation  at  the 
artificial  situs, — the  port  of  her  reg- 
istry. In  Wheeling,  P.  &  0.  Transp. 
Co.  V.  Wheeling,  99  TT.  S.  273,  25  L. 
Ed.  412,  Mr.  Justice  Clifford  concludes 
his  discussion  with  this  statement  (p. 
285,  L.  Ed.,  p.  416):   'From  which  it 
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state  commerce,  and  remaining  at  such  ports  long  enough  to  trans- 
act its  business  connected  therewith.* 

Where  the  home  port  of  ferryboats,  owned'  by  an  Illinois  company 
and  operated  by  it  on  the  Mississippi  river  between  the  city  of  St. 
Louis  and  the  opposite  Illinois  shore  on  which  shore  they  are  laid 
up  when  not  in  use,  is  in  Illinois,  and  such  boats  do  not  remain  at 
their  St.  Louis  wharf  or  landing,  their  stay  at  which  at  any'  one 
time  is  limited  by  city  ordinance  to  ten  minutes,  long  enough  to 
become  incorporated  in  the  personal  property  situated  in  St.  Louis, 
they  cannot  be  taxed  by  the  city.' 


follows,  as  a  necessary  cousequenee, 
that  the  enrollment  of  a  ship  or  vessel 
does  not  exempt  the  owner  of  the  same 
from  taxation  for  his  interest  in  the 
ship  or  vessel  as  property,  upon  a 
valuation  of  the  same,  as  in-  the  ease 
of  other  personal  property.'  Of 
course,  if  the  enrollment  does  not 
exempt  vessels  from  taxation  as  other 
personal  property,  the  place  of  enroll- 
ment, whether  within  or  without  the 
state  in  which  the  property  is  actu- 
ally situated,  is  immaterial,  for  other 
like  property  is  taxable  at  its  actu- 
al situs.  So  far  as  the  state  authori- 
ties are  concerned,  reference  may  be 
.made  to  Lott  v.  Mobile  Trade  Co.,  43 
Ala.  578;  National  Dredging  Co.  v. 
State,  99  Ala.  462,  12  So.  720 ;  North- 
western I/umber  Co.  v.  Chehalis 
County,  25  Wash.  95,  54  L.  E.  A.  212, 
87  Am.  St.  Bep.  747,  64  Pac.  909.  •  Our 
conclusion  is  that  where  ■  vessels, 
though  engaged,  in  interstate  com- 
merce, are  employed  in  such  commerce 
wholly  within  the  limits  of  a  state, 
they  are  subject  to  taxation  in  that 
state,  although  they  may  have  been 
registered  or  enrolled  at  a  port  out- 
side its  limits."  Old  Dominion 
Steamship  Co.  v.  Virginia,  198  TJ.  S. 
299,  49  L.  Ed.  1059,  3  Ann.  Cas.  1100, 
aff'g  102  Va.  576,  102  Am.  St.  Eep. 
855,  46  S.  E.  783.  See  aJso  Ayer  & 
Lord  Tie  Co.  v.  Kentucky,  202  TJ.  S. 
409,  50  L.  Ed.  1082,  6  Ann.  Cas.  205; 
Com.  V.  Hays,  8  B.  Mon.   (Ky.)   1; 


Graham  v.  Township  of  St.  Joseph, 
67  Mich.  '652,  35  N.  W.  808;  State  v. 
Haight,  30  N.  J.  L,  428. 

8 -Hays  V.  Pacific  Mail  S.  S.  Co.,  17 
How.  (U.  S.)  596,  15  L.  Ed.  254. 

"Ships  or  vessels,  *  *  *  en- 
gaged in  interstate  or  foreign  com- 
merce upon  "the  high  seas  or  other 
,  waters  whiqh  are  a  common  highway, 
and  having  their  home  port,  at  which 
they  are  registered  under  the  laws 
of  the  United  States  at  the  domicile  of 
their  owners  in  one  state,  are  not  sub- 
ject to  taxation  an  another  state  at 
whose  ports  they  incidentally  and 
temporarily  touch  for  the  purpose  of 
delivering  or  receiving  passengers  or 
freight.  But -that  is  because  they  are 
not  in  any  propel  sense  abiding  with- 
in its  limits,  and  have  no  eontinuoufl 
presence  or  actual  situs  within  its 
jurisdiction,  and  therefore  can  be 
taxed  only  at  their  legal  situs,  their 
home  port  and  the  domicile  of  their 
owners."  Pullman's  Palace  Car  Co. 
V.  Pennsylvania,  141  TJ.  S.  18,  35 
L.  Ed.  613. 

Taxing  a  vessel  at  the  domicile  of 
the  owner,  where  such  vessel  has  not 
acquired  an  actual  situs  elsewhere, 
does  not  violate  the  due  process  clause 
of  the  Fourteenth  Amendment.  South- 
ern Pae.  Co.  V.  Kentucky,  222  U.  S. 
63,  56  L.  Ed.  96. 

7  St.  Louis  V.  Wiggins  Ferry  Co., 
11  Wall.  (TJ.  S.)  423,  20  L.  Ed.  192. 


8138 


Cli.59] 


Taxation 


[§4615 


§4615.  — Water  rights  and  water-power.  It  is  a  generally  con- 
ceded principle,  according  to  the  Supreme  Court  of  Rhode  Island, 
that  water  rights  and  water  power  are  not  taxable  independently  of 
the  land  to  which  they  are  appurtenant  or  incident.* 

As  between  different  owners  and  different  taxing  districts,  water 
power  is  an  element  in  the  taxable  value  only  of  the  property  in 
connection  with  the  use  of  which  such  power  is  applied.* 


8  Slatersville  iFinisting  Co.  v. 
Greene,  40  K.  I.  410,  L.  E.  A.  1917  F 
585,  588,  101  Atl.  226.  "For  the  pur- 
pose of  taxation,."  said  the  court, 
"the  right  to  use  the  water  of  a 
stream  and  the  water  power  that 
arises  from  controlling  the  flow  of  its 
current  must  'be  considered  as  appur- 
tenant to  and  an  incident  of  some 
land." 

See  also  Blackstone  Mfg.  Co.  v.  In- 
habitants of  Blackstone,  200  Mass.  82, 
18  L.  B.  A.  (N.  S.)  735,  756,  85  N.  E. 
S80;  Boston  Mfg.  Co.  v.  Newton,  22 
Pick.  (Mass.)  22. 

"Eunning  water  is  not  property, 
and  is  not  taxable.  So  water  power, 
as  such,  is  not  taxable.  It  was  so  de- 
cided in  the  Auburn  Case  [Union 
Water-Power  Co.  v.  Auburn,  90  Me: 
60,  37  L.  E.  A.  651,  60  Am.  St.  Eep. 
240,  37  Atl.  331].  But  land  upon 
which  a  mill  privilege  exists  is  tax- 
able, and  the  value  of  the  land  may- 
be greatly  enhanced  by  the  fact  that 
its  topography  is  such  that  a  dam  may 
be  maintained  across  a  stream  upon 
it,  and  water  power  thereby  created. 
The  capability  of  the  land  for  such 
use,  and  the  probability  or  certainty, 
as  the  case  may  be,  of  its  use,  cer- 
tainly affects  its  value.  Such  is  the 
law  of  the  Buxton  Case  [iSaco  Water 
Power  Co.  v.  Buxton,  98  Me.  295, 
56  Atl.  9U]."  Penobscot  Chemical 
Fibre  Co.  v.  Bradley,  99  Me.  263,  59 
Atl.  83. 

A  mill  company,  owning  riparian 
land  in  adjoining  taxing  districts  is 
not  entitled  to  relief  from  a  local  tax 
on  the  part  of  the  land  lying  in  one 


of  such  districts,  which  land,  although 
flooded  as  a  result  of  the  company's 
construction  of  a  dam  at  a  point  in 
the  stream  in  the  other  district,  has 
been  assessed  as  a  mill  privilege — a 
basis  of  assessment  not  open  to  ob- 
jection unless  by  reason  of  the  flooded 
condition  of  the  land — on  the  ground 
that  either  the  company's  mill  priv- 
ilege and  water  rights  in  the  district 
in  which  the  flooded  land  is  situated 
have  been  destroyed  as  elements  of 
value  to  be  considered  in  assessing 
such  land  in  such  district,  or  the  mill  . 
privilege  and  water  rights  have  be- 
come a  part  of  and  have  increased  the 
value  of  the  water  rights  appurte- 
nant to  the  company's  mill  in  the 
,  other  district  and  are  taxable  only 
in  such  district.  Slatersville  Finish- 
ing Co.  V.  Greene,  40  E.  I.  410,  L.  B. 
A.  1917  F  585,  101  Atl.  226. 

9  Boston  Mfg.  Co.  v.  Newton,  22 
Pick.  (Mass.)  22.  To  the  same  effect, 
Union  Water-Power  Co.  v.  Auburn, 
90  Me.  60,  37  L.  E.  A.  esi,  60  Am. 
St.  Eep.  240,  37  Atl.  331,  in  which 
the  court,  citing  Amoskeag  Mfg.  Co. 
V.  Town  of  Concord,  66  N.  H.  562, 
32'  L.  E.  A.  621,  34  Atl.  241;  Winni- 
piseogee  Lake  Cotton  &  Woolen  Mfg. 
Co.  V.  Gilford,  64  N.  H.  337,  10  Atl. 
849,  and  Oocheco  Mfg.  Co.  v.  Straf- 
ford, 51  N.  H.  455,  expressly  recog- 
nized the  fact  "that  a  different  doc- 
trine prevails  in  New  Hampshire." 
See  the  reference,  in  Slatersville  Fin- 
ishing Co.  v.  Greene,  40  E.  I.  410,  L. 
R.  A.  1917  F  585,  101  Atl.  226,  to  the 
dissenting  ■opinion  of  Justieo  Emery 
in  Union  Water-Power  Co.  v.  Auburn, 
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§4616.  Assessment  and  valuation.  The  questions  of  assessment 
and  valuation  have  frequently  been  touched  upon  heretofore  in  deal- 
ing with  the  various  limitations  and  restrictions  on  the  taxing  power, 
and  reference  must  be  made  to  the  different  sections  in  which  such 
limitations  and  restrictions  are  considered  for  many  of  the  proposi- 
tions which  otherwise  would  be  set  out  here. 

Technically  speaking,  an  assessment  is  an  official  estimate  of  the 
sums  which  are  to  constitute  the  basis  of  an  apportionment  of  a 
tax  'between  the  individual  subjects  of  taxation  within  the  district. 
It  does  not,  therefore,  of  itself  lay  the  charge  upon  either  person  or 
property,  but  it  is  a  step  preliminary  thereto,  and  which  is  essential 
to  the  apportionment.  As  the  word  is  more  commonly  used,  however, 
an  assessment  comprehends  two  processes,  that  of  listing  the  per- 
sons, property,  etc.,  to  be  taxed,  and  that  of  estimating  the  sums 
which  are  to  be  the  guide  in  an  apportionment  of  the  tax  between 
them.  "When  this  listing  and  estimating  are  completed  in  such  form 
as  the  law  may  have  prescribed,  nothing  remains  to  be  done,  in  order 
to  determine  the  individual  liability,  but  the  mere  arithmetical  act 
of  dividing  the  sum  to  be  raised  among  the  several  subjects  of  taxa- 
tion, in  proportion  to  the  amounts  which  they  are  respectively  as- 
sessed. Sometimes  the  word  "assessment"  is  used  as  implying  the 
completed  tax  list,  that  is,  the  list  of  persons  or  property  to  be 
taxed,  with  the  estimates  with  which  they  are  chargeable,  and  the 
tax  duly  apportioned  and  extended  upon  it ;  but  this  use  of  the  word 
is  unusual  except  where  the  levy  is  apportioned  by  benefits,  and 
in  such  eases  the  act  of  determining  the  amount  of  the  benefits  is  of 
itself,  under .  most  statutes,'  a  determination  of  the  individual  liabil- 
ity, and  the  result  only  needs  to  be  entered  upon  the  roll  or  list  to 
complete  the  levy.^"* 

An  assessment,  when  taxes  are  to  be  levied  upon  a  valuation,  is 
manifestly  indispensable.  It  is  required  as  the  first  step  in  the  pro- 
ceedings against  individual  subjects  of  taxation,  and  is  the  founda- 
tion of  all  of  the  steps  which  follow  it.  Without  an  assessment  the 
proceedings  have  no  support  and  are  nullities.  The  assessment  is, 
therefore,  the  most  important  of  all  the  proceedings  in  taxation,  and 
the  statutory  provisions  to  insure  its  accomplishing  its  office  are  corn- 
supra.  In  Blackstone  Mfg.  Co.  v.  In-  Co.  v.  Newton,  supra,  which  do  not 
habitants  of  Blackstone,  200  Mass.  82,  appear  in  the  opinio^  in  that  ease,  are 
18  L.  B.  A.  (N.  S.)  755,  757,  &5  N.  B.  found  in  the  Massachusetts  Mill  Act. 
880,  the  court  suggesits  that  the  rea-  lOCoqIey  on  Taxation  (Srd  Ed.),  p. 

sons  for  the  decision  in  Boston  Mfg.      596. 
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monly  very  full  and  partieular.^^  It  is  wholly  beyond  the  scope  of 
this  chapter,  however,  to  consider  such  provisions  in  detail.  All  that 
can  be  done  is  to  note  a  few  illustrative  propositions.^* 

The  legislature  has  the  power  to  require  the  owner  (of  property  to 
report  it  for  the  purpose  of  taxation  in  such  form  or  manner  as 
the  law-making  branch  of  the  government  may  deem  best,^'  and  in 
some  of  the  states  property  owners  are  required  to  make  written  ex- 
hibits to  the  assessor.^*  The  list  returned,  however,  does  not  con- 
stitute an  assessment,  but  only  aids  in  obtaining  a  true  description 
of  taxable  property  and  is  evidence  from  which  an  assessment  may 
he  .made.^*  Nor  is  listing  by  the  property  ■  owner  a  prerequisite  to 
a  valid  assessment,  it  being  the  assessor's  duty,  when  the  owner  fails 
to  furnish  the  list  required  by  law,  to  assess  the  property  on  infor- 
mation received  from  other  sources.^* 

WhUe  the  statute  itself  commqnly  determines  what  degree  of  con- 
clusiveness shall  attach  to  the  list,  it  may  be  laid  down  as  a  general 
proposition  that  the  assessors  are  not  concluded  thereby."    So  the 


11  Cooley  on  Taxation  (3rd  Ed.),  p. 
597. 

12  A,  county  which,  has  received 
from  a  railroad  company,  pursuant  to 
an  assessment  under  an  unconstitu- 
tional  statute,  a  larger  amount  of  tax 
than  it  would  have  been  entitled  to 
had  the  assessment  been  made  under  a 
valid  statute,  cannot  set  up  the  in- 
validity of  the  statute  against  the  com- 
pany and,  by  thus  nullifying  the  as- 
sessment, render  it  possible  to  assess 
the  company  in  the  manner  permitted 
had  no  assessment  whatever  been 
made.  Franklin  v.  Nashville,  C.  &  St. 
L.  Ey.,  12  Lea  (Tenn.)  521,  541. 

13 Com.  V.  Farmers'  &  Shippers' 
Leaf  Tobacco  "Warehouse  Co.,  107  Ky. 
1,  52  S.  "W.  799. 

14  The  property  of  a  dissolved  mu- 
tual life  insurance  company  which  is 
in  the  hands  of  the  receivers  of  the 
eonipany  awaiting  distribution  among 
its  creditors  does  not  "belong"  to 
such  receivers,  nor  are  they  the  ' '  trus- 
tees" thereof,  within  the  meaning  of 
statutory  provisions  requiring  per- 
sons, to  whom  taxable  property  be- 
longs, and  trustees  to  bring  in  lists 


and  ,  make  returns  for  taxation. 
Brooks  V.  Town  of  Hartford,  61  Conn. 
112,  23  Atl.  697,  distinguished  in 
Pope  V.  Town  &  City  of  Hartford,  82 
Conn.  406,  74  Atl.  751. 

16  Oregon  &  W.  Mortg.  Sav.  Bank 
v.  Jordan,  16  Ore.  113,  17  Pac.  621. 

The  lists  returned  by  individual  tax- 
payers do  not  constitute  the  assess- 
ment roll,  but  such  roll  is  the  list 
made  by  the  assessor.  Vicksburg 
Bank  v.  Adams,  74  Miss.  179,  21  So. 
401. 

16  Pentecost  v.  Stiles,  5  Okla.  500, 
49  Pac.  921. 

A  statute  giving  tax  officials  the 
right  to  examine  the  books  and  papers 
of  property  owners  for  the  purpose  of 
listing  and  assessing  their  property 
does  not  violate  the  constitutional 
prohibition  against  unreasonable 
searches  and  seizures.  Co-operative 
Building  &  Loan  Ass'n  v.  State,  156 
Ind.  463,  60  N.  E.  146. 

17  Humphreys  v.  Nelson,  115  111.  45, 
4  N.  E.  637;  Felsenthal  v.  Johnson, 
104  ill.  21;  Thompson  v.  Tinkoom,  15 
Minn.  295;  State  v.  Eeed,  159  Mo.  77, 
60, a  W.  70. 
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value  of  property  and  securities  contained  in  the  sworn  statement, 
made  by  the  president  of  a  corporation,  showing  the  corporation's 
capital  stock  and  accumulated  surplus  and  also  the  value  of  the  se- 
curities exempt  from  taxation,  is  not  binding  upon  the  assessor." 
If,  however,  the  list  is  in  due  form,  it  is  taken  as  prima  facie  cor- 
rect, and  the  assessors  add  to  it  in  making  up  the  assessment  only  as 
the  statute  permits.^^  On  the  other  hand,  in  the  absence  of  any 
evidence  of  fraud,  accident  or  mistake,  a  property  owner  is  bound 
by  his  schedule  of  his  taxable  personalty.^ 

While  the  Supreme  Court  of  the  United  States  has  held  that 
a  domestic  railroad  company  will  be  estopped  from  claiming  that 
the  "franchise  within  the  state"  returned  by  it  in  the  verified  state- 
ment of  its  taxable  property  which  it  was  required  by  law  to  furnish 
to  the  state  board  of  equalization  included  franchises  which  had 
been  granted  to  it  by  the  federal  government  and  which  therefore 


Unless  made  so  by  statute,  a  fior- 
poration's  retujn  for  assessment  is 
not  conclusive  upon  the  taxing  offi- 
cers. San  rraneisco  &  N.  P.  R.  Oo. 
V.  'State  Board  of  Equalization,  60 
Cal.  12;  St.  Louis,  V.  &  T.  H.  B.  Oo. 
V.  Surrell,  85  111.  535;  Chicago,  B.  & 
Q.  E.  Co.  V.  Paddock,  75  111.  616. 

Under  the  South  Dakota  statute,  th« 
board  of  assessment  is  not  concluded 
by  the  value  placed  by  an  express 
company's  statement  upon  the  com- 
pany's property,  but  may  take  into 
consideration  the  company 's  .contracts 
with  railroad  companies.  State  Y. 
State  Board  of  Assessment  &  Equali- 
zation, 3  S.  D.  338,  53  N.  W.  192. 

18  Newton  Trust  Co.  v.  Atwood,  77 
N.  J.  L.  141,  71  Atl.  110. 

The  state  board  of  equalization  is 
not  bound,  in  assessing  railroad  prop- 
erty, by  the  valuation  fixed  by  the 
company.  Illinois  &  St.  L.  Eailroad 
&  Coal  Co.  V.  Stookey,  122  111.  3'58, 
13  N.  B.  516. 

19  Cooley  on  Taxation  (3rd  Ed.),  p. 
617. 

80  In  re  Bank  of  Marion,  153  111. 
S16,  39  N.  E.  118. 

"An  assessment  made  on  a  state- 
ment returned  in  compliance  with  the 
statute  should  be  a  finality,  and  not 


be  set  aside  or  disturbed  unless  it  be 
overcome  by  the  most  satisfactory 
proof-  that  it  is  erroneous  in  fact," 
and  a  corporation  cannot  avoid  the 
return  of  its  officer  "unless  on  proof  , 
of  conduct  on  his  part  in  fraud  of  the 
company."  But  this  rule  cannot  be 
invoked  to  prevent  a  receiver  from 
attacking  a  franchise  tax  based  on  a 
return  made  only  shortly  before  his 
appointment.  Kirkpatrick  v.  State 
Board  of  Assessors,  57  N.  J.  L.  53,  29 
Atl.  442. 

The  return  made  by  an  agent  of  a 
corporation  to  the  state  board  of  as- 
sessors as  to  the  amount  of  corporate 
stock  issued  and  outstanding  is  not 
conclusive  against  the  corporation 
when  the  tax  on  such  stock  is  brought 
into  court  by  a  direct  proceeding,  by 
the  corporation,  to  test  its  legality, 
since  the  legal  basis  of  the  tax  is  the 
capital  stock  issued  and  outstanding 
and  not  the  return  thereof,  and,  if  by 
mistake  the  return  states  such  stock 
to  be  more  than  it  really  is,  the  cor- 
poration may  show  the  truth  and  have 
the  tax  reduced  even  though  the 
amount  assessed  haB  been  paid.  Ari- 
mex  Consol.  Copper  Co.  v.  State  Board 
of  Assessors,  69  N.  J.  L.  121,  54  Atl. 
244. 


8142 


Ch.  59]  Taxation  [§  4616 

were  not  taxable  by  the  state,  and  that  this  is  true  regardless'  of  the 
fact  that  the  statement  was  made  on  a  printed  form  prepared  by 
thfe  board/^  the  Supreme  Court  of  Massachusetts  has  held  that  a  list 
which,  by  mistake  of  the  owner's  rights,  is  made  to  embrace  prop- 
erty not  liable  to  taxation,  will  hot  estop  the  owner  from  claiming 
an  abatement  as  to  the  exempt  property .^^  Thus,  in  a  case  decided  by 
the  latter  court,  it  was  held  that  a  water  company,  vested  with  the 
right  of  eminent  domain,  is  not  estopped  to  claim  that  its  land, 
taken  in  the  exercise  of  such  right  or  acquired  -by  purchase,  and  used 
for  the  public  purpose  of  supplying  water  to  the  town  and  the  inhab- 
itants of  the  town  in  which  its  plant  is  located,  is  not  taxable — ^there 
being  no  statute  expressly  providing  to  the  contrary — ^by  reason  of  its 
having  included  such  land  in  its  list  of  taxable  property  returned  to 
the  assessors.^  But  a  taxpayer  cannot  complain  of  any  mere  irreg- 
ularity in  the  action  of  the  assessors,  into  which  they  have  been 
led  by  an  error  or  imperfection  in  his  own  list  not  affecting  his  sub- 
stantial rights.** 

In  the  matter  of  the  assessing  agency,  the  statute,  of  course,  con- 
trols. In  a  New  Jersey  ease,  it  was  held  that  the  fact  that  part  of  a 
mass  of  railroad  property  is  subject  to  local  taxation  does  not  justify 
the  local  authorities  in  taxing  the  entire  mass  when  the  other  part 
thereof  is  assessable  only  by  the  state  board  of  taxes  and  assessments 
and,  by  it,  only  for  state  purposes,  and  that  it  is  immaterial,  as  far 
as, this  matter  is  concerned,  that  it  would  be  difficult  to  separate  the 
mass  into  the  parts  thus  separately  taxable.''^  But  the  general  rule 
of  law  that  personal  property,  as  to  its  situs,  follows  the  domicile  of 
its  owner  cannot  be  invoked  to  invalidate  the  valuation  of  a  railroad 

21  Central  Pae.  E.  Co.  v.  California,  to  recover  back  the  proportionate  part 

162  U.  S.  91,  40  L.  Ed.  903.  of  the  taxes  paid.     Cerbat  Min.  Co.  v. 

A  corporation  cannot  call  in  ques-  State,  29  Hun  (N.  Y.)  81.         ' 

tion  the  validity  of  a  statement  given  22  Charlestowu     v.    Middlesex,     109 

by  a  proper  ^officer  to  the  assessor,  as  Mass.  270. 

required  'by  statute.     State  v.  North-  23  Milf ord  Water  Co.  v.  Inhabitants 

ern  Trust  Co.,  73  Minn.  70,  75  N.  W.  of  Hopkinton,  192  Mass.  491,  78  N.  E. 

754.              .  451,   citing   Moors    v.    Street    Com'rs, 

A  railroad  company  is  bound  by  the  134  Mass.  431;  Charlestown  v.  County 

statement  in  its  schedule  that  certain  Com'rs,  109  Mass.  270;  Bunnell  Mfg. 

land  owned  by  it  is  not  part  of  its  Co.  v.  Pawtueket,  7  Gray  (Mass.)  277. 

right  of  way.     Iowa  Cent.  E.  Co.  v.  24Cooley  on  Taxatiom  (3rd  Ed.),  p. 

People,    156   HI.    373,   40   N".   E.    954,  619. 

overruling  Peoria,  D.   &  E.  E.  Co.  v.  Z»  Philadelphia    &r    R.    By.    Oo.    v. 

©oar,  118  m.  134,  8  N.  E.  682.  Woodbridge  Tp.,  —  N.  J.  Eq.  — ,  102 . 

An    overvaluation    by    a    corporate  Atl.  392. 
officer  will  not  entitle  the  corporation 
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franchise  by  the  state  board  of  equalization  and  its  taxation  by  the, 
several  taxing  districts  of  the  state  in  the  proportion  that  the  length 
of  the  railroad  track  in  the  particular  district  bears  to  the  whole 
length  o,f  track  assessed  by  the  board.''* 

The  "franchise,  roadway,  roadbed,  rails,  and  rolling  stock"  of  a 
railroad  company  do  not  include  steam  ferryboats  owned  by  the 
company  and  used  by  it  to  carry  its  trains  across  a  body  of  water  on 
its  route  within  the  meaning  of  a  constitutional  provision  giving  the 
state  board  of  equalization  power  to  assess  the  kinds  of  railroad  prop- 
erty referred  to.^'  Nor  are  the  fences  along  a  railroad  right  of  way, 
even  though  they  are  owned  by  the  railroad  company,  a  part  of  the 
company's  "roadway"  within  the  meaning  of  such  provision.^*  But 
property,  owned  by  a  railroad  company,  which  has  been  acquired 
and  is  held  for  a  railroad  use  to  which  it  is  intended  to  be  sub- 
jected in  the  near  future  is,  although  such  use  has  not  actually  been 
begun,  property  "used  for  railroad  purposes"  within  the  meaning 
of  a  statute  providing  that  the  property  of  railroad  companies  used  . 
for  railroad  purposes  shall  be  assessed  by  the  state  board  of  taxes 
and  asse^ments,  and  such  property  is,  therefore,  assessable  by  such 
board  and  not  by  the  authorities  of  the  taxing  district  in  which  it  is 
located.^  So,  the  authorized  and  duly-acquired  right  of  way  of  a 
railroad  company,  over  which  the  railroad  has  been  constructed  and 
is  in  good  faith  being  operated  is  "used  for  railroad  purposes," 
within  the  meaning  of  a  statute  providing  that  all  of  the  property 
of  railroad  companies  used  for  railroad  purposes  shall  be  assessed  by 
a  state  board  of  assessors  and  not  by  the. local  assessors,  and  this  is 
true  even  though  such  right  of  way  may  not,  for  the  time  being,  be 
wholly  occupied  by  tracks,  or  other  railroad  appliances.^"  Likewise, 
erossties,  belonging  to  a  railroad  company,  which  are  being  treated 
in  a  creosoting  plant  operated  by  the  company,  and  which,  when 
creosoted,  are  to  be  promptly  distributed  along  the  company's  right 
of  way  for  use  thereon,  are  property  "used  for  railroad  purposes" 
within  the  meaning  of  such  statute.'^ 

26  Taylor  v.  Secor  (State  Eailroad  89  Philadelphia  &  B.  By.  Co.  v. 
Tax  Oases),  92  U.  S.  575,  23  L.  Ed.  Woodbridge  Tp.,  —  N.  J.  Eq.  — ,  102 
663.  Atl.  392. 

27  San  Francisco  v.  Central  Pac.  R.  30  United  New  Jersey  Railroad  & 
Co.,  63  Cal.  467,  469,  49  Am.  Rep.  98,  Canal  Co.  v.  Jersey  City,  55  N.  J.  L. 
followed  in  California  v.  Central  Pae.  129,  26  Atl.  135. 

R.  Ga.,  127  U.  S.  1,  32  L.  Ed.  150.  31  Philadelphia    &    R.    Ry.    Co.    v. 

28  Santa  Clara  County  v.  Southern  Woodbridge  Tp.,  —  N.  J.  Bq.  — ,  102 
Pac.  B.  Co.,  118  U.  S.  394,  30  L.  Ed.      Atl.  392. 

118. 
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Where  an  assessment  is,  in  part,  of  property  of  material  value  not 
within  the  jurisdiction  of  the  board  making  the  assessment,  and  the 
Ulegal  part  of  such  assessment  cannot  be  separated  from  the  legal 
part  thereof,  such  a^essment  is  invalid,  and  an  action  for  the  entire 
amount  due  thereunder  will  fail.^^  "If  the  unlawful  part  can  be 
separated  from  that  which  is  lawful,  the  former  may  be  declared  void, 
and  the  latter  may  stand ;  but  if  the  different  parts,  lawful  and  unlaw- 
ful, are  blended  together  in  one  indivisible  assessment,  it  makes  the 
entire  assessment  illegal."**  So  where,  in  making  up  a  railroad 
■assessment  expressed  by  a  lump  sum,  the  state  board  of  equalization 
has  included  the  fences  along  the  railroad  right  of  way,  which  fences 
the  local  authorities  alone  have  jurisdiction  to  assess,  the  railroad 
company  will  be  entitled  to  judgment  in  an  action  brought  against 
it  to  recover  the  entire  amount  due  under  the  asse^ment.**  On  the 
same  principle,  invalidity  must  attach  to  a  railroad  assessment  for 
an  aggregate  'amount,  made  by  such  board,  when  the  board  has 
included  therein  steam  ferryboats,  owned  and  operated  by  the  rail- 
road company,  which  are  assessable  only  by  the  local  authorities,  and 
the  assessment  does  not  show  on  its  face  what  part  of  the  valuation 
represents  such  property.** 

Valuation  is  in  its  nature,  not  a  legislative,  'but  a  judicial  act,  and 
in  making  a  valuation  assessors  are  entitled  to  the  customary  pro- 
tection which  the  law  accords  to  officers  exercising  corresponding 
judicial  lEunctions.  A  person  injured  by  the  assessor's  errors,  com- 
mittsd  without  fraud  or  malice  has,  in  general,  only  such  remedy  as 
the  statute  may  afford  him.  And  in  no  proceeding  can  a  hearing 
be  given  one  who  complains  of  a  valuation  which,  however  erroneous 
it  may  be,  charges  him  only  with  a  just  proportion  of  the  tax.  If 
his  own  assessment  is  not  out  of  proportion,  as  compared  with  other 
valuations  on  the  same  roll  generally,  it  is  immaterial  that  another 
person  is  assessed  too  little  and  a  third  is  assessed  too  much.  This 
rule  has  been  applied  when  an  assessor  has  systematically  under- 
valued all  of  the  property  in  his  district  in  disregard  of  the  statu- 
tory requirement  that  the  assessment  be  at  the  actual  value,  the 
Wrong  in  such  a  case  being  a  public  and  not  a  private  one.*® 

32  Santa  dara  •County  v.  Southern  35  Calif  ornia  v.  Central  Pac.  E.  Co., 
Pac.  E.  Co.,  118  U.  S.  394,  '30  U  Ed.      127  U.  S.  1,  3a  h.  Ed.  150. 

118.  36'Oooley  on  Taxation  (Srd  Ed.),  p. 

33  California  v.  Central  Pac.  E.  Co.,      751. 

127  TJ.  S.  Ij  33  L.  Ed.  150-.  When  a  corporation  does  not  claim 

34  Santa  Clara  Oounty  v.  Southern  that  it  is  taxed  upon  any  property 
Pacr  R.  Co.,  118  TJ.  8.  394,  30  L.  Ed.  not  legally  taxable  nor  that  it  is  taxed 
118.  beyond  the  actual  value  bf  its  prop- 
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The  legislature  cannot  value  property  for  taxation.  The  nearest 
approach  to  such  an  act  on  the  part  of  the  legislature  is  where  it 
definitely  fixes  the  basis  for  a  local  assessment  by  the  acre,  by  front- 
age, etc.  But  in  such  a  case  the  considerations  which  affect  benefits 
are  matters  of  notoriety  and  may  well  be  taken  advantage  of  by 
the  legislative  body  when  prescribing  a  rule  which,  at  least  in  the 
particular  c'ase,  is  to  operate  generally  and  uniformly .*'' 

There  are  no  definite  rules  for  arriving  at  the  "actual  value," 
"fair  value,"  "full  value,"  "true  value,"  "cash  value,"  "actual 
cash  value,"  "fair  cash  value,"  or  "true  cash  value,"  as  the  case 
may  be,  unless  the  statute,  designating  the  basis  of  assessment,  has 
prescribed  them,  but  the  assessor,  guided  by  honest  purpose,  must 
determine  the  value  named  by,  the  statute  according  to  his  best 
judgment.^* 

A  going  industrial  concern  is  properly  valued  as  a  live,  rather 
than  as  a  dead,  plant.^® 

In  assessing  a  trust  company  under  the  New  Jersey  statute  making 
it  assessable  on  the  "full  amount  of  its  capital  stock  paid  in  and 
accumulated    surplus,"  the    debts    and    liabilities    of   the    company 


erty,  actual  value  being  the  basis  of 
assessment  fixed  by  law,  and  the  high- 
est court  of  the  state  has  refused  to 
presume  or  take  judicial  notice  of  the 
habitual  undervaluation  of  prorperty, 
the  Supreme  Court  of  the  United 
States  will  not,  when  there  was  no 
averment  and  no  ,proof  «f  any  such 
habitual  undervaluation  in  the  case 
of  the  property  either  of  natural  per- 
sons or  corporations,  sustain  the  claim 
of  the  corporation  that  the  opportu- 
nity which  the  tax  commissioners 
have,  under  the  statute,  of  correcting 
a  mistake  as  to  the  actual  value  of 
its  property  works  a  denial  to  it  of 
the  equal  protection  of  the  laws  in 
view  orf  the  fact  that  the  original 
valuation  of  the  ptoperty  of  a  natural 
person  is  final.  People  v.  Barkesr,  179 
U.  S.  279,  45  L.  Ed.  190;  afC'g  158  N. 
Y.  709,  53  N.  E.  1130. 

STCooley  on  Taxation  (3rd  Ed.),  p. 
753. 

38Cooley  on  Taxation  (3rd  Ed.),  p. 
754. 


Valuations  claimed  to  be  excessive 
cannot  be  held  to  be  so  on  evidence 
to  that  effect  where  the  method  of  ap- 
praisement prescribed  by  law  was  fol- 
lowed and  there  are  no  specific 
charges  of  fraud,  sinee  the  ^eision 
of  a  special  tribunal,  such  as  a  board 
of  appraisers,  to  which  a  question  of 
fact  is  submitted  for  determination 
creates  something  more  than  a  mere 
presumption  of  fact.  Adams  Exp.  Co. 
V.  Ohio  State  Auditor,  165  TJ.  S.  194, 
41  L,.  Ed.  ©83. 

An  increase  in  the  assessed  valua- 
tion over  that  of  the  preceding  year 
does  not  of  itself  impeach  the  assess- 
ment, even  though  such  increase  be  to 
the  extent  of  more  than  150  per  cent. 
Pittsburg,  C,  0.  &  St.  L.  B.  Co.  v. 
Backus,  154  TJ".  S.  421,  38  L.  Ed. 
1031. 

39Millville  "Water  Co.  v.  Millville, 
84  N.  J.  L.  411,  86  Atl.  450,  aff'd  84 
N.  J.  L.  411,  86  Atl.  449. 
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must  be  deducted  from  the  true  value  of  its  gross  assets  and,  from 
the  remainder,  there  must  be  deducted  the  true  value  of  the  com- 
pany's nontaxable  assets.*" 

Where  the  tax  imposed  is.  laid  upon  the  capital  and  surplus  of  the 
corporation,  assessed  at  their  actual  value,  and  not  upon  the  shares 
of  the  stockholders,  and  the  value  of  such  capital  and  surplus,  as 
distinguished  from  the  value  of  the  share  stock  is  correctly  ascer- 
tained and  known,  no  other  value  can  be  substituted  for  it.  Where, 
however,  the  amount  and  value  of  the  capital  and  surplus  are  undis- 
closed and  unknown,  the  assessors  may  consider  the  market  value  of 
the  share  stock,  and  the  general  condition  of  the  company,  as  indica- 
tive of  surplus  or  deficiency  and  of  the  probable  amount  thereof, 
and  they  may  also  resort  to  such  means  of  inf  onfaation  when,  although 
a  disclosure  of  the  alleged  amount  of  capital  and  surplus  is  made, 
they  have  reason  to  disbelieve  the  statement  and  such  reason  is 
founded  upon, facts  established  by  competent  proof. *^ 

Under  an  Illinois  statute,  passed  a  number  'of  years  ago,  rail- 
road realty  which  was  not  a  part  of  the  railroad  track  and  right  of 
way,  and  railroad  personalty,  such  as  tools,  implements,  etc.,  which 
remained  permanently  in  one  locality  were  to  be  valued  by  the  local 
assessor  and  taxed  by  the  local  authorities  in  exactly  the  same  man- 
ner as  any  other  realty  and  personalty,  but  the  railroad  track,  in- 
cluding the  right  of  way,  the  grading  and  superstructure  and  such 
depots,  buildings  and  other  improvements  as  were  on  it,  the  rolling 
stock  and  other  personal  property  not  local,  and  the  franchise  and 
capital  stock  of  the  company  were  to  be  valued  by  the  state  board 
of  equalization  and  taxed,  on  the  value  fixed  'by  such  board,  by  the 
several  taxing  districts  of  the  state,  through  which  the  road  ran, 
in  the  proportion  which  the  length  of  the  track  within  the  particular 
district  bore  to  the  whole  length  of  the  track  assessed.  Further  the 
board  was  required  by  such  statute  *^  to  so  value  the  capital  stock 
of  domestic  corporations,  under  sUch  rules  as  it  might  adopt,  "as  to 
ascertain  and  determine,  respectively,  'the  fair  cash  value  of  such 
capital  stock,  including  the  franchise,  over  and  above  the  assessed 
value  of  the  tangible  property"  of  such  corporations.  Pursuant  to 
this  quoted  portion  of  the  statute,  the  board  adopted  a  rule  to  the 
effect  that  "the  market  or  fair  cash  value  of  the  shares  of  capital 

« Fidelity   Trust    Co.    v.   Board  of  41  People  v.  Coleman,  126  N.  T.  433, 

Equalization   of   Taxes,   77   N.   J.   L.  12  L.  B.  A.  762,  27  N.  B.  818. 

128,   71    Atl.    61.      See    also   Newton  *a  See  5  J.  &  A.  111.  Stats.,  p.  5462, 

Trust  Co.  V.  Atwood,  77  N.  J.  L.  141,  fl  9216. 
71  Atl.  110. 
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stock,  and  the  market  or  fair  cash  value  of  the  debt  (excluding  from 
such  debt  the  indebtedness  for  current  expenses),  shall  be  combined 
or  added  together;  and  the  aggregate  amount  so  ascertained  shall  be 
taken  and  held  to  be  the  fair  cash  value  of  the  capital  stock,  includ- 
ing the  franchise,  respectively,  of  such"  corporations,  and  that  "from 
the  aggregate  amount  ascertained  as  aforesaid,  there  shall  be  de- 
ducted the  aggregate  amount  of  the  equalized  or  assessed  valuation 
of  all  the  tangible  property,  respectively,  of  such"  corporations 
"  (such  equalized  or  assessed  valuation  being  taken,  in  each  case,  as 
ihe  same  may  be  determined  by  the  equalization  or  assessment  of 
property  by  this  board) ;  and  the  amount  remaining,  in  each  case, 
if  any  shall  be  taken  and  held  to  be  the  amount  and  fair  cash  value 
of  the  capital  stock,  including  the  franchise,  which  this  board  is 
required  by  law  to  assess."  Concerning  the  scheme  of  taxation  em- 
bodied in  this  statute  and  this  rule  of  the  state  board  of  equalization, 
the  Federal  Supreme  Court  subsequently  held  that  as  applied  to 
railroad  companies  it  was  valid.  Said  the  court:  "The  statute 
*  *  *  and  the  rule  *  *  *  may  not  be  the  wisest  mode  of 
doing  complete  justice  in  this  difficult  matter;  but  we  confess  we 
have,  on  the  whole,  seen  no  scheme  which  is  better  adapted  to  effect 
the  purpose,  so  far  as  railroad  corporations  are  concerned,  of  taxing 
at  once  all  their  property,  and  of  making  the  tax  just  and  equal  in 
its  relation  to  other  taxable  property  of  the  state.  "^ 

As  a  general  proposition,  railroad  property  may  undoubtedly  be 
made  assessable  by  a  state  board  and  all  other  property  in  the  state, 
by  county  officials,  without  violating  any  provision  of  the  Federal 
Constitution.** 

Dealing  with  the  matter  of  the  valuation  of  railroad  trackage  by 
the  state  board  of  assessors,  the  Supreme  Court  of  Tennessee  has 
said:  "The  roadway  itself  of  a  railroad  depends  for  its  value  upon 
the  trafSo  of  the  company,  and  not  merely  upon  the  narrow  strip  of 
land  appropriated  for  the  use  of  the  road,  and  the  bars  and  cross- 
ties  thereon.  The  value  of  the  roadway  at  any  given  time  is  not  the 
original  cost,  nor  a  fortiori  its  ultimate  cost  after  years  of  expendi- 
ture in  repairs  and  improvements.  On  the  other  hand,  its  valu^ 
cannot  be  deterinined  by  ascertaining  the  value  of  the  land  included 
in  the  roadway  assessed  at  the  market  price  of  adjacent  lands,  and 
adding  the  value  of  the  cross-ties,  rails  and  spikes.  The  value  of 
land  depends  largely  upon  the  use  to  which  it  can  be  put,  and  the 

«  Taylor  v.  Seeor   (State  Bailroad  41  Pittsburg,  C,  C.  &  St.  L.  B.  Co 

Tax  C^es),  92  U.  S.  575,  23i  L.  Ed.      v.  Backus,  154  U.  Sv  421,  38  L.  Ed 
663.  1031. 
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character  of  the  improvements  upon  it.  The  assessable  value  for 
taxation  of  a  railroad  track  can  only  be  determined  by  looking  to 
the  elements  on  which  the  financial  condition  of  the  company  depends, 
its  traffic  as  evidenced  by  the  rolling  stock  and  gross  earnings  in 
connection  with  its  capital  stock.  .  No  local  estimate  of  the  fraction 
in  one  county  of  a  railroad  track  running  through  several  counties 
can  he  based  upon  sufficient  data  to  make  it  at  all  reliable,  unless 
indeed  the  local  assessors  are  furnished  with  -the  means  of  estimating 
the  whole  road.  It  would  be  guess-work,  *  *  *  or  a  vague 
approximation.  *  *  *  _A.nd  it  would  be  a  most  cumbersome  and 
uselessly  expensive  and  burdensome  mode  of  assessment  to  give  each 
local  board  of  assessors  the  power  to  call  for  the  necessary  books, 
papers  and  evidence  for  a  correct  general  estimate.  The  most  eco- 
nomical and  accurate  mode  is  the  one  [whereby  the  assessment  is 
made  by  the  state  board  of  assessorsi] ,  *  *  *  No  part  of  the  mere 
roadway  can  be  said  to  be  more  valuable  than  any  other  part,  when 
considered  as  a  track  for  the  exercise  of  the  franchises  of  the  com- 
pany as  a  common  carrier.  It  is,  like  the  franchise  itself,  a  unit  for 
the  purposes  intended;  these  purposes  being  not  merely  the  use 
of  the  road  for  the  profit  of  the  company,  but  its  use  for  the  benefit 
of  the  public."*^  Moreover,  the  prescribing  of  the  average  rate  of 
all  of  the  ad  valorem  taxes,  levied  in  the  entire  state,  on  other  than 
corporate  property,  by  the  several  taxing  powers  thereof,  as  the  rate 
at  which  a  state  tax  on  railroad  property,  other  than  realty  not  actu- 
ally occupied  in  the  exercise  of  the  company's  franchises,  etc.,  shall 
he  levied,  instead  of  the  fixing  of  the  average  rate  of  taxation  of  the 
property  in  the  district  through  which  the  road  runs  as  the  rate  to 
be  applied,  is  not  of  itself  contrary  to  justice  and  equity.^ 

The  valuation  of  the  capital  stock  any  better  mode  of  determining  the 

or  rolling  stock  of  a  railroad  company  value    of   that   portion    of  the   track 

by   the   state    board    of    equalization  within  any  one  county  has  been  ds- 

and  its  taxatiom  ,by  the  several  tar-  vised  than  to  ascertain  the  value  of 

ing  districts  of  the  state  in  the  pro-  the    whole    road,    and    apportion    the 

portion  that  the  length  of  the  track  value  vtdthin  the  county  by  its  rela- 

in  the  particular  district  bears  to  the  tlve    length  ,  to    the    whole. ' '      State 

whole  length  of  track  assessed  by  the  Railroad  Tax  Cases,  92  TJ.  S.  575,  608, 

board  cannot  be  invalidated  by  invok-  23  L.  Ed.  ©63,  quoted  in  Franklin  v. 

ing  the  maxim  "mobilia  personam  se-  Nashville,  C  &  St.  L.  By.,  supra, 

quuntur."     Taylor    v.    Seoor    (State  48  Michigan  Cent.  R.  Coi  v.  Powers, 

Eailroad  Tax  Ca:ses),  92  U.  S.  575,  23  201  U.  S.  245,  50  L.  Ed.  744.    Said  the 

li.  Ed.  663.  court:      "Unless   there  be   some   spe- 

*5  Franklin  v.  Nashville,  C.  &  St.  L.  cifie  provisions  in  the  state  oonstitu- 

Ry.,  12  Lea  (Tenn.)  521,  539.  tion  compelling  other  action,  the  state 

'*It  may  well  be  doubted  whether  may  treat  its  entire  territory  as  com- 
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When,  pursuant  to  the  power  conferred  upon  it,  the  state  board  of 
equalization  has  fixed  the  value  of  certain  railroad  property,  the 
court  cannot  fix  another  value  thereupon  on  the  allegation  that  the 
.board  acted  on  insufficient  evidence  in  increasing  the  value  over  that 
reported  by  the  company,  all  valuations  being  more  or  less  a  matter 
of  opinion.*'' 


posing  but  a  single  taxing '  district, 
and  deal  with  all  property  as  within 
the  district  and  subject  to  taxation 
aeeordingly.  There  is,  no  magie  in 
county  organization,  no  inherent  ne- 
cessity of  dividing  the  state  into 
small  taxing  districts.  Frequently 
railroads  are  separated  from  other 
property,  assessed  by  a  state  board, 
and  the  taxes  collected  therefrom,  ap- 
plied to  the  general  purposes  of  the 
state.  Sormetimes,  it  is  true,  a  por- 
tion of  the  taxes  thus  collected  is 
distributed  pro  rata  to  the  counties 
along  the  lines  of  the  roads,  but  the 
power  of  the  state  to  apply  the  taxes 
from  railroad  property  to  only  state 
purposes  cannot  be  doubted,  and  is 
often  exercised.  If  it  may  take  all 
the  taxes  received  from  railroad  prop- 
erty and  apply  it  [them]  to  general 
state  purposes,  and,  to  that  extent, 
relieve  counties  in  which  there  is  no 
railroad  property  from  their  contri- 
bution to  the  support  of  the  state,  it 
has  equal  power  tO'  say  that  the  aver- 
age rate  of  taxation  shall  be  deter- 
mined, not  by  the  rates  upon  other 
property  in  the  immediate  localities  in 
which  the  railroads  a,re  located,  but 
by  those  upon  all  property  wherever 
situated  in  the  state.  We  do  not 
mean  to  hold  that  cases  may  not  arise 
in  which  enforcing  this  method  of 
taxation  works  such  injustice  to  a 
railroad  as  to  call  for  judicial  -inter- 
ference. But  we  do  hold  that  the 
mere  fact  that  all  the  property  in  the 
state  is  taken  into  account  in  deter- 
mining the  average  rate  does  npt  carry 
with  it  such  proof  of  injustice  and 
inequality  as  to  compel  the  courts  in 


all  cases  to  strike  the  latter  down," 
especially  when  the  tax  imposed  is  a 
state  tax  for  strictly  state  purposes. 
"From  the  cases  that  are  before  us 
involving  this  statute,"  continued  the 
court,  "it  appears  that  there  are 
many  railroad  companies  in  the  state 
[Michigan],  and  we  may  fairly  take 
judicial  notice  of  the  fact  that  the 
state  is  traversed  in  almost  every  di- 
rection by  railroads.  And  while  it  is 
possible  that  there  may  be  a  county 
or  two  without  one,  yet  it  is  an  ex- 
ception, and  to  hold  that  for  each 
railroad  the  average  rate  must  be  de- 
termined from  the  property  in  the 
localities  immediately  contiguous  or 
through  which  its  road  passes  might 
well  introduce  into  the  matter  of  taxa- 
tion a  confusion  and  inequality  re- 
sulting in  far  greater  injustice  than 
the  uniformity  established  by  the 
present  system." 

47  Taylor  v.  Sedor  (State  Railroad 
Tax  Cases),  92  U.  S.  575,  23  L.  Ed. 
663. 

In  the  absence  of  evidence  to  the 
contrary,  the  presumption  is  that  the 
county  board  of  taxation  acted  prop- 
erly and  upon  due  proof  in  revising 
and  correcting  tax  lists  and  dupli- 
cates, and  in  increasing  or  decreasing 
the  assessed  value  of  property,  and 
the  burden  of  proving  facts  to  de- 
crease the  assessment  made  by  such 
board  rests  upon  the  taxpayer.  New- 
ton Trust  Co.  V.  Atwood,  77  N.  J.  L. 
141,  71  Atl.  110.  See  also  Trenton  & 
M.  County  Traction  Corporation  v. 
Mercer  County  Board  of  Taxation. 
—  N.  J.  L.  — ,  102  Atl.  361 
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Testimony  that  the  value  placed  on  railroad  property  by  the  state 
hoard  of  tax  commissioners  is  excessive  and  that  portions  of  tha  road 
outside  of  the  state  are  of  much  greater  value  than  any  similar  por- 
tions within  the  state,  is  insufficient,  when  unaccompanied  by  evidence 
that  the  board  arrived  at  its  estimate  merely  by  dividing  the  total 
value  of  the  company's  property  on  a  mileage  basis  or  by  evidence 
that  it  failed  to  take  into  consideration  the  greater  value  of  the  por- 
tions of  the  road  outside  of  the  state,  to  impeach  its  determination 
of  the  matter.** 

The  question  whether,  in  assessing  the  local  intangible  property  of 
a  foreign  railroad  company,  the  state  statutes  require  first  an  appor- 
tionment of  a  proper  share  of  the  total  "capital  stock"  value  to  the 
state,  followed  by  a  deduction  from  the  state's  proportion  thereof, 
of  the  value  of  the  company's  tangible  property  in  the  state,  or  re- 


48  Pittsburg,  C,  C.  &  St.  L.  E.  Co. 
V.  Backus,  154  U.  S.  421,  3S  L.  Ed. 
1031. 

"The  true  cash  value  of  the  plain- 
tiff's [railroad]  property  »  •  * 
was  a  question  of  fact,  the  determina- 
tion of  which  for  the  purposes  of  taxa- 
tion was  given  to  this  special  tribunal, 
the  state  board.  Whenever  a  question 
of  fact  is  thus  submitted  to  the  de- 
termination of  a  special  tribunal,  its 
decision  creates  something  more  than 
a  mere  presumption  of  fact,  and  if 
such  determination  comes  into  inquiry 
before  the  courts  it  cannot  be  over- 
thrown by  evidence  going  only  to 
show  that  the  fact  was  otherwise  than 
as  so  found  and  determined.  *  *  * 
The  question  determined  by  the  state 
board  was  the  value  of  certain  prop- 
erty. That  determination  cannot  be 
overthrown  by  the  testimony  of  two 
or  three  witnesses  that  the  valuation 
was  other  than  that  fixed  Taj  the 
board.  It  is  true  such  testimony  may 
be  competent,  and  was  received  in 
this  case  because,  taken  in  conjunction 
with  other  testimony,  it  might  estab- 
lish fraudulent  conduct  on  the  part 
of  the  board  sufficient  to  vitiate  its 
determination.  It  is  not,  however, 
contended  by  council  that  there  was 
any  actual  fraud  on  the  part  of  that 


board;  that  the  individual  members 
thereof  deliberately  violated  the  obli- 
gations of  their  oaths  of  office,  and 
intentionally  placed  upon  the  property 
of  the  plaintiff  a  valuation  which 
they  knew  to  be  grossly  in  excess  of 
that  which  it  in  fact  bore,  and  did  so 
with  the  purpos'e  of  making  tie  plain- 
tiff bear  a  larger  share  of  the  burden 
of  the  support  of  the  state  govern- 
ment than  it  rightfully  should.  The 
contention  is  rather  that  the  board 
made  a  grievous  mistake  in  placing 
so  high  a  value,  and  that  it  took  into 
consideration  property  outside  of  the 
state,  and  gave  to  the  property  within 
a  value  partly  deduced  from  that 
without  the  state.  The  testimony, 
however,  does  not  sustain  this  conten- 
tion." Pittsburg,  0.,  C.  &  St.  L.  E. 
Co.  V.  Backus,  154  U.  S.  421,  38  L. 
Ed.  1031. 

Assessment  records  cannot  be  con- 
tradicted by  testimony  of  the  assess- 
ors. Saco  Water  Power  Co.  v.  Bux- 
ton, 98  Me.  295,  56  Atl.  914. 

Contra:  "The  minutes  of  a  taxing 
board  are  not  conclusive,  and  the  real 
facts  may  be  shown  by  parol,  unless 
otherwise  provided  by  statute.' '  State 
V.  Aldridge,  66  Ohio  St.  598,  64  N.  B. 
562   (syllabus  by  the  court). 
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quire  that  the  total  tangible  property  in  and  out  of  the  state  should 
first  he  deducted  from  the  total  capital  stock  value  before  appor- 
tionment to  the  state,  is  one  of  state  law,  and  when  such  question  has 
been  definitely  passed  upon  by  the  highest  court  of  the  state,  its  de- 
cision in  the  matter  is  properly  followed  by  the  federal  district 
court.*^ 

In  determining  the  value  of  the  property  of  a  telegraph  company 
in  a  state,  the  taxing  authorities  may  take  into  consideration  the  cost 
of  construction  and  equipment,  and  the  location  thereof,  the  trafSe 
and  business,  the  par  value  of  its  stock  and  bonds,  the  gross  receipts 
and.net  earnings  and  franchises  owned  by  the  corporation  and  the 
value  thereof,  and  value  the  property,  not  as  so  many  poles,  so  many 
instruments  or  so  much  "other  property"  in  the  abstract,  but  value 
it  in  the  concrete,  in  the  relation  that  such  property  in  the  abstract, 
bears  to  other  property  in  the  abstract,  which  being  brought  into 
relation  towards  each  other  into  a  system,  located  partly  in  the  state 
and  partly  in  other  states — gives  each  part  a  concrete  value,  which  is 
much  greater  than  its  abstract  value,  and  .consider  the  franchise  and 
tangible  property  of  the  corporation  as  a  system,  and  then  assess  the 
part  of  the  property  forming  part  of  the  system  and  located  in  the 
state  as  of  its  proportionate  value  of  the  whole  property  constituting 
the  system.^* 

49  Illinois   Cent.  E.   Co.   v.  Greene,  as  constituting  a  system,  and  because 

244  TJ.  S.  555,  61  L.  Ed.  1309.  of    their     relation     having    a     value 

60  Western  TJ.  Tel.  Co.  v.  Missoii'-i,  greater  than  the  sum  of  the  values  of 

190  U.  S.  412,  47  L.  Ed.  1116,  aff'g  166  the     individual    things    regarded    as 

Mo.   50'2,    65    S.   W.    775.      The   court  merely   such.     Viewing   the   order  of 

said:      "The    trial    court   picked    out  the  board  of  equalization  as  the  Su- 

the  rights  given  to  the  defendant  un-  preme  Court  viewed  it,  was  it  valid? 

der  the  act  of  Congress,  dencfminated  In  other  words.  Is  the  state  in  exer- 

them    a    franchise,    contemplated    the  cising    its    taxing    power    limited    to 

franchise    as    a    distinct    proprietary  assessing    the    mere    material    things 

entity,   and;   because   it   was    derived  used   by   the    plaintiff   in    error,   and 

from  the  federal  government,  decided  must  it  regard  them  as  of  no  greater 

that    it   was    exempt    from    taxation.  value   than   they   had  when   they  re- 

The    necessary   consequence   was   and  posed  in  lumber  yards  and  factories, 

is  to  destroy  the  relation  between  that  with  cost   added   of  putting  them  in- 

franchise  and  the  other  properties  of  place?      Or    the    proposition   may  be 

the  plaintiff  in  error,  re6;arding  them,  stated  another  way,  which  better  ei- 

not  as  parts  of  the  system,  but  ab-  presses  the  ultimate  contention  of  the 

straetly, — regarding  the  poles  not  dif-  plaintiff  in  error.     Conceding  that  the 

ferently   from    other   poles,   the   wire  tangible    property    of    the    telegraph 

not   different   from   other  wire.     The  coimpany   derives  value  from  its  use 

Supreme   Court,   on  the   contrary,  re-  in  a  system,  does  the  company  do  busi- 

garded  the  properties  as  related  and  ness  in  the  state  in  pursuance  of  the 
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In  appraising  a  water  power  for  taxation,  the  assessor  may  con- 
sider all  facts  affecting  the  value — the  original  cost  of  the  entire 
property,  the  quantity  of  land  flowed,  the  magnitude  of  the  power, 
the  places  where  it  may  he  used,  the  limitations  on  its  use,  the  income 
derived  by  way  of  rents,  the  expense  of  maintenance,  or  anything 
which  might  justly  affect  the  judgment  of  a  person  contemplating  its 
purchase.^'' 

Where,  in  assessing  a  fire  insurance  company  on  its  personal  prop- 
erty, a  deduction  was  allowed  for  exempt  and  nontaxable  securities 
to  an  amoimt  exceeding  the  amount  of  its  reinsurance  reserve,  it 
must  be  assumed,  in  the  absence  of  evidence  to  the  contrary,  that  the 
reinsurance  reserve,  if  not  taxable,  is  invested  in  the  securities  de- 
ducted, and  hence  no  further  deduction  for  such  reserve  should  be 
allowed  on  the  ground  that  it  was  not  taxable  as  a  part  of  the  capital 
stock  and  accumulated  surplus.*® 

§  4617.  Back  taxes.  Taxes  ' '  are  not  canceled  and  discharged  by 
the  failure  of  duty  on  the  part  of  any  tribunal  or  ofi&cer,  legislative 
or  administrative.  Payment  alone  discharges  the  obligation,  and  until 
payment  the  state  may  proceed  by  all  proper  means  to  compel  the 
performance  of  the  obligation.  No  statutes  of  limitation  run  against 
the  state,  and  it  is  a  matter  of  discretion  with  it  to  determine  how 
far  into  the  past  it  wiU  reach  to  compel  performance  of  this  obliga- 
tion.** So  it  is  that  the  state  may  compel  a  corporation  to  pay  taxes 
for  past  years,  or  "back  taxes,''  as  they  are  called,  if  there  was  a 

Constitution  of  the  United  States  and  length   of  ita  entire  lines.     The   tax 

the   act  of   July,   1866,    and   become  was  sustained.    The  act  of  July,  1866, 

thereby  an  instrument  of  interstate  v^as   urged  against  the  tax  as  it  is 

commerce   and   a   government   agent,  urged  here." 

and   as   sueh    exempt    from    taxation  61  Winnipiseogee    Lake     Cotton     & 

contested  in  this  «ase?    We  think  the  Woolen  Mfg.  Co.  v.  Gilford,  64  N".  H. 

question  has  been  answered  by  this  337,  10'  Atl.  849. 

court.     In  Western  U.  Teleg.   Co.  v.  In  assessing  a  water  company,  it  is 

Atty.  G-en.,  125  F.-  S.  530,  31  L.  Ed.  proper    to    regard    the    water    eom- 

790,  S  Sup.  Ct.  Eep.  961,  the  effect  of  pany's   right   to   use   water   from    a 

the  act  of  July,  1866,  upon  the  power  supply    owned    by    a    manufacturing 

of  the  state  to  tax  the  property  of  company  as  part  of  the  water   eom- 

telegraph   companies  was   considered,  pany's  plant.    Millville  Water  Co.  v. 

The  laws  of  Massachusetts  imposed  a  Millville,  84  N.  J.  L.  411,  86  Atl.  450, 

tax   upon   the  Western   Union   Tele-  afP'd  84  N.  J.  L.  411,  86  Atl.  449. 

graph    Company,    on   account    of   the  62  Trenton    v.    Standard    Fire    Ins. 

property  owned  and  used  by  it  within  Co.,  76  N.  J.  L.  79,  68  Atl.  1111. 

that  state,  the  value  of  which  was  as-  6»  Florida  Cent.  A  P.  R.  Co.  v.  Eey- 

eertained  by  comparing  the  length  of  nolds,  1*9'  U.  S,  471,  46  L.  Bd.  383. 
it»  lines  within  the  state  with  the 
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valid  law  under  which  they  should  have  been  paid,  where  payment 
has  been  evaded  by  the  corporation,  or  where  the  tax  officers  have 
failed  to  levy  and  ooUeet  the  same  through  negligence  or  mistake  of 
law  or  fact.  Where  the  charter  of  a  railroad  company  required  it 
to  pay  an  annual  tax  not  exceeding  a  certain  share  of  its  capital 
stock,  whenever  its  annual  profits  should  exceed  six  per  cent,  and 
the  company  evaded  payment  for  twenty-five  years,  it  was  held  that 
it  could  be  compelled  to  pay  for  all  of  these  years.**  This  decision 
was  put  upon  the  ground  that  the  state's  right  to  the  taxes  was  a 
contract  right,  the  tax  being  imposed  by  the  charter  of  the  corpo- 
ration as  the  price  to  be  paid  by  it  or  its  shareholders  for  the  fran- 
chise. But  the  right  of  the  state  to  assess  taxes  against  a  corporatior 
for  past  years  during  which  it  has  escaped  taxation  is  not  limited  to 
such  cases.    It  extends  as  well  to  taxes,  otherwise  imposed.** 

A  property  owner  has  no  vested  right  in  an  immunity  from  taxa- 
tion which  has  been  obtained  illegally,  and  hence  cannot  complain 
when  a  back-tax  statute  deprives  him  of  that  immunity  by  making 
it  possible  for  the  state  to  obtain  income  to  which  it  is  entitled.*' 


54  state  V.  Seaboard  &  E.  E.  Co.,  52 
Fed.  450. 

55  Williams  v.  Supervisors  of  Al- 
bany, 12-2  U.  S.  154,  30  L.  Ed.  1088; 
McVeagh  v.  Chicago,  49  111.  318;  State 
V.  Simmons,  70  Miss.  485,  12  So.  477; 
State  V.  Pors,  107  "Wis.  420,  51  L.  E. 
A.  917,  83  N.  "W.  706.  It  is  within 
the  power  of  the  legislature  to  cure 
an  omission  or  a  defective  perform- 
ance of  such  of  the  acts  required  by 
law  to  be  performed  by  local  boards 
in  the  assessments  of  taxes  as.  could 
have  been  in  the,  first  place  omitted 
from  the.  requirements  of  the  stat- 
ute, or  Which  might  have  been  re- 
quired to  be  done  at  another  time 
than  that  named  in  it;  provided,  al- 
ways, that  intervening  rights  are  not 
impaired.  Willams  v.  Supervisors  of 
Albany,  122  U.  S.  154,  80  L.  Ed. 
1088. 

66  In  Anderson  v.  Eitterbuseh,  22 
Okla.  761,  98  Pae.  1002,  the  court, 
considering  the  Oklahoma  back-tax 
statute,  said:  "The  language  of  the 
act  is  clearly  retroactive.  It  declared 
that:     'Property  that  has  been  omit- 


ted from  assessment  through  a  series 
of  years,  shall  be  listed  and  assessed 
for  each  year  that  it  has  been  omitted 
and  charged  with  the  levy  for  that 
year.'  This  language  is  almost  iden- 
tical With  the  Iowa  act  upon  the  same 
subject.  The  'Supreme  Court  of  Iowa 
has  many  times  construed  that  act, 
and  held  that  it  applied  to  years  prior 
to  its  passage.  The  case  of  Sturges 
V.  Carter,  114  U.  S.  511,  5  Sup.  Ct. 
1014,  29  L.  B.d.  240,  is  clearly  in  point 
on  this  proposition.  This  case  went 
up  from  the  state  of  Ohio.  It  was 
sought  to  tax  Sturges  on  personal 
property  omitted  from  taxation  for 
the  year  1874  to  1877,  inclusive. 
Sturges  contended  that  the  Ohio  law 
given  a  retrospective  effect,  would  be 
in  conflict  with  the  section  of  the 
Ohio  Constitution,  which  provided 
that  the  G-eneral  Assembly  Shall  not 
have  power  to  pass  retroactive  laws. 
Mr.  Justice  Woods,  who  delivered  the 
■opinion  of  the  court,  held  that  the  act 
should  have  a  retrospective  operation, 
and  that  to  give  it  such  effect  would 
not  violate  the  Ohio  Constitution,  be- 
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"The  right  of  taxation,"  says  the  Supreme  Court  of  North  Caro 
lina,  "is  the  highest  and  most  essential  power  of  government  *  *  *, 
and  is  necessary  to  its  existence.  All  who  are  liable  to  the  pay- 
ment of  taxes  should  pay  their  legal  share.  Those  who'  fail  to  do 
so  simply  devolve  its  payment  upon  others,  for,  taxes  being  essen- 
tial to  the  existence  of  government,  if  any  do  not  pay  others  have  to 
pay  for  them.'  It  justly  follows  that,  if  taxes  are  not  paid  within 
the  statutory  time,  the  legislature  can  authorize  the  collection  of 
such  arrearages  notwithstanding. ' '  ^"^ 


cause  the  act  was  a  remedial  law,  and 
did  not  destroy  or  take  away  or  im- 
pair vested  rights,  nor  create  new  ob- 
ligations, in  respect  to  transactions  or 
considerations  already  passed.  In 
the  course  of  the  opinion  Justice 
Woods  says:  'In  substance,  this  con- 
tention is  that  a  taxpayer,  who  has 
been  evading  tie  payment  of  the 
taxes  due  from  him  by  making  false 
returns,  can  shield  himself  behind  the 
annual  settlement  made  by  the  auditor 
with  the  treasurer,  in  which  his  re- 
turns were  assumed  to  be  true,  and 
that  the  legislature  can  pass  no  act 
by  which  the  falsity  of  the  returns 
can  for  a  limited  period  (in  this  case 
four  years)  be  exposed,  and  the  pay- 
ment of  the  taxes  enforced.  In  other 
words,  that  the  taxpayer  has  a  vested 
right  in  the  fruits  of  his  false  re- 
turns. Such  a  proposition  cannot  be 
sustained.  In  our  opinion  no  right  of 
the  taxpayer  was  invaded  by  the  act 
of  1878.  His  investments  in  bonds 
and  stocks  were  subject  to  taxation. 
The  taxes  upon  such  investments 
were  due  to  the  state,  and  the  act  of 
1878  merely  provided  a  method  by 
which  the  taxes  might  be  assessed  and 
collected  in  spite  of  the  annual  settle- 
ments made  by  the  auditor.  It  gave 
a  new  remedy  to  the  state  for  enforc- 
ing a  right  which  it  had  all  the  time 
possessed,  namely,  the  right  to  taxes 
upon  property  liable  to  taxation.' 
Sturges  V.  Carter,  supra,  has  been 
cited  and  followed  in  many  oases, 
among  them  being  Lambe  v.  McCor- 


mick,  116  Iowa  169-175,  89  N.  W. 
241,  Bacon  v.  Comms.,  136  Mich. 
22-27,  85  N.  W.  307,  60  L.  E.  A.  321, 
86  Am.  St.  Rep.  524,  iState  v.  Pors, 
107  "Wis.  420-425,  83  N.  W.  706,  51  L. 
■E.  A.  917,  Reynolds  v.  Bowen,  138 
lud.  434-445,  36  N.  E.  75i6,  37  N.  E. 
962,  and  Gager  v.  Prout  et  aj.,  48  Ohio 
St.  89-107,  26  N.  E.  1013." 

M  Wilmington  v.  Cronly,  122  N.  C. 
383,  388,  30  S.  E.  9,  10.  Continuing, 
the  court  said:  "The  defendants' 
appeal  presents  [the  question] ;  »  *  * 
Did  the  general  assembly  have  power 
to  pass  the  act  of  1895  empowering 
the  state,  county,  and  city  to  col- 
lect arrearages  of  taxes.  It  is  well 
settled  that ,  it  has.  In  North  Caro- 
lina R.  Co.  V.  Commissioners  of 
Alamance,  82  N.  Car.  259,  Smith,  C. 
J.,  says:  'If  a  definite  unpaid  tax, 
collectible  within  less  than  two  years 
after  it  is  levied,  may  be  enforced  by 
legislative  permission  years  after- 
wards, for  the  benefit  of  the  collector 
a;nd  his  sureties,  it  would  seem  that 
there  could  be  no  legal  impediment  to 
the  state's  compelling  the  payment  of 
its  own  just  demands  against  the  de- 
linquent taxpayer  when  they  are  as- 
certained in  the  mode  prescribed  by 
law.'  And  further:  'The  retrospec- 
tive features  of  the  act  are  not  fatal 
to  its  validity.  *  *  *  No  vested 
rights  are  involved.  N"o  wrong  is  done 
by  the  means  employed  to  correct  a 
common  error  and  prevent  an  unjust 
and  unintended  exemption.'  This  is 
cited  with  approval  and  followed  in 
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The  taxing  power  when  exercised  within  its  legitimate  sphere  is 
one  which  knows  no  stopping  place  until  it  has  accomplished  the 
purpose  for  which  it  exists,  namely,  the  actual  enforcement  and 
oolleetion  from  every  lawful  subject  of  taxation  of  its  proportionate 
share  of  the  public  hurdens,  and,  when  halted  short  of  this  objec- 
tive, such  power  may  be  exercised  again  and  again  until  contribu- 
tion has  been  made.  Even  "the  fact  that  the  public  expenses  have 
been  paid  for  the  years  in  which  the  taxes  were  omitted,  or  that  the 
particular  public  purposes  for  which  they  were  originally  required 
have  been  met  with  other  funds,  or  that  the  collection  of  the  omitted 
taxes  may  temporarily  create  a  surplus  of  public  revenue,  presents 
no  constitutional  ground  why  omitted  property  should  continue  to 
escape  its  due  share  of  taxation.  When  collected,  these  taxes  will 
still  belong  to  the  public,  and,  like  any  other  surplus,  be  -subject  to 
future  appropriation,  and  thereby  lessen  future  taxation  upon  those 
who  have  already  paid  more  than  their  share." ^*  The  tax  officers,- 
however,  cannot  assess  back  taxes  without  legislative  authority.^* 

"Authority  to  assess  property  because  of  its  omission  from  taxa- 
tion in  previous  years,"  says  the  Appellate  Court  of  Indiana,  "must 
be  derived  from  the  terms  of  some  statute,  considered  according  to 
its  meaning,  and  the  intent  of  the  legislature  shown  thereby.  If  the 
language  employed  may  be  construed  as  relating  to  assessments  for 
the  current  year  only,  it  will  not  be  extended  to  embrace  the  special 
and  exceptional  assessment  of  property  omitted  in  previous  years."  *" 

"Where  the  auditor  general  and  state  treasurer  have  settled  an  ac- 
count for  taxes  between  the  state  and  a  corporation,  and  the  taxes 
thus  assessed  have  been  paid  by  the  corporation,  and  there  is  no 
clerical  mistake,  so  that  the  account  becomes  closed,  under  the  pro- 
visions of  a  statute,  at  the  end  of  a  year  from  the  date  of  such  pay- 
ment, it  cannot  be  reopened,  and  additional  taxes  assessed  against 
the  corporation,  on  the  ground  that  the  public  officers  erroneously 
determined  that  the  corporation  was  not  subject  to  such  taxes,  unless 
there  is  some,  express  statutory  authority  for  such  proceeding.^^ 

Jones    V.    Arlington,    91    N".    0.    125,  761,  98  Pac.  1002,  quoting  County  of 

which  also  cites  with  approval  Morton  Eedwood   v.   Winona   &   St.   P.   Land 

V.  Ashbee,  46  N.  €.  312,  which  is  to  Co.,  40  Minn.  512,  42  N.  "W.  473,  41 

the  same  effect,  and  overrules  Taylor  N.  W.  465. 

V.  Allen,  67  N.   C.  346,  and  says  the  69  Stateii  v.  Savannah,  F.  &  W.  By. 

matter  has  been  'settled  by  adjudi-  Co.,  Ill  Ga.  803,  36  8.  E.  938. 
cation   and   practice   ior   too    long   a  60  Parkinson  v.  Jasper  County  Tel.  ^ 

period,  for  the  court  now  to  review  it  Co.,  31  Ind.  App.  135,  67  N.  E.  471. 
and  disturb  the  rulings.'  "  61  Com.  v.  Pennsylvania  Co.,  145  Pa, 

68  Anderson  v.  Eitterbusch,  22  Okla.  St.  266,  23  Atl.  549. 
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Such  action  cannot  be  sustained  on  the  ground  that  the  taxes  were 
omitted  by  mistake,  nor  on  the  ground  that  the  omission  was  due  to 
laches  or  neglect  on  the  part  of  the  public  officers  chargeable  with 
the  duty  of  assessing  taxes,  for  which  the  state  should  not  suffer.^^ 


In  this  case  the  auditor  general  and 
state  treasurer  in  1872  and  1873,  con- 
struing the  charter  of  a  corporation 
in  a  certain  way,  assessed  against  it 
a  small  capital  stock  tax,  which  was 
paid.  From  1874  to  1887  the  taxing 
officers  in  their  annual  settlements 
with  the  company,  acting  under  an 
official  opinion  of  the  attorney  gen- 
eral construing  the  charter  in  another 
way,  refrained  from'  assessing  any 
such  tax.  In  1888  the  auditor  general 
and  state  treasurer  stated  an  account 
against  the  corporation  by  which,  dis- 
regarding the  action  of  their  prede- 
cessors, and  adopting  a  third  con- 
struction of  the  charter,  they  charged 
it  with  taxes  on  capital  stock  for  the 
years  'from  1874  to  1887,  and  addi- 
tional sums  on  account  of  such  taxes 
for  the  years  1872  and  1873.  It  was 
held  that  such  action  was  beyond  the 
power  of  the  officers,  and  the  account 
between  the  state  and  'the  corporation 
for  the  years  mentioned  had  been 
closed. 

And  see  Philadelphia  v.  Eidge  Ave. 
Ey.  Co.,  142  Pa.  St.  484,  24  Am.  St. 
Eep.  512,  21  Atl.  982. 

Under  a  statute  empowering  tax 
collectors  to  assess  all  property 
"which  by  mistake  of  law  or  facts 
has  not  been  assessed,"  a  tax  collec- 
tor cannot  assess  property,  which  has 
already  been  assessed,  merely  because 
it  may  have  been  improperly  assessed 
or  assessed  for  less  than  its  taxable 
value,  but  can  proceed  thereunder 
only  in  a  case  where  there  has  been 
a  total  failure  to  assess.  Franklin  v. 
Nashville,  C.  &  St.  L.  Ry.,  12  Lea 
(Tenn.)  521. 

68  On  this  point  it  was  said  in  the 
eaae  first  above  cited s   "When  one 


fails  by  some'forgetfulness,  or  inad- 
vertence, to  do  what  he  intended  to 
do,  or  knew  should  be  done,  'such 
failure  may  be  said  to  happen  by  mis- 
take. But,  if  one  does  just  what  he 
intended  to  do,  in  the  way  he  intended 
after  careful  deliberation  and  compe- 
tent legal  advice,  his  action  is  in  no 
sense  due  to  mistake.  His  conclusion 
may  be  wrong,  but  it  has  been  con- 
siderately reached.  His  action  may 
do  some  one  an  injustice,  but,  if  so, 
it  is  not  the  result  of  accidenti  Be- 
fbre  such  action  can  be  reversed  or 
set  aside  it  is  necessary  to  revise  the 
conclusions  on  which  it  rested.  An 
error  in  computation,  or  in  transcrib- 
ing, may  be  corrected,  and  such  cor- 
rection merely  gives  effect  to  the 
purpose  of  him  by  Whom  the  error 
was  made.  He  failed  to  do  what  he 
intended,  when  he  made  the  error, 
and  its  correction  is  in  aid  of  his  own 
execution  of  his  intent.  But  the  audi- 
tor general  did  not  intend  to  assess  a 
capital-stock  tax  against  the  company. 
He  investigated  the  question,  and  de- 
cided that  the  company  was  not  liable, 
and  proceeded  to  state  the  taxes  due 
from  it  just  as  he  believed  they  should 
be  stated.  His  decision  cannot  be  re- 
versed by  his  successor,  in  the  manner 
now -attempted.  His  successor  is  not 
bound  by  it.  He  may  adopt  a  dif- 
ferent rule,  for  his  own  guidance  in 
the  current  business  of  his  office,  but 
he  cannot  go  back  and  do  over  again 
the  finished  work  of  his  predecessors. 
If  he  could  do  What  ;s  proposed  here, 
he  could  go  back  to  the  foundation 
of  the  commonwealth.  If  he  could 
thus  overhaul  accounts,  his  successor 
could  do  the  same  thing,  and  so  on 
indefinitely.     The  time  would  never 
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When  the  legislature  does  act  in  the  matter,  however,  it  may  provide 
for  the  collection  of  back  taxes  on  realty  and  not  on  personalty  with- 
out violating  any  provision  of  the  Federal  Constitution.  Moreover, 
the  question  whether  it  has  so  provided  is  not  one  for  the  Federal 
Supreme  Court  but  the  determination  thereof  by  the  state  supreme 
court  is  final.^'  Again,  the  fact  that  in  the  case  of  current  taxes  the 
legislature  provides  for  an  assessment  by  one  officer  with  a  right  to 
review  his  action  and  in  the  case  of  back  taxes  for  an  assessment  by 
a  different  officer  with  no  right  of  review  excepting  as  the  matter 
comes  before  the  court  in  proceedings  for  the  collection  of  the  taxes 
does  not  of  itself  deprive  the  owner  of  omitted  property  of  any  of 
his  rights  under  the  Federal  Constitution.®* 

In  the  matter  of  notice,  "where  *  *  *  the  statute  prescribes 
the  court  in  which  and  the  time  at  which  the  various  steps  in  the  col- 
lection proceedings  shall  be  taken,  a  notice  by  publication  to  all 
parties  interested  to  appear  and  defend  is  suitable  and  one  that  suffi- 
ciently answers  the  demand  of  due  process  of  law."  And  this  holds 
good  as  well  where  it  is  back  taxes  as  where  it  is  current  ones  that  are 
sought  to  be  collected.®* 

§  4618,  OoUection  of  taxes.  An  exhaustive  discussion  of  the  sub- 
ject of  the  collection  of  taxes  is  wholly  beyond  the  scope  of  this 
chapter.  All  that  need  be  done  at  this  place  is  to  suggest  that,  to 
quote  Judge  Cooley,  "a  sovereignty  will  provide  such  methods  for 
the  collection  of  its  revenue  as  are  suitable  to  the  various  taxes  laid, 
and  its  discretion  is  only  limited  by  constitutional  principles.®*    The 

eome  when  a  corporation,  or  other  tai-  suance   of   an   injunction  lestraining 

payer,  eould  feel  safe,  or  be  beyond  thei  further  proseeutiom  of  the  busi- 

the  reach  of  an  officer  or  clerk  dis^  ness  of  a  delinquent  corporation  until 

posed  to  make  him  trouble,  or  to  spec-  it  shall  pay  the  taxes  due  is  invalid  as 

ulate  on  his  fears  or  his  dread  of  liti-  to  a  foreign  telegraph  company,  the 

gation."     Com.  v.  Pennsylvania  Oo.,  greater   part   of  the   lines   of  which, 

145  Pa.  et.  266,  280,  281,  23  Atl.  549  within  the  state,  are  over  and  along 

distinguishing  Haehmlen  v.   Com.,   13  post     roads    of    the    United    States. 

Pa.  St.  617.  "Western  U.  Tel.  Co.  v.  Attorney-Gen- 

63  Winona  &  St.  P.  Land  Oo.  v.  Min-  oral  Commonwealth  of  Massachusetts, 

nesota,  159  U.  S.  S26,  40  L.  Ed.  247<  125  IT.  S.  530,  31  L.  Ed.  790. 

84  Winona  &  St.  P.  Land  Co.  V.  Min-  A     foreign     corporation,     doing    a 

nesota,  159  U.  S.  52i6,  40  L.  Ed.  247.  wholly  intrastate  business  in  a  state 

65  Winona  &  St.  P.  Land  Oo.  v.  Min-  the  laws  of  which,  when  the  corpora- 
nesota,  159  TJ.  S.  526,  40  L.  Ed.  247.  tion  came  into  the  state  and  submit- 

66  Short  V.  State,  80  Md.  392,  29  L.  ted  itself  to  the  state's  jurisdiction 
E.  A.  404,  31  Atl.  322.  in   the   matter  of   taxation,  provided 

A  statute  which  authorizes  the  is-      for  a  personal  action  for  the  eollee- 
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method  prescribed  by  statute  is  in  general  exclusive,  and,  unless  a 
contrary  intent  cam  be  gathered  from  the  statute,  it  must  be  fol- 
lowed strictly ;  for  the  power  which  seeks  to  collect  a  tax  must  show 
clear  authority  to  do  so."  ^^ 

§  4619.  Remedies  for  illegal  taxation.  With  respect  to  the  reme- 
dies in  the  case  of  illegal  taxation  there  is  very  little  to  be  said  that 
is  at  all  peculiar  to  corporations.  On  this  subject,  therefore,  the 
reader  is  referred  to  works  on  taxation  generally.  All  that  is  prac- 
tical at  this  point  is  a  cursory  treatment  of  the  matter.'*  To  quote 
somewhat  at  length  the  leading,  work  on  the  subject  of  taxation: 
"There  are  always  methods  in  which  one  who  is  wrongfully  assessed 
for  taxation,  or  unequally  taxed,  may  have  abatement  of  the  assess- 
ment 'or  of  the  tax  without  resort  to  the  customary  legal  remedies. 
While  the  assessor  still  has  the  list  or  roll  in  his  hands  uncompleted, 
he  may  abate  any  assessment  on  his  own  motion,  or  on  application, 
when  satisfied  that  it  is  either  wholly  or  in  part  illegal  or  unjust. 
No  statute  could  be  necessary  for  this.  But  when  the  assessment 
has  passed  from  his  hands,  the  right  to"  an  abatement  must  in  gen- 
eral depend  upon  the  statute.  No  doubt  the  legislature  might  abate 
taxes,  and  probably  the  legislative  authority  of  a  municipality  might 
do  the  same  as  regards  a  municipal  tax,  where  no  legislative  or  con- 
stitutional provision  was  in  the  way;  but  taxing  officers  or  boards 
must  have  special  authority  to  warrant  their  doing  so.  In  the  absence 
of  special  authority,  they  are  to  accept  the  assessment  as  legal  and 
just,  and  levy  and  collect  the  taxes  accordingly.  *  *  *  j^  review 
in  some  states  is  directed  to  be  had  before  the  assessor  himself,  with 
authority  in  that  officer  to  abate  the  tax  altogether  if  he  finds  the 
party  unlawfully  taxed,  or  taxed  for  property  which  is  exempt  or 
which  he  does  not  own,  or  to  reduce  the  assessment,  when  excess  is 
complained  of,  if  in  the  opinion  of  the  officer  the  complaint  is  well 

tion  of  taxes,   cannot   object   to   the  a  statutory  penalty  of  fifty  per  cent  of 

bringing  of  such  an  action  against  it  the  delinquent  taxes  will  not,  as  ap- 

on  the  ground  that  the  establishment  pUed  to  a  foreign  telegraph  company 

of  personal  liability  against  it  would  doing   business   in   the    state,   be   in. 

constitute  the  taking  of  its  prorperty  valid  under  the  Federal  Constitution, 

without  due  process  of  law.     Parker  Western  IT.  Tel.  Oo.  v,  Indiana,  165  U. 

V.  Rising  Sun  St.   Lighting   Co.,  229  S.  304,  41  L.  Ed.  725. 

Mass.  494,  118  N.  E.  871.  67Cooley  on  Taxation  (3rd  Ed.),  p. 

The  amount  of  the  money  penalty  to  820. 

be  incurred   by   the   nonpayment    of  68  See  Cooley  on  Taxation  (3rd  Ed.), 

taxes  assessed  is  a  matter  resting  in  c.  24,  p.  1377  et  seq. 
the  discretion  of  the  legislature,  and 
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f oimded.  Whatever  may  be  the  relief  sought,  the  party  applying  for 
it  must  comply  strictly  with  the  provisions  of  the  statute  which 
confers  <  the  right.  But  the  authority  to  review  is  more  likely  to 
be  conferred  upon  some  court  or  other  appellate  tribunal,  which  will 
either  sit  for  the  purpose  of  hearing  complaints  generally,  or  which 
will  be  empowered  to  hear  such  appeals  as  are  brought  to  it  in  some 
mode  which  the  statute  prescribes.  And  here,  also,  it  is  necessary 
that  the  rule  of  strict  conformity  to  statutory  provisions  be  observed. 
When  the  tax  is  illegal,  one  is  not  obliged  to  apply  for  an  abatement, 
unless  the  statute  makeg  that  the  sole  remedy ;  but  he  may  contest  the 
tax  when  attempt  is  made  to  collect  it;*®  or,  under  certain  circum- 
stances, may  bring  an  action  to  recover  back  the  tax  when  paid.  But 
for  a  merely  excessive  or  unequal  assessment,  where  no  principle 
of  law  is  violated  in  making  it,  and  the  complaint  is  of  an  error  of 
judgment  only,  the  sole  remedy  is  an,  application  for  an  abatement, 
either  to  the  assessors  or  to  such  statutory  board  as  has  been  provided  ' 
for  hearing  it.™    The  courts  either  of  common  law  or  of  equity  are 


69  "It  is  undoubtedly  true  .that  a 
taxpayer  may  enjoin  the  oollection  of 
a  tax  founded  upon  an  assessment 
fraudulently  and  corruptly  made  with 
the  intention  of  discriminating  against 
him,  and  for  the  purpose  of  causing 
him  to  pay  more  than  his  share  of  the 
public  taxes,  *  *  *  and  it  is 
equally  true  that  the  fact  of  such  a 
fraudulent  assessment  would  be  avail- 
able to  the  taxpayer  as  an  equitable 
defense  in  an  action  brought  to  en- 
force the  oollection  of  a  tax  founded 
upon  an  assessment  of  that  character. 
But  in  appealing,  to  a  court  of  equity 
for  relief  by  way  of  injunction  against 
such  fraudulent  assessment,  the  plain- 
tiff must  show  by  his  complaint  that 
he  has  paid  or  tendered  the  amount 
of  taxes  which  would  have  been  due 
from  him  if  his  property  had  been  as- 
sessed at  what  he  concedes  would  have 
been  a  fair  valuation,  and  he  must, 
in  addition,  offer  to  pay  what  the 
court  shall  find  to  be  equitable  and 
just,  *  *  •  and  we  think  the 
same  facts  should  appear  in  an  answer 
which  seeks  to  defend  against  the  col- 
lection of  a  tax  upon  the  ground  of  a 


fraudulent  assessment."  Los  Angeles 
■County  v.  Ballerino,  99  Oal.  593,  594, 
34  Pae.  329,  32  Pae.  581,  cited  in 
"Western  IT.  Tel.  Oo.  v.  MissoFuri,  190 
XT.  S.  412,  47  L.  Ed.  1116. 

70  Mere  overvaluation  is  not  a  de- 
fense to  an  action  at  law  for  the  tax, 
abatement  proceedings  being  the 
proper  and  only  remedy.  Bockland  v. 
Rockland  Water  Co.,  82  Me.  188,  19 
Atl.  163,  quoting  Howe  v.  Boston,  7 
■Gush.  (Mass.)  278.  See  also  Inhabi- 
tants of  Foxeroft  v.  Piscataquis  Val- 
ley Campmeeting  Ass'n,  86  Me.  78,  29 
Atl.  951. 

Under  the  law  of  Missouri  mere 
overvaluation  is  no  defense  to  a  suit 
upon  a  tax  bill.  State  v.  Western  TJ. 
Tel.  Co.,  165  Mo.  502,  65  S.  W.  775. 

"Overvaluation  <ot  property  cannot 
be  a  ground  of  defense  at  law.  In 
other  words,  the  action  of  the  tax 
ofB.eers,  being  in  the  nature  of  a 
■  judgment,  must  be  yielded  to  until  set 
aside.  This  can  only  b©  done  in  a  di- 
rect proceeding.  The  property  owner 
is  in  effect  a  plaintiff,  and  the  condi- 
tion of  relief  against  the  enforcement 
of  the  quasi  judieial  order,  which  he 
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powerless  to  give  relief  against  the  erroneous  judgments  of  assessing 
bodies,  except  as  they  may  be  specially  empowered  by  law  to  do  so. 
This  principle  is  applicable  to  statutory  boards  of  equalization,  which 
are  only  assessing  boards  with  certain  appellate  powers,  but  whose 
action,  if  they  keep  within  their  jurisdiction,  is  conclusive  except  as 
otherwise  provided  by  law,''^  although  if  fraud  is  charged  there  may 
be  a  remedy  in  equity.  *  *  *  And  the  general  rule  is  that  if  one 
fails  to  appeal  to  the  statutory  board  of  review,  he  can  have  no  remedy 
in  the  courts.  But  where  the  defect  is  jurisdictional,  one  does  not 
lose  rights  by  failing  to  appeal  to  a  board  or  council  which  could 
not  have  remedied  the  defect.  For  a  merely  irregular  assessment 
the  statutory  remedy  is  also  the  exclusive  remedy.  It  is  supposed  to 
be  adequate  to  all  the  requirements  of  justice,-  and  it  is  the  person's 
own  folly  if  he  fails  to  avail  himself  of  it. ' '  '^'^ 
As  a  general  rule,  and  provided  there  is  no  statute  to  the  contrary,''^ 


attacks,  is  a  tender  of  payment  of 
the  taxes  that  he  ought  to  pay.  And 
.  this  eoudition  would  still  be  upon  him 
if  he  sets  up  overvaluation  as  an 
equitable  defense  to  an  action  bro;ught 
against  him."  Western  TJ.  Tel.  Co. 
V.  Missouri,  190  U.  S.  412,  47  L.  Ed. 
1116  (aff'g  State  v.  "Western  U.  Tel. 
Co.,  165  Mo.  502,  65  S.  W.  775),  citing 
Los  Angeles  County  v.  Ballerino,  99 
Cal.  593,  34  Pae.  329,  32  Pac.  581. 

TlThe  act  of  a  board  of  equaliza- 
tion in  assessing  property  for  taxation 
is  a  judicial  on,e,  and  its  judgment  in 
a  ease  within  its  jurisdiction  and  in 
the  absence  of  fraud  is  not  open  to 
collateral  attack  but  can  be  impeached 
only  in  a  direct  proceeding.  So,  where 
the  board  of  equalization  had  jurisdic- 
tion, receivers  of  a  corporation  can- 
not defend  the  intervening  petition 
of  the  county  treasurer  that  they  be 
compelled  to  pay  the  corporation 's.  un- 
paid taxes  for  certain  years  on  the 
ground  that  such  board  in  assessing 
such  taxes  had,  through  a  jnistake  of 
fact  and  error  of  judgment^  placed  an 
excessive  valuation  on  the  corpora- 
tion's property.  McLeod  v.  Receveur, 
71  Fed.  455,  458. 

Unlawful  discrimination,  in  the  as- 


sessment of  the  property  of  a  tele- 
graph company  by  the  state  board  of 
eqnalizaliion,  resulting  from  the 
adopti<m  by  such '  board  of  a  higher 
basis  of  valuation  than  that  employed 
by  the  local  assessors  throughout  the 
state  in  assessing  property  generally, 
cannot  be  availed  of  as  a  defense  to  an 
action  at  law  to  collect  the  taxes  as- 
sessed (State  V.  Western  TJ.  Tel.  Co., 
165  Mo.  502,  65  S.  W.  776,  aff'd  West- 
ern IT.  Tel.  Co.  V.  Missouri,  190  U.  S. 
412,  47  L.  Ed.  1116),  the  assessment 
having  been  within  the  jurisdiction  of 
the  board  and  that  being  void  on  its 
face.  Western  TJ.  Tel.  Co.  v.  Mis- 
souri, 190  TJ.  S.  412,  47  L.  Ed.  1116, 
aff'g  State  v.  Western  U.  Tel.  Co., 
165  Mo.  502,  65  S.  W.  775.  To  rec- 
ognize such  discrimination  as  a  valid 
decfense  would  be  to  permit  a  collat- 
eral attack  on  the  judgment  of  the 
board,  whereas  such  judgment  can 
only  be  attacked  directly  and  then 
only  in  equity.  State  v.  Western  U. 
Tel.  Co.,  165  Mo.  602,  65  S.  W.  775, 
afE'd  Western  U.  Tel.  Co.  v.  Missouri, 
190  U.  S.  412,  47  L.  Ed.  1116. 

reOooley  on  Taxation  (3rd  Ed.),  p. 
1378. 

73  See  Cummings  v.  Merchants '  Nat. 
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a  corporation  cannot  maintain  a  bill  in  equity  to  enjoin  the  collec- 
tion of  an  illegal  tax  ''*  if  there  is  a  complete  and  adequate  remedy 
at  law,  either  by  virtue  of  special  statutory  provisions,  or  by  virtue 
of  the  common  law.'*  This  is  most  certainly  true  when  the  bill  is 
filed  in  a  federal  court,  since  it  is  expressly  provided  by  act  of  Con- 
gress thaf*  while  an  unconstitutional  tax  may  confer  no  right,  im- 


Bank  of  Toledo,  101  U.  S.  153,  25  L. 
Ed.  903. 

74  XJ.  S.  Eev.  St.  §3224,  providing 
that  "no  suit  for  the  purpose  of  re- 
straining the  assessment  or  collec- 
tion of  any  tax  shall  be  maintained 
in  any  court"  was  intended  to  apply 
only  to  taxes  levied  by  the  federal 
government  (Taylor  v.  Secor  [State 
Eailroad  Tax  Cases],  92  U.  S.  575,  23 
L.  Ed.  663),  but  it  prevents  the  is- 
suance of  an  injunction  by,  not  only 
a  federal  court,  but  a  state  court  as 
well  in  the  case  of  such  taxes.  Tay- 
lor y.  Louisville  &  N.  B.  Co.,  88  Fed. 
350,  357. 

A  state  statute  forbidding  the  is- 
suance of  injunctions  to  prevent  the 
collection  of  taxes  operates  as  .a  pro- 
hibition upon  the  state  courts,  and 
does  not  in  any  measure  restrict  or 
diminish  the  power  or  jurisdiction  of 
federal  courts  of  equity  in  the  prem- 
ises. Taylor  v.  Louisville  &  N.  E. 
Co.,  88  Fed.  350,  357. 

75  See  Eailroad  Tax  Oases,  92  U.  S. 
575,  23  L.  Ed.  663;  National  Commer- 
cial Bank  v.  Mobile,  62  Ala.  284,  296; 
Oliver  v.  Memphis  &  L.  E.  E.  Co.,  30 
Ark.  128;  Jones  v.  Eushville  Natural 
Gas  Co.,  135  Ind.  595,  35  N.  E.  390; 
Hibernian  Benev.  Society  v.  Kelly,  28 
Ore.  173,  30  L.  E.  A.  167,  52  Am.  St. 
Eep.  769,  42  Pae.  3. 

"We  understand  the  rule  to  be 
that  a  court  of  equity  will  not  inter- 
fere by  injunction  to  restrain  the  col- 
lection of  a  tax  merely  because  of 
alleged  illegality  or  irregularity  ap- 
pearing upon  the  face  of  the  assess- 
ment, but  will  leave  the  party  to  his 
remedy  at  law. ' '    Portland  iSibernian 


Benev.  Society  v.  Kelly,  28  Ore.  173, 
30  L.  E.  A.  167,  52  Am.  St.  Eep.  769, 
42  Pac.  3. 

In  Dows  V.  Chicago,  11  Wall,  (U. 
S.)  \08,  20  L.  Ed.  65,  it  was  held  that 
on  the  failure  of  the  originfil  bill  for 
want  of  jurisdiction  the  dismissal  of 
the  cross-bill  must  follow.  On  thig 
subject,  generally,  see  Fletcher's 
Equity  Pleading  and  Practice,  p.  974, 
§  918.  See  also  p.  956,  note  24,  of 
the  same  work,  wherein  the  above 
case  is  cited. 

76 ' '  The  collection  of  taxes  assessed 
under  the  authority  of  a  state  is  not 
to  be  restrained  by  writ  of  injunc- 
tion from  a  court  of  the  United  States, 
unless  it  clearly  appears,  not  only 
that  the  tax  is  illegal,  but  that  the 
owner  of  the  property  taxed  has  no 
adequate  remedy  by  the  ordinary 
processes  of  the  law,  and  that  there 
are  special  circumstances  bringing 
the  case  under  some  recognized  head 
of  equity  jurisdiction."  Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  V.  Board  of 
Public  Works  of  West  "Virginia,  172  U. 
S.  32,  43  L.  Ed.  354. 

Discrimination  in  taxation,  in  vio- 
lation of  the  state  constitution,  which 
results  from  divergent  action  by  dif- 
ferent assessing  boards  whose  assess- 
ments are  not  subject  to  any  process 
of  equalization  established  by  the 
state,  the  diverse  results  being  the 
outcome,  not  of  any  express  agree- 
ment among;,  the  officials  concerned, 
but  of  intentional,  systematic,  and  per- 
sistent undervaluation  by  one  body  of 
officials,  which  undervaluation  is  pre- 
sumably known  to  and  ignored  by  the 
other  body,  so  that  in  effect  the  two 
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pose  no  duty  and  support  no  obligation,''''  the  trespass  resulting  from 
proceedings  to  ooUeet  such  void  tax  cannot  be  enjoined  where  irre- 
parable injury  or  other  ground  of  equitable  jurisdiction  is  not  shown 
to  exist.''*  But  a  suit  for  an  injunction  may  be  maintained  if  the^e 
is  no  adequate  remedy  at  law,''^  or  if  it  is  necessary  in  order  to  avoid 
a  multiplicity  of  suits,  or  if  there  is  any  other  recognized  ground  of 
equity  jurisdiction,***  and  such  a  suit  cannot  be  defeated  on  th6 
ground  that  it  is  a  suit  against  the  state  and  as  such  void  under  the 
Eleventh  Amendment  to  the  Federal  Constitution.*^ 


bodies  act  in  ccmeert,  is  not  beyond 
redress  in  the  federal  courts,  their 
jurisdiction  being  properly  invoked. 
Greene  v.  Louisville  &  I.  E.  Co.,  244 
U.  S.  499,  61  L.  Ed.  1280,  Ann.  Cas. 
1917  E  88. 

77  See  United  States  Exp.  Co.  v. 
Allen,  39  Fed.  712,  decree  rev'd  Shel- 
ton  V."  Piatt,  139  U.  S.  591,  35  L.  Ed. 
273. 

78Shelton  v.  Piatt,  139  U.  S.  591, 
35  L.  Ed.  273. 

79  The  allegation  that  complainant 
is  without  adequate  remedy  at  law 
"is  a  mere  matter  of  Inference, . and 
it  is  necessary  that  by  facts  averred 
or  proven  the  conclusion  should  be 
made  out."  Shelton  v.  Piatt,  139  U. 
S.  591^  35  L.  ;Ed.  273. 
'  80  Hills  V.  Exchange  Bank,  105  TJ. 
S.  319,  26  L.  Ed.  1052;  First  Nat. 
Bank  of  Omaha  v.  Douglas  County,  3 
Dill.  298,  Fed.  Cas.  No.  4,809;  Wright 
V.  Southwestern  B.  Co.,  64  Ga.  783. 

"When  the  illegality  of  the  tax  or 
the  invalidity  or  unconstitutionality 
of  the  legislative  act  under  which  it 
is  imposed  is  established,  it  becomes 
necessary  to  go  further,  and  make  out 
a  case  that  can  bo  brought  under 
some  recognized  head  of  equity  jur- 
isdiction; such  as,  that  the  collection 
of  the  tax  sought  to  be  restrained 
may  entail  a  multiplicity  of  suits,  or 
cause  some  other  irreparable  injury, 
as,  for  instance,  the  ruin  of  com- 
plainant's business,  or,  where  the 
property  is  real  estate,  throw  a  cloud 


upon  the  title  of  the  complainant." 
Pacific  Exp.  Co.  v.  Seibert,  142  U.  S. 
339,  35  L.  Ed.  1035. 

Of  course  when  an  injunction 
against  the  collection  of  a  tax  ille- 
gally assessed  is  expressly  authorized 
by  statute,  the  rule  that  some  well- 
known  ground  of  equitable  jurisdic- 
tion must  exist  before  an  injunction 
will  issue  will  not  apply.  Cummings 
v.  Merchants'  Nat.  Bank  of  Toledo, 
101  U.  S,  153,  25  L.  Ed.  903. 

Where  the  state  auditor  has  at- 
tempted to  collect  a  tax  on  a  bank, 
which  the  latter  claims  to  be  illegal, 
by  forcibly  seizing  an  amount  of 
specie  and  bank  notes  sufficient  to 
cover  the  amount  of  the  tax,  an  in- 
juiiction  will  lie  to  restrain  liim  from 
using  or  paying  out  the  money  seized. 
Osborn  v.  Bank  of  United  States,  9 
Wheat.   (U.  S.)  738,  6  L.  Ed.  204. 

81 A  suit  against  state  officials  to 
restrain  them  from  enforcing  an  il- 
legally-assessed state  franchise  tax 
imposed  upon  the  plaintiff  corpora- 
tion by  a  constitutional  statute  is  not 
a  suit  against  thb  state  within  the 
meaning  of  the  Eleventh  Amendment 
to  the  Federal  Constitution.  Greene 
V.  Louisville  &  I.  R.  Co.,  244  U.  S. 
499,  61  L.  Ed.  1280,  Ann.  Cas.  1917  E 
88.  One  oi  the  authorities  upon 
which  the  court  baaed  the  above  hold- 
ing was  Ex  parte  Young,  209  U.  S. 
123,  52  L.  Ed.  714,  13  L.  R.  A.  (N. 
S.)  932,  14  Ann.  Cas.  764,  a  contempt 
proceeding  growing  out  of  the  viola- 
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"It  cannot  be  denied,"  says  the  Federal  Supreme  Court,  "that 
bills  In  equity  to  restrain  the  collection  of  taxes  illegally  imposed 
have  frequently  been  sustained.  But  it  is  well  settled  that  there 
ought  to  be  some  equitable  ground  for  relief  besides  the  mere  illegal- 
ity of  the  tax ;  for  it  must  be  presumed  that  the  law  furnishes  a 
remedy  for  illegal  taxation.  It  often  happens,  however,  that  the  case 
is  such  that  the  person  illegally  taxed  would  suffer  irremediable 
damage,  or  be  subject  to  vexatious  litigation,  if  he  were  compelled  to 
resort  to  his  legal  remedy  alone.  For  example,  if  the  legal  remedy 
consisted  only  of  an  action  to  recover  back  the  money  after  it  has 
beeii  collected  by  distress  and  sale  of  the  taxpayer's  lands,  the  loss 
of  his  freehold  by  means  of  a  tax  sale  would  be  a  mischief  hard  to 
be  remedied.  Even  the  cloud  cast  upon  his  title  by  a  tax  under  which 
such  a  sale  could  be  made,  would  be  a  grievance  which  would  entitle 
him  to  go  into  a  court  of  equity  for  relief.  Judge  Cooley  fairly  sums 
up  the  law  on  this  subject  as  follows :  '  To  entitle  a  party  to  relief 
in  equity  against  an  illegal  tax,  he  must  by  his  bill  bring  his  case 
under  some  acknowledged  head  of  equity  jurisdiction.  The  illegality 
of  the  tax  alone,;  or  the  threat  to  sell  property  for  its  satisfaction, 
cannot  of  themselves  furnish  any  ground  for  equitable  interposition. 
In  ordinary  cases  a  party  must  find  his  remedy  in  the  courts  of 
law,  and  it  is  not  to  be  supposed  he  will  fail  to  find  one  adequate  to 
his  proper  relief.  Gases  of  fraud,  accident  or  mistake,  cases  of  cloud 
upon  the  title  to  one's  property,  and  cases  where  one  is  threatened 
with  irremediable  mischief,  may  demand  other  remedies  than  those 
the  common  law  can  give,  and  these,  in  proper  cases,  may  be  afforded 
in  courts  of  equity.'  This  statement  is  in  general  accordance  with 
the  decisions  of  this  court,  as  well  as  of  many  state  courts."**    So 

tion  of  an  injunction  against  the  en-  Constitution,   may  be   enjoined  by  a 

f oreement  of  certain  railroad  rates,  in  federal  court  of  equity  from  such  S,e- 

which  it 'was  held  that  a  suit  to  re-  tion." 

strain   a  state   officer  from  executing  A  suit  against  state  officers  to  en- 

an  unconstitutional  statute,  in  viola-  join   them   from   enforcing   tax   stat- 

tion  of  the  rights  and  to  the  irrepara-  utes  in  the  discharge  of  duties  resting 

ble  damage  of  the  plaintiff,  is  not  a  upon  them  is  not  a  suit  against  the 

suit  against  the  state,  and  that  ' '  in-  state  within  the  meaning  of  the  Elev- 

dividuals  who,  as  officers  of  the  state,  enth   Amendment.     Looney  v.   Crane 

are  clothed  with  some  d.uty  in  regard  Co.,  245  U.  S.  178,  191,  62  L.  Ed.  230. 

to  the  enforcement  of  the  laws  of  the  See  also  Western  TJ.  Tel.  Co.  v.  An- 

state,  and  who  threaten  and  are  about  drews,  216  U.  S.  165,  54  L.  Ed.  430; 

to  commence  proceedings,  either  of  a  Ludwig  v.  "Western  TJ.  Tel.  Co.,  216 

civil   or    criminal   nature,   to   enforce  U.  8.  146,  54  L.  Ed.  423. 

against  parties  affected  an  unconsti-  88  Union  Pac.  E.   Co.   v.  Cheyenne, 

tutionaJ    act,    violating    the    Federal  113  U.  S.  516,  28  L.  Ed.  1098. 
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equity  will  not  enjoin  the  collection  of  a  tax  when  the  agreed  state- 
ment of  facts  shows  that  complainant  before  applying  to  the  chancery 
court  for  a  restraining  order  had  appealed  to  the  circuit  court  to  re- 
lieve it  from  the  alleged  illegal  assessment  and  that  the  case  is  still 
pending  in  that  court,  since,  the  circuit  court  having  power  to  make 
any  orde^rs  that  might  be  necessary  to  protect  the  rights  of  the  com- 
plainant pending  the  litigation,  complainant's  remedy  is  adequate  and 
complete  at  law.*^  But  a  bill,  filed  by  a  railroad  company  to  enjoin 
the  enforcement  of  an  allegedly  illegal  state  franchise  tax,  which 
alleges  that  unless  the  injunction  issues  the  collecting  .officers  will 
proceed  to  make  collections  and  to  institute  unwarranted,  vexatious, 
and  multitudinous  suits  and  proceedings  at  law  against  the  company 


"That  the  court  of  equity  has  no 
jurisdiction  over  the  collection  of 
taxes  or  assessments  made  in  the 
coarse  of  municipal  improvements,  in 
the  absence  of  specific  equities,  must 
be  taken  to  be  settled  in  this  state. 
Jersey  City  v.  Lembeck,  31  N.  J.  Eq. 
258;  City  of  Elizabeth  v.  Shirley,  35 
N.  J.  Eq.  515.  But  an  equitable  es- 
toppel in  pais  has  always  been  recog- 
nized as  a  ground  of  equity  jurisdie- 
tion  of  which  it  is  not,  in  all  eases, 
deprived  because  the  estoppel  may 
also  be  available  at  law."  Erie  Ele- 
vator Co.  V.  Jersey  City,  84  N.  J.  Eq. 
176,  92  Atl.  599. 

83  Home  Fire  Ins.  Co.  v.  Benton,  106 
Ark.  552,  153  S.  W.  830. 

It  is  for  the  supreme  court  of  the 
state  to  determine  whether,  under  the 
state  statute,  an  aggrieved  assesses 
must  apply  to  the  county  board'  of 
equalization  for  relief  before  he  will 
be  entitled  to  an  injunction  and 
whether  a  particular  assessee  comes 
within  the  statute,  and  its  decision 
in  these  matters  raises  no  federal  ques- 
tion. Northern  Pac.  B.  Co.  v.  Patter- 
son, 154  U.  S.  130,  38  l;  Ed.  934. 

<<jpo  *  »  *  boards  of  revision, 
by  whatever  name  they  may  be  called, 
the  citizen  must  apply  for  relief 
against  excessive  and  irregular  taxa- 
tion, where  the  assessing  officers  had 
jurisdiction   to    assess    the   property. 


Their  action  is  'judicial  in  its  char- 
acter. They  pass  judgment  on  the 
value  of  the  property  upon  personal 
examination  and  evidence  respecting 
it.  Their  action  bb'ing  judicial,  their 
judgments  in  cases  within  their  juris- 
diction are  not  open  to  collateral  at- 
tack. If  not  corrected  by  some  of  the 
modes  pointed  out  by  statute,  they 
are  conclusive,  whatever  errors  may 
have  been  committed  in  the  assess- 
ment." Stanley  v.  Board  Sup'rs  Al- 
bany Co.,  121  U.S.  535,  30  L.  Ed.  1000. 
See  a,lso  State  v.  Western  U.  Tel.  Co., 
165  Mo.  502,  65  S.  "W.  775,  aff'd  Wes- 
tern U.  Tel.  Co.  V.  Missouri,  190  TJ.  S. 
412,  47  L.  Ed.  1116. 

An  injunction  will  not  lie  at  the 
suit  of  the  "Portland  Hibernian 
Benevolent  Society"  to  restrain  the 
collection  of  taxes  assessed  against 
its  property  merely  because  the  name 
appearing  on  the  assessment  roll  as 
that  of  the  owner  of  the  property  is 
' '  Hibernian  Benevolent  Society. " 
Portland  Hibernian  Benev.  Society  v. 
Kelly,  28  Ore.  173,  30  L.  E.  A.  167,  52 
Am.  St.  Eep.  769,  42  Pac.  3. 

A  court  will  not  intervene  by  in- 
junction merely  on  the  ground  of  a 
mistake  of  judgment  on  the  part  of 
the  of&fier  to  whom  the  duty  of  assess- 
ment is  intrusted  by  law.  Coulter  v. 
Louisville  &  N.  R.  Co.,  196  TJ,  S. 
599,  49  L.  Ed.  615. 
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that  the  attorney  general  will  institute  civil  or  penal  actions  or  pro- 
cure indictments  against  the  company  on  the  ground  of  delinquency 
on  its  part  in  the  payment  of  the  tax;  that  the  tax  constitutes  a 
cloud,  and,  as  claimed  'bj  defendants,  a  lien  on  the  company's  prop- 
erty in  the  state,  and  that  numerous  and  vexatious  suits  will  be  in- 
stituted to  enforce  or  foreclose  such  lien,  shows  sufficient  special 
grounds  for  invoking  the  jurisdiction  of  equity.'*  So,  also,  a  bill, 
which  shows  that  the  collection  of  the  illegal  tax  would  involve  the 
plaintiff  in  a  multiplicity  of  suits  as  to  the  title  to  lots  laid  out 
and  being  sold  by  it ;  would  prevent  the  sale  of  such  lots,  and  would 
cloud  the  title  to  all  of  plaintiff's  real  estate,  is  sufficient  to  give 
equity  jurisdiction  of  the  matter. '^  But  equity  cannot  take  jurisdic- 
tion of  a  suit  to  enjoin  the .  collection  of  an  allegedly  illegal  tax 
merely  because  complainant's  property  is  employed  in  interstate 
commerce.*® 

"It  has  been  repeatedly  decided  that  neither  the  mere  illegality 
of  the  tax  complained  of,  nor  its  injustice  nor  irregularity  of  them- 
selves, give  the  right  to  an  injunction  in  a  court  of  equity. ' '  *''    When, 


84  Greene  v.  Louisville  &  I.  E.  Co., 
244  TJ.  S.  499,  61  L.  Ed.  1280,  Ann. 
Cas.  1917  E  88. 

In  a  Georgia  case  it  was  held  that 
a  court  of  equity  had  jurisdiction  of 
a  bill  in  equity  to  restrain  the  collec- 
tion of  illegal  taxes  assessed  against 
a  railroad  company,  on  the  following 
grounds:  First,  because  exactions  were 
pressed  upon  it  in-  the  form  of  annual 
taxes,  inconsistent  with  and  violative 
of  its  chartered  rights,  and  destruc- 
tive of  its  franchise;  secondly,  because 
the  exactions  might  be  repeated  and 
suits  and  costs  multiplied;  thirdly,  be- 
cause the  company  was  misled  by  the 
action  of  the  comptroller  and  a  legal 
fraud  perpetrated  upon  it;  fourthly, 
because  of  mistake  caused  by  the 
comptroller's  conduct;  and,  fifthly,  be- 
cause the  numerous  questions  made  as 
to  different  parts  of  the  road,  and  frhe 
liability  of  each  portion  or  branch, 
inost  of  them  dependent  for  adjudica- 
tion on  separate  charters  and  amend- 
ments, and  other  questions  in  respect 
to  other  items  of  property  in  and  out 
of  the  state,  and  in  what  degree  and 


how  connected  with  the  road,  and 
whether  liable  or  not  to  be  taxed, 
made  the  case  so  complicated  that  a 
court  of  equity  could  better  unravel 
it  than  a  court  of  law.  Wright  v. 
Southwestern  E.  Co.,  64  Ga.  783. 

"When  the  overvaluation  of  prop- 
erty has  arisen  from  the  adoption  of 
a  rule  of  appraisement  which  conflicts 
with  a  constitutional  or  statutory  di- 
rection, and  operates  unequally,  not 
merely  on  a  single  indi.vidual  but  on  a 
large  ■  class  of  individuals  or  corpora- 
tions, a  party  aggrieved  may  resort 
to  a  court  of  equity  '  to  restrain  the 
exaction  of  the  excess,  upon  payment 
or  tender  of  what  is  admitted  to  he 
due."  Stanley  v.  Board  Sup'rs  Al- 
bany Co.,  121  U.  S.  535,  30 -L.  Ed. 
1000. 

85  Union  Pae.  E.  Co.  v.  Cheyenne, 
113  U.  S.  516,  28  L.  Ed.  1098. 

8eShelton  v.  Piatt,  139  V.  S.  591, 
35  L.  Ed.  273. 

87  Taylor  v.  Seeor  (State  Railroad 
Tax  Cases),  92  U.  S.  575,  23  L.  Ed. 
663. 
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however,  the  execution  of  an  invalid  tax  law  will  result  in  the  unlaw- 
ful destruction  of  the  corporation's  franchise  to  do  business  in  the 
state,  an  injunction  will  lie  against  the  collection  of  the  tax  imposed 
thereby.**  So,  a  foreign  telegraph  company  may  have  an  injunc- 
tion against  an  official  proclamation,  threatened  by  the  secretary  of 
state  as  a  result  of  the  company's  refusal  to  pay  an  unconstitutional 
tax,  to  the  effect  that  the  company  is  not  authorized,  but  is  forbidden 
under  penalty,  by  the  laws  of  the  state,  to  continue  to  do  local  busi- 
ness in  the  state.** 

Ordinarily,  stockholders  in  a  corporation  cannot  sue  in  their  own 
names  to  enjoin  the  collection  of  an  illegal  tax  against  the  corpora- 
tion, but  the  suit  must  be  brought  by  the  corporation.*"  A  stock- 
holder may  maintain  such  a  suit,  however,  on  behalf  of  himself  and 
such  other  stockholders  as  may  choose  to  come  in,  if  the  corporation 
wrongfully  refuses  to  resist  payment  of  the  tax.*^  But  when  the 
suit  is  brought  by  a  stockholder,  the  corporation  is  a  necessary  party 
defendant  and  the  bill  will  be  demurrable  when  the  corporation  is 
not  thus  joined.*®  Moreover,  "no  injunction,  preliminary  or  final, 
can  be  granted  to  stay  collection  of  taxes  until  it  is  shown  that  all 
the  taxes  conceded  to  be  due,  or  which  the  court  can  see  ought  to  be 
paid,  or  which  can  be  shown  to  be  due  by  af&davits,  have  been  paid 
or  tendered  without  demanding  a  receipt  in  .full,  "*3  and  the  failure 

88  Osborn  v.  Bank  of  United  States,  of  the  first  principles  of  equity  juris- 

9  Wheat.  (U.  S.)  738,  6  L.  Ed.  204.  diction.      It   is   not   sufficient    to    say 

89Ludwig  V.  Western  TJ.  Tel,   Co.,  in  the  bill,  that  they  are  ready  and 

216  V.  S.  146,  54  L.  Ed.  423.  willing  to  pay  whatever  may  be  found 

90  See  §  4053  et  seq.,  supra.  due.    They  must  first  pay  what  is  con- 

91  Dodge  V.  Woolsey,  18  How.  (TJ.  ceded  to  be  due,  or  what  can  be  seen 
S.)  331,  15  L.  Ed.  401.  to  be  due  on  the  face  of  the  bill,  or 

92  Davenport  v.  Dows,  18  Wall.  (U.  toe  shown  by  affidavits,  whether  con- 
S.)  626,  21  L.  Ed.  938.  ceded  or  not,  before  the  preliminary 

93  Taylor  y.  Secor  (State  Railroad  injunction  should  be  granted.  The 
Tax  Cases),  92  IT.  S.  575,  23  L.  Ed.  state  is  not  to  be  thus  tied  up  as  to 
663  (per  Miller,  J.,  in  his  headnotes  to  that  of  which  there  is  no  contest,  by 
the  case).                                          •  ,  lumping  it  with  that  which  is  really 

"It  is  a  profitable  thing  for  cor-  contested.  If  the  proper  officer  re- 
porations  or  individuals  whose  taxes  fuses  to  receive  a  part  of  the  tax, 
are  very  large  to  obtain  a  preliminary  it  must  be  tendered,  and  tendered 
injunction  as  to  all  their  taxes,  con-  without  the  condition  annexed  of  a 
test  the  ease  through  several  years'  receipt  in  full  for  all  the  taxes  as- 
Htigation,  and  when  in  the  end  it  is  sessed.  We  are  satisfied  that  an  ob- 
fonnd  that  but  a  small  part  of  the  servance  of  this  principal  would  pre- 
tax should  be  permanently  enjoined,  vent  the  larger  part  of  the  suits  for 
submit  to  pay  the  balance.  This  is  restraining  collection  of  taxes  which 
not  equity.     It  is  in  direct  violation  now  come  into   the   courts.     We  lay 

8167 


4619] 


Pbivate  Coepoeations 


[Ch.  59 


of  the  bill  to  show  the  necessary  payment  or  offer  to  pay  will  be 
fatal.®*  So  a  telegraph  company  can  obtain  equitable  relief  from 
unlawful  discrimination  in  the  assessment  of  its  property  by  the 
state  board  of  equalization  resulting  from  the  adoption  by  such 
board  of  a  higher  basis  of  valuation  than  that  employed  by  the  local 
assessors  throughout  the  state  in  assessing  property,  generally  only 
upon  the  condition  precedent  that  it  pays  or  tenders  the  amount 
justly  due  and  only  asks  to  have  the  collection  of  the  excess  re- 
strained.** 

In  certain  circumstances,*^  a  corporation  may  maintain  an  action 
at  law  to  recover  back  an  illegal  tax  paid  by  it,  if  the  payment  was 
not  voluntary,  but  it  cannot  recover  a  tax  which  it  has  paid  volun- 
tarily.*^   Where,  however,  the  statute  provides  onerous  penalties  for 


it  down  with  unanimity,  as  a  rule  to 
govern  the  courts  of  the  United  States 
in  their  action  in  such  cases. ' '  Taylor 
V.  Seeor  (State  Railroad  Tax  Cases), 
supra. 

An  injunction  against  the  collection 
of  an  illegal  tax  will  not  be  granted 
where  the  tax  is  only  illegal  because  it 
is  excessive,  unless  the  corporation 
pays  or  offers  to  pay  so  much  as  is 
admittedly  due.  Smith  v.  Bude  Bros. 
Mfg.  Co.,  131  Ind.  150,  30  N.  E.  947. 

94  Northern  Pac.  E.  Co.  v.  Clark, 
153  U.  S.  252,  38  L.  Ed.  706,  quoting 
German  Nat.  Bank  v.  Kimball,  103  TJ. 
6.  732,  26  L.  Ed.  469. 

95  State  v.  Western  U.  Tel.  Co.,  165 
Mo.  502,  65  S.  W.  775,  aff'd  Western 
U.  Tel.  Co.  v.  Missouri,  190  TJ.  S.  412, 
47  L.  Ed.  1116. 

96  "It  is  only  where  the  assessment 
is  wholly  void,  or  void  with  respect 
to  separable  portions  of  the  property, 
the  amount  collected  on  which  is  as- 
certainable, or  where  the  assessment 
has  been  set  aside  as  invalid,  that 
an  action  at  law  will  lie  for  the  taxes 
paid,  or  for  a  portion  thereof. ' '  Stan- 
ley V.  Board  Sup'rs  Albany  Co.,  121 
U.  S.  535,  30  L.  Ed.  1000,  quoted  in 
Western  XT.  Tel.  Co.  v.  Missouri,  190 
U.  8.  412,  47  L.  Ed.  1116. 

'"Overvaluation  of  property  is  not 
a   ground   of  action   at   law  for   the 


excess  of  taxes  paid  beyond  what 
should  have  been  levied  upon  a  just 
valuation.  The  courts  cannot,  in  such 
cases,  take  upon  themselves  the  func- 
tions of  a  revising  .  or  equalizing 
board."  Stanley  v.  Board  Supr'a 
Albany  Co.,  121  U.  S.  535,  30  L.  Ed. 
1000,  quoted  in  Western  TJ.  Tel.  Co.  v. 
Missouri,  190  U.  S.  412,  47  L.  Ed. 
1116. 

One  who  feels  himself  aggrieved  by 
overvaluation  of  his  property  for  pur- 
poses of  taxation,  and  who  does  nob 
resort  to  the  tribunal  created  by  the 
state  for  the  correction  orf  errors  in 
assessments  before  levy  of  the  tax, 
cannot  maintain  an  action  at  law  to 
recover  the  excess  of  taxes  paid  be- 
yond what  should  have  been  levied 
on  it  just  valuation.  His  remedy  is  in 
equity  to  enjoin  the  collection  of  the 
illegal  excess  upon  payment  or  tender 
of  the  amount  due  upon  what  is  ad- 
mitted to  be  a  just  valuation.  Wil- 
liams V.  Board  Sup'rs  Albany  Co., 
122  TJ.  S.  154,  30  L.  Ed.  1088;  Stanley 
V.  Board  Sup'rs  Albany  Co.,  121  U.  S. 
535,  30  L.  Ed.  1000. 

97  Louisville  &  N.  E.  Co.  v.  Com., 
89  Ky.  531,  12  S.  W.  1064. 

A  corporation  which  with  full 
knowledge  of  the  facts  voluntarily 
pays  a  tax  assessed  against  it  cannot 
recover     the     amount    thereof    even 
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nonpayment  of  the  tax,  payment  thereof  to  avoid  such  penalties  is 
not  voluntary;**  So,  where  a  statute  imposing  an  illegal  tax  upon 
a  foreign  corporation,  besides  giving  an  action  of  debt  to  the  state, 
provides  that  every  corporation  which  shall  fail  to  pay  such  tax  shall 
forfeit  its  right  to  do  business  in  the  state  and  be  subject  to  a  heavy 
penalty  which  increases  with  the  lapse  of  time,  a  foreign  corporation 
which  pays  the  tax,  notifying  the  officer  to  whom  it  pays  the  tax  at  the 
time  that  it  makes  such  payment  that  it  disputes  the  validity  of  the 
tax,  can  recover  the  sum  paid  from  such  officer.®*    Where,  however, 


thoug'li  the  tax  was  ' '  invalid  and  paid 
under  protest."  Underwood  Type- 
writer Co.  V.  Chamberlain,  —  Conn. 
— ,  102   Atl.   600. 

98  Underwood  Typewriter  Co.  v. 
Chamberlain,  —  Conn.  — ■,  102  Atl. 
600. 

It  may  be  doubted  whether  the  pay- 
ment of  a  tax  is  voluntary  When  the 
authorized  means  of  enforcing  the  tax 
are  speedy  and  rigorous.  Arimex  Con- 
sol.  Copper  Co.  v.  State  Board  of 
Assessors,  69  N.  J.  L.  121,  54  Atl.  244. 

99  Atchison,  T.  &  S.  F.  B.  Co.  v. 
O  'Connor,  223  U.  S.  280,  56  L.  Ed."  436, 
Ann.  Cas.  1913  C  1050.  In  this  case, 
Mr.  Justice  Holmes,  speaking  for  the 
court,  said:  "It  is  reasonable  that'the 
man  who  denies  the  legality  of  a  tax 
should  have  a  clear  and  certain  rem- 
edy. The  rule  being  established  that, 
apart  from  special  circumstances,  he 
cannot  interfere  by  injunction  with 
the  state's  collection  of  its  revenues, 
an  action  at  law  to  recover  back  what 
he  has  paid  is  the  alternative  Jef t.  Of 
course,  we  are  speaking  of  those  eases 
where  the  state  is  not  put  to  an  action 
if  the  citizen  refuses  to  pay.  In  these 
latter  he  -can  interpose  his  objections 
by  way  of  defense;  but  when,  as  is 
common,  the  state  has  a  more  sum- 
mary remedy,  such  as  distress,  and  the 
party  indicates  by  protest  that  he  is 
yielding  to  what  he  cannot  prevent, 
courts  sometimes,  perhaps,  have  been 
a  little  too  slow  to  recognize  the  im- 
plied duress  under  which  payment  is 
made.    But  even  if  the  statfe  is  driven  ' 


to  an  action,  if,  at  the  same  time,  the 
citizen  is  put  to  a  serious  disadvan- 
tage in  the  assertion  of  his  legal,  in 
this  case  of  his  constitutional,  rights, 
by  defense  in  the  suit,  justice  may 
require  that  he .  should  be  at  liberty 
to  avoid  those  disadvantages  by  pay- 
ing promptly  and  bringing  suit  on  his 
side.  He  is  entitled  to  assert  his 
supposed  right  on  reasonably  equal 
terms.  See  Ex  parte  Young,  209  U.  S. 
123,  146,  52  L.  Ed.  714;^  723,  13  L.  E. 
A.  (N.  S.)  932,  28  Sup.  Ct.  Rep.  441, 
14  A.  &  E.  Ann.  Gas.  764.  If  he  should 
seek  an  injunction  on  the  principle  of 
that  case  and  of  Western  U.  Teleg. 
Co.  V.  Andrews,  216  U.  S.  165,  54  L. 
Ed.  430,  30  Sup.  Ct.  Rep.  286,  he  would 
run  the  same  risk  as  if  he  waited  to 
be  sued.  In  this  case  the  law,  besides 
giving  an  action  of  debt  to  the  state, 
provides  that  every  corporation  that 
fails  to  pay  the  tax  shall  forfeit  its 
right  to  do  business  in  the  state  until 
the  tax  is  paid,  and  also  shall  pay  a 
penalty  of  ten  per  cent  for  every  six 
months  or  fractional  part  of  six 
months  of  default  after  May  1  of  each 
year.  It  may  be  that  the  forfeiture 
of  the  right  to  do  business  would  not 
be  authoritatively  established  except 
by  a  quo  warranto  provided  for  in  the 
following  section,  but  before  or  with- 
out the  proceeding,  the  effect  of  the 
forfeiture  clause  upon  the  plaintiff's 
subsequent  contracts  and  business 
might  be  serious  (see  Ludwig  v.  Wes- 
tern U.  Teleg.  Co.,  216  U.  S.  146,  54 
L.  Ed.  423,  30  Sup.  Ct.  Eep.  280),  and 
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the  foreign  corporation  does  not,  in  any  sense,  come  within  the  pur- 
view of  the  statute,  as  for  example,  where  it  is  engaged  only  in  inter- 
state commerce,  t and  the  statute  operates  only  on  corporations  doing 
intrastate  business,  the  payment  by  such  corporation  of  the  tax  under 
protest,  on  a  mere  demand,  cannot  be  recovered.  As  said  by  the 
Supreme  Court  of  the  United  States,  it  had  no  more  right  to  recover 
than  would  a  dry  goods  merchant  who  voluntarily  paid  a  tax  illegally 
imposed  on  those  engaged  in  the  selling  of  liquors.  To  perinit  those 
not  affected  by  a  statute  to  pay  the  sum  thereby  assessed,  and  then 
sue  for  its  recovery  on  the  ground  that  the  act  was  void,  would  reverse 


in  toy  event  the  penalty  would  go  on 
accruing  during  all  the  time  that 
might  be  spent  before  the  validity  of 
the  defease  could  be  adjudged.  Aa 
appears  from  the  decision  below,  the 
plaintiff  could  have  had  no  certainty 
of  ultimate  success,  and  we  are  of 
opinion  that  it  was  not  called  upon 
to  take  the  risk  of  having  its  con- 
tracts disputed  and  its  business  in- 
jured, and  of  finding  the  tax  more  or 
less  nearly  doubled  in  case  it  finally 
had  to  pay.  In  other  words,  we  are 
of  opinion  that  the  payment  was  made 
under  duress.  See  Gaar,  S.  &  Oo.  v. 
Shannon,  decided  this  day.  (223  TJ. 
S.  468,  post,  510,  32  Sup.  Ot.  Eep. 
236.)  The  other  question  is  whether 
the  defendant  is  liable  to  the  suit. 
The  defendant  collected  the  money, 
and  it  is  alleged  that  he  still  has  it. 
He  was  notified  when  he  received  it 
that  the  plaintiff  disputed  his  right. 
If  he  had  no  right,  as  he  had  not,  to 
collect  the  money,  his  doing  so  in  the 
name  of  the  state  cannot  protect  him. 
Erskine  v.  Van  Arsdale,  15  Wall.  75, 
21  ii.  Ed.  63.  See  Poindexter  v. 
Greenhow,  114  TJ.  S.  270,  29  L.  Ed. 
185,  5  Sup.  Ct.  Rep.  903,  962.  It  is 
said  that  the  money,  as  soon  as  col- 
lected, belonged  to  the  state.  Very 
likely  it  would  have  but  for  the 
plaintiff 's  claim,  assuming  it  to  remain 
an  identified  trust  fund;  but  the  plain- 
tiff's claim  was  paramount  to  that 
of  the  state,  and  even  if  the  collector 


of  the  tax  were  authorized  to  appro- 
priate the  specified  money  and  to 
make  himself  debtor  for  the  amount, 
it  would  be  inconceivable  that  the 
state  should  attempt  to  hold  him'  after 
he  had  been  required  to  repay  the 
sum.  Moreover,  it  would  seem  ■  that  . 
the  statute  contemplated  the  course 
taken  by  th'e  plaintiff,  and  provided 
against  any  diffifiulty  in  which  the 
Secretary  of  State  otherwise  might 
find  himself  in  case  of  a  disputed 
tax.-  For  it  provides  by  §  6  that  'if 
it  shall  be  determined  at  any  action 
at  law  or  in  equity  that  any  corpora- 
tion has  erroneously  paid  said,  tax  to 
the  Secretary  of  State, '  upon  the  filing 
of  a  certified  copy  of  the  judgment 
the  auditor  may  draw  a  warrant  for 
the  refunding  of  the  tax,  and  the 
state  treasurer  may  pay  it." 

The  assessment  under  the  law  of 
California  of  steamships  registered  at 
the  port  of  New  York  is,  a  ministerial, 
and  not  a  judicial,  act,  and  being  in 
excess  of  the  assessors'  powers  does 
not  protect  the  collector,  to  whom  the 
taxes  are  paid  under  compulsion  to 
prevent  the  sale  of  one  of  the  vessels, 
and  such  taxes  may  be  recovered  back 
from  such  collector  even  though  the 
company  owning  the  vessels  does 
not  pursue  its  remedy  to  have  the  as- 
sessment set  aside  according  to  the 
provisions  of  the  California  law.  Hays 
V.  Pacific  Mail  S.  S.  Co.,  1-7 '  How.' 
(U.  S.)  596,  15  L.  Ed.  254. 
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the  rule  that  "one  who  strikes  down  a  statute  as  violation  of  the  Fed- 
eral Constitution  must  bring  himself  by  proper  averments  and  show- 
ing within  the  class  as  to  whom  the  act  thus  attacked  is  unconstitu- 
tional. He  must  show  that  the  alleged  unconstitutional  feature  of  the 
law  injures  him,  and  so  operates  to  deprive  him  of  rights  protected 
by  the  Federal  Constitution."  ^ 

In  some  states  certiorari  will  lie  to  review  the  action  of  the  assessing 
board.* 


1  Gaar,  Scott  &  Co.  v.  Shannon,  223 
U.  S.  46»,  56  L.  Ed.-.  510. 

2  Notwithstanding  the  provision  of 
the  Tennessee  statutes  that  the  re- 
vision by  the  state  board  of  examiners 
of  the  assessment  of  railroad  property 
made  by  the  state  board  of  assessors 
shall  be  final  and  conclusive  as  to  the 
value  of  such  property,  a  railroad  com- 
pany may,  under  the  Tennessee  law, 
have  writs  of  certiorari  and  super- 
sedeas directed  to  the  examiners  after 
they  have  taken  action  in  the  matter 
of  the  company 's  assessment  wTien  the 
proceedings  of  the  board  of  assessors, 
in^  making  such  assessment,  did  not 
conform  to  the  requirements  of  the 
statute.  LouisT^ille  &  N.  R.  Co.  v. 
Bate,  12  Lea  (Tenn.)  573,  574. 

The  New  Jersey  statute,  applying 
both  in  the  case  of  railroad  companies 
and  .in  the  case  of  taxpayers  generally, 
provides  that,  upon  a  certiorari  of 
taxes,  imposed  by  the  state  board  of 
assessors,  relief  may  be  awarded  by 
the  court  as  well  where  it  is  claimed 
that  the  amount  assessed  is  excessive 
or  insufficient  as  .where  it  is  claimed 
that  the  principle  upon  which  the  as- 
sessment was  made  is  erroneous;  that 
if  it  shall  be  made  to  appear  that 
the  assessment  is  unlawful,  excessive 
or  insufficient,  the  court  sHall  correct 
the  same  and  reduce  or  increase  it  as 
may  be  just,  or  refer  it  back  to  the 
board  of  assessors  Who  shall  cbrreet  it 
or  make  a  reassessment  in  accordance 
with  the  instructions  of  the  court,  and 
that,  in  any  suit  or  proceeding,  ex- 
cept on  such  certiorari,  the  certificate 


of  the  state  board  shall  be  conclu- 
sive and  have  the  force  and  effect  of 
a  judgment  of  a  court  of  record. 
Under  this  statute  it  has  been  held 
that  where,  in  a  railroad  tax  case,  the 
evidence  as  to  value  is  conflicting,  it 
will  be  proper  for  the  court  to  refuse 
to  interfere  with  the  decision  of  the 
state  board  of  assessors,  who  may 
have  decided  upon  the  weight  of  the 
evidence  before  them  in  the  light 
of  their  own  knowledge  as  jurors 
may  do  and  as  such  assessors  are 
by  statute  permitted  to  do,  but 
where  the  evidence  all  tends  to  es- 
tablish a  value  much  lower  than  that 
fixed  by  the  board,  and  such  board 
has  added  twenty  per  cent  to  the 
valuation  on  which  the  expert  wit- 
nesses were  in  substantial  accord,  there 
is  presented  a  ease  of  palpable  error 
which  requires  the  Court  to  set  aside 
the  assessment.  Long  Dock  Co.  v. 
State  Board  of  Assessors,  86  N.  J.  L. 
592,  92  Atl.  439,  distinguished  in  Tren- 
ton &  M.  County  Traction  Corpora- 
tion V.  Mercer  County  Board  of  Taxa- 
tion, —  N.  J.  L.  — ,  102  Atl.  361. 

"The  mental  process  by  which  the 
board  makes  its  inferences  and  reaches 
its  conclusions  is  no  more  open  to  in- 
quiry," said  the  court  in  Long  Dock 
Co.  V.  State  Board  of  Assessors',  supra, 
"than  the  processes  by  which  a  jury 
reaches  its  verdict  (Chicago,  B.  &  Q. 
Ry.  Go.  V.  Babcock,  204  U.  S.  585,  27 
Sup.  Ct.  326,  51  L.  Ed.  636),  but  the 
evidential  facts  on  which  the  finding 
and  judgment  of  the  board  rests  are 
as  open  to  inquiry  as  the  facts  proved 
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III.    OF  THE  STOCK,   SHAREHObDEBS  AND  BONDHOLDERS 

§4620.  Taxation  of  shares — In  general.  There  is  nothing  in- 
herent in  shares  of  corporate  stock  which  prevents  their  being  taxed 
in  the  hands  of  their  respective  owners,  and  perhaps  no  court  would 
to-day  deny  that  they  are  a  proper  subject  of  taxation.  Ordinarily, 
they  are  regarded  as  personal  property  and  are  held  to  be  taxable  as 
such.'  ' '  Shares  of  stock  in  a  corporation, ' '  says  the  Appellate  Court 
of  Indiana, ' '  are  property  separate  and  distinct  from  the  property  of 
the  corporation  itself.  They  are  the  property  of  the  holder  of  the 
shares,  over  which  he  has  entire  dominion.  They  may  be  made  sub- 
;ject  to  taxation,  of  barter  and  sale,  of  «the  crime  of  larceny,  and  may 
be  replevied  as  other  personal  property  may  be,  and  in  the  absence 
of  any  more  specific  definition  by  the  legislature,  would  be  held  to' 
be  personal  property,  liable  to  taxation  within  the  meaning  of  [that 
part  of  the  tax  law  providing  that  '  all  property  within  the  jurisdic- 
tion of  the  state,  not  expressly  exempt,  shall  be  subject  to  taxation'] 


before  a  jury,  and  none  the  less  open 
in  the  one  case  than  in  the  other,  be- 
cause those  facts  are  within  the 
knowledge  of  members  of  the  board 
alone  or  in  the  knowledge  of  jury- 
men alone." 

"Under  the  present  [New  Jersey] 
statutes  it  is  the  duty  of  the  Supreme 
Court  in  cases  of  taxation  to  amend 
the  assessment,  when  satisfied  that 
the  value  of  the  taxable  property  for 
which  the  taxpayer  is  assessed  is  er- 
roneous." Millville  Gas  Light  Co.  v. 
MiUville,  84  N.  J.  L.  409,  86  Atl.  449, 
citing  Eoyal  Mfg.  Co.  v.  Rahway,  75 
N.  J.  L.  416,  67  Atl.  940. 

On  certiorari  by  a  corporation  to 
review  the  record  of  the  proceeding 
wherein  the  county  board  of  taxation 
increased  the  assessment  against  the 
corporation  after  the  latter  had  paid 
the  tax  on  the  original  assessment, 
held  that  the  court  must  assume,  in 
the  absence  of  evidence  to  the  con- 
trary, that  the  board  acted  properly, 
and  upon  due  proof,  and  that  the  bur- 
den of  proving  facts  to  decrease  the 
assessment   rested   upon  the   corpora- 


tion. Trenton  &  M.  County  Traction 
Corporation  v.  Merger  County  Board 
of  Taxation,  —  N.  J.  L.  — ,  102  Atl, 
361. 

3 ' '  Shares  of  stock  in  a  corpora- 
tion are  regarded  a^  personal  prop- 
erty for  the  purposes  of  taxation." 
Darnell  y.  State,  174  Ind.  143,  90  N. 
E.  769. 

A  share  of  stock  in  a  corporation  is 
personal  estate,  and,  in  the  absenfle  of 
any  statute  to  the  contrary,  is  taxable 
to  the  owner  as  other  personal  estate 
at  the  place  of  his  residence,  whether 
the  corporation  be  foreign  or  domes- 
tic. Greenleaf  v.  Board  Eeview  Mor- 
gan Co.,  184  111.  22'6,  75  Am.  St.  Eep. 
168,  56  N.  E.  295;  Danville  Banking 
&  Trust  Co.  v.  Parks,  88  111.  170. 

Corporate  stock  is  property  within 
the  meaning  of  the  Wisconsin  taxing 
statute.  State  v.  Hinkel,  136  Wis. 
66,  116  N.  W.  639. 

Shares  of  capital  stock  may  be 
taxed  like  other  property.  Farring- 
ton  V.  Tennessee,  95  IT.  S.  679,  24  L. 
Ed.  558. 
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*    *     *    unless  expressly  exempted  by  some  other  provision  of  the 
law."* 

When  it  conies  to  the  question  of  the  existence  of  the  necessary 
constitutional  and  statutory  authority  to  tax,  the  courts  are  not  alto- 
gether in  harmony.  The  constitutions  of  the  several  states  are  not 
identical,  and  the  statutory  provisions  are  almost  as  diverse  as  the 
states  are  various.^    As  a  result  of  this,  rules  that  would  apply  in  all 


4Hasely  v.  Ensley,  40  Ind.  App. 
598,  82  N.  B.  S09. 

"That  a  distinction  exists  between 
that  which  is  the  property  of  the  sev- 
eral shareholders  and  subject  to  tax- 
ation as  other  property  belonging  to 
them,  and  that  which  is  the  property 
of  the  collective  incorporated  person 
we  call  a  corporation,  ajid  subject  to 
taxation  as  such,  has  been  repeat- 
edly pointed  out."  Powers  v.  De- 
troit, G.  H.  &  M.  B.  Co.,  201  U.  S. 
543,  50  L.  Ed.  860. 

"Capital  stock  and  shares  of  capital 
stock  represent  different  property 
rights,  one  belonging  to  the  corpora- 
tion and  the  other  to  the  shajeholders, 
and  both  may  be  taxed  without  vio- 
lation of  any  established  principle  of 
law."  Judy  v.  Beckwith,  137  Iowa 
24,  15  L.  R.  A.  (N.  S.)  142,  15  Ann. 
Cas.  890,  114  N.  "W.  565. 

"That  a  corporation  is  a ^ legal  en- 
tity wholly  distinct  from  its  stock- 
holders, and  that  the  capital  stock  of 
the  company,  its  franchises,  capital, 
and  assets,  may  be  taxed,  and  a  tax 
also  laid  upon  the  share  of  stock  in 
the  hands  of  the  individual  holders, 
is  established  by  numerous  decisions, 
and  is,  we  believe,  unoontroverted. " 
Jennings  v.  Com.,  98  Va.  80,  34  S.  E. 
981. 

"In  the  absence  of  any.  statute  to 
the  contrary,  although  a  corporation 
may  be  taxable  for  its  corporate  prop- 
erty, the  owners  of  shares  of  its  stock 
way  be  taxed  therefor  where  they 
reside."  Seward  v.  Eising  Sun,  79 
Ind.  351. 

B  Shares  of  stock  in  a  manufactur- 
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ing  corporation  are  not  part  of  "the 
capital  used  by  any  merchant  or  man- 
ufacturer ' '  within  the  meaning  of  the 
Virginia  statute  which  saves  such 
capital  from  the  tax  list.  Jennings  v. 
Com.,  98  Va.  80,  34  S.  E.  981. 

Under  the  revenue  laws  of  Louisi- 
ana, shares  of  stock  in  banking  corpo- 
rations only  are  taxable.  "Section 
28,  Act  No.  170,  p.  363,  of  1898,". 
says  the  Supreme  Court  of  Louisiana, 
"provides  that  all  corporations  not 
engaged  in  banking  shall  be  taxed 
on  all  the  property  owned  by  them, 
respectively,  and  makes  no  provision 
for  the  assessment  and  taxation  of  the 
shares  of  such  corporations.  The  leg- 
islative intent  to  double  the  burden 
of  taxation  on  ordinary  corporations 
and  to  discriminate  in  favor  of  bank- 
ing corporations  cannot  be  inferred 
from  general  terms  defining  the  ob- 
jects of  taxation.  The  special  pro- 
visions of  the  act  relative  to  the  tax- 
ation of  corporations  m.ust  be  taken 
as  indicating  the  lawmakers'  intent 
on  the  particular  subject-matter." 
Chassaniol  v.  Board  of  Assessors  of 
Parish  of  Orleans,  120  La.  777,  45  So. 
604,  reaffirmed  in  Allgeyer  v.  Board 
of  Assessors,  121  La.  149,  46  So.  134. 

Under  the  law  of  Georgia,  shares  of 
stock  in  those  domestic  corporations, 
such  as  banks,  the  property  of  which 
is  required  by  law  to  be  returned  for 
taxation  by  their  respective  presi- 
dents, are  not  taxable  in  the  hands 
of  the  shareholders.  Atlanta  v.  Bank- 
ers' Financing  Co.,  130  Ga.  534,  61 
S.  E.  122. 

Where    a    statute    taxes    shares    of 
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of  the  states  are  few.  One  of  the  questions  upon  which  the  courts 
are  at  odds  is  that  of  double  taxation.  The  Federal  Constitution  does 
not  inhibit  such  taxation,®  but,  under  some  of  the  state  constitu- 
tions, double  taxation  is  invalid.  And  double  taxation  is  a  plea  that 
has  often  been  made  to  defeat  taxes  on  shares  of  stock,  and  a  plea 
that  has  given  the  courts  a  vast  amount  of  trouble  always.  To  recon- 
cile the  decisions  would  be  impossible.  All  that  can  be  done  is  to 
review  them.  As  this  has  been  done  earlier  in  this  chapter,''  more 
will  not  be  said  on  the  subject  at  this  place.  But  notwithstanding 
all  of  this,  it  is  true,  as  a  general  proposition,  that  the  state  may  impose 
a  tax  upon  the  shares  of  the  capital  stock  of  a  corporation  in  the 
hands  of  the  individual  shareholders,'  and  that  a  municipal  corpora- 


stock  unless  they  are  ' '  expressly  ex- 
empted," the  burden  is  on  the  owner 
of  such  shares  to  show  aji  express 
exemption.  Sturges  v.  Carter,  114  U. 
S.  511,  29  L.  Ed.  240. 

6  See  §  4589,  supra. 

7  §§4589,  4590,  ^upra. 

8  United  States.  Bank  of  Com- 
merce V.  Tennessee,  161  U.  S.  134,  40 
L.  Ed.  645;  Tennessee  v.  Whitworth, 
117  IT.  S.  129,  29  L.  Ed.  830. 

Connecticut.  State  v.  Travelers' 
Ins.  Co.,  70  Conn.  590,  66  Am.  St.  Eep. 
138,  40  Atl.  465. 

Georgia.  Bank  of  Georgia  v.  City 
of  Savannah,  Dudley,  130. 

Illinois.  Greenleaf  v.  Board  Re- 
view Morgan  Co.,  184  111.  226,  75  Am. 
St.  Rep.  168,  56  IST.  E.  295. 

Indiana.  "Whitney  v.  Madison,  23 
Ind.  331;  Conwell  v.  Town  of  Conners- 
ville,  15  Ind.  150. 

Maryland.  American  Coal  Co.  v. 
Allegany  County  Com'rs,  59  Md.  185. 

Tennessee.  Street ,  Railroad  Co.  v. 
Morrow,  87  Tenn.  406,  2  L.  R.  A.  853, 
11  S..W.  348. 

Vermont.  Town  of  St.  Albans  v. 
National  Car  Co.,  57  Vt.  68. 

Virginia.  Union  Bank  v.  Richmond, 
94  Va.  316,  26  S.  E.  821;  Com.  v. 
Charlottesville  Perpetual  Building  & 
Loan  Co.,  90  Va.  790,  44  Am.  Sf.  Rep. 
950,  20  S.  E.  364. 

Shares  of  stock  in  corporations,  do- 


mestic or  foreign,  are  taxable  to  the 
shareholder  personally  for  county  as 
well  as  for  state  purposes.  White- 
sell  v.  Northampton,  49  Pa.  St.  526. 

Shares  of  stock  in  the  Associated 
Press  are  taxable  in  Indiana.  Hart 
v.  Smith,  159  Ind.  182,  58  L.  E.  A. 
949,  95  Am.  St.  Eep.  280,  64  N.  E. 
661. 

Memberships  in  an  incorporated 
chamber  of  commerce  are  property, 
and  whether  or  not  they  shall  be 
taxed  is  a  matter  of  local  law  with 
which  the  I  federal  courts  are  not  con- 
cerned. Rogers  v.  Hennepin  County, 
240  IT.  S.  184,  60  L.  Ed.  594. 

Shares  in  a  joint  stock  association 
are  personal  property  and  are  taxable 
as  such.  In  re  Jones'  Estate,  172  N. 
Y.  575,  60  L.  R.  A.  476,  65  N.  E. 
570.' 

Under  a  statute  providing  that  per- 
sonal property  in  the  state,  not  ex- 
empt from  taxation,  sfiall  include  all 
notes,  botnds  and  stocks,  not  issued  by 
the  United  States,  ahai-es  of  stock  in 
joint  stock  associations  are  taxable. 
Lockwood  V.  Town  of  Weston,  61 
Conn.  211,  23  Atl.  9. 

Scrip  certificates,  redeemable  in 
stock  of  a  domestic  corporatiom,  are 
not  taxable  under  the  Ohio  statute 
providing  that  "personal  property  of 
every  description,  monies  and  credits, 
investments    in    bonds,   stocks,;  jqint 
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tian,  authorized  by  the  state  so  to  do,  also  'has  the  power  to  tax  such 
shares.^ 

Since  shares  of -stock  in  the  hands  of  the  stockholders  are  distinct 
.from  the  capital  and  capital  stock  of  the  corporation,  it  has  been 
held  that  they  are  taxable,  although  the  capital  of  the  corporation 
is  invested  in  nontaxable  securities.^*  Moreover,  the  corporation  may 
be  required  to  pay  the  tax  on  the  shares  and  allowed  to  deduct  the 
amount  paid  from  dividends  or  otherwise  collect  it  from  the  share- 
holders. Such  a  tax,  although  in  form  a  tax  against  the  corporation, 
is  in  substance  a  tax  against  the  shareholders  only.^i    Under  a  statute 


stock  companies,  or  otherwise,  shall 
be  listed  in  the  name  of  the  [owner] 
*  *  *  but  no  person  shall  be  re- 
quired to  list  for  taxation  any  share 
or  shares  of  the  capital  stock  of  any 
company,  the  capital  stock  of  which 
is  taxed  in  the  name  of  such  com- 
pany. ' '  Adams  v.  Shields,  17  Ohio 
Oir.  Ct.  129. 

9  "Before  »  »  *  municipal  offi- 
cers can  rightfully' assess  a  tax  upon 
the  shares  of  national  banks,  they 
must  be  authorized  so  to  do  by  some 
law  of  the  state.  They  are  the  crea- 
tures of  state  law,  and  derive  their 
powers,  in  this  respect,  solely  from 
state  enaetmentB."  Stetson  v.  Ban- 
gor, 56  Me.  274. 

Where  a  city  has  the  power  to  levy 
and  collect  an  ad  valorem  tax,  for 
general  purposes,  on  all  property,  sub- 
ject to  state  and  county  taxation, 
within  its  limits,  it  may  tas  its  in- 
habitants on  their  shares  of  stock  in 
foreign  corporations.  Seward  v.  Eis- 
ing  Sun,  79  Ind.  351. 

10  Union  Bank  of  Richmond  v.  Rich- 
mond, 94  Va.  316,  2,6  S.  E.  821. '  See 
also  Cleveland  Trust  Co.  v.  Lander, 
184  U.  a  111,  46  L.  Ed.  456. 

11  United  States.  Farrington  v. 
Tennessee,  95  U.  S.  679,  24  L.  Ed. 
558;  St.  Louis  Nat.  Bank  v.  Papin,  4 
Dill.  29,  Fed.  Gas.  No.  12,239. 

Alabama.        National     Oommereial 
Bank  v.  Mobile,  62  Ala.  284. 
Oonnecticut.      State    v.    Travelers' 


Ins.  Co.,  70  Conn.  590,  66  Am.  St,  Rep. 
138,  40  Atl.  465. 

Illinois.  Ottawa  Glass  Co.  v.  Mc- 
Caleb,  81  111.  556. 

Maiyland.  American  Coal  Co.  v. 
Allegany  County  Com'rs,  59  Md.  185; 
State  V.  Mayhew,  2  Gill  487. 

Tennessee.  Street  Railroad  Co.  v. 
Morrow,  87  Tenn.  406,  2  L.  R.  A.  853, 
11  S.  W.  348. 

Vermont.  Town  of  St.  Albans  v. 
National  Car  Co.,  57  Vt.  68. 

Virginia.  Union  Bank  v.  Richmond, 
94  Va.  316,  26  S.  E.  821. 

Compare  Conwell  v.  Town  of  Con- 
nersville,  IS  Ind.  150. 

"Is  this- plan  for  the  collection  of 
the  tax  upon  shares  of  istock  liable 
to  taxation  Subject  to  any  constitu- 
tional objections?.  We  see  none.  It 
is  nothing  more  than  a  garnishment 
proceeding  against  the  corporation,  to 
better  secure  the  payment  of  the  tax 
out  of  dividends  due  or  to  become 
due.  No  injustice  is  done  the  com- 
pany. The  plan  looks  to  a  cheap, 
speedy,  and  sure  means  of  collecting 
a  tax  otherwise  exceedingly  difficult 
to  either  assess  or  collect.  The  shar|6s 
are  the  things  taxed.  It  matters  not 
who  may  own  them,  the  dividends  at- 
tach to  and  belong  to  the  owner  of 
the  shares  at  the  time  they  are  de- 
clared, and  out  of  these  dividends  the 
sum  necessary  to  pay  the  tax  must  be 
reserved.  Such  methods  of  collection 
are   not   at   all   unusual   or  unique." 
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taxing  shares  of  stock,  a  corporation,  it  has  been  held,  is  taxable  on 
shares  of  its  own  stock  owned  by  it.^^  Where  stock  is  pledged,  it  is 
taxable  to  the  pledgor,  and.  not  to  the  pledgee.^' 


South  Nashville  St.  R.  €o.  v.  Mor- 
row, 87  Tenn.  406,  2  L.  K.  A.  853,  11 
S.  W.  348,  quoted  with  approval  in 
Washington  County  v.  State,  172  Ala. 
242,  55  So.  623. 

On  this  subject,  Judge  Cooley  says: 
"For  the  most  part  the  taxes  levied 
by  the  states  are  collected  of  the 
persons  taxed,  or  enforced  against  the 
property  in  respect  to  which  they  are 
imposed.  In  a  few  cases,  however,  in 
which  such  a  course  would  not  work 
injustice,  the  state  may  reach  the 
party  taxed  by  indirection,  and  col- 
lect in  the  first  instance  from  someone 
else,  who  in  turn  will  become  collector 
from  the  person  on  whom  the  tax  is 
really  imposed.  The  reason  for  this 
is,  that  in  such  cases  it  is  more  con- 
venient to  the  state,  and  perhaps 
makes  more  certain  the  collection ; 
^d  it  could  be  resorted  to  only  when 
the  case  is  such  that  injustice  could 
result  to  no  one.  A  case  of  the  kind 
is  where  a  tax  is  imposed  on  the  divi- 
dends or  other  receipts  of  s:hareholdera 
from  the  profits  of  corporations,  or 
upon  their  shares,  or  upon  the  inter- 
est paid  by  indebted  corporations, 
and  where  the  corporation  is  required 
to  make  the  payment,  which  it  woruld 
then  deduct  from  the  payment  to  be 
made  to  shareholders,  or  to  the  hold- 
ers of  the  evidences  of  indebtedness. 
There  is  no  doubt  of  the  right  to  do 
this,  except  as  to  payments  to  be 
made  to  non-residents,  nor  even  as  to 
them,  if  the  statute  under  which  their 
interests  were  acquired  provided  for 
the  levying  and  collecting  of  taxes  in 
that  manner."  Cooley  on  Taxation 
(3rd  Ed.),  832. 

Liability  to  pay  the  tax  is  not  af-' 
feeted  by  insolvency  of  the  corpora- 
tion.    American    Casualty   Ins.   Co.'s 


Case  (BOstom  &  A.  B.  €o.  v.  Mercan- 
tile Trust  &  Deposit  Co.),  82  Md.  535, 
38  L.  E.  A.  97,  34  Atl.  778. 

Mandamus  has  been  held  a  prop- 
er remedy  to  compel  the  corporation 
to  pay  the  tax.  Town  of  St.  Albans 
V.  National  Oar  Co.,  57  Vt.  68. 

Under  a  tax  warrant  authorizing 
the  tax  collector  to  levy  upon  proper- 
ty of  the  persons  named,  a  collector 
cannot  levy  upon  the  property  of  a 
corporation  to  satisfy  a  tax  against 
a  stockholder  on  his  shares,  even 
though,  by  contract  between  the  cor- 
poration and  the  stockholder,  the  cor- 
poration is  bound  to  pay  the  tax. 
First  Nat.  Bank  of  Sandy  Hill  v.  Fan- 
cher,  48  N.  Y.  524. 

12Eichmond  &  D.' E.  Co.  v.  Alla- 
manee  County  Com'rs,  84  N.  C.  504. 
Compare  Worcester  v.  Board  of  Ap- 
peal in  Tax  Matters,  184  Mass.  460, 
69  N.  E.  330.' 

ISWaltham  Bank  v.  Inhabitants  of 
Waltham,  10  Mete.  (Mass.)  334;  Tuck- 
er V.  Aiken,  7  N.  H.  113. 

In  a  Georgia  case,  it  appeared  that 
stock  in  an  Alabama  railroad  com- 
pany, whose  lines  lay  outside  of 
Georgia,  was  owned  by  the  Central 
Eailroad  &  Banking  Company  of 
Georgia,  a  Georgia  corporation;  that 
to  secure  an  issue  of  bonds  such  com- 
pany conveyed  the  stock  by  deed  of  ■ 
t»ust  to  a  New  York  trust  company; 
that  an  entry  of  transfer  of  the  stock 
to  the  trust  company  was  made  on 
the  books  pf  the  Alabama  corporation; 
that  the  Central  Eailroad  &  Banking 
Company  of  Georgia  went  into  the 
hands  of  a  receiver;  that  its  assets 
were  disposed  of  at  judicial  sale; 
that  the  Central  of  Georgia  Eailway 
Company,  a  new  corporation  ohar- 
,tered  under  the  laws  of  Georgia,  be- 
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§4621.  — National  bank  shares.  The  shares  of  stock  in  national 
banks  are  taxable  by  the  states  by  virtue  of  an  act  of  Congress,  as 
appears  in  other  sections  of  this  chapter,^*  to  which  sections  the 
reader  is  referred  for  the  adjudicated  law  upon  the  subject. 

§4622.  Taxation  of  corporate  bonds.  Corporate  bonds,  in  the 
hands  of  their  owners,  are  personal  property  and  are  taxable  as 
such,!^  and  the  corporation  may  be  charged  with  the  duty  of  col- 
lecting a  lawful  tax  ^^  from  interest  due  and  payable.^' 


came  the  owner  of  its  properties,  in- 
cluding its  equitable  interest  in  the 
Alabama  stock;  that  the  New  York 
trust  company  had  the  physical  pos- 
session of  the  stock  certificates,  as 
well  as  the  legal  title  thereto,  but 
that  every  beneficial  interest,  includ- 
ing the  right  to  receive  dividends  and 
to  vote  the  stock,  as  well  as  the  equi- 
ty of  redemption,  was  ovvmed  by  the 
Central  of  Georgia  Railway  Company, 
subject  only  to  its  compliance  with 
the  terms  of  the  bonds  to  secure  wMch 
the  deed  of  trust  was  given.  On  these 
facts,  the  Supreme  Court  of  Georgia 
held  (iCentral  of  Georgia  B.  Co.  v. 
Wright,  124  Ga.  630,  53  S.  E.  207), 
that,  since-  the  substantial  beneficial 
ownership  of  the  stock  was  in  the  Cen- 
tral of  Georgia  Railway  Company, 
such  company  was  liable  to  a  Georgia 
tax  on  the  stock. 

USee  §§4599-4603,  supra. 

16  South  Nashville  St.  E.  Co.  v.  Mor- 
row, 87  Tenn.  406,  Z  L..  E.  A.  853,  11 
S.  W.  348. 

16  In  a  Tennessee  ease,  however,  it 
was  held  that  a  statute  undertaking 
to  convert  corporations  into  agencies 
for  the  collection  of  taxes  laid  upon 
ihe  holders  of  their  bonds,  by  making 
the  corporation  pay  the  same,  is  void. 
South  Nashville  St.  E.  Co.  v.  Morrow, 
87  Tenn.  406,  2  L.  R.  A.  853,  11  S.  W. 
S48. 

The  state  of  Pennsylvania  cannot 
compel  a  New  York  corporation  doing 
business  in  Pennsylvania  to  act  in 
New  York  as  an  assessor  and  collector 


of  taxes  owing  to  the  state  of  Penn- 
sylvania by  residents  thereof.  So,  as 
applied  to  a  New  York  railroad  com- 
pany, a  part  of  the  road  of  which  lies 
in  Pennsylvania  but  which  pays  the 
interest  on  its  scrip,  bonds  and  cer- 
tificates of  indebtedness  in  the  cities 
of  New  York  and  London,  the  Penn- 
sylvania statute  requiring  corpora- 
tions to  assess  the  state  tax  on  evi- 
dences of  indebtedness  issued  by  them 
and  .owned  by  residents  of  the  state, 
and  to  deduct  the  amount  assessed 
from  the  interest  due  upon  the  scrip, 
bonds  and  certifieates  thus  issued  and 
owned,  is  invalid.  New  York,  L.  E.  & 
W.  E.  Co.  V.  Pennsylvania,  153  U.  S. 
628,  38  L.  Ed.  846,  followed  in  Dela- 
ware &  H.  Canal  'Co.  v.  Pennsylva- 
nia, 156  U.  S.  200,  39  Jj.  Ed.  396. 

17  The  requirement  that  corporations 
deduct  from  the  interest  due  upon 
their  bonds  the  amount  of  a  tax  on 
such  securities  is  not  taxing  the  cor- 
porations for  property  that  they  dO' 
not  own.  Bell's  Gap  E.  Co.  v.  Penn- 
sylvania, 134  U.  S.  332,  33  U  Ed.  892. 

A  foreign  corporation,  doing  busi- 
ness in  Pennsylvania,  which  has  made 
its  debenture  bonds  payable  at 
the  oflice  of  a  Pennsylvania  trust 
company  which  holds  no  collateral 
for  the  corporation  but  to  which  the 
corporation's  treasurer,  whose  office  is 
in  a  third  state,  currently  remits  the 
money  for  the  periodical  interest  pay- 
ments on  the  corporation's  bonds,  is 
not  within  the  operation  of  the  Penn- 
sylvania statute  making  it  ' '  the  duty 
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The  situs  of  a  debt  for  the  purpose  of  taxation  is  the  place  where 
the  holder  of  the  evidence  .of  the  debt  resides,  and  therefore  bonds, 
notes  or  other  evidences  of  debt  issued  by  a  foreign  corporation  held 
by  a  resident  of  the  state  may  be  taxed.^'  So  a  resident  of  the  state 
may  be  taxed  on-  the  bonds  of  a  corporation  of  another  state  even 


of  the  treasurer  of  each  private  cor- 
poration *  *  *  doing  business  in 
thifi  commonwealth,  upon  the  payment 
of  any  interest  upon  any  *  *  » 
bond,  *  *  *  issued  by  said  cor- 
poration' to  residents  of  this  common- 
wealth, and  held  by  them  to  assess 
the  tax  imposed  and  provided  for 
state  purposes  upon  the  nominal  /vaJue 
of  each  and  every  said  evidence  of 
debt"  to  report  the  assessment  to 
the  auditor  general,  and  to  deduct 
the  tax  and  return  it  to  the '  state 
treasurer.  Oom.  v.  Barrett  Mfg.  Co., 
246  Pa.  301,  92  Atl.  302,  recognizing 
the  controlling  effect  of  Delaware  &  H. 
Canal  Co.  v.  Pennsylvania,  156  U;  S. 
200,  39  L.  Ed.  39'6,  and  New  York,  L. 
E.  &  W.  E.  Co.  V.  Pennsylvania,  153 
U.  S.  628,  38  L.  Ed.  846. 

Under  the  Pennsylvania  statute  pro- 
viding that  "it  shall  be  the  duty  of 
the  treasurer  of  each  private  corpora- 
tion, »  *  *  upon  the  payment  of 
any  interest  on  any  *  •  *  *  bond 
*  *  *  issued  by  said  corporation  to 
residents  of  this  commonwealth,  and 
held  by  them,  to  assess  the  tax ,  im- 
posed and  provided  for  state  purposes 
upon  the  nominal  value  of  each  and 
every  said  evidence  of  debt,  and  to 
report  *  *  *  to  the  auditor  gen- 
eral the  amount  of  indebtedness  of 
the  I  corporation  owned  by  residents 
of  this  commonwealth,  as  nearly  as 
the  same  can  be  ascertained,"  and  to 
deduct  the  tax  and  pay  it  into  the 
state  treasury,  the  duty  of  the  cor- 
poration in  the  matter  of  the  report 
is  performed  when  it  uses  diligence 
to  aseertain  the  residence  of  its  bond- 
holders. Whether  it  does  this  is  a 
question  of  fact  to  be  determined  from 
the  evidence.     Even  in  the  case  of  a 


domestic  corporation  there  is  no  pre- 
sumption that  its  bonds  are  held  by 
residents  of  the  state,  and  hence  the 
corporation  does  not  have  the  burden 
of  proving  what  bonds  are  exempt  by 
reason  of  the  nonresidence  of  their 
owners.  Com.  v.  Lehigh  Valley  B. 
Co.,  186  Pa.  St.  235,  40  Atl.  491. 

A  corporation  chargeable  under  the 
Pennsylvania  statute  with  the  duty 
of  collecting  the  tax  on  such  of  its 
bonds  as  are  held  by  residents  of 
Pennsylvania  is  not  confronted  with 
any  presumption  tha;t  its  bonds  are 
held  by  such  residents  so  as  to  throw 
upon  it  the  burden  of  proving  what 
bonds  are  exempt  by  reason  of  the 
nonresidence  of  their  owners.  Com.  v. 
Lehigh  Valley  E.  Co.,  186  Pa.  St.  235, 
40  Atl.  491.  See  also  Com.  v.  New 
York,  L.  E.  &  "W,  E.  Co.,  145  Pa. 
St.  57,  22  Atl.  212,  236. 

IStTnited  States.  Kirtland  v. 
Hotehkiss,  100  U.  S.  491,  25  L.  Ed. 
558;  State  Tax  on  Foreign -held  Bonds, 
15  Wall.  300,  21  L.  Ed.  179;  North- 
ern Cent,  Ey.  Co.  v.  Jackson,  7  Wall. 
262,  19  L.  Ed.  88. 

California.  Mackay  v.  City  &  Coun- 
ty of  San  Francisco,  113  Cal.  392,  45 
Pac.  696;  People  v.  Eastman,  25  Cal. 
601. 

Indiana.  Buck  v.  Miller,  147  Ind. 
586,  87  L.  E.  A.  384,  62  Am.  St.  Eep. 
436,  47  N.  E.  8,  45  N.  E.  647. 

Iowa.  Davenport  v.  Mississippi  & 
M.  E.  Co.,  12  Iowa  539. 

Tennessee.  Street  E.  Co.  v.  Mor- 
row, 87  Tenn.  406,  2  L.  E.  A.  853,  11 
S.  W.  348. 

Virginia.  State  Bank  of  Virginia 
V.  Eichmond,  79  Va.  113;  Com.  v. 
Chesapeake  &  0.  E.  Co.,  27  Gratt.  344, 
aff'd  94  tr.  S.  718,  24  L.  Ed.  310. 
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though  the  mortgage. security  is  in  such  other  state,^'  and  the  bonds 
are  payable  therein.^"  The  converse  of  this .  proposition,  however, 
is  not  true.  In  other  words,  bonds  of  a  domestic  corporation  owned 
and  held  by  inhabitants  of.  a  foreign  state  are  not  subject  to  domestic 
taxation,^^  even  though  the  security  have  a  domestic  situs.^^ 

Bonds  "are  *  *  *  intangible  property,  and  can  have  no  actual 
situs.  They  are  the  mere  evidences  of  debts  by  the  company  to  the 
holder  or  owner  thereof.  The  bond  is  evidence  to  support  a  demand 
for  payment  of  money.  Its  destruction  by  accident  would  not  dis- 
charge the  debt.'  The  debt  would  remain,  and.  might  still  be  de- 
manded and  recovered.  *  *  *  The  bond  is  property,  but  it  is  the 
property  of  the  owner,  the  creditor  and  not  the  debtor.  It  is  not  like 
a  share. of  stock,  which  is  not  a  debt,  but  which  represents  the  interest 
owned  by  the  stockholder  in  the  profits  of  a  business  conducted  here 
by  his  agents.  The  owner  of  the  bond  has  no  interest  in  the  business 
of  the  corporation,  and  no  control  over  it  whatever.  The  losses  of  the 
:business  must  be  borne,  and  its  profits  shared,  by  the  stockholders. 
In  all  this  the  creditor,  by  bond  or  otherwise,  has  no  interest  other 
than  that  which  every  creditor  has  in  seeing  his  debtor  preserve  an 
ability  to  meet  his  debts.  A  tax  upon  the  bond  is  not  a  tax  upon  the 
corporation.  It  is  a  tax  upon  the  ownfer  of  the  bond.  Bonds  are 
undoubtedly  subject  to  taxation.  But  when?  By  what  government? 
■  The  answer  cannot  be  doubtful.  They  can  only  be' taxed  by  the  gov- 
ernment having  jurisdiction  of  the  owner.  The  situs  of  intangible 
personals,  such  as  bonds,  notes,  accounts,  etc.,  is  necessarily  the  situs 
of  the  owner.  *  *  *  That  these  debts  are  secured  by  a  mortgage 
upon  property  situated  here  can  make  no  difference.  *  *  *  That 
the  legal  fiction  as  to  the  situs  of  personals  will  under  certain  cir- 
cumstances yield  is  most  true.  If  the  state  had  in  the  charter  of  this 
company  authorized  the  issuance  of  bonds  only  upon  condition  that 
they  should  be  taxable  here,  and  this  provision  had  been  contained  in 

iSKirtland  v.  Hotchkiss,  100  U.  S.  21  Com.  v.  Chesapeake  &  O.  K.  Co., 

491,  35  L.  Ed.  558;  Mackay  v.  City  &  27   Gratt.    (Va.)    344,   afE'd  94  U.   S. 

County  of  San  Francisco,  113  Cal.  392,  718,  24  L.  Ed.  310. 
45  Pac.  696 ;  Buck  v.  Miller,  147  Ind.  22  South  Nashville  St.  E.  Co.  v.  Mor- 

586,  37  L.  B.  A.  384,  62  Am.  St.  Eep.  row,  87.Tenn.  406,  2  L.  K.  A.  853,  11 

436,  47  N.  E.  8,  45  N.  E.  647.  S.i  W,.  348.,    Contra,,  Maltby  v.  Read- 

20K:irtland  v.  Hotchkias,  100  U.  S.  ing  &  ,0.  R.  Co,,  52  Pa.  St.  140,  d©- 

,491,  25  L.  Ed.  558;  Mackay  v.  City  clared  unsound  in  Cleveland,  P.  &  A. 

&  County  of  San  Francisco,  113  Cal.  R.   Co.   v.   Com.    (State   Tax   on  For- 

392,  45  Pae.  696;  Buck  v.  Miller,  147  eign-held   Bonds),    15    Wall.    (U.   S.) 

Ind.  586,  37  L.  B.  A.  384,  62  Am.  Si-  300,  21  L.  Ed.  179. 
Eep.  436,  47  N.  E.  8,  45  N.  E.  647. 
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the  bonds  and  coupons  it  could  not  be  doubted  that  each  purchaser 
would  take  such  bonds  with  notice  and  would  by  contract  subject 
himself  to  taxation  here.  In  such  a  case  the  purchaser  would  un- 
doubtedly take  this  burden  into  consideration  when  he  bought,  and 
abate  his  price  accordingly ;  and  thus  the  tax  would  fall  at  last  upon 
the  debtor.'^'  The  fiction  that  debts  have  no  situs  but  that  of  the 
creditor  is  founded  upon  a  consideration  of  the  nature  of  such  prop- 
erty. It  is  not  property  save  in  the  hands  of  the  creditor.  »  *  * 
To  sustain  the  jurisdiction  of  the  state  over  these  bonds  for  purposes 
of  taxation,  we  must  ignore  or  contradict  the  legal  fiction  which 
ascribes  to  such  property  the  situs  of  the  owner.  If  the  actual 
situs  upon  examination  should  prove  to  be  here,  then  the  legal  fiction 
must  yield.  But  the  actual  situs  is  not  here,  and  to  sustain  the  juris-, 
diction  we  must  create  a  fictitious  or  constructive  situs,  based  upon 
the  notion  that  debts  are  in  some  way  property  in  the  hands  of  the 
debtor,  or  that  the  security  for  the  de^bt  being  here,  therefore  the  debt 
is  here.  By  no  sort  of  fiction  can  the  jurisdiction  of  the  state  be 
held  to  extend  to  the  property  which  a  nonresident  has  in  a  debt 
which  he  holds  against  a  resident.  The  creditor  cannot  be  taxed 
because  he  is  not  within  the  jurisdiction,  and  his  property  cannot 
be  taxed  because  it  is  not  within  the  jurisdiction. ' '  ** 

2SThe  legality  of  a  tax  on  foreign-  "Debts  owing  by  corporations,  like 

held    bonds    "would    not    be    quea-  debts   owing  by  individuals,  are  not 

tioned,''  according  to  the  Federal  Su-  property  of  the  debtors  in  any  sense; 

preme   Court,   "if  in  the  charter  of  they  are  obligations   of  the  debtors, 

the    company    the    imposition    of   the  and  only  possess  value  in  the  hands 

tax  were  authorized,  and  in  the  bonds  of    the    creditors.     With    them   they 

of  the  company,  or  its  certificates  of  are  property,  and  in  their  hsCnda  they 

loan,  the  liability  of  the  loan  to  tax-  may  be  taxed.    To  call  debts  property 

ation  were  stated.     The  tax  in  that  of   the  debtors,   is   simply  to  misuse 

case  would  be  in  the  nature  of  a  li-  terms.    All  the  property  there  can  be, 

cense   tax   for   negotiating   the   loan,  in  the  nature  of  things,  in  debts  of 

for  in  whatever  manner  made  payable  corporations,  belongs  to  the  creditors, 

it  would  ultimately  fall  on  the  com-  to  whom  they  are  payable,  and  fol- 

pany  as  a  condition  of  effecting  the  lows  their  domicile,  wherever  that  may 

loan,  and  parties  contracting  with  the  be.    Their  debts  can  have  no  locality 

company  would  provide  for  it  by  prop-  separate   from   the   parties    to  whom 

er  stipulations. ' '    Cleveland,  P.  &  A.  they  are  due.    This  principle  might  be 

-B.  Co.  V.  Commonwealth  of  Pennsyl-  stated  in   many   different  ways,  and 

vania     (State    Tax    on    Foreign-held  supported   by   citations   in   numerous 

Bonds),  15  Wall.   (TJ.  S.)    300,  21  L.  adjudications,  but  no  number  of  au- 

Bd.  179.  thorities  and  no  forms  of  expression 

a*  South    Nashville    St.    B.    Co.    v.  could    add    anything   to    its   obvious 

Morrow,  87  Tenn.  406,  2  L.  E.  A.  853,  tmth,   which    is   recognized   upon   its 

11   S.  W.  348.  simple  statement."     Cleveland,  P.  & 

8180 


Ck.  69] 


Taxation 


^§4622 


In  a  leading  ease  decided  by  the  Federal  Supreme  Court,  it  was 
held  that  bonds  of  a  domestic  corporation,  owned  by  nonresidents  of 
the  state,  are  property  beyond  the  jurisdiction  of  the  state,  and,  as 
applied  thereto,  a  statute,  which  requires  the  treasurer  of  each  domes- 
tic corporation,  excepting  banks,  etc.,  doing  business  in  the  state,  to  • 
retain  a  certain  per  cent  of  the  interest  due  upon  its  bonds  as  a  tax 
which  is  to  be  paid  over  to  the  state,  impairs  the  obligation  of  the 
corporation's  contract  and  cannot  be  sustained.^  Again,  a  state  stat- 
ute imposing  a  tax  on  "money  owing  by  solvent  debtors  *  *  » 
by  *  *  *  bond"  cannot  be  applied  to  bonds  of  a  consolidate'd 
railroad  company,  chartered  by  two  different  states  including  the 
one  enacting  the  statute,  which  bonds  were  secured  by  a  mortgage 
on  the  company 's  entire  line  of  road,  part  of  which  lies  in  the  foreign 
state,  when  such  bonds  are  held  by  a  nonresident  alien,  since  to  per- 
mit it  to  be  so  applied  would  be  to  permit  a  state  to  tax  property 
and  interests  without  its  jurisdiction.** 


A.  R.  Co.  V.  Pennsylvania  (State  Tax 
on  Foreign-held  Bonds),  15  Wall.  (TJ. 
S.)  300,  21  L.  Ed.  179. 

25  Cleveland,  P.  &  A.  E.  Co.  v. 
Pennsylvania  (State  Tax  on  Foreign- 
held  Bonds),  15  Wall.,(U.  8.)  300, 
21  L.  Ed.  179.  The  railroad  company 
.attacking  the  Pennsylvania  statute 
involved  in  this  case  was  a  corpora- 
tion both  of  the  state  of  Pennsylvania 
and  of  the  state  of  Ohio  and  its  bonds 
were  secured  by  mortgages  upon  its 
entire  road  which  extended  from  Erie, 
Pennsylvania,  to  Cleveland,  Ohio. 
The  opinion  of  the  court  was  delivered 
by  Mr.  Justice  Field,  who,  summariz- 
ing a  portiou  of  such  opinion  in  which 
he  quoted  from  different  Pennsylvania 
cases,  said,  in  one  of  his  headnotes  to 
the  ease:  "The  exemption  from  taxa- 
tion, by  the  state  of  Ptinnsylvania, 
of  bonds  thus  issued  to  and  held  by 
non-residents  of  that  state,  citizens  of 
other  states,  is  not  affected  by  the  fact 
that  the  bonds  are  secured  by  a  mort- 
gage, executed  simultaneously  with 
them,  upon  property  situated  in  that 
state.  A  mortgage  there,  though  in 
the  form  of  a  conveyance,  is  a  mere 
security  for  a  debt,  and  transfers  no 
estate  in  the  mortgaged  premises.    It 


simply  creates  a  lien  i^pon  them,  and 
only  confers  upon  the  holder  or  the 
party  for  whose  benefit  the  mortgage 
is  given  a  right  to  proceed  against 
the  property  mortgaged  upon  a  given 
contingency,  to  enforce  the  payment 
of  his  demand.  This  right  has  no 
locality  indepeiident  of  the  party  in 
whom  it  resides."  In  the  subsequent 
case  of  Savings  &  Loan  Society  v. 
Multnomah  County,  169  U.  S.  421,  42 
L.  Ed.  803,  however,  the  same  court 
speaking  through  Mr.  Justice  Gray, 
declared  that  "the  remarks  in  the 
opinion  [of  Mr.  Justice  Field  in  Cleve- 
land, P.  &  A.  R.  Co.  V.  Pennsylvania, 
supra],  supported  by  quotations  from 
opinions  of  the  Supreme  Court  of 
Pennsylvania,  that  a  mortgage,  being 
a  mere  security  for  the  debt,  confers 
upon  the  holder  of  the  mortgage  no 
interest  in  the  land,  and  where  held 
by  a  non-resident,  is  as  much  beyond 
the  jurisdiction  of  the  state  as.  the 
person  of  the  owner,  went  beyond 
what  was  required  for  the  decision  of 
the  ease,  and  cannot  be  reconciled 
with  other  decisions  of  this  court  and 
of  the  Supreme  Court  of  Pennsyl- 
vania. ' ' 
26  Northern  Cent.  R.  Co.  v.  Jaek- 
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§  4623.  Situs  of  shares  of  stock  m  general.  Since  shares  of  stock 
in  a  corporation  in  the  hands  of  the  individual  stockholders  are  per- 
sonal property,  even  when  the  corporation  owns  land,  their  situs  for 
the  purpose  of  taxation  is  the  residence  of  the  owners  or  holders, 
within  or  without  the  state,  as  the  case  may  be,  unless  there  is  express 
statutory  provision  to  the  contrary.^ 


son,  7  Wall.  (U.  S.)  262,  19  L.  Ed. 
88.  Considering  this  ease,  the  Fed- 
eral Supreme  Court  in  the  subsequent 
case  of  Cleveland,  P.  &  A.  E.  Co.  v. 
Pennsylvania  (State  Tax  on  Foreign- 
held  Bonds),  15  Wall.  (U.  S.)  300,  21 
L.  Ed.  179,  said:  "The  court  held  that 
the  tax  under  the  law  of  Pennsylvania 
[which  state  with  that  of  Maryland 
had  incorporated  the  consolidated 
company]  could  not  be  sustained,  as 
to  permit  its  deduction  from  the 
coupons  held  by  the  plaintiff  would  be 
giving  effect  to  the  acts  of  her  legis- 
lature upon  property  and  effects  ly- 
ing beyond  her  jurisdiction.  The 
reasoning  by,  which  the  learned  justice, 
who  delivered  the  opinion  of  .the 
court,  reached  this  conclusion,  may  be 
open,  perhaps  to  some  criticism.  It  is 
not  perceived  how  the  fact  that  the 
mortgage  given  for  the  security  of  the 
bonds  in  that  case  covered  that  portion 
of  the  road  which  extended  into  Mary- 
land could  aff?ct  .the  liability  of  the 
bonds  to  taxation.  If  the  entire  road 
upon  which  the  mortgage  was  given 
had  been  in  another  state,  and  the 
bonds  had  been  held  by  a  resident  of 
Pennsylvania,  they  would  have  been 
taxable  under  her  laws  in  that  state. 
It  was  the  fact  that  the  bonds  were 
held  by  a  non-resident  which  justified 
the  language  used,  that  to  permit  a 
deduction  of  the  tax  from  the  interest 
would  be  giving  effect  to  the  laws  of 
Pennsylvania  upon  property  beyond 
her  jurisdiction,  and  not  the  fact  as- 
signed by  the  learned  justice..  The 
decision  is,  nevertheless,  authority  for 
the  doctrine  that  property  lying  be- 
yond the-  jurisdiction  of  the  state  is 


not  a  subject  upon  which  her  taxing 
power  can  be  legitimately  exercised. 
Indeed,  it  would  seem  that  no,  adjudi- 
cation should  be  necessary  to  establish 
so  obvious  a  proposition." 

27  Indiana.  ConweU  v.  Town  of 
Connersville,  15  Ind.  150;  Evansville 
v.  Hall,  14  Ind.   27. 

Kansas.  Griffith  v.  Watson,  19 
Kan.  23. 

Midiigan.  Howell  v.  Village  of 
Cassopolis,  35  Mich.  471. 

Missouri.  Ogden  v.  St.  Joseph,  90 
Mo.  522,  3  S.  W.  25. 

Ohio.  Bradley  v.  Bander,  36  Ohio 
St.  28,  38  Am.  Eep.  547. 

Pennsylvania.  McKeen  v.  County 
of  Northffampton,  49  Pa.  St.  519,  88 
Am.  Dec.  515. 

"The  share  of  a  stockholder  is," in 
one  aspect,  something  different  from 
the  capital  stock  of  the  company;  the 
latter  only  is  the  property  ef  the 
corporation;  the  former  is  the  indi- 
vidual interest  of  the  stockholder,  con- 
stituting his  right  to  a  proportional 
part  of  the  dividends  when  declared, 
and  to  a  proportional  part  of  the 
effects  of  a  corporation  when  dis- 
solved, after  payment  of  its  debts. 
Eegarded  in  that  aspect  it  is  an  in- 
terest or  rig'ht  which  accompanies  the 
person  of  the  owner,  having  no  local- 
ity independent  of  his  domicile." 
iMinot  v.  Philadelphia,  W.  &  B.  E.  Co. 
(The  Delaware  Eailroad  Tax),  18 
Wall.    (TJ.    S.)    206,    21   L.   Ed.   888. 

"Shares  of  stock  are  deemed  situ- 
ate at  the  domicile  of  the  owner  for 
the  purposes  of  taxation."  Darnell 
V.  State,  174  Ind.  143,  90  N.  E.  769. 

"A  share  of  stock  in  a  corporation 
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While  a  state  has  no  right  to  tax  the  property  of  its  citizens  when 
such  property  is  permanently  located  in  another  jurisdietion,^*  in 
case  of  the  intangible  interest  of  the  shareholder,  there  is  manifestly 
no  question  o'f  physical  situs,  so  far  as  this  distinct  property  right  is 
concerned,  and  the  jurisdiction  to  tax  it  is  not  dependent  upon  the 
location  of  the  lands  and  chattels  of  the  corporation.''*  As  in  the  ease 
of  other  personal  property,  however,  it  is  within  the  power  of  the 
legislature,  if  it  sees  fit,  to  separate  shares  from  the  person  of  the 
holder,  and  tax  them,  without  regard  to  his  residence,  in  the  place 
where  the  corporation  is  located.*"  "Personal  property,"  said  Chief 
Justice  Waite,  "in  the  absence  of  any  law  to  the  contrary,  follows 
the  person  of  the  owner,  and  has  its  situs  at  his  domicile.  But,  for 
the  purpose  of  taxation,  it  may  be  separated  from  him,  and  he  may 
be  taxed  on  its  account  at  the  place  where  it  is  actually  located. ' '  '^ 


is  personal  estate,  and,  in  the  absence 
of  any  statute  to  the  contrary,  is  tax- 
able to  the  owner,  a^  other  personal 
estate,  at  the  place  of  his  residence, 
whether  the  corporation  be  foreign  or 
domestic."  Greenleaf  v.  Board  Ee- 
view  Morgan  Co.,  184  111.  226,  75 
Am.  St.  Eep.  168,  56  N.  E.  295. 

28  Union  Refrigerator  Transit  Co.  v. 
Kentucky,  199  U.  S.  194,  50  L.  Ed.  150, 
4  Ann.  Cas.  493;  Delaware,  L.  &  W. 
E.  Co.  V.  Pennsylvania,  198  U.  S.  341, 
49  L.  Ed.  1077;  Louisville  &  J.  Ferry 
Co.  v.  Kentucky,  18«  U.  S.  385,  47  L. 
Ed.  513. 

MHawley  v.  Maiden,  232  tJ.  S.  1, 
58  L.  Ed.  477,  Ann.  Oas.  1916  C  842. 

30  United  States.  Tappan  v.  Mer- 
chants' Nat.  Bank  of  Chicago,  19 
Wall.  490,  22  L.  Ed.  189. 

minois.  Danville  Banking  &  Trust 
Co.  V.  Parks,  88  111.  170;  First  Nat. 
Bank  of  Mendota  v.  Smith,  65*  111. 
44. 

New  York.  Williams  v.  Weaver,  75 
N.  T.  30. 

Tamessee.  Street  R.  Co.  v.  Mor- 
row, 87  Tenn.  406,  2'  L.  E.  A.  853,  11 
S.  W.  348. 

Virginia.  Union  Bank  v.  Eichmond, 
94  Va.  316,  26  S.  E.  821. 

"If  provision  for  the  taxation  of 
the  jshares   [of  stock]  at  the  locality 


of  the  company  be  made  in  its  charter, 
their  taxability  at  such  locality  is  an- 
nexed as  an  incident  to  the  shares, 
and  it  •  does  not  matter  where  the 
domicile  of  the  owner  may  be.  The 
tax  may  then  be  enforced  through  the 
corporation  by  requiring  it  to  with- 
hold the  amount  from  the  dividends 
payable  thereon."  Minot  v.  Phila- 
delphia, W.  &  B.  E.  Co.  (The  Delaware 
Eailroad  Tax),  18  Wall.  (U.  S.)  206, 

21  L.  Ed.  888. 

31  Tappan  v.  Merchants '  INat.  Bank 
■of  Chicago,  19  Wall.  (U-.  S.)  490,  499, 

22  L.  Ed.  189. 

To  same  effect  see: 

United  States.  Waite  v.  Dowley,  94 
U.  S.  527,  24  L.  Ed.  181;  First  Nat. 
Bank  of  Louisville  v.  Com.,  9  Wall. 
353,  19  'L.  Ed.  701;  Austin  v.  Alder- 
men, 7  Wall.  694,  698,  19  L.  Ed.  224. 

Massachusetts.  Providence  Inst, 
for  Savings  v.  Boston,  101  Mass.  575; 
Austin  V.  Board  of  Aldermen  of  Bos- 
ton,  14  Allen  359. 

Michigan.  Howell  v.  Village  of  Cas- 
sopolis,  35  Mich.  471. 

North  Carolina.  Kyle  v.  Commis- 
sioners of  Fayetteville,  75  N.  C.  445. 

Tennessee.  McLaughlin  v.  Chad- 
well,  7  Heisk.  389. 

Compare  First  Nat.  Bank  of  Men- 
dota v.  Smith,  65  111.  44. 
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§4624.  Nonresident-owned  shares  in  domestic  corporations.    A 

state  may  tax  shares  in  a  domestic  corporation",  owned  by  nonresi- 
dents, at  the  place  where  the  corporation  is  located,^^  when  in  creat- 
ing the  corporation  it  has  reserved  the  right  so  to  do.^'  Undoubtedly, 
the  state  in  which  a  corporation  is  organized  may  provide,,  in  creat- 
ing it,  for  the  domestic  taxation  of  all  of  the  corporation's  shares 
whether  owned  by  residents  or  nonresidents.^*  This  right  exists  by 
virtue  of  the  authority  of  the  chartering  state  to  determine  the  basis 
of  organization  and  the  liabilities  of  shareholders.^* 


32  United  States.  Tappan  v.  Mer- 
chants' Nat.  Bank  of  Chicago,  19 
Wall.  490,  22  L.  Ed.  189. 

Connecticut.  State  v.  Travelers' 
Ins.  Co.,  70  Conn.  590,  66  Am.  St. 
Rep.  138,  40  Atl.  465. 

Illinois.  Ottawa  Glass  Co.  v.  Mc- 
Caleb,  81  111.  556. 

Maryland.  American  Coal  Co.  v. 
Allegany  County  Com'rs,  59  Md.  185; 
Baltimore  v.  Baltimore  City  Passenger 
Ry.  Co.,  57  Md.  31;  State  v.  Mayhew, 
2  Gill  487. 

Tennessee.  Street  B.  Co.  v.  Mor- 
row, 87  Tenn.  406,  2  L.  R.  A.  853,  11 
S.  W.  348. 

Vermont.  Town  ^f  St.  Albans  v. 
National  Car  Co.,  57  Vt.  68. 

Virginia.  .Union  Bank  v.  Richmond, 
94  ya.  316,  26  S.  E.  821;  Com.  v. 
Charlottesville  Perpetual  Building  & 
Loan  Co.,  90  Va.  790,  44  Am.  St.  Rep. 
950,  20  S.  E.  364;  jStockholders  of 
Bank  of  Abingdon  v.  Supervisors  of 
Washington  County,  88  Va.  293,  13 
S.   E.   407. 

Compare  Oliver  v.  Washington  Mills, 
11  Allen  (Mass.)  268;  Com.  v.  Chesa- 
peake &  O.  R.  Co.,  27  Gratt.  (Va.)  344, 
aff'd  94  TJ.  S.  718,  24  L.  Ed.  310. 

A  state  may  tax  the  memberships  in 
an  incorporated  chamber  of  commerce 
which  are  owned  by  citizens  of  other 
states  as  well  as  those  which  are 
domestically  owned.  Rogers  v.  Hen- 
nepin County,  240  XJ.  S.  184,  60  L. 
Ed.  594.  Said  the  court:  "It  is  urged 
that  the  memberships  are  intangible 
rights    held    by    the    member    at    his 


domicile.  But  it  sufficiently  appears 
from  the  allegations  that  the  member- 
ships represented  nights  and  privileges 
which  were  exercised  in  transactions 
at  the  exchange  [within  the  state,] 
•  *  *  and  we  are  of  the  opinion, 
applying  a  principle  which  has  had 
recognition  with  respect  to  credits  in 
favor  of  nonresidents  arising  from 
business  within  the  state,  and  in  the 
case  of  shares  of  stock  of  domestic 
corporations,  that  it  was  competeit 
for  the  state  to  fix  the  situs  of  the 
memberships  for  the  purpose  of  tax- 
ation, whether  they  were  held  by  resi- 
dents or  nonresidents,  at  the  place 
within  the  state  where  the  exchange 
was  located." 

3S"A  state  may  require  its  own 
corporations  to  return  the  foreign-held 
Bhares  for  the  owner  for  the  purposes 
of  taxation. ' '  Covington  v.  First  Nat. 
Bank,  198  U.  S.   100,  49  L.  Ed.  963. 

Unless  the  legislature,  in  creating 
a  domestic  corporation  has  reserved 
the  right  to  tax  the  shares  of  stock 
directly  to  the  corporation,  the  state 
ha'S  no  power  to  tax  the  ones  of  such 
shares  that  are  owned  by  persons  re- 
siding out  of  the  state's  territorial 
jurisdiction.  Judy  v.  Beckwith,  137 
Iowa  24,  15  L.  R.  A.  (N.  S.)  142,  15 
Ann.  Cas.  890,  114  N.  W.  565. 

34Hawley  v.  Maiden,  232  U.  S.  1, 
58  L.  Ed.  477,  Ann.  Cas.  1916  C  842, 
afie'g  204  Mass.  138,  90  N.  E.  415; 
Corry  v.  Baltimore,  196  U.  S.  466,  49 
L.  Ed.  556. 

35  By  reason  of  its  dominant  power 
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§4625.  Resident-owned   shares  in  foreign   corporations.     Eesi- 
dent  owners  of  shares  in  a  foreign  corporation  may  be  taxed  thereon.** 


to  provide  ,for  the  organization  and 
conduct  of  national  banks,  Congress 
has  fixed  the  places  at  which  alone 
shares  in  those  institutions  may  be 
taxed.     TJ.  S.  Eev.   St.  §5219;   U.  S. 


N.  C.  409,  82  N.  C.  420,  33  Am.  Sep. 
692. 

Ohio.  Lander  v.  Burke,  65  Ohia  St. 
532,  63  N.  E.  69;  Hubbard  v.  Brush, 
61  Ohio  St.  252,  55  N.  E.  829;  Lee  v. 


Comp.  Stat.  1901,  p.  3502;  Hawley  v.  •    Sturges,  46  Ohio  St.  153,  2  L.  E.  A. 


Maiden,  232  U.  S.  1,  58  L.  Ed.  477, 
Ann.  Cas.  1916  0  842,  aff'g  204  Mass. 
138,  90  N.  E.  415;  Hannis  Distilling 
Co.  V.  Baltimore,  216  TJ.  S.  285,  54  L. 
Ed.  482;  Corry  v.  Baltimore,  196  TJ.  8. 
466,  49  L.  Ed.  556. 

36  United.  States.  Wright  v.  Louis- 
ville &  N.  E.  Co.,  195  U.  S.  219',  49 
L.  Ed.  167,  rev  'g  117  Fed.  1007  (mem. 
dec.) ;  Sturges  v.  Carter,  114  TJ.  S.  511, 
29  L.  Ed.  240. 

Alabama.  State  v.  Kidd,  125  Ala. 
413,  28  So.  480. 

(Mifomia.  City  &  County  of  San- 
Francisco  V.  Fry,  63  Cal.  470. 

Oonnecticut.  Lockwood  v.  Town  of 
Weston,  61  Conn.  211,  23  Atl.  9. 

Georgia.  Central  of  Georgia  E.  Co. 
V.  Wright,  124  Ga.  630,  53  S.  E.  207. 

Illiuois.  Greenleaf  .  v.  Board  Ee- 
view  Morgan  Co.,  184  HI.  226,  75  Am. 
St.  Rep.  168,  56  N.  E.  295;  Porter  v. 
Eockford,  E.  I.  &  St.  L.  E.  Co.,  76 
111.  561. 

Indiana.  Hart  v.  Smith,  159  Ind. 
182,  68  L.  E.  A.  949,  95  Am.  St.  Eep. 
280,  164  N.  E.  661 ;  Seward  v.  Eising 
Sun,  79  Ind.  351. 

Massachusetts.  Inhabitants  of 
Great  Barrington  v.  Berkshire,  16 
Pick.  572. 

Michigan.  Graham  v.  Township  of 
St.  Joseph,  67  Mich.  652,  85  N.  W.  808. 

Missouri.  Ogden  v.  St.  Joseph,  90 
Mo.  522,  3  S.  W.  25. 

New  Jersey.  Mechanics'  &  Trad- 
ers' Bank  v.  Bridges,  30  N.  J.  L.  112; 
Newark  City  Bank  v.  Assessor  of 
fourth  Ward  of  New  Jersey,  30  N.  J. 
L.  13;  Fish  v.  Branin,  23  N.  J.  L.  484. 

North  Carolina.    Worth  v.  Ashe,  90 


556,  19  N.  E.  560;  Bradley  v.  Bauder, 
36  Ohio  St.  28,  38  Am.  Eep.  547; 
Worthington  v.  Sebastian,  25  Ohio 
St.  1.^ 

Fennsylvania.     McKeen   v.    County 
of   Northampton,   49   Pa.   St.   519,   88 
.  Am.  Dee.  515. 

Rhode  Island.  Ehode  Island  Hos- 
pital Trust  Co.  V.  Tax  Assessors  of 
Providence,  25  E.  I.  3S5>  55  Atl.  877; 
Dyer  V.  Osborne,  11  E.  I.  321,  23  Am. 
Eep.  460. 

In  Varner  v.  Calhoun,  48  Ala.  178, 
it  was  held  that  a  tax  on  stock  in  a 
foreign  corporation,  though  expressly 
named  as  taxable  by  the  existing 
statute,  could  not  ,be  collected.  This 
decision,  howe.ver,  is  not  followed  by 
the  later  Alabama  cases.  In  refer- 
ring to  it  the  Supreme  Court  of  Ala- 
bama in  a  later  case  said:  "In  Var- 
ner v.  Calhoun,  48  Ala.  178,  it  was 
held  that  a  tax  on  stock  in  a  foreign 
corporation,  though  expressly  named 
as  taxable  by  the  existing  statute, 
could  not  be  collected.  This  decisiom, 
however,'  appears  to  be  against  the 
weight  of  authority,  and  at  variance 
with  the  principle  declared  by  this 
court  in  Boyd  v.  City  .of  Selma,  96 
Ala.  144,  16  L.  E.  A.  729.  The  latter 
case,  we  think,  asserts  the  true  doc- 
trine, which  is  to  ythe  effect  that,  un- 
less otherwise  fixed  by  statute,  the 
situs  of  shares  of  stock  for  the  pur- 
pose of  taxation  is  at  the  owner's 
domicile.  *  *  *  We  are  unwilling 
to  follow  the  decision  in  Varner 'si' 
case,  supra,  and  it  must  be  over- 
ruled." State  V.  Kidd,  125  Ala.  413, 
28  So.  480. 
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And  according  to  some  of  the  cases,  this  is  true  notwithstanding 
the  fact  that  the  tangible  property  ^^  or  capital  stock  ^^  of  the  cor- 


A  statute  which  provides  that  "all 
property  not  expressly  exempt,  shall 
be  subject  to  taxation"  covers  shares 
■of  the  capital  stock  of  both  domestic 
and  foreign  corporations.  Hasely  v. 
Ensley,  40  Ind.  App.  598,  82  N.  E. 
809.  See  also  Oook  v.  Board  Com'rs 
Marion  Co.,  175  Ind.  218,  92  N.  E. 
876,  rehearing  denied  175  Ind.  218,  93 
N.  E.  99'5. 

Shares  of  stock  in  a  foreign  corpo- 
ration, held  by  a  domestic  corporation, 
are  taxable  as  property  of  the  latter, 
under  a  constitutional  provision  that 
all  taxation  shall  be  uniform  upon 
the  same  class  of  subjects,  and  ad 
valorem  on  all  property  subject  to  be 
taxed  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under 
general  laws,  which  is  carried  out  by 
a  statute  authorizing  a  tax  on  all  of 
the  taxable  property  of  the  state  and 
requiring  taxpayers  to  make  return 
of  the  number  of  shares  of  stock  in 
foreign  corporations,  which  they 
owned,  and  the  value  thereof.  Wright 
v.  Louisville  &  N.  E.  Co.,  195  U.  S. 
219,  49  L.  Ed.  167,  rev  'g  116  Fed.  668, 
117  Fed.  1007   (mem.  dec). 

Shares  of  stock  in  a  foreign  corpo- 
ration are  not  ' '  a  part  of  the  capital 
*  *  *  of  a  business  done  out  of 
this  state"  within-  the  meaning  of 
the  Virginia  statute  which  saves  from 
the  tax  list  bonds,  demands,  and 
claims  constituting  a  part  of  the  cap- 
ital of  such  a  business.  Jennings  v. 
Com.,  98  Va.  80,  34  S.  E.  981. 

A  construction,  by  officers  having 
the  enforcement  of  the  tax  laws  of  the 
state  since  the  enactment  thereof  to 
the  effect  that,  under  such  laws,  shares 
held  by  residents  of  the  state  in  the 
stock  of  foreign  railroad  corporations 
having  property  in  the  state  on  which 
they  pay  taxes,  and   of  consolidated 


railroad  companies,  are  not  taxable; 
does  not  bind  the  successors  of  such 
officers,  nor  the  state,  in  the  proper 
assessment  and  collection'  of  taxes 
upon  such  shares.  If  it  could,  the 
•  consequence  would  be  the  lodging  in 
their  hands  of  the  very  power  of  ex- 
emption which  the  general  assembly 
alone  can  validly  wield,  and  that  un- 
der the  limitations  of  the  Constitu- 
tion. Lee  V.  Sturges,  46  Ohio  St.  153, 
2  L.  R.  A.  556,  19  N.  E.  560. 

37  Sturges  v.  Carter,  114  U.  S.  511, 
29  L.  Ed.  240 ;  City  &  County  of  San 
i^aneisco  v.  Pry,  63  Cal.  470;  Brad: 
ley  V.  Bander,  36  Ohio  St.  28,  38  Am. 
Eep.  547. 

38  A  tax  may  be  lawfully  levied  on 
shares  of  the  capital  stock  held  and 
owned  by  a  resident  of  the  state 
which  imposes  the  tax,  though  the 
corporation  has  paid  taxes  on  its  capi- 
tal stock  or  property  under  the  laws 
of  the  state  under  which  the  corpoia- 
tion  was  created.  Greenleaf  v.  Board 
Eeview  Morgan  Cta.,  184  111.  226,  75 
Am.  St.  Eep.  168,  56  N.  E.  295;  For-  ' 
ter  V.  Eockf  ord,  E.  I.  &  St.  L.  E.  Co., 
76  HI.  561. 

The  imposition  of  such  a  tax  does 
not  constitute  double  taxation,  for  the 
reason  that  it  is  well  settled  that  the 
tangible  property  of  a  corporation, 
and  the  shares  of  stock  therein,  are 
separate  and  distinct  kinds  of  prop- 
erty and  belong  to  different  owners, 
the  first  being  the  property  of  the 
artificial  person,^-the  corporation, — 
the  latter  the  property  of  the  indi- 
vidual owner  thereof.  Greenleaf  v. 
Board  Review  Morgan  Co.,  184  Bl. 
226,  75  Am.  St.  Eep.  168/  56  N.  E. 
295;  Danville  Banking  &  Trust  Co. 
v.  Parks,  88  111.  170. 

Under  a  statute  providing  that  no 
stockholder  shall  be  liable  to  taxation 
for  shares  held  in  a  foreign  corpora- 
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poration  is  taxed  in  another  state,  and  notwithstanding  a  constitu- 


tion which  is,  or  the  shares  in  which 
are  liable  to  taxation  in  the  state  by 
which  it  was  created,  it  is  held  that 
shares  of  stock  in  a  foreign  corpora- 
tion are  not  exempt  from,  taxation  be- 
cause a  statute  of  the  state  of  its  dom- 
icile provides  that  all  corporations 
incorporated  under  the  laws  of  such 
state  shall  make  annual  return  of  the 
amount  of  capital  stock  outstanding, 
and  pay  an  annuaJ  license  fee  vary- 
ing in  amonnt  of  such  capital  stock 
for  the  use  of  the  state,  by  way  of 
license  for  its  corporate  franchise,  as 
such  tax  is  not  a  property  but  a  fran- 
chise tax,  and  under  the  statute  first 
mentioned  the  payment  of  a  franchise 
tax  in  the  state  by  which  the  corpo- 
ration was  created  is  not  a  bar  to  the 
assessment  and  collection  of  a  tax 
upon  the  market  value  of  such  shares 
in  the  state  by  which  the  statute  was 
enacted.  Ehode  Island  Hospital  Trust 
Co.  V.  Tax  Assessors  of  Providence, 
25  E.  I.  355,  55  Atl.  877. 

Under  a  statute  providing  that  no 
person  shall  be  required  to  list  for 
taxation  any  share  or  shares  of  the 
capital  s-tbck  of  any  company,  the 
capital  stock  of  which  is  taxed  in 
the  name  of  such  company,  it  is  held 
that  investments  in  the  stock  of  any 
corporation,  foreign  or  domestic,  are 
exempt  from  taxation  when  the  capi- 
tal of  the  corporation  is  taxed  in  its 
name  in  the  state,  and  no  investments 
in  the  stocks  of  either  class  of  cor- 
porations are  so  exempt  unless  the 
capital  stock  is  so  taxed  in  its  name, 
and  the  obligation  imposed  by  the 
statute  upon  such  corporations  to  re- 
turn their  property  for  taxation,  is 
not  equivalent  to  its  actual  return, 
nor  sufficient  to  entitle  the  sharehold- 
er to  the  exemption  of  his  shares 
from  taxation.  The  purpose  of  such 
statute  being  to  exempt  from  taxa- 
tion the  shares  of  stock  in  all  corpo- 


rations, where  the  state  had  exercised 
the  right  to  tax  the  capital  stock  in 
the  name  of  the  corporation,  but  not 
otherwise)  the  right  of  exiemption, 
therefore,  cannot  arise  where  the 
property  of  the  corporation  is  situated 
without  the  limits  and  taxing  juris- 
diction of  the  state,  for  in  such  case 
there  is  no  means  by  w'hich  the  right 
or  power  of  the  state  to  tax  the  prop- 
ei^ty  in  the  name  of  the  corporation 
can  be  exercised.  Lander  v.  Burke,  65 
Ohio  St.  532,  63  N.  B.  69;  Hubbard 
V.  Brush,  61  Ohio  St.  252,  55  N.  E.  829. 
See  Cuyahoga  County  Treasurer  v. 
Brush,  18  Ohio  Cir.  Ct.  884. 

Under  a  statute  providing  that 
shares  in  all  foreign  corporations  (ex- 
cept national  banks)  owned  by  inhab- 
itants of  the  state  shall  be  taxed, 
but  shares  in  a  corporation,  the  prop- 
erty of  which  is  taxable  to  itself, 
shall  not  be  assessed  to  the  stock- 
holders, and  also  providing  'that  all 
corporate  property,  except  where  some 
other  provision  is  made  by  law,  shall 
be  assessed  to  the  corporation  as  a 
natural  person,  in  the  name  of  the 
corporation,  and  that  personal  prop- 
erty shall  include  ' '  all  goods  and  chat- 
tels within  the  state  belonging  to  in- 
habitants of  this  state,  whether  at 
home  or  abroad,  and  their  appurte- 
nances," it  was  held  that  shares  of 
stock  in  a  foreign  corporation,  whose 
vessels  were  lying  in  their  winter 
port  in  the  staj;e,  were  taxable  therein, 
as  such  vessels  were  not  taxable  in 
the  state.  Graham  v.  Township  of  St. 
Joseph,  67  Mich.  652,  35  N.  W.  808. 
The  court  said:  "Vessels  are  a  pe- 
culiar class  of  property.  They  are 
distinguished  from  other  personal 
property  by  the  statute.  This  prop- 
erty, owned  in  other  states,  owes  no 
duty  to  Michigan  in  passing  over  the 
waters  of  the  lake,  or  floating  upon 
its  harbors  during  the  close  of  naviga- 
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tional  prohibition  against  double  taxation.^*  Moreover,  in  a  case  de- 
cided by  the  Federal  Supreme  Court,  it  was  held  that  the  taxation 
of  a  resident  of  the  state  upon  shares  of  stock  which  he  holds  in  a 
foreign  corporation  which  does  no  business  and  has  no  property 
within  the  state  does  not  constitute  an  unconstitutional  deprivation 
of  property  within  the  meaning  of  the  Fourteenth  Amendment  to  the 
Federal  Constitution.  Thus  holding,  the  court  said :  "  It  is  conceded 
that  the  objection  that  the  state  authorizing  the  tax  *  *  *  'denies 
to  the  plaintiff  in  error  the  equal  protection  of  the  laws  is  not  well 
taken ;  but  it  is  contended  that  the  shares  were  not  within  the  juris- 
diction of  the  state,  and  hence  'that  the  enforcement  of  the  tax  con- 
stitutes an  unconstitutional  deprivation  of  property.  The  power 
thus  challenged  has  been  continuously  exercised  by  the  state  of- Massa- 
chusetts for  more  than  three  quarters  of  a  century,  *  *  *  and 
its  constitutionality  has  been  sustained  by  repeated  state  decisions."  *" 
"While  corporate  shares  possess  sonie  peculiar  qualities  and  char- 


tion,  which  would  license  the  state  to 
seize  upon  a  portion  of  the  boat's 
property,  and  use  it  to  discharge  the 
burdens  of  the  state.  For  certain  pur- 
poses, it  is  true,  the  boats  while  lying 
in  the  harbor,  or  riding  upon  the 
waters  of  the  lake,  within  the  limits 
of  the  state,  are  within  the  jurisdic- 
tion of  the  state.  The  free  use  of 
those  waters,  however,  is  secured  to 
the  owner  of  the  vessel  by  the  Consti- 
tution and  laws  of  the  land;  and  I  do 
not  think  it  was  the  intention  of  the 
legislature,  under  our  tax  law,  to  im- 
pose upon  a  vessel  owned  in  another 
state  the  burden  of  contributing  to 
the  support  of  our  state  government 
because  she  lands  her  freight  and  pas- 
sengers at  our  wharves,  or  rides  at 
anchor  in  our  harbors  during  the  rag- 
ing of  the  storm  or  the  inclement 
season  of  winter." 

Under  the  law  of  Kansas,  the  owner 
of  shares  of  stock  in  a  foreign  cor- 
poration which  has  its  principal  office 
in  the  state  of  its  creation  is  required 
to  list  such  shares  for  taxation  at 
their  full  value,  and  is  not  entitled 
to  any  deduction  although  all  or  prac- 


tically, all  of  the  capital  of  the  cor- 
poration is  invested  In  real  estate  and 
personal  property  which  is  donles- 
tically  taxed.  Hunt  v.  Board  Com'rs 
Allen  Co.,  ■82  Kan.  824,  109  Pac.  106. 
That  the  shares  need  not  be  listed 
when  the  foreign  corporation's  prin- 
cipal office  is  in  Kansas,  see  Patter- 
son v.  Board  Com'rs  Wilson  Co.,  83 
Kan.  224,  109  Pac.  790. 

39  City  &  County  of  San  Franeiseo 
v..  Fry,  63  Cal.  470.  But  see  City  & 
County  of  San  Franeiseo  v.  Hackay, 
10  Sawy.  (U.  S.)  431,  21  Fed.  539, 
22  Fed.  602. 

lOHawley  v.  Maiden,  232  U.  S.  1, 
58  L.  Ed.  477,  Ann.  Cas.'  1916  C  842, 
aff 'g  204  Mass.  138,  90  N.  E.  415. 

It  was  early  decided  in  Massachu- 
setts that  shares  of  stock  in  a  foreign 
corporation  were  taxable  as  property 
to  the  owner  resident  there,  although 
the  place  of  business  and  the  entire 
property  of  the  corporation  were  in 
another  jurisdiction.  Bellows  Falls 
Power  Co.  v.  Com.,  222  Mass.  51,  Ann. 
Cas.  1916'  C  834,  109  N".  E.  891,  citing 
Great  Barrihgton  v.  Berkshire,  16 
Pick.   (Mass.)  572. 
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acteristies, "  says  the  Supreme  Court  of  Iowa,  "we  think  that  none 
have  ever  been  discovered  which  take  them  out  of  the  class  ordinarily 
termed  'personal  property.'  True,  it  is  a  property  which  is  some- 
what intangible  in  character,  but  scarcely  more  so  than  are  those 
other  items  of  property  embraced  in  the  familiar  general  terra 
'moneys  and  credits.'  For  the  purposes  of  taxation,  as  for  most 
other  purposes,  all  property  may  be  classified  in  two  great  divisions — 
real  estate  and  personalty.  So  far  as  we  have  been  able  to  discover 
by  reference  to  the  almost  innumerable  cases  bearing  in  some  degree 
upon  the  question,  there  is  and  always  has  been  an  entire  unanimity 
in  classifying  shares  of  stock  in  a  corporation  as  personal  property 
without  any  reference  to  the  nature  of  the  corporation  or  of  the  class 
or  kind  of  property  in  which  its  capital  may  be  invested.*^  *  *  # 
A  shareholder  and  the  corporation  are  two  distinct  persons.  Their 
rights  and  interests  with  relation  to  the  property  and  business  are 
distinct  and  severable.  The  corporation  is  the  sole  owner  of  such 
property,  while  a  share  of  the  capital  stock  simply  entitles  the  holder 
to  demand  his  just  proportion  of  dividends,  and,  when  the  corpora- 
tion is  dissolved,  to  also  demand  his  like  proportion  of  the  remnant 
of  assets.  Such  a  right  *  *  *  is  in  the  nature  of  a  chose  in  action. 
Outstanding  shares  of  stock  are  properly  rated  as  a  liability  of  the 
corporation.  Whether  the  owner  resides  where  the  corporation  is 
organized  or  takes  them  to  another  state,  all  of  the  essential  incidents 
of  personal  property  attach  to  them  in  his  hands.  If  he  is  wrong- 
fully deprived  of  them,  he  may  maintain  an  action  for  their  conver- 
sion, as  he  would  for  the  conversion  of  a  horse  or  a  promissory  note. 
*  *  *  If  he  dies  intestate,  their  distribution  to  his  heirs  is  gov- 
erned by  the  law  of  his  domicile,  and  not  by  the  law  of  the  corporate 
domicile.  *  *  *  if  such  shares  be  personalty  in  the  nature  of 
choses  in  action,  representing  valuable  rights  personal  to  the  owner, 
no  good  reason  can  be  assigned  why  they  should  not  be  governed 
by  the  usual  rule,  which  makes  such  property  taxable  at  the  owner 's 
aomicile."*2 

*1  Citing,  as  illustrating  this  propo-  Belo  v.  Torsyth,  82  N.  C.  415,  33  Am. 

sition,   Dwight    v.    Boston,    12    Allen  Eep.  688;  Lee  v.  Sturges,  46- Ohio  St. 

(Mass.)  316,  90  Am.  Dec.  149;  Great  153,  2  L.  B.  A.  556,  19  N.  E.  560. 

Harrington    v.    Berkshire,     16     Pick.  42  Judy  v.  Beekwith,   137  Iowa  24, 

(Mass.)  572;  In  re  Jones'  Estate,  172  15  L.  E.  A.  (N.  S.)  142,  15  Ann.  Cas. 

N.  T.  575,  60  L.  R.  A.  476,  65  N.  B.  890,  114  N.  W.  565.    See  also  Morril  v. 

570;   Kent   v.   Quicksilver   Min.    Co.,  Bentley,  150  Iowa  677,  130  N.  W.  734. 

78  N.  Y.  159;  Weaver  v.  Barden,  49  In  Darnell  v.  State,  174  Ind.   143, 

N.  T.  286;   Denton  v.  Livingston,   9  90  N.  E.  769,  aff'd  226  U.  S.  390,  57 

Johns.   (N.  Y.)   96,  6  Am.  Dec.  264;  L.    Ed.   267,   the   Supreme    Court    of 
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It  is  held  by  the  Supreme  Court  of  the  United  States  that  a 
statute  imposing  a  tax  upon  shares  of  stock  in  a  foreign  railroad 
corporation,  hut  not  imposing  a  similar  tax  on  the  stock  of  domestic 
railroad  corporations  doing  business  in  the  state  is  not  violative  of 


■Indiana  said:  "Appellants'  learned 
counsel  concede  that  under  the  de- 
cisions of  this  court  shares  of  stock 
in  a  corporation  are  property  sep- 
arate and  distinct  from  the  property 
of  the  corporation  itself,  and  that 
they  are  the  property  r  of  the  owner 
and  holder  of  them,  and  subject  to 
taxation  under  [the  statute]  *  *  * 
unless  exempted  by  some'  *  *  * 
provision  [thereof].  They  contend, 
however,  that  our  tax  laws  wrongfully 
discriminate  in  favor  of  domestic 
stocks  as  against  shares  in  a  foreign 
corporation,  and  that  a  resident  own- 
ing  stock  in  a  domestic  corporation 
escapes  taxation  thereon,  while  his 
next-door  neighbor  owning  shares  o;f 
stock  in  a  foreign  corporation  is  re- 
quired to  pay  taxes  on  his  holdings. 
It  is  argued  that  such  legislative  dis- 
crimination is  an  invalid  burden  on 
interstate  commerce  and  in  violation 
of  the  commerce  clause  of  the  Oon- 
,stitution  of ,  the  United  States.  We 
can  scarcely  conceive  that  the  framers 
s>f  the  Constitution,  in  conferring  upon 
Congress-  the  power  to  regulate '  com- 
merce among  the  several  states,  ha,d 
in  contemplation  such  subject  as 
shares  of  stock  in  a  private  corpora- 
tion, which  are  not  sold  upon  the  mar- 
kets in  competition  with  shares  of 
stock  in  domestic  corporations,  but 
whose  value  must  in  any  given  case 
depend  upon  the  personal  manage- 
ment, and  the  financial  and  other  con- 
ditions, of  the  particular  corporation. 
We  may  leave  it  to  the  federal  courts 
to  decide  whether  in  the  evolution 
of  commercial  affairs  such  shares  of 
stock  may  now  be  regarded  as  proper 
articles  of  interstate  commerce,  since 
upon  the  facts  of  this  case  we  are  not 
required  to   determine   that   question. 


No  facts  appear  to  show  that  the 
stock  involved  here  had  ever  been  the 
subject  of  barter  and  sale  or  of  com- 
merce, or  in  any  way  connected  with 
any  interstate  transaction.  It  is  al- 
leged that  appellant  *  *  *  had 
resided  and  owned  and  held  such  stock 
in  this  state  for  seven  years,  and  it 
had  thus  acquired  a  permanent  situs 
and  become  a  part  of  the  property 
of  the  state.  Our  tax  law  does  not 
purport  to  deal  with  holdings  of  cor- 
porate stocks  as  articles  of  commerce, 
and' imposes  no  tax  or  burden  thereon 
as  a  condition  or  incident  of  import- 
ing such  property  into  the  state.  The 
tax  is  authorized  only  against  resi- 
dents of  the  state  subject  to  taxation, 
upon  holdings  of  foreign  stocks  which 
have  become  a  constituent 'part  of  the 
property  and  wealth  of  the  state.  It 
is  well  settled  by  the  decisions  of  the 
Supreme  Court  of  the  United  States 
J;hat,  after  property  has  left  the  chan- 
nels of  comlnerce  and  attained  a  situs 
in  a  state,  it  is  subject  to  the  taxing 
power  of  the  state' as  other  property, 
and  the  commerce  clause  of  the  Con- 
stitution can  be  invoked  only  to  pro- 
tect such  property  against  unjust  dis- 
crimination. *  *  »  Appellants  cite 
in  support  of  their  contention  the  ease 
of  Darnell  &  Son  v.  Memphis,  208  U. 
S.  113,  28  Sup.  Ct.  247,  52  L.  Ed.  413. 
The  CvOurt  in  that  dgcision  again  de- 
clared that  property  which  has  moved 
in  the  channels  of  interstate  com- 
merce, after  it  is  at  rest  in  a  state 
and  has  become  commingled  with  the 
mass  of  property  therein  may  be  taxed 
by  such  state  without  thereby  impos- 
ing a  direct  burden  upon  interstate 
commerce,  provided  there  is  no  dis- 
crimination against  such  property 
whereby  a  burden  of  taxation  is  im- 
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the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States 
as  denying  equal  protection  of  the  laws  where  the  corporations  whose 
stock  is  exempted  from  taxation  list  substantially  all  their  property 
for  taxation.*^ 


posed  on  it  greater  than  that  levied 
upon  domestic  property  of  like  nature. 
The  conclusion  was  that  the  disputed 
tax  in  that  case  was  a  direct  burden 
upon  interstate  commerce  for  the 
reason  that  the  law  of  Tennessee  was 
discriminatory  and  imposed  a  tax 
upon  logs  and  lumber  which  were 
the  products  of  the  soil  of  other  states 
when  brought  into  that  state,  and  in 
express  terms  exempted  like  property 
produced  from  the  soil  of  Tennessee." 
«Kidd  V.  Alabama,  188  U.  S.  730, 
47  L.  Ed.  669,  aff'g  State  v.  Kidd, 
125  Ala.  413,  28  So.  480.  Mr.  Justice 
Holmes  said:  "On  this  assuinption 
the  argument  for  the  plaintifE  in  error 
is  that  if  foreign  stock  is  treated  for 
purposes  of  taxation  as  present  by  fic- 
tion in  the  domicile,  it  must  be  treated 
as  present  also  for  purposes  of  pro- 
tection; that  the  tax  is  a  tax  on 
values,  and  that  net  values  of  similar 
articles  must  be  treated  alike.  It  is 
said  that  you  cannot  look  further 
back.  If  the  argument  went  further 
and  denied  the  right  to  tax  on  fiction 
at  all,  and  therefore  denied  the  right 
to  'taa;  foreign  stocks,  it  would  seem 
to  us  to  have  more  logical  force,  al- 
though we  are  far  from  implying 
that  it  would  be  unanswerable,  or  that 
it  can  be  regarded  as  open.  Very 
likely  such  taxes  can  be  justified  with- 
out the  help  of  fiction.  Sturges  v. 
Carter,  114  U.S.  511;  *  *  *  Dwight 
V.  Boston,  12  Allen  316,  Dyer  v.  Os- 
borne, 11  E.  I.  321,  23  Am.  Rep.  460. 
But  the  argument  does  not  go  to  that  . 
extent,  and,  limited  as  it  is,  the  propo- 
sition that  the  plaintiff  in  error  is 
denied  the  equal  protection  of  the 
laws  for  the  reason  which  we  have 
stated  strikes  us  as  wholly-  without 
force.    We  see  nothing  to  prevent  a 


state  from  taxing  stock  in  some  do- 
mestic corporations  and  leaving  stock 
in  others  untaxed  on  the  ground  that 
it  taxes  the  property  and  franchises 
of  the  latter  to  an  amount  that  im- 
poses indirectly  a  proportional  burden 
on  the  stock.  "When  we  come  to  cor- 
porations formed  and  having  their 
property  and  business  elsewhere,  the 
state  must  tax  the  stock  held  within 
the  state  if  it  is  to  tax  anything,  and 
we  now  are  assuming  the  right  to  tax 
stock  in  foreign  corporations  to  be 
conceded.  If  it  does  not  tax  that 
stock,  it  may  take  into  account  that 
the  property  and  franchise  of  the  cor- 
poration are  untaxed,  on  the  same 
ground  that  it  might  do  the  same 
thing  with  a  domestic  corporation. 
There  is  no  rule  that  the  statg  can- 
not look  behind  the  present  net  values 
of  different  stocks.  See  American 
Sugar  Kef.  Co.  v.  Louisiana,  179  17. 
S.  89,  *  '  *  *.  We  say  that  the 
state  in  taxing  stock  may  take  into 
account  the  fact  that  the  property 
and  franchises  of  the  corporation  are 
untaxed,  whereas  in  other  eases  they 
are  taxed;  and  we  say  untaxed,  be- 
cause they  are  not  taxed  by  the  state 
in  question.  The  real  grievance  in  a 
case  like  the  present  is  that,  more 
than  probably,  they  are  taxed  else- 
where. But  with  that  the  state  of 
Alabama  is  not  concerned.  No  doubt 
it  would  be  a  great  advantage  to  the 
country  and  to  the  individual  states  if 
principle's  of  taxation  could  be  agreed 
upon  which  did  not  conflict  with  each 
other,  and  a  common  scheme  could  be 
adopted  by  which  taxation  of  sub- 
stantially the  same  property  in  two 
jurisdictions  could  be  avoided.  But 
the  Constitution  of  the  United  States 
does  not  go  so  far.    Coe  v.  Errol,  116 
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In  a  recent  case  decided  by  the  Supreme  Court  of  Massachusetts, 


U.  b.  517,  524,     *       *     *;  Knowlton 
V.  M«ore,  178  U.  ®.  41,    *    *    ";  Dyer 
V.  Osborne,  11  E.  I.  321,  327,  23  Am. 
Hep.   460;    Caoley,    Taxn.    (2iid    Ed.) 
231i„    One  aspect  of  the  problem  was 
touched  in  the  case  of  Blackstone  v. 
Miller,  at  the  present  term,  188  IT.  S. 
189,  ante,  439,    *    »    *.    The  state  of 
Alabama  is  not  bound  to  make  its  laws 
harmonize  in  principle  with  those  of 
other  states.     If  property  is  untaxed 
by  its  laws,  then  for  the  purpose  of 
its  laws  the  property  is  not  taxed  at 
all.     It   is   said   that   the  state   may 
not  tax  a  man  because  by  fiction  his 
property    is    within    the    jurisdiction, 
and    then    discriminate    against    him 
upon    the    fact    that    he    is    without. 
The  state  does  nothing  of  the  kind. 
It  adheres  throughout  to  the  fiction, 
if  it  be  one,  that  the  stock,  the  prop- 
erty of  the  plaintiff  in  error,  is  within 
the  jurisdiction.     There   is  no  incon- 
sistency in  the  state's  recognizing  at 
the  same   time  that  the  property   of 
the  corporation,  that  which  gives  the 
plaintiff's  stock  its  value,  is  taxed  or 
untaxed,  as  the  case  may  be.     There 
is  no  inconsistency  in  recognizing  that 
it   is   untaxed   because   it    cannot   be 
reached.      Shares    of    stock    may    be 
within  a  state,  and  the  property  of  a 
corporation  outside  it..     We  need  not 
repeat   the    commonplaces    as    to    the 
large   latitude   allowed  to   the  states 
for  classification  upon  any  reasonable 
basis.      Pacific    Exp.    Co.    v.   Siebert, 
142  U.  S.  339,    *     *     -■  Gulf,  0.  &  S. 
P.  R.  Co.  V.  Ellis,  165  U.  S.  150,  155, 

*  »  *;  Nicol  V.  Ames,  173  TJ.  S.  509, 
521,  •  •  ";  Atchison,  T.  &  S.  P. 
R.    Co.   V.    Matthews,    174   IT.   S.    96, 

*  *  *;  American  Sugar  Bef.  Co.  v. 
Louisiana,  179  U.  6.  S9,  *  *"  *. 
What  is  reasonable  is  a  question  of 
practical  details,  into  which  fiction 
cannot  enter.  Practically,  the  law  be- 
fore uB,  in  the  broad  aspect  in' which 


alone  we  are  asked  to  consider  it, 
seems  to  us  to  work  out  substantial 
justice  and  equality,  if  we  leave  on 
one  side  the  probable  taxation  by 
other  states,  which  does  not  affect  the 
state  of  Alabama's  rights." 

In   a  case   involving  the   Michigan 
statute  which  provides  that  "for  the 
purposes   of   taxation,   personal   prop- 
erty shall  include:    *    *    *    All  goods, 
chattels  and  effects  belonging  to  in- 
habitants of  this  state  situate  without 
this  state,  except  that  property  actu- 
ally    and    permanently     invested     in 
business    in    another    state    shall    not 
be  included.       *     *     *     ^u  glares  in 
corporations  organized  under  laws  of 
this  state  when  the  property  of  such 
corporation   is  not   exempt   or  is  not 
taxable    to    itself,   or   when    the   per- 
sonal property  is  not  taxed.     *     *     * 
All  shares  in  foreign  corporations,  ex- 
cept national  banks,  owned  by  citizens 
of  this  state,"  the  Supreme  Coutt  of 
Michigan  said:     "It  is  contended  by 
counsel  for  relator:     *    *     *     That  the 
statute,  in  providing  for  taxation  on 
foreign  stocks,  is  unconstitutional,  in 
that  it  is  not  uniform  and  equal.    The 
argument  is  that  because,  under  this 
statute,   an   individual   holding  stock 
issued     by     a     domestic     corporation , 
which  pays  taxes  on  its  capital  stock 
is  not  taxed  on  such  individual  stock 
so  held  by  him,  the  same  rule  must 
be  applied  to  persons  owning  stock  in 
a   foreign    corporation   whose    capital 
stock  is  taxed.    One  owning  shares  in 
a     corporation    is    substantially    the 
owner  of  an  aliquot  part  of  the  prop- 
erty of  the  corporation,  although  the 
legal  title  of  such  property  is  vested 
in   the  corporation,   and   not  in   him. 
The   value   of   his    shares   can    never 
vary  greatly  from  the  value  of  the 
property  they  represent.     This  is  as 
true    of    shares    of    stock  ?n    foreign 
corporations  as  in  those  of  domestic 
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such  court  answered  in  the  negative  the  question  which,  some  two 


corporations.  The  law  taxes  botli, 
with  the  exception  of  cases  where  the 
property  of  the  corporation  is  taxed 
in  this  state.  Stated  thus  *  *  * 
there  is  no  want  of  uniformity  of 
method  or  rule;  and  there  is  no  im- 
propriety in  thus  stating  it,  for  the 
Constitution  cannot  be  supposed  to 
have  been  framed  with  a  view  to 
what  other  states  might  do.-  It  has  no 
jurisdiction  over  corporations  of -other 
states,  and  when  its  citizens  embark 
in  foreign  corporate  enterprises,  and 
pay  money  to  them,  taking  certificates 
of  stock  therefrom,  this  state  cannot 
tax  the  property  of  such  corporation 
in  its  possessions  outside  of  this  state. 
Yet,  substantially,  its  citizens  have  as 
much  property  as  before;  and,  if  not 
taxed  in  another  state,  there  is  no 
reason  why  it  should  not  be  taxed 
here,  like  the  stock  of  domestic  cor- 
porations. The  state  has  said  in 
effect  to  its  citizens,  'If  you  invest 
your  property  in  corporations,  you 
shall  be  taxed  upon  the  shares,  except 
where  the  property  of  the  corporation 
is  taxed  to  the  corporation  by  this 
state.'  We  may  doubt  the  abstract 
justice  of  this;  but  we  believe  the 
state  has  the  power  to  tax  the  shares 
of  residents  in  foreign  corporations, 
and  that  this  power  is  not  affected 
by  the  action  of  another  state  in  im- 
posing taxes  upon  the  corporations. 
Michigan  owes  much  to  the  invest- 
'  ment  of  foreign  money  in  her  corpora- 
tions which  she  taxes,  and  it  is  prob- 
ably to  her  interest  that  moneys  so 
invested  be  not  taxed  again  else- 
where; but  she  is  powerless  to  pre- 
vent it,  though  it  goes  without  saying 
that  the  property,  in  effect,  is  taxed 
twice.  There  are  the  questions  of 
policy  and  abstract  justice  involved, 
both  protesting  against  double  taxa- 
tion; but  the  legislatures  of  the  states 
are  judges  of  both ,  policy  and  propri- 


ety, so  long  as  the  constitutions  have 
not  forbidden  4t,  and  the  weight  of 
authority  supports  the  claim  that,  in 
the  absence  of  clear  and  express  pro- 
hibition, they  have  not.  *  *  *  It 
appears  from  the  statute  itself  that 
shares  in  foreign  corporations  are' 
taxed  in  this  state  but  once,  and  the 
shares  in  domestic  corporations  or 
their  representatives  are  also  taxed. 
The  question  of  the  effect  of  statutes 
of  foreign  states  cannot  be  considered, 
nor  can  such  statutes  have  any  effect 
in  this  suit  upon  the  question  of  the 
uniformity  of  the  rules  of  taxation. 
The  stock  has  a  situs  in  this  state, 
and  is  subject  to  the  control  of  the 
legislature  for  the  purpose  of  taxa- 
tion." Bacon  v.  Board  of  State  Tax 
Corners,  126  Mich.  22,  60  L.  E.  A. 
321,  86  Am.  St.  Eep.  524,  85  N.  "W.  307. 
"The  General  Assembly  not  being 
required  by  the  Constitution  to  impose 
a  tax  on  shares  of  stock  in  domestic 
corporations  where  the  property  of 
such  corporations  is  taxed  iii  the 
hands  of  the  company,  the  failure  of 
the  General  Assembly  to  impose  such 
a  tax,  while  imposing  a  tax  upon 
shares  in  foreign  corporations,  is  not, 
as  to  the  owners  of  shares  of "  the 
latter  class,  a  violation  of  those  pro- 
visions of  the  Comstitution  of  Georgia 
which  require  that  protection  to  prop- 
erty shall  be  impartial  and  complete, 
and  that  all  taxation  shall  be  uniform 
upon  the  same  class  of  subjects  and 
ad  valorem  on  all  property  subject  to 
be  taxed  within  the  territorial  limits 
of  the  taxing  authority,  nor  of  that 
provision  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States  which  declares  that  no  state 
shall  deny  to  any  per£|on  within  its 
jurisdiction  the  equal  protection  of 
the  laws."  Georgia  Eailroad  & 
Banking  Co.  v.  "Wright,  125  Ga.  589, 
54  S.  E.  52  (headnote  by  the  court). 
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years  earlier,  had  been  expressly  pretermitted  by  the  Federal  Supreme 
Court  in  the  following  language:  "Whether,  in  the  ease  of  corpora- 
tions organized  under  state  laws,  a  provision  by  the  state  of  ineor- 
porp.tion  fixing  the  situs  of  shares  for  the  purpose  of  taxation,  by 
whomever  owned,  would  exclude  the  taxation  of  the  shares  by  other 
states  in  which  their  owners  reside  is  a  question  which  does  not  arise 
upon  this  record  and  need  not  be  decided. ' '  **  Said  the  Massachusetts 
court :  *^  "If  the  domiciliary  state  of  the  corporation  has  the  right  to 
establish  the  situs  of  its  shares  of  stock  for  purposes  of-  taxation,  on 
principle  it  M^ould  seem  that  that  power  may  be  exercised  to  declare 
an  entire  exemption  from  taxation  and  to  collect  revenue  in  some 
other  way  from  the  corporation.  If  the  power  exists  in  the  state  creat- 
ing the  corporation  to  establish  the  situs  of  its  shares  of  stock  for 
the  purpose  of  taxation,  and  is  exercised,  it  must  be  absolute  and 
noi  other  state  can  inquire  into  the  character  or  extent  of  that  taxa- 
tion in  an  effort  to  tax  its  own  citizen  who  is  a  stockholder  in  such 
corporation.  It  hardly  seems  possible  that  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution  can  have  such  an  effect.  The  theory 
of  taxation  is  that  it  is  money  exacted  from  the  subject  in  return  for 
the  protection  afforded  by  established  government..  It  is  the  duty  of 
governments  to  protect  persons  and  property.  These  rights  of  the 
Massachusetts  owner  of  shares  of  stock  in  the  Vermont  corporation 
pertain  to  his  residence  here  and  receive  the  protection  of  our  laws. 
To  that  extent  the  shareholder  resident  here  received  for  the  taxation 
imposed  a  return  in  governmental  protection  for  the  property  rights 
incident  to  his  ownership.  These  are  incidents  of  property  which 
necessarily  follow  the  person  of  the  owner  of  shares  in  foreign  corpora- 
tions, even  though  the  shares  may  be  taxed  at  the  foreign  domicile 
of  the  corporation.  For  these  purposes  the  situs  of  corporate  shares 
follows  the  domicile  of  the  owner.  This  is  the  general  rule.  There 
appears  to  us  to  be  no  ground  for  the  establishment- of  an  exception 
to  that  general  rule  in  the  instant  case.^  «  *  *  rpj^g  conclusion  in 
the  opinion  of  a  majority  of  the  court  is  that  as  matter  of  constitu- 
tional power  -the  legislature  can  impose  a  property  tax  upon  the 
shares  of  stock  in  a  Vermont  corporation  owned  by  a  natural  person 
resident  in  this  commonwealth.  The  exercise  of  such  power  does  not 
conflict  with  constitutional  guaranties  for  equal  protection   of  the 

44Ha-wley-  v.  Maiden,  232  TJ.  S.  1,  45  Bellows  Falls  Power  Co.  v.  Com., 

5ft  L.  Ed.  477,  Ann.  Gas.  1916  0  842,       222  Mass.  51,  Ann.  Gas.  1916  C  834) 
aflf'g  204  Mass.  138,  90  N.  E.  415.  109  N.  E.  891. 
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laws,  full  faith  and  credit  to  the  public  aejs  of  other  states,  nor  is 
it  a  deprivation  of  property  without  due  process  of  law.  Of  course 
it  does  not  impair  the  obligation  of  any  contract,  because  it  is  to  be 
inferred  that  our  tax  law  was  in  effect  long  before  the  acquisition 
of  the  stock  by  the  petitioner ' '  corporation.*^ 

Since  a  municipal  corporation  is  a  mere  creature  of  the  law,  with 
such  powers  only  as  are  conferred  upon  it  by  law,  it  has  no  power 
to  tax  shares  of  stock  in  a  foreign  corporation,  located  or  doing  busi- 
ness within  its  limits,  except  in  so  far  as  the  power  to  do  so  has  been 
conferred  upon  it  by  statute.*''^  The  legislature,  however,  subject  to 
constitutional  limitations,  may  confer  upon  a  municipality  the  .power 
to  tax  for  municipal  purposes  any  property  within  its  limits,  includ- 
ing the  property  of ,  and  the  shares  of  stock  in,  foreign  corporations.** 
I 

§4626.  National  bank  shares.  The  federal  statute  expressly 
allows  all  thg  shares  of  stock  in  a  national  hank  to  be  taxed  by  the 
state  in  which  the  bank  is  located,  but  requires  shares  owned  by  non- 
residents to  be  "in  the  city  or  town  where  the  bank  is  located,  and 
n6t  elsewhere,"  and  thus  not  only  prohibits  the  taxation  of  non- 
resident stockholders,  by  the  state  in  which  the  balik  is  located  at  any 
other  place  than  the  place  where  the  bank  is  located,  but  also  im- 
pliedly prohibits  a  state  from  taxing  a  resident  upon  shares  of  stock 
in  a  national  bank  located  in  another  state.*®     This  exemption  is 

« Bellows  Falls  Power  Co.  v.  Com.,  Postal  Tel.  Cable  Co.,  202  Pa.  583,  52 

222  Mass.  51,  Ann.  Gas.  1916  C  834,  Atl.   128.     See   also   Tappan  v.   Mer- 

109  N.  B.   891.  chants'    Nat.    Bank    of    Chicago,    19 

«See  Mayor   &  Council  of  Macon  Wall.    (U.   S.)    490,    499,    22    L.    Ed. 

V.  Maeon  Const.  Co.,  94  Ga.  201,  21  S.  189;  State  Tax  on  Foreign-held  Bonds, 

E.  456;  Macon  v.  Central  Railroad  &  15  Wall.   (U.  S.)   300,  21  L.  Ed.  179; 

Banking  Co.,  50  Ga.  620;  Augusta  v.  Ohio  &  M.  E.   Co.  v.  Weber,  96  HI. 

Walton,  37  Ga.  620;  Stetson  V.  Bangor,  443;   Louisville  Bridge   Co.   v.  Louis-. 

56  Me.  274,   278;    Holton  v.  Bangor,  ville,  23  Ky.  L.  Rep.  1655,  65  S.  W. 

23  Me.  264;    Gordon  v.  Baltimore,  5  814;  Jersey  City  v.  North  Jersey  St. 

Gill  (Md.)  231;  Union  Bank  of  Rich-  R.  Co.,  72  N.  J.  L.  383,  61  Atl.  95; 

mond  V.  Richmond,  94  Va.  316,  26  S.  Philadelphia  v.  Philadelphia  Traction 

E.  821;  Richmond  v.  Daniel,  14  Gratt.  Co.,  206  Pa.  35,  55  Atl.  762;  Com.  v. 

(Va.)  385.  Standard  Oil  Co.,  101  Pa.  St.  119. 

M  Atlantic  &  P.  Tel.  Co.  v.  Phila-  49  See  First  Nat.  Bank  of  Lpuis- 
delphia,  190  U.  S.  160,  47  L.  Ed.  995;  ville  v.  Kentucky,  9  Wall.  (TJ.  S.)  353, 
Western  U.  Tel.  Co.  v.  New  Hope  19  L.  Ed.  701;  People  v.  Moore,  1 
Borough,  187  TJ.  S.  419,  47  L.  Ed.  240;'  Idaho  504;  Flint  v.  Board  of  Alder- 
German  Washington  Mut.  Fire  Ins.  men  of  Boston,  99  Mass.  141,  96  Am. 
Co.  v.  Louisville,  25  Ky.  L.  Rep.  1697,  Deo.  713 ;  Austin  v.  Board  of  Alder- 
78  S,  W.  472;   Borough  of  Taylor  v.  men  of  Boston,  14  Allen  (Mass.)  359; 
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within  the  constitutional  powers  of  Congress.^"  Resident  holders  of 
stock  may  be  taxed  at  any  place  within  the  state  which  may  be  con- 
stitutionally fixed  by  the  legislature,  whether  it  be  where  the  bank 
is  located,  or  where  the  stockholders  reside,  or  elsewhere.*^  If  no 
place  is  fixed,  resident  shareholders  are  taxable  on  their  shares,  at  the 
place  where  they  reside.*^ 

§  4627.  Deposits,  of  bonds,  etc.,  by  foreign  corporations.  By  some 
statutes  it  is  required  that  certain  foreign  corporations,  usually  in- 
surance, investment  or  trust  companies,  or  business  and  loan  asso- 
ciations shall  as  a  condition  of  being  permitted  to  transact  their  busi- 
ness in  the  state  deposit  securities  of  a  special  quality  or  a  certain 
sum  of  money  with  a  designated  state  official.  The  question  of  the 
liability  of  such  deposit  of  such  securities  or  sum  to  taxation  in  the 
state  has  frequently  been  presented  to  the  courts.  It  is  held  that 
under  a  statute  providing  that  all  property  real  or  personal  in  the 
state  and  all  money  credits,  investments  in  bonds,  stocks  or  otherwise, 
of  persons  residing  in  the  state,  shall  be  subject  to  taxation,  and  under 
correlative  statutory  provisions  requiring  every  person  to  list  not 
only  the  personal  property  of  which  he  is  the  owner,  but  all  moneys 
in  his  possession,  or  invested,  loaned  or  otherwise  controlled  by  him 

Howell   V.   Village    of   Cassopolis,   35  Austin  v.  Board  of  Aldermen  of  Boa- 
Mich.  471;  Kyle  v.  Commissioners  of  ton,  14  Allen  359. 
Fayetteville,  75  N.  C.  445.  Michigan.      Howell    v.    Village   of 

Shares  of  stock  in  a  national  bank-  Cassopolis,  35  Mich.  471.. 
ing   association  cannot  be  taxed  by  North  Carolina.     Kyle  v.   Commis- 
any  state   except   that   within  which  sioners  of  Fayetteville,  75  N.  C.  445. 
the  bank  is  located.     Tappan  v.  Mer-  Tennessee.      McLaughlin    v.    Chad- 
chants'    Nat.    Bank    of   'Chicago,    19  well,  7  Heisk.  389. 
Wall.    (TJ.   S.)    490,'  22   L.   Ed.    189;  'Compare  First  Nat.  Bank  of  Men- 
State  V.  Smith,  55  N.  J.  L.  110,  25  dota  v.  Smith,  65  HI.  44. 
Atl.  277.  Since  a  state  in  which  a  national 

50  Flint  V.   Board   of  Aldermen   of  bank  is  located  may  determine  wher« 

Boston)   99   Mass.    141,   96   Am.   Dec.  it    will    tax    the    shares    of   resident 

713.  stockholders,  and  may  tax  them  where 

61  United   States.     Waite   v.   Dow-  they  reside,  instead, of  where  the  bank 

ley,  94  TJ.  S.  527,  24  L.  Ed.  181;  Tap-  is  located,  it  may  by  statute  require 

pan  V.  Merchants'  Nat.  Bank  of  Chi-  the  cashiers  of  national  banks  to  send 

cage,   19   Wall.   490,   22   L.   Ed.   189;  to    officers   of   the   various   states  or 

First  Nat.  Bank  of  Louisville  v.  Ken-  towns    in    the    state    thei   names    of 

tucky,  9   Wall.   358,   19   L.   Ed.   701;  stockholders  residing  therein.    Waite 

Austin  v.  Aldermen,  7  Wall.  694,  698,  v.  Dowley,  94  TJ.   S.   527,  24  L.  Ed. 

19  L.  Ed.  224.  181. 

Massachusetts.     "Providence    Inst.  62  Howell    v.    Village    of    Cassopo* 

for  Savings  v.  Boston,  101  Mass.  575;  lis,  35  Mich.  471.    See  §4609,  supra.    : 
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as  agent  or  attorney,  or  on  account  of  any  other  person  or  persons, 
company  or  corporation. whatsofever,  and  all  moneys  deposited  to  his 
order,  check  or  draft  and  all  credits  due  or  owing  from  any  person, 
and  all  property  held  by  him  in  trust,  it  is  obvious  that  the  intent 
and  purpose  of  the  legislation  is  to  subject  to  taxation  every  form  of 
personal  property  having  a  situs  in  the  state,  including  such  forms 
of  personal  property  as  money,  credits,  bonds  and  stocks,  providing 
that  the  latter  are  held  or  owned  by  a  person  residing  in  the  state, 
and  if  they  are  not .  ovraed  by  a  person  residing  in  the  state,  their 
taxability  is  made  to  depend  on  their  being  "held"  in  the  state  by 
someone  residing  there,  who  holds  and  controls  the  same  for  the  non- 
resident owner  a^s  agent  or  otherwise,  and  consequently  municipal 
bonds  deposited  with  the  superintendent  of  insurance  by  a  foreign 
insurance  company  under  a  statute  requiring  such  deposit  as  a  condi- 
tion precedent  to  its  right  to  do  business  in  the  state  and  for  the 
protection  of  resident  policyholders,  are  liable  to  taxation.''^  So  it 
has  been  held  that  bonds  deposited  with  the  superintendent  of  insur- 
ance under  a  law  requiring  foreign  insurance  companies  to  deposit 
the  same  with  him  as  a  condition  of  their  doing  business  in  the  state 
are  taxable  as  an  investment  of  that  part  of  the  capital  of  the  com- 
pany employed  in  carrying  on  business  in  the  state,  under  a  con- 
stitutional provision  that  "laws  shall  be  passed,  taxing  by  a  uniform 
rule,  all  moneys,  credits,  investments  in  bonds,  stocks,  joint  stock 
companies  or  otherwise,  and  also  all  real  and  personal  property  ac- 
cording to  its  true  value  in  money,"  and  a  statute  enacted  to  carry 
out  the  Same  providing  that  "all  property  whether  real  or  personal 
in  this  state,  and  whether  belonging  to  individuals  or  corporations; 
and  all  moneys,  credits,  investments  in  bonds,  stocks,  or  otherwise 
of  persons  residing  in  this  state,  shall  be  subject  to  taxation."^* 

53  Scottish  Union   &   National,  Ins.  in  the  state,  as  such  judgment   does 

Go.  V.  Borwiand,  196  XJ.  S.  611,  49  L.  not   affect   the   situs   of   such   bonds. 

Ed.  619;   Western  Assur.   Oo.   of  To-  Sims  v.  Best,  25  Ohio  Cir.  Ct.  149,  aff'd 

ronto  V.  Halliday,  127  Fed.  830;  West-  Heintz  v.  Cameron,  70  Ohio  St.  491,  72 

ern  Assur.   Co.  of  Toronto  v.   Halli-  N.  E.  1159. 
day,  126  Fed.  297,  aff  'g  110  Fed.  259.  If  the  statute  requiring  the  deposit 

Bonds    deposited     with     the     state  of  the  securities  is  repealed,  the  se- 

treasurer     by    a    foreign     investment  curities  deposited  thereunder  may  be 

company  under   such   a  statute  as   a  withdrawn,  and  are  no  longer  liable 

condition  precedent  to  its  right  to  do  to   taxation,   though    they   remain   in 

business  in  the  state,  and  remaining  the  hands  of  the  comptroller.     People 

in  his  custody  are  liable  to  taxation,  v.  New  England  Mut.  Life  Irs.  Co., 

notwithstanding    the    renditiom    of    a  26  N.  T,  303. 

judgment  against  the  corporation  de-  M  Western  Assur.  Co.  of  Toronto  v. 

priving  it  of  the  right  to  do  business  Halliday,  127  Fed.  830. 
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In  a  well  considered  Texas  case  it  was  held  that  where  the  scheme 
af  taxation  by  a  state  contemplates  the  taxation  of  intangible  prop- 
erty having  a  taxable  situs  in  the  state,  even  though  owned  by  non- 
residents, municipal  bonds  deposited  by  a  surety  and  guaranty  com- 
pany under  a  statute  requiring  deposit  as  a  condition  precedent  to 
its  right  to  do  business  in  the  state,  acquire  a  situs  in  the  state  for  the 
purpose  of  and  are  liable  for  taxation.**  It  was  also  held  that  the 
fact  that  the  securities  were  also  taxed  in  the  state  by  which  the  cor- 
poration was  created  imposed  no  obstacle  to  their  taxation  in  the  state 
where  they  were  so  deposited,  as  the  taxation  by  two  independent 
sovereigns  when  each  has  jurisdictioii,  does  not  constitute  double 
taxation  within  the  meaning  of  the  law.** 

1 4628.  Assessment  and  valuation.    As  a  general  proposition  and 

unless  the  constitution  or  statute  provides  otherwise,  shares  of  stock 
in  the  hands  of  the  stockholders  are  to  be  assessed  at  their  actual 


Bonds  deposited  under  a  similaj 
statute  with  the  comptroller  of  the 
state  by  a  foreign  insurance  company 
are  taxable.  British  Commercial  Life 
Ins.  Co.  V.  Commissioners  of  Taxes  & 
Assessments,  18  Abb.  Pr.  (N.  Y.)  118, 
aff'd  31  N.  Y.  32;  International  Life 
Assur.  Soc.  of  London  v.  Commission- 
era  of  Taxes,  28  Barb.  (N.  T.)  318, 
17   How.  Pr.  206. 

In  British  Commercial  Life  Ins.  Co. 
V.  Commissioners  of  Taxes  &  Assess- 
me^its,  18  Abb.  Pr.  (N.  Y.)  118,  130, 
aff'd  31  N.  Y.  32,  the  court  said:  "The 
deposit  with  the  controller  is  neces- 
sarily made  in  connection  with  the 
business  of  the  company;  without  it 
they  can  do  no  business.  It  is  there- 
fore used  in  the  business  of  the  com- 
pany, and  in  fact  forms  its  capital 
in  this  state,  which  is  liable  to  its 
creditors,  and  comes  within  the  defi- 
nition of  capital  as  defined  in  the 
Mutual  Insurance  Company  v.  Super- 
visors, 4  Comst.  442.  These  securi- 
ties so  deposited  with,  the  controller 
form  the  same  kind  of  capital  as  that 
of  a  domestic  corporation  for  a  sim- 
ilar purpose,  in  which  the  capital  is 
the  security  for  those  who  deal  with 


it.  Neither  is  actually  invested  in 
business  and  used  for  that  purpose, 
but  form  the  basis  on  which  the  busi- 
ness is  transacted  and  the  security 
from  which  the  payment  of  claims  is 
to  be  enforced." 

Bonds  deposited  with  a  banking 
company  as  trustee  to  hold  for  the 
protection  of  the  policyholders  in  the 
state  by  a  foreign  insurance  company 
required  to  make  such  a  deposit  as  a 
condition  of  doing  business  in  the 
state,  were  taxable  by  the  state  as 
a  portion  of  the  capital  of  the  cor- 
poration employed  in  its  business  in 
the  state.  People  v.  Home  Ins.  Co., 
29  Cal.  533;  cited  with  approval  in 
Western  Assur.  Co.  of  Toronto  v.  Hal- 
liday,  126  Fed.  257,  aff'g  110  Fed.  259. 

65  State  V.  Fidelity  &  Deposit  Co. 
of  Maryland,  35  Tex.  Civ.  App.  214, 
80  S.  W.  544,  following  Western  As- 
sur. Co.  of  Toronto  v.  Halliday,  126 
Fed.  257. 

56  State  V.  Fidelity  &  Deposit  Co. 
of  Maryland,  35  Tex.  Civ.  App.  214, 
80  S.  W.  544,  citing  Coe  v.  Brrol, 
116  U.  S.  517,  29  L.  Ed,  715.  See  also 
§  4589  et  seq.,  supra. 
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value.^''  The  market  value  may  be  taken  as  the  basis  of  assessment, 
unless  it  appears  that  the  a;ctual  value  is  different.^*  Wlien  the 
shares  have  been  withdrawn  from  the  market,  or  have  no  market 
value,  their  value  may  be  ascertained  from  other  sources;  and,  when 
they  have  been  exchanged  for  other  securities,  the  value  fixed  upon 
them  in  the  exchange  is  a  proper  basis  for  the  assessment.^^ 

In  a  case  decided  by  the  Federal  Supreme  Court,  it  was  held  that 
the  Connecticut  law  under  which  the  stock  of  a  resident  shareholder 
in  a  domestic  corporation  is  assessed  at  its  market  value  less  the  pro- 
portionate value  of  all  real  estate  held  by  the  corporation  upon  which 
it  has  already  paid  a  tax,  and  -the  stock  of  a  nonresident  shareholder 
in  such  a  corporation  is  assessed  at  its  market  value  without  any 
deduction  on  account  of  real  estate  held  by  the  corporation,  is  not  in- 
valid under  the  Federal  Constitution  as  making  an  unlawful  discrimi- 
nation against  nonresident  shareholders  in  view  of  the  fact  that  such 
shareholders  pay  only  a  tax  of  a  fixed  rate  to  the  state  whereas  resi- 
dent shareholders,  while  exempt  from  state  taxes,  are  required  to 


«T  Whitney  v.  Madisoa,  23  Ind.  331. 
See  also  §  4606,  supra. 

Whether  shares  of  stock  have  a 
taxable  value  is  a  question  of  fact 
for  the  state  board  of  tax  commis- 
sioners, and,  in  the  absence  of  fraud, 
the  co;urts  cannot  review  the  finding 
of  such  board  that  such  a  value  exists. 
Hart  V.  Smith,  159  Ind.  182,  58  L.  E. 
A.  949,  95  Am.  St.  Eep.  280,  64  N".  E. 
661. 

5»§4606,  supra. 

"A  share  of  stock  in  a  corporation 
has  no  inherent  or  intrinsic  value. 
The  <Jeneral  Assembly  may  declare 
that  for  the  purposes  of  taxation  it 
shall  have  that  value  which  the  own- 
er may  derive  from  it  in  the' markets 
of  the  world.  The  General  Assemlaly 
cannot  make  it  a  subject  of  taxation 
at  an  arbitrary  value,  but  if  it  is  a 
thing  which  can  be  bought  and  sold 
upon  the  market,  it  is  within  the  au- 
thority of  the  lawmaking  power  to 
declare  that  for  the  purposes  of  tax- 
ation it  shall  be  treated  in  the  hands 
of  the  owner  as  of  the  value  which 


it  would  '  command  in  the  market. ' ' 
Georgia  Eailroad  &  Banking  Co.  v. 
Wright,  125  Ga.  589,  54  S.  E.  52. 

The  true  value  of  shares  of  national 
bank  stock  is  under  ordinary  and  nor- 
mal conditions  their  exchangeable 
value  in  the  market,  and  not  their 
book  or  liquidation  value.  Newark  v. 
Tunis,  81  N.  J.  L.   45,  78  Atl.  1066. 

69 Planters'  Crescent  Oil  Co.  v.  As- 
sessor of  Jefferson  Parish,  41  La.  Ann. 
1137,  6  So.  809.    See  §  4606,  supra. 

The  value  of  the  real  estate  of  a 
joint  stock  association,  which  real 
estate  constitutes  the  greater  part  of 
the  association's  assets,  may  be  con- 
sidered in  valuing  the  shares  in  the 
association,  when  such  shares  are  not 
listed  on  the  stock  exeha,nge  nor  sold 
in  the  open  market,  and  the  only  way 
to  get  at  their  value  is  to  ascertain 
the  property  which  they  represent. 
In  re  Jones'  Estate,  172  N".  Y.  575, 
■60  L.  E.  A.  476,  65  N.  E.  .570. 

In  assessing  shares,  the  value  of  the 
franchises  is  to  be  considered.  Strat- 
ton  V.  Collins,  43  N.  J.  L.  562. 
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pay  the  local  taxes  of  varying  rates  imposed  -by  the  municipalities 
in  which  they  reside.®" 

Under  a  statute  providing  that  "in  assessing  the  shares  of  stock 
of  bank  or  banking  associations  organized  under  the  laws  of  this  state 
or  of  the  Ujiited  States,  the  assessors  shall  allow  all  the  deductions 
and  exemptions  granted  by  law  from  the  value  of  other  taxable  prop- 
erty owned  by  individuals  in  this  state,  and  the  assessment  and  taxa- 
tion of  such  shares  of  stock  shall  not  be  at  a  greater  rate  than  is 
made  or  assessed  upon  other  moneyed  capital  in  the  hands  of  individ- 
uals in  this  state,"  and,  further,  that  "in  making  such  assessment 
the  assessed  valuation  of  the  real  property  of  such  bank  or  banking 
association  shall  be  deducted  from  the  total  valuation  of  the  shares 
of  stock  assessed  against  the  stockholders,"  the  assessor,  in  making 
an  assessment  of  the  shares  of  stock,  either  of  a  state  or  national 
bank,  against  the  stockholders,  must  deduct  from  the  total  valuation 
of  all  the  shares,  not  only  the  assessed  valuation  of  the  real  property 
of  the  bank  but  also  the  total  value  of  all  the  nontaxable  securities 
held  by  the  bank.®^  But  shares  of  stock  are  not  "credits,"  within 
the  meaning  of  a  statute  providing  that,  for  the  purpose  of  taxation, 


60  Travelers '  Ins.  Co.  v.  eonnecti- 
eut,  185  U.  S.  364,  46  L.  Ed.  949,  afC'g 
7:!  Conn.  255,  57  L.  E.  A.  481,  47  Atl. 
299. 

In  Michigan,  the  assessment  of  do- 
mestically-owned shares  of  stock  in 
a  foreign  corporation  at  one-fifth  less 
than  their  par  Value,  the  deductioii 
being  made  on  account  of  the  pro- 
portionate part  of  the  corporate  prop- 
erty situated  in  Michigan,  furnishes 
no  ground  for  complaint.  Thrall  v. 
Guiney,  141  Mich.  392,  113  Am.  St. 
Eep.  528,  104  N.  W.  646. 

A  tax  on  the  nominal  or  par  value 
of  corporate  securities  and  on  the 
actual  value  of  other  moneyed  securi- 
ties is  not  invalid  as  denying  the 
equal  protection  of  the  laws  to  the 
holders  of  corporate  securities,  espe- 
cially when  the  payment  of  the  tax 
is  dependent  on  the  payment  of  the 
interest  on  such  securities.  Bell's 
Grap  R.  Co.  V.  Pennsylvania,  134  U. 
S.  232,  33  L.  Ed.  892. 


A  state  has  the  right  to  fix  the  par- 
ticular situs  for  purposes  of  tax- 
ation of  the  stock  of  a  corporation 
doing  business  within  its  boundaries, 
and  the  value  of  the  stock  cannot  be 
diminished  by  deducting  therefrom 
the  value  of  property  not  situated  nor 
taxable  within  the  state  and  over 
which  the  state  can  exercise  no  con- 
trol. Commercial  Nat.  Bank  v.  Cham- 
bers, 21  Utah  324,  50  L.  R.  A.  346, 
61  Pac.  560. 

61  Lippincott  v.  Lippincott,  75  N.  J. 
L.  795,  69  Atl.  502. 

Under  the  law  of  California,  locally- 
owned  shares  of  stock  in  domestic 
corporations  are  taxable,  at  their  full 
value,  deductions  being  made  of  the 
value  of  the  corporate  property  sit- 
uated in  the  state  and  taxed  directly 
to  the  corporations.  Chesebrough  v. 
City  &  County  of  San  Prancisco,  153 
Cal.  559,  96  Pac.  288,  adhered  to  in 
•Canfield  v.  Los  Angeles  County,  157 
Cal.  617,  106  Pae.  705. 
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taxpayers  may  deduct  their  bona  fide  debts  from  their  moneys  and 
credits.®* 

As  to  shares  of  stock  in  national  banks,  the  federal  statute  provides 
that  the  legislature  of  each  state,  subject  to  certain  restrictions,  ' '  may 
determine  and  direct  the  manner  and  place  of  taxing  all  the  shares 
of  national  banking  associations  located  within  the  state."  This 
gives  the  legislature  the  power  to  provide  that  shares  shall  be  valued 
for  the  purpose  of  taxation  at  their  actual  value,  although  it  may 
exceed  the  par  value.^^ 

§  4629.  Bemedies  for  illegal  tax  or  assessment.  If  a  tax  is  unlaw- 
fully assessed  upon  the  shares  of  the  stockholders  in  a  corporation,  as 
ui  the  case  of  an  illegal  state  tax  upon  shares  in  a  national  bank,,  and 
the  corporation  is  required  to  pay  the  tax  and  collect  it  from  the 
stockholders  or  deduct  it  from  their  dividends,  the  corporation  occu- 
pies such  a  position  that  it  may  maintain  a  suit  in  equity  in  its  own 
name,  oh  behalf  of  the  stockholders,  to  enjoin  collection  of  the  tax.'* 
"The  bank,"  it  has  been  said,  speaking  of  a  national  bank,  "is  so 
far  the  trustee  of  the  stockholders,  and  the  custodian  of  the  dividends 
that  it  is  entitled  to  maintain  the  bill.  It  might  be  subjected  to  great 
annoyance  by  stockholders,  who  denied  the  legality  of  the  tax,  and 


62Bridginan  v.  Keokuk,  72  Iowa  42, 
33  N.  W.  355.  As  to  such  deductions 
from  the  value  of  national  bank 
shares,  see  §  4601,  supra. 

A  bond  of  a  foreign  corporation  is 
a  "security"  within  the  meaning  of 
the  Massachusetts  statute  relating  to 
the  deduction  of  "securities"  in  tax- 
ing  domestic  business  corporations. 
Bellows  Falls  Power  Gq.  v.  Com.,  222 
Mass.  51,  Ann.  Cas.  1916  C  834,  109 
N.  E.  891. 

63  People  V.  Commissioners  of  Taxes 
&  Assessments,  94  V.  B.  415,  24  L. 
Ed.  164j  Hepburn  v.  School  Directors, 
23  Wall.  (U.  S.)  480,  23  L.  Ed.  112. 

MEvansville  Bank  v.  Britton,  105 
U;  S.  322,  26  L.  Ed.  1053;  Hills  v. 
National  Albany  Exch.  Bank,  105  U. 
S.  319,  26  L.  Ed.  1052;  Cummings  v: 
Merchants '  Nat:  Bank  of  Toledo,  101 
U.  S.  153,  25  L.  Ed.  903;  Whitney 
Nat.  Bank  v.  Parker,  41  Fed.  402;  Na- 
tional Albany  Exeh.  Bank  v.  Wells, 
18  Blatchf.  478,  5  Fed.  248;  City  Nat. 


Bank  v.  Padueah,  2  Flip.  61,  Fed.  Cas. 
No^-2j743;  Knopf  v.  First  Nat.  Bank 
of  Chicago,  173  111.  331,  50  N.  E.  660. 
Contra,  National  Commercial  Bank  v. 
Mobile,  62  Ala.  284,  296;  Waseca 
County  Bank  v.  McKenna,  32  Minn. 
468,  21  N.  W.  556;  First  Nat.  Bank  of 
Hannibal  v.  Meredith,  44  Mo.  500; 
Farmers'  Nat.  Bank  of  New  Jersey 
V.  Cook,  32  N.  J.  L.  347. 

A  corporation  has  legal  standing  to 
contest  the  constitutionality  of  a 
statute  requiring  its  treasurer  to  de- 
duct from  the  interest  on  the  corpora- 
tion's evidences  of  indebtedness  the 
amount  of  the  tax  due  thereon.  Com. 
v.  Delaware  Division  Canal  Co.,  123 
Pa.  St.  594,  2  L.  E.  A.  798,  16  Atl. 
584. 

As  to  actions  by  corporations,  see 
Chap.  47,  supra;  as  to  injunctions,  see 
Chap.  51,  supra;  as  to  actions  by 
stockholders  for  wrongs  to  the  cor- 
poration, see  §  4051  et  seq.,  supra. 
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gave  the  bank  notice  that  it  would  pay  it  at  the  peril  of  being  sued 
by  them.  It  is  certainly  no  hardship  to  permit  the  whole  question 
to  be  litigated  in  a  single  action. ' '  ^^  The  corporation,  if  it  sues  at 
all  in  such  a  case,  must  sue  in  equity.  It  cannot  sue  at  law.**  When 
the  bank  sues  to  enjoin  collection  of  an  excessive  tax  on  the  share.s 
of  its  stock,  it  is  only  entitled  to  a  decree  as  to  the  excess.*''  A  bank 
may  file  a  petition  under  the  state  law  for  a  reduction  of  an  exces- 
sive tax  on  its  shares.** 

Stockholders  in  a  national  bank,  or  in  any  other  corporation,  may 
individually  maintain  a  suit  in  equity  to  enjoin  collection  of  an  illegal 
tax  on  their  shares,  if  there  is  no  adequate  remedy  at  law;  but  an 
injunction  will  not  be  granted  unless  they  pay  so  much  of  the  tax 
as  is  legal.**    If  they  have  been  compelled  to  pay  an  excessive  tax 


65  City  ISTat.  Bank  v.  Padueah,  2 
JFlip.  61,  Fed.  Gas.  No.  2,743. 

In  a  suit  by  a  corporation  to  reduce 
or  annul  the  assessment  of  shares  of 
stock,  it  is  unnecessary  to  join  the 
shareholders  where  the  statute  makes 
the  corporation  the  agent  of  such 
shareholders  for  the  purpose  of  the 
assessment  and  payment  of  the  tax. 
Planters'  Crescent  Oil  Co.  v.  Assessor 
of  Jeflferson  Parish,  41  La.  Ann.  1137, 
6  So.  809. 

66  Lindsay  v.  First  Nat.  Bank  of 
■Shreveport,  156  V.  S.  485,  39  L.  Ed. 
505. 

67  WTiitney  Nat.  Bank  v.  Parker,  41 
Fed.  402. 

68  National  Bank  of  Commerce  v. 
New  Bedford,  155  Mass.  313,  29  N.  E. 
532. 

69  See  Hilis  v.  National  Albany 
Exeh.  Bank,  105  U.  S.  319,  26  L.  Ed. 
1052;  Board  Sup'rs  Albany  Co.  v. 
Stanley,  105  U.  S.  305,  26  L.  Ed.  1044; 
Cummings  v.  Merchants'  Nat.  Bank  of 
Toledo,  101  U.  S.  153,  25  L.  Ed.  903; 
First  Nat.  Bank  of  Toledo  v.  Treas- 
urer of  Lucas  County,  25  Fed.  749; 
Griffith  V.  "Watson,  19  Kan.  23;  Frazer 
V.  Siebern,  16  Ohio  St.  614;  Rosenberg 
V.  Weekes,  67  Tex.  578,  4  S.  W.  899. 

See  also  §  4053,  supra. 
A  bill  by  a  nonresident  to  restrain 
the  collection  of  a  municipal  tax  on 


shares  of  national  bank  stock,  owned 
by  Mm,  which  merely  alleges  that 
there  is  a  want  of  uniformity  and 
equality,  in  violation  of  the  state  con- 
stitution, between  such  tax  and  the  tax 
on  other  personal  property  in  the 
state  and  that,  since  the  situs  of  the 
shares  was  at  complainant's  domicile, 
such  shares  were  not  property  within 
the  jurisdiction  of  the  state,  and  sets 
out  facts  tending  more  to  show  irreg- 
ularities in  the  proceedings  than  in- 
validity in  the  tax,  will  be  dismissed 
as  failing  to  show  grounds  for  equi- 
table interposition.  Dows  v.  Chicago, 
11  Wall.  (U.  S.)  108,  20  L.  Ed.  65. 
Thus  holding,  the  Federal  Supreme 
Court  said:  "The  illegality  of  the 
tax  and  the  threatened  sale  of  the 
shares  for  its  payment  constitute  of 
themselves  alone  no  ground  for  such 
interposition.  There  must  be  some 
special  circumstances  attending  a 
threatened  injury  of  this  kind,  dis- 
tinguishing it  from  a  common  tres- 
pass, and  bringing  the  ease  under 
some  recognized  head  of  equity  juris- 
diction before  the  preventive  remedy 
■  of  injunction  can  be  invoked.  It  is 
upon  taxation  that  the  several  states 
chiefly  rely  to  obtain  the  means  to 
carry  on  their  respective  governments, 
and  it  is  of  the  utmost  importance  to 
all  of  them  that  the  modes  adopted  to 
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without  -an  opportunity  to  have  the  same  corrected,  they  may  sue 


enforce  the  taxes  levied  should  be 
interfered  with  as  little  as  possible. 
Any  delay  in  the  proceedings  of  the 
ofieers,  upon  whom  the  duty  is  de- 
volyed  of  GOlleeting  the  taxes,  may 
derange  the  operations  of  government, 
and  thereby  cause  serious  detriment 
to  the  public.  No  court  of  equity 
will,  therefore,  allow  its  injunction 
to  issue  to  restrain  their  action,  ex- 
cept where  it  may  be  necessary  to  pro- 
tect the  rights  of  the  citizen  whose 
property  is  taxed,  and  he  has  no  ade- 
quate remedy  by  the  ordinary  proc- 
esses of  the  law.  It  must  appear  that 
the  enforcement  of  the  tax  would 
lead  to  a  multiplicity  of  suits,  or  pro- 
duce irreparable  injury,  or  where  th« 
property  is  real  estate,  throw  a  cloudj 
upon  the  title  of  the  complainant, 
before  the  aid  of  a  court  of  equity 
can  be  invoked.  In  the  cases  where 
equity  has  interfered,  in  the  absence 
of  these  circumstances,  it  will  be 
found,  upon  examination,  that  the 
question  of  jurisdiction  was  not 
raisSd,  or  was  waived.  Such  was  the 
ease  of  Bk.  of  Utica  v.  TJtiea,  4  Paige 
399,  where  the  tax  was  illegal,  and 
the  chancellor  stated  that  the  com- 
plainant had  a  complete  remedy  at 
law,  but  as  the  parties  submitted 
themselves  to  the  jurisdiction  of  the 
court,  he  passed  upon  the  case  and 
enjoined  the  defendants  ,from  collect- 
ing the  tax.  So  in  the  case  of  Utica 
Mfg.  Co,  V.  Supervisors,  etc.,  1  Barb. 
Ch.  4:32,  a  demurrer  to- a  bill  filed  to 
restrain  an  illegal  tax  having  been 
overruled,  the  chancellor  afSrmed  the 
ruling,  stating,  however,  that  as  no 
question  was  raised  by  counsel  re- 
specting the  jurisdiction  of  the  court, 
he  had  not  considered  whether  it  was 
a  proper  case  for  equitable  cognizance. 
Numerous  cases  are  found  in  the  re- 
ports where  jurisdiction  has  been 
token    under    similar    circumstances 


and  the  collection  of  an  illegal  tax 
restrained,  but  our  attention  has  not 
been  called  to  any  well  considered 
case  where  a  court  of  equity  has  in- 
terfered by  injunction  after  its  juris- 
diction was  questioned,  except  upon 
some  one  of  the  special  circumstances 
mentioned.  The  decision  of  the  Court 
of  Appeals  of  New  York  in  Haywood 
V.  Buffalo,  14  N.  Y.  534,  is  in  con- 
formity with  the  views  here  ex- 
pressed. *  *  *  In  8usquehanna 
Bk.  v.  Broome  Co.,  25  N.  Y,  312,  the 
same  doctrine  was  substantially  re- 
peated, the  court  declaring  that  a  bill 
to  restrain  the  collection  of  a  tax 
would  not  lie  unless  the  case  was 
brought  within  some  acknowledged 
head  of  equity  jurisdiction.  The  Su- 
preme Court  of  Illinois  is  equally  clear 
upon  this  question.  In  the  case  of 
Cook  Co.  V.  R.  Co.,  35  111.  465,  the 
subject  was  considered,  and  the  court 
said  that  it  had  been  unable  to  find 
any  decision,  in  its  previous  adjudica- 
tions, asserting  a  right  to  bring  a 
bill  to  restrain  the  collection  of  a 
tax  illegally  assessed,  without  regard 
to  special  circumstances.  It  con- 
cludes an  examination  of  its  former 
decisions  by  stating;  that  while  it  was 
considered  settled  that  a  court  of 
equity  would  never  entertain  a  bill  to 
restrain  the  collection  of  a  tax,  ex- 
cept in  cases  where  the  tax  was  un- 
authorized by  law,  or  where  it  was 
assessed  upon  property  not  subject  to 
taxation,  it  had  never  held  that  juris- 
diction would  be  taken  in  these  ex- 
cepted cases  virithout  special  circum- 
stances, showing  that  the  collection 
of  the  tax  would  be  likely  to  produce 
irreparable  injury,  or  cause  a  multi- 
plicity of  suits.  Upon  principle  this 
must  be  the  case.  The  equitable  pow- 
ers of  the  court  can  only  be  invoked 
by  the  presentation  of  a  case  of  equi- 
table cognizance.     There  «an  be  no 
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to  recover  back  the  excess,  but  they  cannot  recover  if  the  payment  was 
voluntary.™ 

If  stock  is  sold  to  satisfy  an  illegal  tax,  an  action  of  trover  or  case 
will  lie  to  recover  damages.''^ 


IV.    EXEMPTIONS    FROM    TAXATION 

§  4630.  In  general.  A  public  corporation — that  is,  a  corporation 
established  by  the  state  merely  ak  an  agency  or  instrument  of  govern- 
ment ''^ — is  not  taxable.  But  this  principle  does  not  apply  to  those 
private  corporations,  called  quasi  public,''^  which  perform  services 
which  are  peculiarly  beneficial  to  the  public,  like  railroad  companies, 
water  and  gas  companies,  and  the  like.  Such  corporations  are  in  no 
sense  instruments  of  government,  and  their  property  is  taxable  to  the 
same  extent  as  the  property  of  any  other  private  corporation,  unless 
it  has  been  expressly  exempted  by  the  legislature,''*  and  no  private 


such  case,  at  least  in  the  federal 
courts,  where  there  is  a  plain  aad  ade- 
quate remedy  at  law.  And  except 
where  the  special  circumstances  which 
we '  have  mentioned  exist,  the  party 
of  whom  an  illegal  tax  is  collected 
has  ordinarily  ample  remedy,  either 
by  action  against  the  officer  making 
the  collection  or  the  body  to  whom 
the  tax  is  paid.  Here  such  remedy 
existed.  If  the  tax  was  illegal,  the 
plaintiff  protesting  against  its  en- 
forcement might  have  had  his  action, 
after  it  was  paidj  against  the  officer 
or  the  city  to  recover  back  the  money; 
or  he  might  have  prosecuted  either  for 
his  damages.  No  irreparable  injury 
would  have  followed  to  him  from  its 
collection.  Nor  would  he  have  been 
compelled  to  resort  to  a  multiplicity  of 
suits  to  determine  his  rights.  His  en- 
tire claim  might  have  been  embraced 
in  a  single  action.  We  see  no  ground 
for  the  interposition  of  a  court  of 
equity  which  would  not  equally  justi- 
fy such  interference  in  any  case  of 
threatened  invasion  of  real  or  personal 
property. ' '    See  also  §  4619,  supra. 

70  See  Stanley  v.  Board  of  Sup  'rs 
of  Albany  Co.,  121  U.  S.  535,  30  L. 
Ed.    1000;    Exchange    Nat.    Bank    v.- 


Miller,  19  Fed.  372;  Maekay  v.  City 
^  Co,unty  of  San  Francisco,  113  Cal. 
392,  45  Pao.  696;  Indianapolis  v.  Va- 
jen.  111  ind.  240,  12  N.  B.  311;  Louis- 
ville &  N.  E.  Co.  V.  Com.,  89  Ky.  531, 
12  8.  "W.  1064. 

Where  bank  stock  owned  by  one 
person  is  levied  upon  and  advertised 
for  sale  to  pay  another 's' taxes,  when 
there  is  no  law  making  such  stock'dis- 
trainable  for  taxes,  and  the  owner  of 
the  stock,  with  full  knowledge  of  all 
the  facts,  and  in  possession  of  the 
stock,  pays  the  tax,  although  under 
protest,  the  payment  is  voluntary,  and 
cannot  be  recovered  back.  Sowles  v. 
Soule,  59  Vt.  131,  7  Atl.  715, 

TiSprague  v.  Fletcher,  69  Vt.  69, 
37  L.  E.  A.  840,  37  Atl.  239. 

72  §  65  et  seq.,  supra. 

73  §  73,  supra. 

74  Thomson  v.  Union  Pac.  By.  Co., 
9  Wall.  (U.  S.)  579,  19  L.  Ed.  792; 
Louisville  Water  Co.  v.  Hamilton,  81 
Ky.  517;  Com.  v.  Lowell  Gas  Light 
Co.,  12  Allen  (Mass.)  75;  People  v. 
Forrest,  97  N.  Y.  97. 

The  fact  that  part,  or  even  most, 
of  the  stock  of  a  water  or  gas  com- 
pany, is  owned  by  the  city  in  which 
it    is    located,    does    not    exempt  it^ 
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corporation  can  claim  an  exemption  from  the  power  of  the  state  to 
impose  taxes,  unless  the  state  has  granted  such  an  exemption.''^ 

§4631.  Constitutional  exemption.  Exemptions  are  sometimes 
given  by  the  constitution  itself,  but  generally  it  is  left  for  the  legis- 
lature to  make  provision  on  the  subject  within  the  limitations  pre- 
scribed by  the  constitution.  A  constitutional  provision  that  the 
legislature  may  exempt  certain  property,  or  the  property  of  cer- 
tain corporations,  from  taxation,  is  not  selfrexeeuting.  It  merely 
authorizes  the  legislature  to  create  the  exemption,  and  there  is  no 
exemption  until  the  legislature  has  acted  in  pursuance  of  such 
authority.''* 

§4632.  Legislative  power-^In  absence  of  constitutional  prohibi- 
tion. In  the  absence  of  a  constitutional  provision  to  the  contrary, 
the  legislature  has  the  right  to  enter  into  a  contract  for  exemption, 
either  limited  or  unlimited,  from  taxation.'''     This  rule  of  law  has 


property    from    taxation.      Louisville 
Water  Co.  v.  Hamilton,  81  Ky.  517. 

75  §4638,  infra. 

"The  great  object  of  an  incorpo- 
lation  is  to  bestow  thfe  character  and 
properties  of  individuality  on  a  col- 
lective and  changing  body  of  men. 
This  capacity  is  always  given  to  such 
a  body.  Any  privileges  which  may 
exempt  it  from  the  burthens  common 
to  individuals  do  not  flow  necessarily 
from  the  charter,  but  must  be  ex- 
pressed in  it,  or  they  do  not  exist." 

'Providence   Bank   v.   Billings,  4   Pet. 

"  (v.  S.)  514,  7  L.  Ed.  939. 

76  People  V.  Anderson,  117  111.  50, 
7  N.  E.  625;  Congrfegatiou  of  United 
Brethren  of  Salem  &  Vicinity  v.  Com- 
missioners of  Eorsyth  County,  115  N. 
C.  489,  20  S.  E.  626.  And  see  Sani- 
tary Dist.  of  Chicago  v.  Martin,  173 
HI.  246,  64  Am.  St.  Rep.  110,  50  N.  B. 
251;  Philadelphia  v.*  Barber,  160  Pa. 
Bt.  123,  28  Atl.  644;  "Wagner  Free  In- 
stitute V.  Philadelphia,  132  Pa.  St. 
612,  19  Am.  St.  Rep.  613,  19  Atl.  297. 

77 "The  question  is  no  longer  open 
for  argument  here,  for  it  is  settled 
By  the  repeated  adjudications  of  this 


court,  that  the  state  may,  by  contract 
based  on  a  consideration,  exempt  the 
property  of  an  individual  or  corpora- 
tion from  taxation,  either  for  a  spe- 
cified period,  or  permanently."  Home 
of  the  Friendless  v.  Eouse,  8  Wall. 
(U.  S.)  430,  19  L.  Ed.  495. 

In  the  exercise  of  its  power  as  a 
local  legislature  for  the  District  of 
Columbia,  "Congress,  like  any  state 
legislature  unrestricted  by  constitu- 
tional provisions,  may  at  its  discre- 
tion wholly  exempt  certain  classes  of 
property  from  taxation,  or  may  tax 
them  at  a  lower  rate  than  other  prop- 
erty." Gibbons  v.  District  of  Colum- 
bia, 116  U.  S.  404,  29  L.  Ed.  680. 

"The  assumption  that  a  state,  in 
exempting  certain  property  from  tax- 
ation, relinquishes  a  part  of  its  sov- 
ereign power,  is  unfounded.  The 
taxing  power  may  select  its  objects  of 
taxation;  and  this  is  generally  regu- 
lated by  the  amount  necessary  to  an- 
swer the  purposes  of  the  state." 
Piqua  Branch  of  State  Bank  v.  Knoop, 
16  How.  (U.  S.,)  369,  14  L.  Ed..977. 

A  municipality  cannot,  in  granting 
a  fraii.ehise  to  a  public  service  corpo- 
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long  been  established.''*    That  it  is  an  erroneous  rule  of  law  has  been 
maintained  by  various  judges'*  who  have  recognized  its  existence 


ration,  contract  away  the  state's  pow- 
er to  tax  such  corporation.  Sioux 
City  St.  E.  Co.  V.  Sioux  City,  138  U. 
S.  98,  34  L.  Ed.  898. 

A  tax  sale  of  property  exempt  from 
taxation  is  void,  and,  hence,  in  an 
action  of  ejectment  brouight  by  a 
canal  company,  the  canal  and  works 
of  which  are  exempt  from  taxation, 
the  offer  of  the  defendant  to  prove 
a  tax  title  to  that  part  of  the  canal 
involved  is  properly  rejected.  Mack- 
all  V.  Chesapeake  &  O.  Canal  Co.,  94 
V.  S.  308,  24  L.  Ed.  161, 

A  franchise-tax  statute  which  de- 
clares that  its  provisions  "shall  not 
be  construed  to  apply ' '  to  any  cor- 
poration which  has  not  theretofore 
exercised  or  may  not  thereafter  exer- 
cise any  municipal  franchise  is  not 
invalid  as  an  attempt  on  the  part  of 
the  legislature  to  control  the  courts 
in  the  performance  of  their  function 
of  interpreting  statutes,  the  quoted 
words  being  equivalent  to  the  words 
"shall  not  apply,"  and  being  in- 
tended to  limit,-  not  the  judicial  power 
of  interpretation,  but  rather  the  scope 
of  the  statute  itself.  State  Board  of 
Assessors  v.  Plainfield  Water  Supply 
Co.,  67  N.  J.  L.  357,  52  Atl.  230. 

Since  the  statutes  of  a  state  can 
have  no  effect  beyond  its  territorial 
limits,  except  in  so  far  as  other  states 
may  see  fit  to  recognize  them,  a  char- 
ter or  statutory  provision  exempting 
the  property  or  stock  of  a  corporation 
from  taxation  cannot  be  set  up  in  an- 
other state  to  defeat  a  tax  levied  by 
such  state  upon  property  situated 
therein,  or  upon  shares  of  stock  held 
by  residents  thereof.  Appeal  Tax 
Court  of  Baltimore  v.  Gill,  50  Md.  377; 
Appeal  Tax  Court  of  Baltimore  v.  Pat- 
terson, 50  Md.  354;  People  v.  Cole- 
man, 135  N.  Y.  231,  31  N.  E.  1022. 

78  It  is  too  late  to  raise  the  ques- 


tion in  the  Federal  Supreme  Court 
of  the  power  of  a  state  legislature  to 
grant  a  perpetual  exemption;  that  it 
has  the  power  to  bind  the  state  and 
thus  to  bind  its  successors  is  settled. 
Humphrey  v.  Pegues,  16  Wall.  (TJ.  S.) 
244,  21  L.  Ed.  326. 

"It  has  been  held,  and  the  doc- 
trine has  been  so  often  repeated  that 
it  is  no  longer  an  open  question,  that 
the  legislature  of  a  state  may  exempt 
the  property  of  particular  persons  or 
corporations  from  taxation,  either  for 
a  limited  time  or  perpetually." 
Piekard  v.  East  Tennessee, '  V.  &  G. 
E.  Co.,  130  IT,  S.  637,  32  L.  Ed.  1051. 
See  also  Minot  v.  Philadelphia,  W.  & 
B.  E.  Co.  (The  Delaware  Eailroad 
Tax),  18  Wall.  (U.  S.)  206,  21  L.  Ed. 
888. 

79  In  delivering  the  opinion  of  the 
court  in  Ford  v.  Delta  &  Pine  Land 
Co.,  164  U.  S.  662,  41  L.-Ed.  590,  Mr. 
Justice  Brewer,  citing  Washington 
University  v.  Eouse,  8  Wall.  (U.  S.) 
439,  note  19  L.  Ed.  498,  mentions  the 
fact  that  there  has  been  strong  judi- 
cial dissent  from  the  doctrine  that 
the  legislature  has  the  power  to  grant 
a  permanent  exemption.  In  hia  dis- 
senting opinion  in  the  cited  ease,  Mr. 
Justice  Miller  expressed  his  emphatic 
disapproval  of  such  doctrine  in  the 
following  language:  "We  do  not  be- 
lieve that  any  legislative  body,  "Sitting 
under  a  state  constitution  of  the  usual 
character,  has  a  right  to  sell,  to  give, 
or  to  barter  away  forever  the  taxing 
power  of  the  state.  This  is  a  power 
which  in  modert  political  societies,  is 
absolutely  necessary  to  the  continued 
existence  of  every  such  society.  While 
under  such  forms  of  government,  the 
ancient  chiefs  or  heads  of  the  govern- 
ment might  carry  it  on  by  revenues 
owned  by  chem  personally,  and  by  the 
exaction    of    personal    service    from 
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with  regret."  But,  notwithstanding  the  fact  that  it  has  been  vigor- 
ously assaulted  with  earnest  dissent,  it  has  survived  and  is  to-day  the 
rule  generally  accepted."  The  4uestion  is,  it  has  been  said,  one  of 
policy  and  not  of  power.'*  "The  courts  of  the  country  are  not  the 
proper  tribunals  to  apply  the  corrective  to  improvident  legislation 
of  this  character.  If  there  be  no  constitutional  restraint  on  the  action 
of  the  legislature  on  this  subject,  there  is  no  remedy,  except  through 
the  influence  of  a  wise  public  sentiment,  reaching-  and  controlling 
the  conduct  of  the  law-making  power, ' '  ^  and  this  is  true  even  though 


their  subjects,  no  civilized  govern- 
ment has  ev8r  existed  that  did  not 
depend  upon  taxation  in  some  form 
for  the  continuance  of  that  existence. 
To  hold,  then,  that  any  one  of  the  an- 
nual legislatures  can,  by  contract,  de- 
prive the  state  forever  of  the  power 
of  taxation,  is  to  hold  that  they  cam 
destroy  the  government  which  they 
are  appointed  to  serve,  and  that  their 
action  in  that  regard  is  strictly  law- 
ful." 

80 "In  my  view,"  says  Justice  Van 
Syckel  of  the  New  Jersey  Court  of 
Errors  and  Appeals,  "it  is  unfortu- 
nate that  judicial  decision  has  so 
firmly  established  the  doctrine  that 
the  legislature  can  barter  away  so 
essential  an  attribute,  of  government 
as  that  of  the  power  to  tax,  but  it 
is  now  too  late  to  call  it  in  question. ' ' 
Singer  Mfg.  Co,  v,  Heppenheimer,  58 
N.  J.  L.  633,  32  L.  R.  A.  643,  34  Atl. 
1061. 

"While  it  were  better  for  the  in- 
terest of  the  community  that  this 
power  [to  tax] '  should  on  no  occasion 
be  surrendered,  this  court  has  always 
held  that  the  legislature  of  a  state, 
unless  restrained  by  constitutional 
limitations,  has  full  power  over  the 
subject  and  can  make  a  contract  with 
a  corporation  to  exempt  its  property 
from  taxation,  either  in  perpetuity  or 
for  a  limited  period  of  time."  Bailey 
V.  Maguire,  22  Wall.  (U.  S.)  215,  22 
L.  Ed.  850. 

81 ' '  There  is  no  subject  over  which 
it  is  of  greater  moment  for  the  state 


to  preserve  its  power  than  that  of 
taxa;tion.  It  has,  nevertheless,  been 
held  by  this  court,  not,  however, 
without  occasioning  earnest  dissent 
from  a  minority,  that  the  power  of 
taxation  over  particular  parcels  of 
property,  or  over  property  of  particu- 
lar persons  or  oorpora;tions,  may  be 
surrendered  by  one  legislative  body, 
so  as  to  bind  its  successors  and  the 
state."  Tomlinson  v.  Jessup,  15 
Wall.  (U.  S.)  454,  21  L.  Ed.  204. 

"The  power  of  the  legislature  of  a 
state  to  exempt  particular  parcels  of 
property  of  individuals  or  of  corpora- 
tions from  taxation,  not  merely  during 
the  period  of  its  own  existence,  but 
so  as  to  be  beyond  the  control  of  the 
taxing  power  of  succeeding  legisla- 
tures, has  been  asserted  in  several 
cases  by  this  court,  although  against 
this  doctrine  there  have  been  earnest 
prote^s  by  individual  judges. ' '  Hoge 
V.  E.i(vhmond  &  D.  E.  Co.,  99  XJ.  S. 
348,  25  L.  Ed.  303. 

SZPiqua  Branch  of  State  Bank  v. 
Kuoop,  16  How.  (TJ.  S.)  369',  14  L. 
Ed.  977. 

83  Wilmington  &  W.  R.  Co.  v.  Eeid, 
13  Wall.  (TJ.  S.)  264,  20  L.  Ed.  568. 

"A  court  may  appropriately  deter- 
mine whether  property  taxed  was  or 
was  not  within  the  taxing  power,  but 
if  within,  not  that  the  power  has  or 
has  not  been  discreetly  exercised." 
People  V.  Commissioners  of  Taxes  & 
Assessments  for  City  &  County  of 
New  York,  2  Black  (U.  S.)  620,  17 
L.  Ed.  451. 
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it  be  conceded 8*  "that  it  were  better  for  the  interest  of  the  state, 
that  the  taxing  power  *  *  *  should  on  no  occasion  be  surren- 
dered." ««        .  ^ 

What  shall  be  the  scope  of  the  exemption-  granted  will  rest  in  the 
pleasure  of  the  legislature.  Such  e'xemption  may  extend  to  all  or 
only  to  part  of  the  property  of  the  corporation;  it  may  be  perpetual 
or  for  merely  a  limited  period ;  it  ma.y  be  unqualified  or  contingent,*' 
and  it  may  relieve  from  all  taxes  or  from  only  a  part  thereof.''' 
This  view  of  the  matter  is  the  prevailing  one  but,  as  has  been  indi- 
cated, it  is  not  a  unanimous  one.  Some  of  the  state  courts  and  some 
of  the  individual  judges  of  the  Supreme  Court  of  the  United  States 
have  held  that,  even  in  the  absence  of  a  constitutional  prohibition, 
the  legislature  of  a  state  has  no  power  to  bargain  away  >  the  taxing 
power  of  the  state  by  granting  an  irrevocable  exemption  from  taxa- 
tion.'*   The  contrary  rule,  however,  is  now  well  established  by  the 


84  As  was  done  in  Wilmington  & 
W.  E.  Co.  V.  Eeid,  supra. 

85  Wilmington  &  "W.  E.  Co.  v.  Eeid, 
supra. 

86 ' '  The  constitutional  power  to 
grant  exemption,  wholly  or  partially, 
and  for  fixed  or  indefinite  periods, 
necessarily  includes  the  power  to  ex- 
empt upon  conditions  or  contingencies 
which  are  to  happen  in  the  future. 
To  hold  that  an  exemption  is  good 
for  a  term  of  years,  and  is  not  good 
if  made  to  depend  upon  a  plain  con- 
tingency by  which  it  may  take  effect 
in  some  years  and  not  in  otbers,  is 
* .  *  *  a  distinction  neither,  sound 
in  principle  nor  supported  by  author- 
ity." Mobile  &  O.  E.  Co.  v.  Tennes- 
see, 153  U.  S.  486,  38  L.  Ed.  793.  So 
the  exemption  may  consist  of  a  stip- 
ulation that  no  tax  shall  be  imposed 
which  will  reduce  the  corporate  divi- 
dends to  less  than  a  certain  per  cent. 
Mobile  &  O.  E.  Co.  v.  Tennessee,  153 
U.  S.  486,  38  L.  Ed.  793.  But  "a 
permanent  exemption  of  land  from 
taxation,  or  an  exemption  dependent 
upon  the  will  of  an  individual,  is 
something  not  to  be  adjudged  unless 
the  language  creating  such  exemption 
clearly    compels    such    construction." 


Winona  &  St.  P.  Land  Co.  v.  Minne- 
sota, 159  U.  S.  52.6,  40  L.  Ed.  247. 

87  The  legislature  ' '  under  the  power 
of  absolute  exemption,  could  include 
in  a  charter  contract  a  provision  that 
the  property  of  the  corporation  should 
'be  only  liable  for  one-half  the  cur- 
rent rate  of  taxation  levied  by  the 
state  during  any  year,  or  it  could 
constitutionally  provide  by  the  char- 
ter that  the  corporate  property  should 
be  assessed  at  only  one-half  of  its 
value.  The  legislative  power  to  make 
such  terms,  especially  in  charters  of 
corporations,  cannot  be  doubted. 
They  would  be  clearly  included  in  the 
general  power  to  grant  absolute  ex- 
emptions." Mobile  &  O.  E.  Co.  v. 
Tennessee,  153  TJ.  S.  486,  38  L.  Ed. 
793. 

"It  has  been  held  many  times  in 
this  court  that  a  state  may  make  a 
valid  contract  that  a  corporation  or 
its  property  within  its  territory 
*  *  *  shall  be  subject  to  a  limited 
and  specified  taxation."  Erie  Ry.  Co. 
V.  Pennsylvania,  21  Wall.  (U.  S.)  492, 
22  L.  Ed.  595. 

,88  See  the  dissenting  opinions  of 
Chief  Justice  Chase,  and  Justices  Mil- 
ler .and  Field,  in  Washington  Univer- 
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decisions  of  the  Supreme  Court  of  the  United  States,  which,  of 
course,  are  controlling  and  must  be  followed  by  the  state  courts.  Ac- 
cording to  these  decisions,  in  the  absence  of  a  constitutional  prohibi- 
tion, the  legislature  of  a  state  has  the  power,  for  a  consideration, 
to  grant  to  a  private  corporation  an  exemption  from  taxation,  either 
for  a  limited  time  or  forever,  or  to  agree  to  tax  it  to  a  certain  extent 
only;  and,  if  it  does  so,  it  cannot  afterwards  revoke  the  exemption  or 
impose  taxes  in  violation  of  the  agreement,  unless  it  has  reserved  the 
right  to  do  so.  In  such  a  case  the  grant  of  exemption  from  taxation 
is  a  contract  between  the  stat^  and  the  corporation,  within  the  mean- 
ing of  the  provision  in  the  Federal  Constitution  prohibiting  any 
state  from  passing  laws  impairing. the  obligation  of  contracts.'^    But, 


sity  V.  Bouse,  8  Wall.  (U.  S.)  439, 
19  L.  Ed.  498.  And  in  the  state 
courts,  see  East  Saginaw  Mfg.  Co.  v. 
East  Saginaw,  19  Mich.  259,  2  Am. 
Eep.  82;  Brewster  v.  Hough,  10  N.  H. 
138;  Raleigh  &  G.  R.  Co.  v.  Reid,  64 
N.  C.  155  (reversed  in  13  Wall.  [U. 
S.]  269,  20  L.  Ed.  570);  Mechanics' 
&  Traders'  Branch  of  State  Bank  v. 
Debolt,  1  Ohio  St.  591  (reversed  in 
18  How.  [IT.  S.]  280,  15  L.  Ed.  458); 
Mott  V.  Pennsylvania  B.  Co.,  30  Pa. 
St.  9,  72  Am.  Dec.  664;  West  Wiscon- 
sin Ry.  Co.  V.  Trempealeau  County 
Sup'rs,  35  Wis.  257. 

89  United  States.  Mobile  &  O.  B. 
Co.  V.  Tennessee,  153  U.  S.  486,  38  L. 
Ed.  793;  Wilmington  &  W.  B.  Co.  v. 
Alsbrook,  146  U.  S.  279,  39  L.  Ed. 
972;  New  Orleans  v.  Houston,  119  U. 
S.  265,  30  L.  Ed.  411;  St.  Anna's  Asy- 
lum V.  New  Orleans,  105  U.  S.  362, 
26  L.  Ed.  1128;  Northwestern  Uni- 
versity V.  People,  99  U.  S.  309,  25 
L.  Ed.  387;  Farrington  v.  Tennessee, 
95, U.  S.  679,  24  L.  Ed.  558;  New  Jer- 
sey v.  Yard,  95  U.  S.  104,  24  L.  Ed. 
352;  Wilmington  &  W.  R.  Co.  v.  Reid, 
13  Wall.  264,  20  L.  Ed.  568;  Wash- 
ington University  v.  Bouse,  8  Wall. 
439,  18  L.  Ed.  498;  Home  of  the 
Friendless  v.  Bouse,  8  Wall.  430,  19 
L.  Ed.  495;  Jefferson  Branch  Bank  v. 
Skelly,  1  Black  436,   17  L.  Ed.  173; 


Dodge  V.  Woolsey,  18  How.  331,  15 
L.  Ed.  401. 

And  in  the  state  courts  see,  among 
many  other  cases  which  might  be 
cited: 

Alabama.  Mobile  &  S.  H.  B.  Co.  v. 
Kennerly,  74  Ala.  566. 

Arkansas.  Oliver  v.  Memphis  &  L. 
R.  B.  Co.,  30  Ark,  128. 

Florida.  Atlantic  &  G.  B.  Co.  v. 
Allen,  15  Pla.  637. 

Georgia.  Western  &  A.  R.  Co.  v. 
State,  54  Ga.  428. 

Illinois.  Neustadt  v.  Illinois  Cent. 
R.  Co.,  31  111.  484;  Hlinois  Cent.  B.  Co. 
V.  McLean  County,  17  111.  291. 

Kentucky.  Franklin  County  Court 
V.  Deposit  Bank  of  Frankfort,  87  Ky. 
370,  9  S.  W.  212. 

Maryland.  State  v.  Baltimore  &  O. 
B.  Co.,  48  Md.  49. 

Mississippi.  Mobile  &  O.  B.  Co.  v. 
Moseley,  52  Miss.  127;  O'Donnell  v. 
Bailey,  24  Miss.  386. 

Missouri.  Mechanics '  Bank  v.  Kan- 
sas City,  73  Mo.  555;  Livingston  Coun- 
ty V.  Hannibal  &  St.  J.  B.  Co.,  60  Mo. 
516. 

New  Jersey.  Singer  Mfg.  Co.  v. 
Heppenheimer,  58  N.  J.  L.  633,  32  L. 
B.  A.  643,  34  Atl.  1061;  State  Board  of 
Assessors  v.  Morris  &  E.  R.  Co.,  49  N. 
J.  L.  193,  7  Atl.  826. 

Pennsylvania.  Iron  City  Bank  v. 
Pittsburgh,  37  Pa.  St.  340. 
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even  conceding  all  of  this,  exemptions  are  not  pampered  favorites 
of  the  courts,  and,  according  to  the  Federal  Supreme  Court  than 
which  no  court  has  more  pertinaciously  guarded  the  integrity  of  such 
exemptions  as  wear  the  habilajnents  of  contract,  "it  is  not  too  much 
to  say  that  courts  are  astute  to  seize  upon  evidence  tending  to  show 
either  that  *  *  *  exemptions  were  not  originally  intended,  or 
that  they  have  become  inoperative  hy  changes  in  the  original  con- 
stitution of  the  companies.  "^ 

§  4633.  —  When  constitutional  prohibition  exists.  In  some  states 
the  constitution  expressly  provides  that  the  legislature  shall  not 
grant  an  exemption  from  taxation,  or  limits  its  power  in  this  respect 
to  particular  corporations,  as  religious,  educational,  or  charitable 
corporations,  or  to  particular  property,  or  property  used  for  a  par- 
ticular purpose.  Of  course,  a  grant  of  exemption  to  a  corporation 
in  violation  of  such  a  prohibition  is  absolutely  void.*^    Nor  is  it  only 


Tennessee.  State  v.  Bank  of  Com- 
merce, 95  Tenu.  221,  31  8.  W.  993; 
Memphis  ,  v.  Memphis  'City  Bank,  91 
Tenn.  574,  19  S.  "W.  1045;  University 
of  the  South  v.  Skidmore,  87  Tenn,. 
155,  9  S.  W.  892; 'State  v.  Butler,  89 
Tenn.  614,  8  S.  "W.  586;  Bank  of  Com- 
merce V.  McGowan,  6  Lea  703. 

Vermont.  Rutland  Sav.  Bank  v. 
Town  of  Rutland,  52  Vt.  463. 

Virginia.  Whiting  v.  Town  of  West 
Point,  88  Va.  905,  15  L.  B.  A.  860,  29 
Am.  St.  Rep.  750,  14  S.  E.  698;  Peters- 
burg V.  Petersburg  Benev.  Mechanics' 
Ass'n,  78  Va.  431. 

West  Virginia.  Chesapeake  &  O.  E. 
Co.  V.  Miller,  19  W.  Va.  408. 

Wisconsin.  Milwaukee  Elec.  Rail- 
way &  Light  Co.  V.  Milwaukee,  95 
Wis.  43,  69  N.  W.  796. 

' '  That  a  state  has  power  to  make  a 
contract  which  will  bind  it  in  future, 
is  so  universally  held  by  the  courts  of 
the  United  States  and  of  the  states, 
that  a  general  citation  of  the  authori- 
ties is  unnecessary  on  the  subject." 
Piqua  Branch  of  State  Bank  v.  Knoop, 
16  How.  (U.  S.)  369,  14  L.  Ed.  977. 

90  Yazoo  &  M.  Val.  R.  Co.  v.  Adams, 
180  U.  S.  1,  45  L.  Ed.  395. 


91  United  States.  Louisville  &  N.  E. 
Co.  V.  Palmes,  109  U.  S.  244,  27  L.  Ed. 
922. 

Arkansas.  Little  Rock  &  Pt.  S. 
Ry.  Co.  V.  Worthen,  46  Ark.  312. 

Illinois,  Jack  v.  Weiennett,  115 
111.  105,  56  Am.  Rep.  129,  3  N.  B. 
445. 

Oregon.  Hibernian  Benev.  Society 
V.  Kelly,  28  Ore.  173,  30  L.  R.  A.  167, 
52  Am.  St.  Rep.  769,  42  Pae.  3;  Hogg 
V.  Maekay,  23  Ore.  339,  19  L.  E.  A. 
77,  37  Am.  St.  Rep.  682,  31  Pae.  779. 

Tennessee.  Nashville  &  K  R.  Co. 
V.  Wilson  County,  89  Tenn.  597,  15  S. 
W.  446. 

See  other  eases  eited  in  this  and 
following  notes. 

The  legislature  cannot  grant  to  cor- 
porations, for  pecuniary  profit,  any 
exemption  from  taxation  not  enjoyed 
by  private  individuals,  where  there  is 
a  constitutional  provision  that  the 
property  of  such  corporations  shall  be 
subject  to  taxation  the  same  as  that 
of  individuals.  Mobile  v.  Stonewall, 
Ins.  Co.,  53.  Ala.  570;  Davenport  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  38  Iowa 
633 ;  Iowa  Homestead  Go.  v.  Webster 
County,  21  Iowa  221;  Adams  v.  Yazoo 
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exemptions  which  are  expressly  granted  that  are  void  under  such 


S,  M.  Val.  B.  Co.,  75  Miss.  275,  22  So. 
824. 

It  has  been  held  that  such  a  provi- 
sion should  not  be  construed  as  pro- 
hibiting the  granting  of  exemptions 
to  quasi  public  corporations,  like  rail- 
road companies.  Yazoo  &  M.  Val.  E. 
Co.  V.  Board  of  Levee  Commissioners, 
37  Fed.  24. 

Under  a  constitutional  provision 
that  the  legislature  "shall  provide  by- 
law for  uniform  and  equal  rate  otf  as- 
sessment and  taxation;  and  shall  pre- 
scribe such  regulations  as  shall  secure 
a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  ex- 
cepting such  only  for  municipal,  edu- 
cational, literary,  scientific,  religious, 
or  charitable  purposes  as  may  be  spe- 
cially exempted  by  law,"  the  legisla- 
ture has  no  power  to  exempt  any 
property  not  used  for  the  purposes 
specified.  Hibernian  Benev.  Society  v. 
Kelly,  28  Ore.  173,  30  L.  E.  A.  167,  52 
Am.  St.  Eep.  769,  42  Pac. ,  3 ;  Hogg  v. 
Mackay,  23  Ore.  339,  19  L.  E.  A.  77, 
37  Am.  St.  Eep.  682,  31  Pae.  779. 

According  to  the  weight  of  author- 
ity, a  constitutional  provision  exempt- 
ing or  authorizing  the  legislature  to 
exempt  certain  property  or  certain 
corporations  from  taxation  impli^ly 
prohibits  any  other  exemptions  than 
those  specified.    See: 

Arkansas.  Fletcher  v.  Oliver,  25 
Ark.  389. 

TlliTiois.  People's  Loan  &  Home- 
stead Ass'n  V.  Keith,  153  111.  609,  28 
L.  E.  A.  65,  39  N.  B.  1072;  Chicago  v. 
Baptist  Theological  Union,  115  HI. 
245,  2  N.  E.  254;  Northwestern  Uni- 
versity V.  People,  80  HI.  333,  22  Am. 
Eep.  187. 

Indiana.  Deniston  v.  Terry,  141 
Ind.  677,  41  N.  B.  143;  State  v.  In- 
dianapolis, 69  Ind.  375,  <35  Am.  Eep. 
223. 

Louisiana.    Louisiana  Cotton  Mfg. 


Co.  v.  New  Orleans,  31  La.  Ann.  440; 
New  Orleans  v.  People's  Ins.  Co.,  27 
La.  Ann.  519. 

Nebraska.  Union  Pac.  B.  Co.  v. 
Saunders  County  Com'rs,  7  Neb.  228. 

North  Carolina.  Charlotte  Building 
&  Loan  Ass'n  v.  Commissioners  of 
Mecklenburg  County,  115  N.  0.  410, 
20  S.  E.  526. 

Pennsylvania.  Donohugh's  Appeal, 
86  Pa.  St.  306. 

Tennessee.  Memphis  v.  Memphis 
City  Bank,  91  Tenu.  574,  19  S.  W. 
1045;  Nashville  &  K.  E.  Co.  v.  Wilson 
County,  89  Tenn.  597,  15  S.  W.  446. 

Utah.  State  v.  Armstrong,  17  Utah 
166,  41  L.  E.  A.  407,  53  Pac.  981. 

West  Virginia.  Chesapeake  &  O. 
E.  Co.  V.  Miller,  19  W.  Va.  408. 

Contra,  Williamson  v.  Massey,  33 
Gratt.  (Va.)  237.  And  see  Francis  v. 
Atchison,  T.  &  S.  F.  B.  Co.,  19  Kan. 
303  ;  Ottawa  County  Com'rs  v.  Nelson, 
19  Kan.  234,  27  Am.  Eep.  101. 

Where  the  constitution  of  a  state 
expressly  provides  that  a  particular 
class  of  property  shall  be  taxed,  the 
legislature  cannot  exempt  it.  Mackay 
V.  City  &  County  of  San  Francisco, 
113  Cal.  392,  45  Pac.  696. 

Where  the  constitution  prohibits  ex- 
emption of  the  property  of  corpora- 
tions from  taxation  except  where  it 
is  actually  used  for  church,  school  or 
charitable  purposes,  the  legislature 
cannot  exempt  property  used  only  in 
part  for  such  purposes.  New  Orleans 
V.  New  Orleans  Water  Works  Co.,  36 
La.  Ann.  432. 

A  constitutional  provision  allowing 
the  legislature  to  exempt  from  taxa- 
tion the  buildings  of  "institutions  of 
purely  public  charity,"  only  applies 
to  buildings  owned  and  exclusively 
used  by  such  institutions,  and  it  does 
not  apply,  therefore,  to  a  building 
which  is  owned  by  a  Masonic  order, 
but  a,  part  of  which  is  leased  by  it  for 


8211 


§  4633] 


Pbivate  Cobpoeations 


[Oh.  59 


prohibition.  On  the  other  hand,  a  law  which  indirectly  produces  a 
prohibited  exemption  will  be  inoperative  equally  with  one  which 
expressly  grants  such  an  exemption.^  So  where  a  corporation  is  in 
fact  of  such  a  class  as  to  fall  within  a  constitutional  provision  impos- 
ing a  tax,  the  legisMture  cannot  exempt  it  from  the  tax  by  declaring 
it  to  be  of  a  class  excepted  by  the  constitution.®^  Likewise,  where 
the  constitution  forbids  the  exemption  of  the  property  of  railroad 
companies,  a  statute  which,  in  requiring  such  companies  to  file  sched- 
ules of  their  property,  provides  that  the  "schedule  sha;ll  not  include 
nor  value  embankments,  tunnels,  cuts,'  ties,  trestles,  or  bridges" 
creates  a  pro  tanto  exemption  and  is  to  that  extent  invalid.**  More- 
over, a  constitutional  prohibition  against  exemptions  applies  to  the 
renewal,  after  its  adoption,  of  an  exemption  previously  granted,  al- 
though it  does  not  affect  an  exemption  previously  granted  and  which 
has  not  expired.®*     And  it  has  been  held  that  an  exemption  of  a 


purposes  not  eonneeted  with  its  ob- 
jects, though  the  rent  received  is  ap- 
plied by  it  to  its  general  objects.  Mor- 
ris V.  Lone  Star  Chapter  No.  6,  Royal 
Arch  Masons,  68  Tex.  698,  5  S.  W.  519. 

The  unconstitutionality  of  an  ex- 
emption clause  in  a  tax  statute  will 
not  render  the  entire  statute  void 
when  the  excision  of  such  clause  will 
not  interfere  with  the  enforcement  of 
the  remaining  parts  of  the  statute. 
Franklin  v.  Nashville,  C.  &  St.  L.  By., 
12  Lea  (Tenn.)  521. 

93  Little  Eock  &  F.  S.  E.  Co.  v. 
"Worthen,  120  TJ.  S.  97,  30  L.  Ed.  588. 

A  statute  which  attempts,  by  com- 
mutation, to  relieve  a  railroad  com- 
pany from  the  payment  of  any  taxes 
on  its  property  for  a  certain  period, 
in  consideration  of  its  agreement  to 
carry  the  troops  and  munitions  of  war 
of  the  state  free  of  charge,  is  in  vio- 
lation of  a  constitutional  provision  that 
all  taxation  shall  be  equal  and  uni- 
form, and  that  a  just  valuation  of  all 
property  shall  be  made  for  the  purpose 
of  taxation.  Hogg  v.  Maekay,  23 -Ore. 
339,  37  Am.  St.  Eep.  682.  "The  leg- 
islature," said  the  court  in  this  case,  • 
"cannot  do  indirectly  what  it  is  pro- 
hibited from  doing  directly.  The  right 


to  commute  is  simply  an  incident  of 
the  right  to  exempt,  and  the  denial 
of  the  power  to  exempt  must  neces- 
sarily preclude  the  existence  of  the 
power  to  commute."  See  also  Louisi- 
ana Cotton  Mfg.  Go.  V.  New  OrleanSj 
31  La.  Ann.  440. 

93  State  V.  McGrath,  95  Mo.  193,  8 
S.  W.  425. 

94  Little  Bock  &  F.  S.  E.  Co.  v. 
Worthen,  120  IT.  S.  97,  30  L.  Ed.  588. 
Said  the  coTirt:  .  "The  assessment  of 
property,  that  is,  the  appraisement 
and  estimate  of  its  value,  is  the  basis 
uppn  which  the  amount  of  the  tax  is 
fixed.  A  law,  therefore,  omitting  from 
assessment  portions  of  any  particular 
property,  thus  lessening  the  estimate 
of  its  value,  has  the  effect  of  exempt- 
ing it  to  that  extent  from  taxation. 
That  result  cannort  be  accomplished, 
as  well  observed  by  the  Supreme  Court 
of  the  state,  under  the  guise  of  regu- 
lating the  duties  of  assessors." 

96  St.  Louis,  L  M.  &  S.  E.  Co.  v. 
Berry,  113  V.  8.  465,  28  L.  Ed.  1055; 
Louisville  &  N.  E.  Co.  v.  Palmes,  109 
U.  S.  244,  27  L.  Ed.  922;  Trask  v. 
Maguire,  18  Wall.  (U.  S.)  391,  21  L. 
Ed.  938;  Boody  v.  Watson,  63  N.  H. 
320.    Compare  Citizens'  Bank  of  Lou- 
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corporation  does  not  continue  where,  after  the  adoption  of  a  con- 
stitutional prohibition  against  exemptions  from  taxation,  it  accepts 
an  act  amending  its  charter  so  as  to  make  it  a  corporation  of  a  differ- 
ent character  or  for  a  different  purpose.®*  And  when  the  state  con- 
stitution, adopted  after  the  grant  of  a  corporate  charter,  prohibits 
the  granting  of  exemptions,  the  grant  of  an  exemption  cannot  be 


isiana  v.  Board  of  Assessors  of  New 
Orleans,  54  Fed.  73.  See  St.  Paul  v. 
St.  Paul  &  S.  C.  E.  Co.,  23  Minn.  469. 

If  a  state  acquires  the  property  of 
a  corporation  which  is  exempt  from 
taxation,  and  grants  the  same  to  a 
new  corporation,  after  the  adoption  of 
a  constitutional  prohibition  against 
the  grant  of  an  exemption  from  taxa- 
tion, the  exemption  does  not  and  can- 
not pass  to  the  new  company.  Trask 
V.  Maguire,  18  Wall.  (U.  S.)  391,  21 
L.  Ed.  938. 

Nor  can  the  legislature,  after  the 
adoption  of  such  a  constitutional  pro- 
hibition, allow  a  corporation  to  trans- 
fer its  exemption  from  taxation  to 
another  corporation,  or  provide  for  its 
transfer  to  a  purchaser  under  fore- 
doaure  of  a  mortgage.  Louisville  & 
N.  E.  Co.  V.  Palmes,  109  U.  S.  244,  27 
L.  Ed.  922. 

Nor,  where  corporations  are  consoli- 
dated after  the  adoption  of  such  a 
constitutional  prohibition,  can  the  new 
corporation  be  given  an  exemption 
from  taxation  enjoyed  by  one  or  all  of 
the  old  corporations.  Chesapeake  & 
0.  Ey.  Co.  y.  Miller,  114  U.  S.  176, 
29  L.  Ed.  121;  St.  Louis,  I.  M.  &  S. 
Ey.  Co.  v.  Berry,  113  U.  S.  465,  28  L. 
Ed.  1055;  Memphis  &  L.  R.  B.  Co.  v. 
Railroad  Commissioners,  112  XT.  S. 
609,  28  L.  Ed.  837.      ' 

An  exemption  of  the  stock  of  a  rail- 
road company  from  taxation  does  not 
apply  to  stock  issued  by  it  for  the 
coiistruetion  of  branch  roads  under 
autho'ity  conferred  by  a  statute 
passed  after  the  adoption  of  a  consti- 
tutional prohibition  against  exemp- 
tions from  taxation.    Chicago,  B.  &  K. 


C.  E.  Co.  V.  GufEey,  120  U.  S.  569,  30 
L.  Ed.  732. 

Where  the  state  constitution  pro- 
hibited the  legislature  from  extending 
or  renewing  existing  charters,  or  pass- 
ing any  general  or  special  law  for  the 
benefit  of  a  corporation,  except  on 
condition  that  the  corporation  should 
thereafter  hold  its  charter  subject  to 
the  provisions  of  the  constitution,  one 
of  which  prohibited  exemptions,  and 
the  legislature  passed  an  act  for  the 
benefit  of  a  corporation,  providing 
that  it  should  not  take  effect  unless  ac- 
cepted lander  the  provisions  of  the 
constitution, — ^it  was  held  that  accept- 
ance of  the  act  by  the  corporation 
waived  aa  exemption  from  taxation 
granted  by  its  charter,  if  the  legisla- 
ture had  power  to  impose  the  condi- 
tion. Citizens'  Bank  of  Louisiana  v. 
Board  of  Assessors  of  New  Orleans,  54 
Fed.  73. 

An  exemption  presupposes  a  person 
capable  in  law- of  accepting  and  exer- 
cising it,  and  "the  [constitutional] 
prohibition  which  forbids  the  legisla- 
ture from  exempting  the  property  of 
railroad  corporations  from  taxation, 
makes  it  impossible  for  the  legislature 
to,  create  such  a  corporation  capable 
in  law  of  acquiring  and  holding  prop- 
erty free  from  liability  to  taxation 
[under  a  former  valid  exemption]." 
Louisville  &  N.  E.  Co.  v.  Palmes,,  109 
U.  S.  244,  27  L.  Ed.  922. 

96  Mjemphis  City  Bank  v.  Tennessee, 
161  U.  S.  186,  40  L.  Ed.  664,  where 
the  charter  of  an  insurance  company 
was  amended  so  as  to  change  it  into  a 
banking  corporation. 
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sustained,  regardless  of  the  consideration  paid  therefor  and  even 
though  such  consideration  was  the  surrender  of  a  valid  charter  •exemp- 
tion.*'' It  has  been  held,  however,  that  a  constitutional  prohibition 
against  exemptions  from  taxation  does  not  apply  to  a  quasi  public 
corporation,  like  a  railroad  company,  for  example.**  But  before  a 
grant  of  exemption  from  taxation  in  the  charter  of  a  corporation  can 
take  effect,  the  corporation  must  accept  the  charter ;  and  it  has  been 
held,  therefore,  that  a  grant  of  exemption  in  the  charter  of  a  corpora^ 
tion  is  revoked  by  the  adoption  of  a  constitutional  prohibition  against 
such  exemptions  before  the  first  meeting  for  the  purpose  of  organiz- 
ing the  corporation.** 

§i4634.  Consideration  for  grant  of  exemption.  In  order  for  the 
state  to  be  bound  by  a  grant  of  exemption  from  taxation,  there  must 
be  a  consideration  therefor.'  Of  the  sufficiency  of  the  consideration, 
however,  the  legislature  is  the  exclusive  judge.* 

There  is  a  sufficient  consideration  if  the  exemption  is  granted  in  the 
charter  of  the  corporation,  or  in  a  general  law  in  force  at  the  time 
the  charter  is  granted  and  accepted,  for  the  corporation  furnishes 
a  consideration  in  assuming  the  duties  and  obligations  imposed  by 
the  charter,  and  presumably  the  state  receives  a  consideration  there- 
from.* So,  the  public  purposes  to  be  attained  by  an  educational 
institution  constitute  the  consideration  for  the  grant  to  it  of  an  ex- 

97  Memphis  &  C.  E.  Co.  v.  Gainea,  for  a  consideration  that  there  would 
97  U.  S.  697,  24  L.  Ed.  1091.  be  if  it  were  a  contraet  between  pri- 

98  Yazoo  &  M.  Val.  B.  Co.  v.  Board  vate  parties."  Grand  Lrodge  of  State 
of  Levee  Commissioners,  37  Fed.  24.  of  Louisiana  v.  New  Orleans,  166  U. 
In  .this  case  it  was  held  that  a  con-  S.  143,  41  L.  Ed.  961. 

■stitutional  provision  that  the  property  Exemption  granted  as  bounty,  see 

of  all  corporations  for  pecuniary  prof-  §  4635,  infra. 

^it   shall   be   subject  to   taxation   the  2  "The    motives    or     consideration 

same  as  the  property  of  individuals,  which  induced   a   sovereign  state  to 

and  that  taxes  shall  be  equal  and  uni-  make  a  contract,  cannot  be  inquired 

form,    applies    only    to    corporations  into  as  effecting  the  validity  of  the 

which  are  purely  private,  and  does  not  act. ' '    Piqua  Branch  of  State  Bank  v. 

prevent  the  legislature  from  granting  Knoop,  16  How.  (TJ.  S.)  369,  14  L.  Ed. 

an  exemption  from  taxation  to  a  quasi  977. 

public    corporatioai,    like    a    railroad  8  Tomlinson  v.  Jessup,  15  Wall.  (TJ. 

company.  S.)    454,  21  L.  Ed.   204;   Washington 

99 Planters'  Fire  &  Marine  Ins.  Co.  University  v.  Bouse,  8  Wall.  (U.  S.) 

v.  Tennessee,  161  V.  8.  193,  40  L.  Ed.  439,  19  L.  Ed.  498;  Dodge  v.  WoolsSy, 

667.  18  How.  (TJ.  S.)  331,  15  L.  Ed.  401. 

lln    order    for     a    legislative    act  "The  exemption  [from  taxation]  is 

granting  an  exemption   to  be   a  con-  presumed  to  be  on  suiScient  oonsider- 

tract,   ' 'there   is   the   same   necessity  ation,  and  binds  the  state  if  the  ehar- 
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emption  from  taxation/  Again,  tlie  benefit  to  the  community  aris- 
ing out  of  the  objects  for  which  a  charitable  corporation  is  created 
is  sufficient  consideration  for  the  grant  to  such  corporation  of  an 
exemption  from  taxation.*  The  state  may  also  receive  a  considera- 
tion for  an  exemption  from  taxation  granted  after  the  corporation 
has  been  created,  as  where  a  corporation  accepts  an  amendment  of 
its  charter  binding  it  to  pay  a  certain  sum,  or  perform  certain  serv- 
ices, in  lieu  of  taxation.^ 

An  exemption  from  taxation,  says  the  Federal  Supreme  Court, 
"is  upheld  as  being  made  upon  considerations  moving  to  the  state 
which  give  to  the  transaction  the  character  of  a  contract.  It  is  thus 
that  it  is  brought  within  the  protection  of  the  Federal  Constitution. 
In  the  case  of  a  corporation  the  exemption  if  originally  made  in  the 
act  of  incorporation,  is  supported  upon  the  consideration  of  the  duties 
and  liabilities  which  the  corporators  assume  by  accepting  the  charter. 
When  made  *  *  *  by  an  amendment  to  the  charter,  it  is  sup- 
ported upon  the  consideration  of  the  greater  efficiency  with  which 
the  corporation  will  thus  be  enabled  to  discharge  the  duties  originally 
assumed  by  the  corporators  to  the  public,  or  of  the  greater  facility 
with  which  it  will  support  its  liabilities  and  carry  out  the  purposes 
of  its  creation. ' ' ' 

§  4635.  Grant  of  exemption  as  bounty.  The  promise  of  an  exemp- 
tion from  taxation,  which,  had  it  been  made  by  one  individual  to 
another,  would  have  been  a  nudum  pactum,  is  of  no  higher  character 
because  one  of  the  parties  is  a  state  and  the  other  a  corporation  and 
because  the  promise  is  contained  in^a  statute.* 

An  exemption  which  does  not  constitute  a  contract  but  is  "a  spon- 
taneous concession  by  the  legislature,  not  connected  vnth  any  service 
or  duty  imposed  upon  the  corporation"  is  subject  to  modification 
or  repeal.'  In  other  words,  a  state  may,  at  its  pleasure,  with- 
draw an  exemption  which  is  a  mere  gratuity  possessing  no  element 

ter  cantaining  it  is  accepted."    Home  21  L.  Ed.  204;  Com.  v.  Pottsville  Wa- 

of  the  Friendless   v.   Rouse,  8  Wall.  ter  Co.,  &4  Pa.  St.  516.                        ' 

(U.  S.)  430,  19  L.  Ed.  495.  7  Tomlinson  v.  Jessup,  15  Wall.  (TJ. 

4  Wasliington  University  v.  Bouse,  S.)  454,  21  L.  Ed,  204. 

8  Wall.  (TJ.  S.)  439  note,  19  L.  Ed.  498.  8  Tucker  v.  Ferguson,  22  Wall.   (TJ. 

6  Home  of  the  Friendless  v.  Rouse,  S.)  527,  22  L.  Ed.  805. 

8  Wall.  (TJ.  S.)  439,  19  L.  Ed.  495.  9  People  v.  Commissioners  of  Taxes 

6  Northwestern   University   v.   Peo-  &  Assessments  of  City  &  County  of 

pie,  99  U.  S.  309,  25  L.  Ed.' 387;  Tom-  New  York,  47  N.  T.  501,  503. 
linson  v.  Jessup,  15  Wall.  (U.  S.)  454, 
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of  a  contract,^*'  even  though  the  eorporatioi\  may  have  incurred  ex- 
pense upon  the  faith  thereof. ^^ 

Where  the  statutory  promise  of  exemption  was  not  based  on  any 
consideration  but  was  wholly  gratuitous  and  the  railroad  company  to 
which  it  was  made  was  not  required  to  do  anything,  and  as  a  matter 
of  fact  did  nothing  in  return  therefor,  the  benefit  of  such  promise 
was  available  to  the  company  only  until  the  legislature  chose  to 
revoke  the  promise  which  in  such  circumstances  was  not  a  contract 
and  as  such  protected  from  impairments^  So,  a  statute  passed  after 
a  corporation  has  been  created,  and  exempting  it  wholly  or  partially 
from  taxation,  without  the  payment  of  any  consideration  or  the  as- 
sumption of  any  new  burden  by  the  corporation,  is  a  mere  gratuity 
on  the  part  of  the  state,  and  the  exemption  may  be  revoked  at  any 
time.s* 

Even  though  an  exemption  statute  is  in  force  when  a  corporate 
charter  is  granted  and  accepted,  the  exemption  may  be  revoked  if  it 
is  nothing  more  than  a  bounty.  Thus,  a  statute,  offering  to  all  cor- 
porations formed  and  to  be  formed  for  the  purpose  of  boring  for 
water  and  manufacturing  salt  therefrom  in  the  state,  and  to  any 
and  all  individuals  engaged  or  engaging  in  such  manufacture,  ex- 
emption from  taxation  of  all  property,  real  and  personal;  used  for 
such  purpose  and  also  a  money  bounty  fot  every  bushel  of  salt  so 
manufactured,  is  a  mere  bounty  law  and  not  a  contract  in  such  a  sense 
that  it  cannot  be  repealed  at  the  pleasure  of  the  legislature.^*  So  a 
statute  providing  that  all  property,  real  and  personal,  of  a  value  over 
a  fixed  sum  which  may  subsequently  be  actually  employed  within 
the  limits  of  the  legislating  jurisdiction  for  manufacturing  purposes, 
shall  be  exempt  from  all  general  taxes  for  a  designated  period  of 
years  is  not  a  contract  in  the  sense  that  it  cannot  be  repealed,  but  is 
a  mere  bounty  law  which,  may  be  repealed  at  any  time.^* 

lowest  Wisconsin  Ey.  Co.  v.  Super-  Wall.  (IT.  S.)  527,  22  L.  Ed.  805;  Bec- 

visors  of  Trempealeau  County,  93  XJ.  tor,  Church-Wardens  &  Vestrymen  of 

S.  595,  23  L.  Ed.  814.  '  Christ  Church  v.  CoTinty  of  Philadel- 

11  Grand  Lodge  of  State  of  Louisi-  phia,  24  How.  (TJ.  S.)  300,  16  L.  Ed. 
ana  v.  New  Orleans,  166  TJ.  S.  143,  41  €02;  Philadelphia  v.  Pennsylvania 
L.  Ed.  951.  Hospital,  134  Pa.  St.  171,  19  Atl.  490; 

12  Tucker  v.  Ferguson,  22  Wall.  (TJ.  Pennsylvania  R.  Co.  v.  Bowers,  124 
S.)  527,  22  L.  Ed.  805.  Pa.  St.  183,  2  L.  B.  A.  621,  16  Atl. 

13  Wilmington  &  W.  B.  Oo.  v.  AIs-  836. 

brook,  146  TJ.  S.  279,  36  L.  Ed.  972,  14  East   Saginaw  Salt  Mfg.   Co.  v. 

aff'g   110   N.    C.   137,   14  S.   E.   652;  East  Saginaw,  13  WaU.   (TJ.  S.)   373, 

West  Wisconsin  By.  Co.  v.  Trempea-  20  L.  Ed.  611. 

leau  County  Sup'rs,  93  U.  S.  595,  23  15  Welch  v.  Cook,  97  TJ.  S.  541,  24 

L.  Ed.   814;   Tucker  v.  Ferguson,  22  L.  Ed.  1112. 
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§4636.  Impairment  of  contract  of  exemption — ^In  g'eneral.     A 

corporate  charter  is  a  contract  within  the  meaning  of  the  clause  of 
the  Federal  Constitution  which  prohibits  the  impairment  of  the  obli- 
gations of  contracts  by  the  states,  and  cannot  be  materially  altered 
without  the  consent  of  the  corporation.^®  "Nor  does  it  make  any  dif- 
ference [as  far  as  the  contract  nature  of  a  corporate  charter  is  con- 
cerned] that  tbe  uses  of  the  corporation  are  public,  if  the  corporation 
itself  be  private.  The  contract  is  equally  protected  from  legis- 
lative interference,  whether  the  public  be  interested  in  the  exercise 
of  its  franchise  or  the  charter  be  granted  for  the  sole  benefit  of  its 
corporators. ' '  ^^  And  when  exemption  from  or  limitation  on  taxa- 
tion is  contained  in  such  charter,  it  is  a  part  of  the  contract  and  is 
inviolate  to  the  same  extent  as  its  other  obligations.^*     So  it  has 

16  Dartmouth  College  v.  Woadward,     provision  of  the   Constitution  of  the 


4  Wheat.  (V.  S.)  518,  4  L.  Ed.  629. 

"That  the  charter  of  a  private  eor- 
pbration  is  a  contract  between  the 
state  and  the  corporators,  and  with- 
in the  provision  of  the  Constitution 
prohibiting  legislation  impairing  the 
obligation  of  contracts,  has  been  the 
settled  la'w  of  this  court  since  the  de- 
cision in  the  Dartmouth  College 
case."  Minot  v.  Philadelphia,  W.  & 
B.  E.  Co.  (The  Delaware  Railroad 
Tax),  18  Wall.  (U.  S.)  20e,  21  L.  Ed. 
888. 

That  the  charter  of  a  private  corpo- 
ration is  a  contract  between  the  state 
and  the  corporators  and,  as  such,  pro- 
tected from  impairment  by  the  Fed- 
eral Constitution  "has  been  so  often- 
decided,  that  its  statement  is  only  the 
repetition  of  an  admitted  legal  prin- 
■  ciple."  Maine  Cent.  B.  Co.  v.  Maine, 
96  U.  S.  49&,  24  L.  Ed.  836. 

A  full  discussion  of  this  question  is 
contained  in  Chap.  57,  concerning  the 
Amendment  or  Repeal  of  Charters. 

17  Minot  V.  PhUadelphia,  W.  &  B 
R.  Co.  (The  Delaware  Railroad  Tax) 
18  Wall.  (U.  S.)  206,  21  L.  Ed.  888. 

"A  grant  of  the  power  of  taxation, 
by  the  legislature  of  a  state  [to  a 
township],  does  not  form  such  a  con- 
tract between  the  state  and  the  town- 
ghip  as  is  within  the  protection  of  the 


United  States  which  forbids  the  pas- 
sage by  a  state  of  law  impairing  the 
obligation  of  contracts.  The  confer- 
ring of  such  right  of  taxation  is  an 
exercise  by  the  legislature  of  a  public 
and  governmental  power.  It  is  the 
imparting  to  the  township  of  a  por- 
tion oi  the  power  bel&nging  to  the 
state,  which  it  can  lawfully  impart  to 
a  subordinate  municipal  corporation. 
But,  from,  the  very  character  of  the 
power,  it  cannot  be  imparted  in  per- 
petuity, and  is  always  subject  to  revo- 
cation, modification,  and  control  Jjy 
the  legislative  authority  of  the  state. 
The  authorities  to  this  effect  are  uni- 
form."  Hence,  the  exemption  of 
property  which,  it  has  been  ante- 
cedently provided,  shall  "at  all  times 
hereafter"  be  taxable  by  the  town- 
ship does  not  impair  the  obligation  of 
a  contract.  Williamson  v.  New  Jer- 
sey, 130  U.  S.  189,  32  L.  Ed.  915. 

18  Minot  v.  Philadelphia,  W.  &  B. 
R.  Co.  (The  Delaware  Railroad  Tax), 
18  Wall.  (TJ.  S.)  206,  21  L.  Ed.  888. 
See  also  Pacific  R.  Co.  v.  Maguire,  20 
Wall.  (U.  S.)  36,  22.  L.  Ed.  282; 
Humphrey  v.  Peguea,  16  Wall.  (U.  S.) 
244,  21  L.  Ed.  326. 

"Where  *  *  *  a  state  has  stip- 
ulated for  a  valid  consideration  to  ex- 
empt certain  property  from  taxation. 
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been  held  that,  where  all  the  property  of  a  college  has  been  exempted 
from  taxation  forever,  a  statute  limiting  the  exemption  to  the  prop- 
erty in  immediate  use  by  it  is  void,^®  and  that,  where  it  is  stipulated 
in  the  charter  of  a  bank  or  any  other  corporation  that  it  shall  pay  a 
certain  tax,  and  that  this  tax  shall  be  in  lieu  of  .all  other  taxes,  the 
state  cannot  afterwards  impose  a  greater  or  different  tax.*"  The  con- 
stitutional prohibition  against  the  impairment  of  the  obligation  of 
contracts  only  applies,  however,  where  it  is  claimed  that  the  obliga- 
tion of  a  contract  is  impaired  fcy  a  l,aw  of  the  state, — a  statute  or 
constitutional  provision  of  the  state.  It  does  not  apply  to  mere 
decisions  of  state  courts  construing  a  contract.*^  The  constitutional 
prohibition,  therefore,  is  not  violated  by  a  decision  of  a  state  court 
that  a  law  exempting  from  taxation  does  not  apply  to  particular 
property .22  Where  a  c'ontract  of  exemption  from  taxation  between  a 
city  and  a  waterworks  company  was  declared  void  by  the  highest 


as  it  has  been  repeatedly  held  that  it 
may  do,  the  stipulation  cannot  subse- 
quently be  withdrawn,  and  the  prop- 
erty subjected  to  taxation.  The  pro- 
vision which  secures  the  inviolability 
of  contracts  against  state  legislation 
stands  as  a  perpetual  interdict  against 
the  imposition  of  the  charge.  It  is  to 
no  purpose  in  such  case  to  speak  'of 
the  power  of  taxation  as  an  attribute 
of  state  sovereignty  which  cannot  be 
surrendered ;  that  sovereignty,  what- 
ever its  extent,  must  be  exerted  in 
subordination  to  the  prohibition  of  the 
Constitution,  which  is  the  supreme  law 
of  the  land.  Many  otf  the  attributes 
of  sovereignty  which  the  states  would 
possess  if  independent  political  com- 
munities, have  been  in  like  manner 
surrendered  to  the  federal  govern- 
ment, such  as  the  power  to  declare 
war,  to  make  peace,  to  enter  into 
treaties  of  alliance,  and  to  regulate 
commerce  with  foreign  nations.  The 
question  in  all  cases  presented  to  a 
federal  court,  where  complaint  is 
made  of  a  tax  levied  by  the  states,  is 
whether  there  is  any  inhibition,  ex- 
press or  implied,  in  the  Constitution  of 
the  United  States  upon  the  imposition 
of  the  tax.    If  there  be,  it  is  the  duty 


of  the  court  to  enforce  the  inhibition; 
it  matters  not  whom  its  decision  may 
affect,  nor  how  great  and  irresponsi- 
ble the  power  of  the  state  may  be 
independently  of  such  prohibition." 
County  of  San  Mates  v.  Southern  Pac. 
E.  Co.  (Railroad  Tax  Cases),  13  Fed. 
722:,  732. 

19  Northwestern  University  v.  Peo- 
ple, 99  U.  S.  309,  25  L.  Ed.  387. 

20  Dodge  V.  Woolsey,  18  How.  (U. 
S.)  331,  15  L.  Ed.  401.  See  also  Far- 
rington  v.  Tennessee,  9'5  U.  S.  679,  24 
L.  Ed.  558;  Piqua  Branch  of  State 
Bank  v.  Knoop,  16  How.  (U.  S.)  369, 
14  L.  Ed.  977 ;'  Franklin  County  Court 
V.  Deposit  Bank  of  Frankfort,  87  Ky. 
370,  &  S.  "W.  212;  State  v.  Butler,  88 
Tenn.  614,  8  S.  W.  586. 

21  St.  Paul,  M.  &  M.  B.  Co.  v.  Todd 
County,  142  U.  S.  2»2,  35  L.  Ed.  ' 
1014;  New  Orleans  v.  New  Orleans 
Water  "Works  Co.,  142  U.  S.  79,  35  L. 
Ed.  943;  New  Orleans  "Waterworks  Co. 
V.  Louisiana  Sugar  Eefining  Co.,  125 
U.  S.  18,  31  L.  Ed.  607;  Mississippi  & 
M.  R.  Co.  V.  Rock,  4  "Wall.  (U.  S.) 
177,  18  L.  Ed.  381. 

28  St.  Paul,  M.  &  M.  R.  Co.  v.  Todd 
County,  142  U.  S.  252,  35  L.  Ed.  1014. 
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court  of  the  state,  on  grounds  involving  no  question  under  the  Fed- 
eral Constitution,  it  was  held  that  there  was  no  impairment  of  the 
contract  by  subsequent  legislation  which  assumed  the  contract  to 
have  been  void.*' 

In  order  to  come  within  this  prohibition,  said  Mr.  Justice  Gray, 
"not  only  must  the  obligation  of  a  contract  have  been  impaired, 
but  it  must  have  been  impaired  by  a  law  of  the  state.  The  pro- 
hibition is  aimed  at  the  legislative  power  of  the  state,  and  not  at 
the  decisions  of  its  courts,  or  the  acts  of  administrative  or  execu- 
tive boards  or  ofifleers,  or  the  doings  of  corporations  or  individ- 
uals. "**  "It  must,"  said  Mr.  Justice  Miller  in  another  ease,  "be 
the  constitution,  ,or  some  law  of  the  state,  which  impairs  the  obliga- 
tion of  the  contract,  or  which  is  otherwise  in  conflict  with  the  Con- 
stitution of  the  United  States;  and  the  decision  of  the  state  court 
must  sustain  the  law  or  constitution  of  the  state  in  the  matter  in 
Vfhich  the  conflict  is  supposed  to  exist."  ^  But  a  contract  of  exemp- 
tion is  protected  from  constitutional  impairment  as  well  as  from 
statutory  impairment.^  The  validity  of  a  contract  between  a  state 
and  a  corporation  relative  to  the  taxation  of  the  latter  is  to  be  deter- 
mined by  the  state  constitution  in  force  at  the  time  the  contract  was 
made,  and  if  such  contract  was  valid  at  such  time  it  cannot  subse- 
quently be  impaired,  notwithstanding  the  fact  that  it  is  obnoxious 
to  the  state  constitution  afterwards  adopted  and  in  force  at  the  time 
■its  abrogation  is  attempted.  ' '  A  change  of  constitution  .cannot  release 
a  state  from  contracts  made  under  a  constitution  which  permits 
them  to  be  made.  "^ 

Whether  a  contract  exists,  and,  if  one  does,  what'  are  its  obli- 
gations and.  whether  those  obligations  have  been  impaired  are  ques- 
tions the  ultimate  decision  of  which  rest  with  the  Federal  Supreme 
Court,  and  that  that  court  is  not  bound  by  decisions  of  the  state 

23  New  Orleans  v.  New  Orleans  Wa-  S.)  331,  15  L.  Ed.  401.  See  also  Jef- 
ter  Works  Co.,  142  U.  S.  79,  35  L.  Ed.  ferson  Braaeh  Bank  v.  Skelly,  1  Blaek 
943.  (V.  S.)  436,  17  L.  Ed.  173. 

24  New  Orleans  Water  Works  Co.  v.  A  contract  of  exemption  cannot  be 
Louisiana  Sugar  Refining  Co.,  125  TJ.  impaired  regardless  of  the  subsequent 
S.  18,  30,  31  L.  Ed.  607.  adoption  of  state  constitution  prohib- 

26  Mississippi  &  M.B.  Co.  v.  Rock,  iting    the    granting    of    exemptions. 

4  Wall.  (TJ.  S.)  177, 181, 18  L.  Ed.  381.  Home  of  the  Friendless  v.  Rouse,  8 

26  Pacific    B.    Co.    V.    Maguire,    20  Wall.  (TJ.  S.)  430,  19  L.  Ed.  495.    See 

Wall.  (TJ.  S.)  36,  22  L.  Ed.  282.    ,  also  Keokuk  &  W.  R.  Co.  v.  Missouri, 

27 Dodge  V.  Waolsey,  18  How.   (t).  152  U.  S.  301,  38  L.  Ed.  450. 
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courts  in  the  iiiatter,^*  "except  where  they  have  been  so  long  and 
so  firmly  established  as  to  constitute  a  rule  of  property. ' '  ** 

§  4637.  —  Reservation  of  power  to  alter,  amend  or  repeal.    If  the 

legislature  in  granting  a  charter  and  exempting  a  corporation  from 
taxation,  in  whole  or  in  part,  'or  in  granting  an  exemption  by  a 
statute  passed  after  the  grant  of  a  charter,  reserves  the  right  to 
alter,  amend  or  repeal  the  charter  or  statute,  it  may  afterwards 
revoke  the  exemption  or  increase  a  tax  imposed  by  the  charter;^" 
or  it  may  change  the  mode  of  taxation.*^     "No  question  can  arise 


28  As  far  as  the  independent  judg- 
ment of  the  Federal  Supreme  Court  is 
concerned  it  is  immaterial  whether  the 
judgment  of  the  state  supreme  court 
in  the  matter  of  an  exemption  over- 
ruled the  plea  of  contract  or  sustained 
it.  LoTiisville  &  N.  R.  Co.  v.  Palmes, 
;09  U.  S.  244,  27  L.  Ed.  922. 

"It  is  well  settled  that  the  decision 
of  a  state  court  holding  that,  as  a 
matter  of  construction;  a  particular 
charter  or  a  charter  provision  does  not 
constitute  a  contract,  is  not  binding 
on  [the  Federal  Supreme  Court]. 
*  *  *  The  question  of  the  exist- 
ence or  non-existence  of  a  contract  in 
cases  like  the  present  is  one  which 
[such]  *  *  »  court  will  deter- 
mine for  itself,  the  established  rule 
being  that  where  the  judgment  of  the 
highest  court  of  a  state  by  its  terms 
or  necessary  operation,  gives  effect  to 
some  provisions  of  the  state  law  which 
is  claimed  by  the  unsuccessful  party 
to  impair  the  contract  set  out  and  re- 
lied on,  *  *  *  [the  Supreme  Court 
of  the  United  States]  has  jurisdiction 
to  determine  the  question  whether  such 
a  contract  exists  as  claimed,  and 
whether  the  state  law  complained  of 
impairs  its  obligation."  Mobile  &  O. 
E.  Co.  v.  Tennessee,  153  U.  S.  486,  38 
L.  Ed.  793. 

29  Shelby  Oounty  v.  Union  &  Plant- 
ers' Bank,  161  U.  S.  149,  40  L.  Ed. 
650. 

30  For  a  full  discussion,  see  Chap. 
57,    supra.     See    also   the   following: 


United  States.  Union  Passenger  Ey. 
go.  v.  Philadelphia,  101  U.  S.  528, 
25  L.  Ed,  912;  Tomlinson  v.  Jessup, 
15  Wall.  454,  21  L.  Ed.  204;  Ohio  Life 
Insurajiee  &  Trust  Co.  v.  Debolt,  16 
How.  416,  14  L.  Ed.  997;  Northern 
Bank  of  Kenitucky  v.  Stone,  88  Fed. 
413. 

Maryland.  State  v.  Northern  Cent. 
Ey.  Co.,  44  Md.  131. 

New  Jersey.  Morris  &  E.  E.  Oo.  v. 
Miller,  30  N.  .J.  L.  368. 

New  York.  Mayor,  etc.,  of  New 
York  V.  Twenty-Third  St.  Ey.  Co.,  113 
N.  Y.  311,  21  N.  E.  60. 

Penns^vania.  Wagner  Free  Insti- 
tute V.  Philadelphia,  132  Pa.  St.  612, 
19  Am.  St.  Eep.  613,  19  Atl.  297;  Com: 
V.  Fayette  County  R.  Co.,  55  Pa.  St. 
452 ;  Iron  City  Bank  v.  Pittsburg,  37. 
Pa.  St.  340. 

A  constitutional  provision  declaring 
that  the  legislature  may  alter  or  re- 
voke any  charter  whenever  in  their 
opinion  it  may  be  injurious  to  the 
commonwealth  gives  to  the  legisla- 
ture power  to  determine  whether  an 
exemption  granted  by  a  charter  which 
is  subject  to  such  provision  is  thus  in- 
jurious and  should  be  repealed.  Wag- 
ner Free  Institute  v.  Philadelphia, 
132  Pa.  St.  612,  19  Am.  St.  Eep.  613, 
19   Atl.   297. 

31  Detroit  St.  Ey.  Co.  v.  Guthard, 
51  Mieh.  180,  l6  N.  W.  328. 

"The  right  reserved  to  the  legisla- 
ture to  alter  or  repeal  the  charter  of 
a    corporation    includes    the   right   to 


8220 


Ch.59] 


Taxation 


[§  4637 


as  to  the  impairment  of  the  obligation  of  a  contract,  when  the  com- 
pany accepted  all  of  its  corporate  powers  subject  to  the  reserved 
power  of  the  state  to  modify  its  charter  and  to  impose  additional 
burdens  upon  the  enjoyment  of  its  franchise. "  '* 
.  The  provision,  contained  in  a  general  statute,  that  the  legislature 
shall  have  the  right  to  alter,  amend  or  repeal  any  corporate  charter 
subsequently  granted  operates  in  the  case  of  a  contract  of  exemption 
subsequently  entered  into  by  the  state  and  a  corporation  through 
the  mediuin  of  either  an  original  or  amended  charter  to  the  same 
extent  as  if  the  right  of  alteration,  amendment  or  repeal  had  been 
expressly  reserved  in  such  charter,**  provided,  of  course,  that  there 


tax  a  corporation  upon  its  franchises 
aa  such  instead  of  exa/Cting  license 
fees  as  had  been  formerly  done." 
■New  York  v.  Cook,  148  U.  S.  397,  37 
L.  Ed.  498.  See  also  New  York  v. 
Twenty-third  St.  E.  Co.,  113  N.  Y. 
311,  21  W.  E.  60. 

32  Sioux  City  St.  E.  Co.  v.  Sioux 
City,  138  U.  S.  98,  34  L.  Ed.  898. 

In  New  York  v.  Cook,  148  XJ.  S. 
397,  37  L.  Ed.  498,  the  court  quoted 
|Hamilton  Graslight  &  Coke  Co.  v. 
Hamilton  City,  146  U.  S.  258,  36  L. 
Ed.-  963,  which  involved  the  matter 
of  the  impairment  of  an  exclusive 
privilege,  to  the  eflfeet  that  "a  legis- 
lative grant  to  a  corporation  of  spe- 
cial privileges,  if  not  forbidden  by  the 
Constitution,  may  be  a  contract;  but 
where  one  of  the  conditions  of  the 
grant  is  that  the  legislature  may  alter 
or  revoke  it,  a  law  altering  or  revok- 
ing, or  which  has  the  effect  to  alter 
or  revoke,  the  exclusive  character  of 
such  privileges,  cannot  be  regarded 
as  one  impairing  the  obligation  of 
the  contract.  *  *  *  The  corpora- 
tion, by  accepting  the  grant  subject 
to  the  legislative  power  so  reserved 
by -the  Constitution,  must  be  held  to 
have  assented  to  such  reservation." 
The  principle  thus  recognized  in  the 
earlier  case  "should,"  the  court  de- 
clared, "be  especially  maintained  and 
applied'  in  cases  *  *  *  where  the 
taxing  power  of  the  state  is  involved. ' ' 


33  Covington  v.  Kentucky,  173  U. 
S.  231,  43  L.  Ed.  679;  Louisville 
Water  Co.  v.  Clark,  143  U.  S.  1,  36 
U  Ed.  55;  Maine  Cent.  E.  Co.  ■  v. 
Maine,  96  V.  S.  499,  24  L.  Ed.  836; 
Tomlinson  v.  Jessup,  15  Wall.  (TJ.  S.) 
454,  21  L.  Ed.  204. 

"It  is  true  that  the  charter  of  the 
company  when  accepted  by  the  cor- 
porators constituted  a  contract  be- 
tween them  and  the  State,  and  that 
the  amendment,  when  accepted, 
formed  a  part  of  the  contract  from 
that  date  and*  was  of  the  same  obli- 
gatory character.  And  it  may  be 
equally  true,  as  stated  by  counsel, 
that  the  exemption  from  taxation 
added  'greatly  to  the  value  of  the 
stock  of  the  company,  and  induced  the 
plaintiff  to  purchase  the  shares  held 
by  him.  But  these  considerations 
cannot  be  allowed  any  weight  in  de- 
termining the  validity  of  the  subse- 
quent taxation.  The  power  reserved 
to  the  state  by  the  law  of  1841  au- 
thorized any  change  in  the  contract 
as  it  originally  existed,  or  as  subse- 
quently modified,  or  its  entire  revoca- 
tion. The  original  corporators,  or 
subsequent  stockholders,  took  their 
interests  with  knowledge  of  the  ex- 
istence of  this  power,  and  the  possi- 
bility of  its  exercise  at  any  time  in 
the  discretion  of  the  legislature.  The 
object  of  the  reservation,  and  of  sim- 
ilar reservations  in  other  charters,  i? 
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is  nothing  in  the  charter  itself  to  the  contrary.'*  So,  also,  the  revo- 
cation of  an  exemption  under  the  reserved  power  may  be  by  a  gen- 
eral law.'^ 

When  corporations  whose  property  has  been  exempted  from  taxa- 
tion consolidate  under  legislative  authority,  and  a  new  corporation 
is  created,  aad  the  original  corporations  dissolve,  the  new  corpora- 
tion is  subject  to  a  constitutional  provision  or  a  general  law  adopted 
or  enacted  after  the  creation  of  the  original  corporations,  but  before 
the  statute  authorizing  the  consolidation,  reserving  to  the  legisla- 


lo  prevent  a  grant  of  corporate  rights 
and  privileges  in  a  form  which  will 
preclude  legislative  interference  with 
their  exercise  if  the  public  interest 
should  at  any  time  require  such  inter- 
ference. It  is  a  provision  intended  to 
preserve  to  the  state  control  over  its 
contract  with  the  corporators,  which 
without  that  provision  would  be  irre- 
pealable  and  protected  from  any 
measures  affecting  its  obligation. 
*  *  *  Immunity  from  taxation, 
constituting  in  these  cases  a  part  of 
the  contract  with  the  government,  is, 
by  the  reservation  of  power,  such  as 
is  contained  in  the  law  of  1841,  sub-, 
jeet  to  be  revoked  equally  with  any 
other  provision  of  the  charter  when- 
ever the  legislature  may  deem  it  ex- 
pedient for  the  public  interests  that 
the  revocation  shall  be  made:  The 
reservation  affects  the  entire  relation 
between  the  state  and  the  corporation, 
and  places  under  legislative  control 
all  rights,  privileges,  and  immunities 
derived  by  its  charter  directly  from 
the  state.  Eights  acquired  by  third 
parties,  and  which  have  become  vested 
under  the  charter,  in  the  legitimate 
exercise  of  its  powers,  stand  upon  a 
different  footing;  but  of  such  rights 
it  is  unnecessary  to  speak  here.  The 
state  only  asserts  in  the  present  case 
the  power  under  the  reservation  to 
modify  its  own  contract  with  the  cor- 
porators; it  does  not  contend  for  a 
power  to  revoke  the  contracts  of  the 
corporation  with  other  parties,  or  to 
impair  any  vested  rights  thereby  ac- 


quired." ToiQlinson  v.  Jesaup,  15 
Wall.  (U.  S.)  454,  21  L.  Ed.  204.  See 
also  Covington  v.  Kentucky,  173  TJ. 
S.  231,  43  L.  Ed.  679;  Louisville  Water 
Go.  V.  Clark,  143  'u.  S.  1,  36  L.  Ed. 
55;  Maine  Cent.  E.  Co.  v.  Maine,  96 
U.  S.  499,  24  L.  Ed.  836. 

Notwittstauding  the  fact  that  the 
city  ordinance  which  granted  a  fran- 
chise to  a  street  railway  company  re- 
quired the  company  to  pave  only  be- 
tween its  rails,  the  city,  acting  under 
a  later-enacted  statute,  may  subse- 
quently assess  the  company  for  a 
width  of  pavement  outside  of  its  raUs 
where  the  general  statute  under  which 
the  company  was  incorporated  re- 
served to  the  legislature  the  power 
to  alter  the  company's  charter  and 
to  subject  the  enjoyment  of  its  fran- 
chises to  such  conditions  &B  the  leg- 
islature should  deem  necessary.  Sioux 
City  St.  E.  Co.  V.  Sioux  City,  138  U. 
S.  98,  34  L.  Ed.  898. 

34  The  provision  in  a  special  char- 
ter that  the  exemption  granted  shall 
continue  if  and  so  long  as  the  com- 
pany shall  keep  a  certain  sum  in- 
vested in  real  property  in  the  state 
excludes  the.  idea  that  there  is  to  be 
read  into  such  charter  an  existing 
general  statute  which  reserves  to  the 
legislature  the  right  to  alter,  suspend 
or  repeal  in  its  discretion  corporate 
charters  thereafter  granted.  Singer 
Mfg.  Co.  V.  Heppenheimer,  58  N.  J. 
I>.  633,  32  L.  E.  A:  643,  34  Atl.  1061. 

85  Morris  &  E.  R.  Co.  v.  Miller,  30 
N.  J.  L.   368. 
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ture  the  power  to  alter,  amend  or  repeal  charters,  or  withdraw  fran- 
chises, subsequently  granted,  and  the  new  corporation  is  therefore 
subject  to  taxation.*^  And  if  a  charter  granting  an  exemption  from 
taxation  is  amended  when  a  general  law  is  in  force  reserving  the 
right  to  alter,  amend  or  repeal  all  charters,  and  the  amendment  is 
accepted  by  the  corporation,  the  general  law  is,  applicable  to  the 
corporation  under  its  amended  charter,  unless  the  amendment  ex- 
pressly waives  the  right  of  amendment  or  repeal.*'''  But  the  con- 
stitutional power  of  the  legislature,  subject  to  the  vote  of  the  people, 
to  alter,  amend  or  repeal  a  statute  exempting  a  railroad  company 
from  all  other  taxes  on  the  payment  of  a  percentage  of  its  gross 
receipts  cannot  be  so  exercised  as  to  continue  the  obligation  as  to 
payment  of  such  percentage,  and  at  the  same  time  deny  in  whole 
or  in  part  the  exemption  conferred  by  the  contract,  such  an  exercise 
of  the  power  being  an  arbitrary  one  working  a  denial  of  the  ec|.ual 
protection  of  the"  laws  and  a  deprivation  of  property  without  due 
process  of  law.** 

§4638.  Necessity  tha,t  grant  be  express.  The  right  of  taxation 
"presumptively  belongs  to  the  state  in  regard  to  every  species  of 
property  and  to  an  unlimited  extent, ' '  '*  and  in  order  that  there  may 


86  Atlantic  &  G.  K.  Co.  v.  Georgia, 
98  U.  S.  359,  25  L.  Ed.  185;  State  v. 
Northern  Central  Ry.  Co.,  44  Md.  131. 

Where  a  general  statute  provides 
that  corporate  charters  shall  be  sub- 
'ject  to  legislative  control  unless  their 
terms  expressly  except  them  there- 
from, ohe  corporation  does  not  take 
the  same  contractual,  and,  hence,  un- 
repealable,  exemption  as  has  been 
granted  to  another  corporation  by  be- 
ing vested  by  reference  with  all  of 
such  other  'a  rights,  privileges,  and  im- 
munities, but  takes  merely  an  exemp- 
tion of  like  extent  which  the  legisla- 
ture may  repeal  at  its  pleasure.  Hoge 
v.  Richmond  &  D.  R.  Co.,  99  F.  S.  348, 
25  L.  Ed.  303. 

ST  Louisville  Water  Co.  v.  Clark,  143 
U.  S.  1,  36  L.  Ed;  55. 

SSDuluth  &  I.  R.  R.  Co.  V.  St.  Louis 
County,  179  U.  S.  302,  45  L.  Ed.  201, 
following  Steams  v.  Minnesota,  179 
U.  S.  223,  45  'l.  Ed.  162. 

"When  a  contract  is   entered  into 


by  a  state  subject  to  the  reserved  pow- 
er to.  repeal,  alter  or  amend  *  *  't 
no  irrepealable  contract,  protected 
from  impairment  under  the  Constitu- 
tion of  the  United  States,  takes  effect, 
because  it  is  impossible  to  conceive 
that  contract  rights  which  are  con- 
ferred subject  to  the  power  of  repeal, 
alteration,  or  amendment  are  pro- 
tected from  an  impairment  which  un- 
der the  terms  of  the  grant  the  state 
has  reserved  a  right  to  make. 
*  *  *  But  «  •  «  tJig  reserved 
right  to  repeal,  alter,  or  amend  does 
not  confer  mere  arbitrary  power,  and 
cannot  be  so  exercised  as  tO'  violate 
fundamental  principles!  of  justice  by 
depriving  of  the  equal  protection  of 
the  laws  or  of  the  constitutional  guar- 
anty against  the  taking  of  property 
without  due  process  of  law. ' '  Stearna 
V.  Minnesota,  179  U.  S.  223,  45  L.  Ed. 
162  (per  White,  J.). 

39  Pacific    R.    Co.    V.    Maguire,    20 
Wall.  (D.  S.)  36,  22  L.  Ed.  282, 
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be  an  exemption  from  taxation,  and  particularly,  in  order  that 
there  may  be  an  irrevocable  exemption,  within  the  constitutional  pro- 
hibition against  impairing  the  obligation  of  contracts,  it  must  be 
granted  in  clear  and  unmistakable  terms,  and  it  must  constitute 
a  part  of  the  contract  between  the  state  and  the  corporation.*"  An 
intention  on  the  part  of  the  l^islature  to  grant  to  a  corporation  an 
exemption  from  the  taxing  power  of  the  state  will  never  be  implied 
from  language  which  will  admit  of  any  other  reasonable  construc- 
tion. Such  an  intention  must  be  expressed  in  clear  and  unmistakable 
terms,  or  must  appear  by  necessary  implication  from  the  language 
used,  for, it  is  a  well-settled  principle  that,  when  a  special  privi- 
lege or  exemption  is  claimed  under  a  charter  or  act  of  incorporation, 
it  is  to  be  construed  strictly  againist  the  corporation  and  in  favor  of 
the  public.  This  principle  applies  with  peculiar  force  to  a  claim  of 
exemption  from  taxation.*^    To  make  out  a  claim  to  exemption  fr6m 


« See  St.  Louis,  I.  M.  &  S.  Ey.  Co^ 
V.  Loftin,  30  Ark.  693,  aff'd  98  U.  S. 
559,. 25  L.  Ed.  22.2;  Louisville,  C.  & 
L.  E.  Co.  V.  Com.,  10  Bush  (Ky.)  43; 
and  cases  in  the  note  following. 

The  taxing  power  "may  be  re- 
strained by  contract  in  special  cases 
for  the  public  good,  where  such  con- 
tracts are  not  forbidden.  But  the  con- 
tract must  be  shown  to  exist.  There 
is  no  presumption  in  its  favor.  Every 
reasonable  doubt  should  be  resolved 
against  it.  Where  it  exists  it  is  to  be 
rigidly  scrutinized,  and  never  permit- 
ted to  extend,  either  in  scope  or  dura- 
tion, beyond  what  the  terms  of  the 
concession  clearly  require.  ^  It  is  in 
derogation  of  public  right,  and  nar- 
rows a  trust  created  for  the  good  of 
all."  Tucker  v.  Ferguson,  22  "Wall. 
(U.  S.)  527,  22  L.  Ed.  805. 

"That  statutes  imposing  restric- 
tions upon  the  taxing  power  of  a  state, 
except  so  far  as  they . tend  to  secure 
uniformity  and  equality  of  assess- 
ment, are  to  be  strictly  construed,  is  a 
familiar  rule.  Against  the  ,  power 
nothing  is  to  be  taken  by  inference 
and  presumption.  Where  a  doubt 
arises  as  to  the  existence  of  the  re- 
striotiom,  it  is  to  be  decided  in  favor 


of  the  state. ' '  Bank  of  Commerce  v. 
Tennessee,,  104  TJ.  S.  493,  26  L. 'Ed. 
810. 

41  United  States.  Wilmington  &  W. 
R.  Co.  v.  Alsbrook,  146  TJ.  S.  279,  36 
L.  Ed.  972;  New  Orleans  City  &  L.  E. 
'Co.  V.  New  Orleans,  143  IT.  S.  192,  195, 
36  L.  Ed.  121;  Tazoo  &  M.  Val.  E.  Co. 
V.  Thomas,  132,  TJ.  S.  174,  33  L.  Ed. 
302;  Chicago,  B.  &  K.  C.  R.  B.  v. 
GufCey,  120  TJ.  S.  568,  30  L.  Ed.  732; 
Vicksburg,  S.  &  P.  E.  Go.  v.  Dennis, 
116  TJ.  S.  665,  28  L.  Ed.  770;  South- 
western  B.  Co.  v.  Wright,  116  TJ.  S. 
231,  29  L.  Ed.  626;  Memphis  &  L.  B. 
R.  Co.  V.  Eailroad  Commissioners,  112 
XJ.  S.  609,  28  L.  .Ed.  837;  Memphis 
Gas-Light  Co.  v.  Taxing  Dist.  Shelby 
County,  109  IT.  S.  398,  27  L.  Ed.  976; 
Annapolis  &  E.  E.  E.  Co.  v.  Anne 
Arundel  County  Com'rs,  103  TJ.  S.  1, 
26  L.  Ed.  359;  Hoge  v.  Railroad  Co., 
99  XJ.  S.'  348,  25  L.  Ed.  303;  St.  Louis, 
I.  M.  &  S.  Ey.  Co.  V.  Loftin,  98  U.  S. 
658,  25  L.  Ed.  222;  Railroad  Compan- 
ies V.  Gaines,  87  TJ.  S.  697,  24  L.  Ed. 
1091;  Morgan  v.  Louisiana,  93  TJ.  S. 
217,  23  L.  Ed.  860;  Tucker  v.  Fer- 
guson, 22  Wall.  527,  2?  L.  Ed.  805; 
Bailey  v.  Magwire,  22  Wall.  215,  23 
L.  Ed.  850;  North  Missouri  B.  Co.  v. 
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the  taxing  power  of  tlie  state,  so  essential  to  the  support  of  its  gov- 
ernment, it  is  incumbent  upon  corporations  to  show  that  the  power 
to  tax  has  been  clearly  relinquished  by  the  state,  and  if  this  has  not 
been  done  in  clear  and  explicit  terms,  or  by  necessary  implication, 


Maguire,  20  Wall.  46,  60,  22  L.  Ed. 
287;  Delaware  Eailrofid  Tax,  18  Wall. 
206,  21  L.  Ed.  888;  Philadelphia  &  W. 
B.  Co.  V.  Maryland,  JO  How.  376,  13 
L.  Ed.  461;  Providence  Bank  v.  Bil- 
lings, 4  Pet.  514,  560,  7  L.  Ed.  9S9. 

And  in  the  state  courts  see,  among 
many  cases: 

AlalDama.  Dauphin  &  L.  F.  Stireets 
Ey.  Co.  V.  Kennerly,  74  Ala.  583;  Mo- 
■bile  &  S.  H.  R.  Co.  v.  Kennerly/  74 
Ala.  566. 

Georgia.  Macon  v.  Central  Railroad 
'  &  Banking  Co.,  50  6a.  620. 

Illinois.  In  re  Swigert,  119  111.  83, 
59  Am.  Eep.  789,  6  N.  E.  469.  See 
also  People  v.  Chiqago  Theological 
Seminary,  174  111.  177,  51  N.  E.  198; 
People  V.  Watseka  Camp  Meeting 
Ass'n,  160  111.  576,  43  N.  E.  716. 

Kentucky.  See  Clark  v.  Louisville 
Water  Co.,  90  Ky.  515,  14  S.  W.  502 ; 
Kentucky  Cent.  E.  Co.  v.  Com.,  87  Ky. 
661,  10  S.  W.  269;  Com.  v.  Masonic 
Temple  Co.,  87  Ky.  349,  8  S.  W.  699. 

Louisiana.  State  v.  Morgan,  28  La. 
Ann.  482. 

Maine,  fiee  Bangor  v.  Eising  Virtue 
Lodge,  73  Me.  428,  40  Am.  Rep.  369. 

Maryland.  Baltimore  v.  Baltimore 
&  0.  R.  Co.,  6  Gill  288,  48  Am.  Dee. 
531.  See  also  Baltimore  v.  Grand 
Lodge,  60  Md.  280;  Erederiek  County 
Com'rs  V.  Sisters  of  Charity,  48  Md. 
34;  Anne  Arundel  County  Com'rs  v. 
Annapolis  &  E.  R.  R.  Co.,  47  Md.  592. 

Mississippi.  State  v.  Simmons,  70 
Miss.  48.5,  12  So.  477.  See  also  Adams 
V.  Yazoo  &  M.  Val.  E.  Co.,  75  Miss. 
275,  22  So.  S24;  Frantz  v.  Dobson,  64 
Misa.  631,  60  Am.  Rep.  68,  2  So.  75. 

Missouri.  St.  Louis  v.  Manufaetur- 
«s'  Sav.  Bank,  49  Mo'.  574.    See  also 


89  Mo.  523,  14  S.  W.  522;  Washington 
University  v.  Rowse,  42  Mo.  308. 

New  Hampshire.  Trustees  of  Phil- 
lips Academy  v.  Exeter,  58  N.  H.  306, 
42  Am.  Rep.  589. 

New  Jersey.  See  State  Board  of 
Assessors  v.  Paterson  &  R.  R.  Co.,  50 
N.  J.  L.  446,  14  Atl.  610. 

New  York.  Roosevelt  Hospital  v. 
New  York,  84  N.  Y.  108;.  People  v. 
Commissioners  of  Taxes,  82  N.  Y.  459. 
See  also  People  v.  Peck,  157  N.  Y. 
51,  51  N.  E.  412,  aff  'g  32  App.  Div.  624, 
52  N.  Y.  Supp.  259 ;  People  v.  Commis- 
sioners of  Taxes,  95  N.  Y.  554;  Peo- 
ple V.  Commissioners  of  Taxes,  76  N. 
Y.  64. 

Oregon.  See  Hibernian  Benev.  So- 
ciety V.  Kelly,  28  Ore.  173,  30  L.  R.  A. 
167,  52  Am.  St.  Eep.  769,  42  Pac.  3. 

Pennsylvania.  Iron  City  Bank  v. 
Pittsburgh,  37  Pa.  St.  340;  Bank  of 
Pennsylvania  v.  Com.,  19  Pa.  St.  144. 
See  also  Philadelphia  v.  Pennsylvania 
Hospital,  134  Pa.  St.  171,  19  Atl.  490; 
ErievRy.  Co.  v.  Com.,  66i  Pa.  St.  84, 
5  Am.  Eep.  351. 

Tennessee.  See  Memphis  v.  City 
Bank  of  Memphis,  91  Tenn.  574,  19 
S.  W.  1045;  Memphis  v.  Home  Ins. 
Co.,  91  Tenn.  558,  19  S.  W.  1042. 

Texas.  See  Morris  v.  Lone  Star 
Chapter,  No.  6,  R.  A.  M.,  68  Tex. 
698,  5  S.  W.  519. 

Virginia.  Richmond  v.  Richmond  & 
D.  R.  Co.,  21  Gratt.,  604. 

West  Virginia.  See  Baltimore  &  O. 
R.  Co.  V.  Marshall  County  Sup'rs,  3 
W.  Va.  319.' 

Wisconsin.    See  State  v.  Anderson, 

90  Wis.  550,  63  N.  W.  746;  Weston  v. 
Shawano  County  Sup'rs,  44  Wis.  242. 

"All  public  grants  are  strictly  con- 


State  V.  Chicago,  B.  &  K.  C.  Ry.  Co.,      strued,  nothing  can  be  taken  against 
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the  question  whether  or  not  the  exemption  has  been  granted  must 
be  resolved  in  favor  of  the  state.*^ 

Silence  is  equivalent  to  the  denial  of  exemption,*'  and  the  validity 
of  a  claim  thereof  is  not  established  by  the  fact  that  there  has  been 
a  failure  to  tax.** 

"When  exemption  is  claimed,  it  must  be  shown  indubitably  to 
exist.  At  the  outset  every  presumption  is  against  it.  A  well-founded 
doubt  is  fatal  to  the  claim.  It  is  only  when  the  terms  of  the  con- 
cession are  too  explicit  to  admit  fairly  of  any  other  construction  that 
the  proposition  can  be  supported."** 

The  Federal  Supreme  Court,  while  consistently  refusing  to  sanction 
the  violation  of  contracts  for  exemption,  "has    *     *    *    in  the  most 


the  state  hj  presumption  or  inference. 
The  established  rule  of  construction 
in  such  eases  is,  that  rights,  privileges, 
and  immunities  not  expressly  granted 
are  reserved.  There  is  no  safety  to 
the  public  interests  in  any  other  rule. 
And  with  special  force  does  the  prin- 
ciple, upon  which  the  rule  rests,  apply 
when  the  right,  privilege  <>r  immunity 
claimed  calls  for  any  abridgement  of 
the  powers  of  the  government,  or  any 
restraint  upon  their  exercise.  *  *  * 
If  the  point  were  not  already  ad- 
judged it  would  admit  of  grave  con- 
sideration, whether  the  legislature  of 
a  state  can  surrender  this  power  [of 
taxation],  and  make  its  action  in  this 
respect  binding  upon  its  successors, 
any  more  than  it  can  surrender  its 
police  power  or  its  right  of  eminent 
■domain.  But  the  point  being  ad- 
judged, the  surrender  when  claimed 
must  be  shown  by  clear,  unambiguous 
language,  which  will  admit  of  no  rea- 
sonable construction  consistent  with 
the  reservation  of  the  power.  If  a 
doubt  arise  as  to  the  intent  of  the 
legislature,  that  doubt  must  be  solved 
in  favor  of.  the  state."  Minot  v. 
Philadelphia,  W.  &  B.  B.  Co.  (The 
Delaware  Railroad  Tax),  18  Wall.  (XT. 
S.)  206,  21  L.  Ed.  888. 

42Ajine  Arundel  County  Gom'rs  v. 
Annapolis  &  E.  B.  B.  Co.,  47  Md.  592. 

"Exemptions  from  taxation  are  not 


favored  by  law,  and  will  not  be  sus- 
tained unless  such  clearly  appears  to 
have  been  the  intent  of  the  legisla- 
ture." Yazoo  &  M.  Val.  B.  Co.  v. 
Adams,  180  U.  S.  1,  45  L.  Ed.  395. 

43  Phoenix  Fire  &  Marine  Ins.  Co.  v. 
Tennessee,  161  IT.  S.  174,  40  L.  Ed. 
660. 

«  Vieksburg,  S.  &  P.  B.  Co.  v.  Den- 
nis,' 116  U.  S.  665,  29  L.  Ed.  770. 

"The  neglect  of  the  proper  officers 
to  assess  the  property  cannot  control 
the  duty  imposed  by  law  upon  their 
successors,  or  affect  the  legal  con- 
struction of  the  statute  under  which 
its  exemption  from  taxation  is 
claimed."  Portland  Hibernian  Benev. 
Society  v.  Kelly,  28  Ore.  173,  30  L. 
B.  A.  167,  171,  52  Am.  St.  Eep.  769, 
42  Pac.  3,  distinguishing  State  v. 
Addison,  2  S.  C.  499.  So,  a  state  is 
not  stopped  from  taxing  the  prop- 
erty of  a  corporation  by  the  fact  that 
for  many  years  it  has  not  taxed  the 
same,  and  that,  in  reliance  upon  a 
supposed  exemption  from  taxation,  the 
corporation  has  borrowed  money  and 
mortgaged  its  property  to  secure  the 
same,  and  agreed  to  pay  all  taxes  on 
the  mortgage.  Hibernian  Benev.  So- 
ciety V.  Kelly,  28  Ore.  173,  30  L.  B. 
A.  167,  52  Am.  St.  Eep.  769,  42  Pac.  3. 

45  Farrington  v.  Tennessee,  95  XJ.  S. 
679,  24  L.  Ed.  558. 
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emphatic  terms,  and  on  every  occasion,  declared  that  the  language 
in  which  the  surrender  [of  the  power  of  taxation]  is  made  must  be 
clear  and  unmistakable.  The  covenant  or  enactment  must  distinctly 
express  that  there  shall  be  no  other  or  further  liability  to  taxation. 
A  state  cannot  strip  itself  of  this  most  essential  power  by  doubtful 
words.  It  cannot,  by  ambiguous  language,  be  deprived  of  this  high- 
est attribute  of  sovereignty.  This  principle  *  *  *  has  never 
been  departed  from. "  *6    . 

Especially  must  a  general  statute  claimed  to  exempt  certain  classes 
of  property  be  strictly  construed  and  any  doubt  and  uncertainty  be 
resolved  against  exemption  when  there  is  no  express  constitutional 
authority  to  grant  exemptions.*'  None  of  this,  however,  means  that 
refined  subtleties  will  be  indulged  to  defeat  the  expressed  will  of  the 
legislature.  "Legislative  contracts  are  to  be  construed  most  favorably 
to  the  state  if  on  a  fair  consideration  to  be  given  the  charter,  any 
reasonable  doubts  arise  as  to  their  proper  interpretation;  but,  as 
every  contract  is  to  be  construed  to  accomplish  the  intention  of  the 
parties  to  it,  if  there  is  no  ambiguity  about  it,  and  this  intention 
clearly  appears  on  reading  the  instrument,  it  is  as  much  the  duty  of 
the  court  to  uphold  and  sustain  it,  as  if  it  were  a  contract  betwee;n  pri- 
vate persons."** 


46  Erie  Ey.  Co.  v.  Pennsylvania,  21 
Wall.  (TJ.  S.)  492,  22  L.  Ed.  595.  See 
also  Memphis  Gas-Light  Co.  v.  Taxing 
Dist.  Shelby  Co.,  109  XT.  S.  398,  27  L. 
Ed.  976. , 

"A  claim  for  exemption  from  taxa- 
tion must  be  clearly  made  OTit.  Taxes 
being  the  sole  means  by  which  sover- 
eignties can  maintain  their  existence, 
any  claim  on  the  part  of  any  one  to 
be  exempt  from  the  full  payment  of 
his  share  of  taxes  on  any  portion  of 
his  property  must,  on  that  account,  be 
clearly  defined  and  founded  upon  plain 
language.  There  must  be  no  doubt  , 
or  ambiguity  in  the  language  used 
upon  which  the  claim  to  the  exemp- 
tion is  founde^.  It  has  been  said  that 
a  well-founded  doubt  is  fatal  to  the 
claim;  no  implication  will  be  indulged 
in  for  the  purpose,  pf  construing  the 
language  used  as  giving  the  claim  for 
exemption,  where  such  claim  is  not 
founded  upon  the   plain   and   clearly 


expressed  intention  of  the  taxing  pow- 
er." Bank  of  Commerce  v.  Tennes- 
see, 161  U.  S.  134,  40  L.  Ed.  645. 

47 Auburn  v.  Young  Men's  Chris- 
tian, Ass 'n,  86  Me.  244,  29  Atl.  992. 

Statutes  exempting  classes  of  prop- 
erty "are  not  to  be  extended  by  con- 
structiom,  but  .must  be  strictly  con- 
strued. ' '  People  V.  Young  Men  'a 
Christian  Ass'n  of  Peoria,  157  111. 
403,  41  N.  E.'557. 

"In  all  [general]  statutes  exempt- 
ing private  property  from  taxation, 
words  descriptive  of  the  property 
must  receive  the  narrowest  interpreta- 
tion of  which  they  are  reasonably  ca- 
pable." Trustees  of  Y.  M.  C.  A.  v. 
Patersom,  61  N.  J.  L.  420,  39  Atl.  655. 

48  Home  of  the  Eriendless  v.  Eouse, 
8  Wall.  (TJ.  S.)  430,  19  L.  Ed.  495. 

f<j£  »  »  »  the  contract  [of  ex- 
emption] is  plain  and  unambiguous, 
and  the  meaning  of  the  parties' to  it 
can  be  clearly  ascertained,  it  is  the 
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An  exemption  from  any  and  all  taxation  whatsoever  is  clearly 
and  unmistakably  granted  if  the  corporate  charter  expressly  de- 
clares that  the  corporation  shall  he  exempt  from  liability  to  taxa- 
tion.** And  if  a  charter  prescribes  a  particular  tax  to  be  paid  by 
the  corporation,  and  expressly  declares  that  it  shall  be  in  lieu  of  all 
other  taxes,  this  is  an  exemption  from  any  further  or  different  tax 
than  that  prescribed.^"     So  where  the  statute  under  which  a  state 


duty  of  tlie  court  ta  give  effect  to  it, 
the  same  as  if  it  were  a  eontraot  be- 
tween private  persons,  without  regard 
to  its  supposed  injurious  effects  upon 
the  public  interests."  Wilmington  & 
"W.  B.  Co.  V.  Reid,  13  Wall.  (U.  S.) 
364,  20  L.  Ed.  568. 

49  An  exemption  from  any  "imposi- 
tion" whatsoever  is  an  exemption 
from  every  kind  of  enforced  contribu- 
tiom  to  the  public  treasury.  Singer 
Mfg.  Co.  V.  Heppenheimer,  5S  N.  J. 
L.  633,  32  L.  E.  A.  643,  34  Atl.  1061. 

50  See  Northwestern  University  v. 
People,  99  U.  S.  309,  25  L.  Ed.  387; 
Tarring'ton  v.  Tennessee,  95  U..  S.  679, 
24  L.  Ed.  558;  "Dodge  v.  Woolsey,  18 
How.  (U.  S.)  331,  15  L.  Ed.  401; 
Piqua  Branch  of  State  Bank  v.  Knoop, 
16'how.  (U.  S.)  369,  14  L.  Ed.  977; 
Osborn  v.  New  York  &  N.  H.  E.  Co., 
40  Conn.  491;  Franklin  County  Court 
v.  Deposit  Bank  of  Frankfort,  87  Ky. 
370,  9  S.  W.  212;  State  v.  Butler,  86 
Tenn.  614,  8  S.  W.  586. 

A  clause,  in  the  charter  of  a  rail- 
road company,  which  provides  that 
"no  tax  shall  ever  be  'laid  on  said 
road  or  its  fixtures  which  will  reduce 
the  dividends  below  eight  per  cent" 
is  not  void  for  uncertainty.  Mobile 
&  O.  E.  Co.  V.  Tennessee,  153  TJ.  S. 
486,  38  L.  Edi  793.  "On  the  con- 
trary," declared  the  court,  "its  terms 
are  plain  and  unambiguous.  The  only 
matter  involving  coiistruction  or  in- 
terpretation is  the  meaning  to  be  at- 
tached to  the  term  'dividend.''  It 
admits  of  no  question  that  the  word 
'dividend'  mentioned  therein  has  ref- 
erence   to   dividends    on    the    capital 


stock  of*the  eo;[npany  held  and  owned 
by  its  shareholders.  The  term  'divi- 
dend '  in  its  technical  as  well  as  in  its 
ordinary  acceptation  means  that  por- 
tion of  its  profits  which  the  corpora- 
tion, by  its  directory,  sets  apart  for 
ratable  division  among  its  sharehold- 
ers. *  *  *  In  the  present  ease  it 
appears  that  the  maximum  capital 
stock  authorized  by  the  charter  was 
$10,000,000,  and  that  the  stock  actu- 
ally issued  by  the  company,  at  vari- 
ous times  during  the  construction  of 
the  road,  and  outstanding,  amounted 
to  the  sum  of  $5,320,600,  which,  to- 
gether with  the  company's  bonded 
indebtedness,  fairly  represented  the 
cost  of  building  and  completing  the 
road.  The  amount  of  stock  being 
fixed,  it  was  a  matter  of  mere  calcu- 
lation as  to  when  the  profits  from  net 
earnings  would  be  suflieient  to  meet 
the  designated  dividend.  Again,  div- 
idends can  be  rightfully  paid  only  out 
of  profits.  *  *  *  The  term  'prof- 
its, '  out  of  which  dividends  alone  can 
properly  be  declared,  denotes  what  re- 
mains after  defraying  every  expense, 
including  loans  falling  due,  as  well  as 
the  interest  on  such  loans.  *  *  * 
It  must  be  assumed  that  the  legisla- 
ture *  *  *  used  the  term  'divi- 
'dends, '  in  the  exemption  clause  under 
consideration,  in  the  general  sense  in- 
dicated, and  had  reference  to  that  por- 
tion of  the  net  earnings  of  'the  com- 
pany which  legitimately  constituted 
profits  and  could  be  rightfully  ap- 
portioned or  distributed  among  share- 
holders. There  is  no  difficulty  in  as- 
certaining the  amount  of  such  profits 


8228 


Ch.59i  .  Taxation  [§4638 

bank  is  incorporated  provides  that  a  certain  per  cent  of  the  divi- 
dends, required  to  be  declared  semiannually,  shall  be  set  off  to  the 
state  and  that  "the  sum  or  amount  so  set  off  shall  be  in  lieu  of  all 
taxes  to  which  the  company,  or  the  stockholders  therein,  would 
otherwise  be  subject,"  the  legislature  cannot  subsequently  make  the 
capital  stock,  surplus,  and  contingent  fund  of  such  bank  taxable 
for  the  same  purposes,  to  the  same  extent  and  in  the  same  manner 
as  other  personal  property,  the  tax  provision  of  the  creative  statute 
being  a  contractual  one  and  .not  merely  a  rule  of  taxation  which  is 
subject  to  change  at  the  will  of  the  legislature.^^ 

On  the  other  hand,  however,  since  an  exemption  will  never  be 
presumed,  the  fact  that  the  charter  of  a  corporation  contains  no 
provision  at  all  for  taxation,  and  that  there  is  no  reservation  of  the 
power  to  alter,  amend  or  repeal  the  same,  does  not  prevent  the  state 
from  afterwards  taxing  the  corporation.^^  And  the  mere  fact  that 
the. charter  of  a  corporation,  or  an  amendment  thereof,  provides  a 
certain  mode  for  ascertaining  the  tax  to  be  paid  by  a  corporation, 
or  specifies  a  particular  rate  of  taxation,  does  not  exempt  the  corpo- 
ration from  the  power  of  the  legislature  to  afterwards  prescribe  a 
different  mode  by  which  the  tax  will  be  increased,  or  from  otherwise 
changing  the  rate.^*     A  provision  in  the  charter  of  a  corporation 

in  any-  year,  and  the  stock  actually  S.)-380,  15  L.  Ed.  458;  Dodge  v.  Wool- 
issued  being  fixed  it  is  hard  to  under-  sey,  18  How.  (XJ.  S.)  331,  15  L.  Ed. 
stand  how  it  could  be  held  that  the  401. 

exemption  clause  was  void  and  unen-  52  Providence  Bank  v.  Billings,  -i 
forceable  for  want  of  certainty.  The  Pet.  (U.  S.)  514,  7  L.  Ed.  939 ;  Com. 
law  regards  that  as  certain  which  is  v.  Lancaster.  Sav.  Bank,  123  Mass. 
capable  of  being  ascertained  and  defi-  .^93;  Portland  Bank  v.  Apthorp,  12 
nitely  fixed.  The  state  cannot  com-  Mass.  352;  Bank  of  Pennsylvania  v. 
plain  that  no  method  has  i  been  pro-  Com.,  19  Pa.  St.  144. 
vided  for  ascertaining  the  amount  of  53  Union  Passenger  Ey.  Co.  v.  Phil- 
profits  applicable  to  the  payment  of  adelphia,  101  U.  S.  528,  25  L.  Ed.  912, 
the  designated  dividends.  That  is  a  aff'g  83  Pa.  St.  429;  Bailey  v.  Mag- 
matter  purely  of  administration,  wire,  22  Wall.  (U.  S.)  215,  22  L.  Ed. 
which  does  not  touch  in  any  way  the  850;  Delaware  Railroad  Tax,  18  Wall, 
validity  of  the  contract  embodied  in  (IT.  S.)  206,  21  L.  Ed.  888;  Deposit 
the  exemption  clause."  Bank  of  Owensboro  v.  Daviess  Coun- 
SiPiqua  Branch  of  State  Bank  v.  ty,  102  Ky.  174,  44  L.  E.  A.  825,  39 
-Knoop,  U  How.  (XJ.  S.)  369,  14  L.  S.  W.  1030;  Erie  Ry.  Co.  v.  Com.,  66 
Ed.  977.  See  also  Franklin  Branch  Pa.  St.  84,  5  Am.  Eep.  351. 
of  State  Bank  v.  Ohio,  1  Black  (TJ.  The  designation  in  the  act,  permit- 
S.)  474,  17  L.  Ed.  180;  Jefferson  ting  a  foreign  railroad  company  to  go 
Branch  Bank  v.  Skelly,  1  Black  (TJ.  through  the  state,  of  taxes  to  be  paid 
S.)  436,  17  L.  Ed.  173;  Mechanics'  &  does  not  prevent  the  subsequent  impo- 
Traders'  Bank  v.  Debolt,  18  How.  (U.  sition  of  another  or  greater  tax,  Erie 
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that  it  shall  pay  annually  into  the  treasury  of  the  state  a  tax  of  a 
certain  per  cent  upon  its  capital  stock,  where  there  is  no  provision 
that  this  shall  be  in  lieu  of  all  other  taxes,  does  not  prevent  the  leg- 
islature from  afterwards  imposing  a  further  or  different  tax.  The 
provision  is  only  a  declaration,  of  the  tax  payable  until  a  different 
rate  is  established.^* 

A  provision  in  a  charter  that  the  shares  of  stock  in  the  corpora- 
tion shall  be  taxed  a  certain  amount  does  not  preclude  the  state  from 
imposing  a  tax  on  dividends.^*  And  a  stipulation  that  a  street  rail- 
road company  shall  pay  the  city  annually  a  real  estate  tax  does  not 
exempt  the  company  from  the  power  of  the  city  to  impose  a  license 
or  franchise  tax.^®  A  provision  that  a  street  railroad  corporation 
shall  pay  a  certain  license  tax  on  each  car  run  by  it  does  not  prevent 
the  legislature  from  afterwards  requiring  it  to  pay  a  larger  license 
tax.*''  And  the  fact  that  the  charter  of  a  water  or  gas  company  im- 
poses restrictions  as  to  the  amount  it  may  charge  consumers,  or  the 
city  in  which  it  is  located,  does  not  exempt  it  from  the  subsequent 
iniposition  of  a  license  tax.**  But  it  has  been  held  that  a  provision 
in  a  corporate  charter  that  the  corporation  and  its  stockholders  may 
enjoy  all  of  the  immunities  which  have  been  conferred  upon  an  exist- 
ing corporation  and  its  stockholders  confers  upon  the  new  corpora- 

Ey.  Co.  V.  Pennsylvania,  21  Wall.  (IT.  as  other  railroad  companies  were  pay- 

S.)  492,  22  L.  Ed.  595.  ing   did   not   grant   it    an   exemption 

B4  Delaware  Railroad  Tax,  18  Wall.  from  different  and  greater  taxes,  the 

(IT.  S.)    205,   21  L.  Ed.  888,   quoting  right    to   impose   which   was   not   ex- 

Com.  V.  Easton  Bank,  10  Pa.  442,  451.  pressly  negatived,  but  at  most  raised 

"In  many,  if  not  in  most,  acts  of  only  an  implication  that  a  higher  tax 

incorporation,  however  special  in  their  would  not  be  imposed  for  the  state. 

nature,   there   are   various   provisions  Central   Eailroad   &   Banking   Co.   v. 

which  are  matters  of  general  law  and  Georgia,  92  TJ.  S.  605,  23  L.  Ed.  757. 

not  of   contract,   and  are,  therefore,  B5  State  v.  Petway,  2  Jones  Eq.  (N. 

subject   to   modification    or   repeal."  C.)  396. 

Memphis  &  L.  R.  R.  Co.  v.  Berry,  112  66  New  Orleans  City  &  L.  R.  Co.  vi 

TJ.  S.  609,  28  L.  Ed.  837,  quoted  in  New  Orleans,  143  TJ.  S.  192,  36  L.  Ed. . 

People  V.  Cook,- 148  TT.  S.  397,  37  L.  121. 

Ed.  498.                                                       '  67  Union  Passenger  Ry.  Co.  v.  Phil- 
Designation  in  amendment  to^  char-  adelphia,  101  TJ.  S.  528,  25  L.  Ed.  912. 

ter  .of  mode  for '  ascertaining  tax  due  And  see  Johnson  v.  Philadelphia,  60 

state  is  not  a  contract.  Bailey  v.  Mag-  Pa.  St.  445;  Frankford  &  F.  Passen- 

wire,  22  Wall.  (TJ.  S.)  215,  22  L.  Ed.  ger  Ry.  Co.  v.  Philadelphia,  58  Pa.  St. 

850.  119,  98  Am.  Dee.  242. 

The  statement  in  an  amendment  to  68  Memphis  Gas-Light  Co.  v.  Taxing 

the    charter   erf    a   railroad    company  Dist.  Shelby  County,  109  TJ.  S.  398,  27 

that  the   company  should  thereafter  L.  Ed.  976. 

pay  the  same  annual  tax  to  the  state 
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tion  and  its  stockholders  such  exemptions  from  taxation  as  have  been 
granted  to  the  old  corporation  and  its  stockholders.^^  So  also  the 
grant  to  a  railroad  company  of  all  of  the  powers,  rights  and  privileges, 
granted  hy  the  charter  of  another  such  company  to  that  company, 
confers  upon  it  the  exemption  from  taxation  contained  in  tlie  prior 
act  amending  the  other  company's  act  of  incorporation.®"  But  the 
charter  of  a  railroad  company  which  invests  the  company  "with  all 
the  rights  and  powers  necessary  to  the  construction  and  repair"  of 
its  road,  and  provides  that,  "for  this  purpose,"  the  company  "may 
have  and  use  all  the  powers  and  privileges,  and  shall  be  subject  to 
the  same  obligations"  enumerated  in  certain  specified  sections  of  the 
charter  of  another  railroad  company  does  not  grant  to  the  company 
all  of  the  powers  and  privileges  vested  in  the  other  company  by 
such  sections  of  its  charter,  but  only  such  ones  thereof  as  are  nec- 
essary to  carry  into  effect  the  objects  for  which  the  new  company  is 
incorporated,  and,  exemption  from  taxation  being  a  privilege  not 
necessary  to  the  construction,  repair  or  operation  of  a  railroad,  the 
exemption  granted  to  the  older  company  by  one  of  the  specified  sec- 
tions of  its  charter  does  not  vest  in  the  new  company,  and  it  is  im- 
material, as  far  as  this  matter  is  concerned,  that  the  state  is  to  be 
the  largest  stockholder  in  the  new  Company  and  is,  to  some  extent, 
to  be  preferred  in  the  division  of  profits  made  by  such  company.®^ 
So  also  the  provision  in  the  charter  of  a  railroad  company  whereby 
the  company  is  "invested,  for  the  purpose  of  making  and  using  said 
road,  with  all  the  powers,  rights,  and  privileges"  that  have  been 
conferred  upon  a  certain  other  company  is  a  grant  not  of,  all  of  the 
rights  and  privileges  of  such  other  company  but  only  of  such  ones 
thereof  as  are  necessary  to  the  grantee  for  the  purpose  of  making 
and  using  its  road,  or,  in  other  words,  a  grant  of  the  franchises  of 
the  other  company,  and  hence  does  not  include  an  exemption  from 
taxation  similar  to  that  vested  in  such  other  company,  such  exemp- 
tion not  being  a  franchise.®^  Again,  a  corporation  which  is  granted 
all  of  the  "rights  and  privileges"  of  another  corporation  which  has, 
antecedently,  been  granted  all  of  the  "rights,  privileges,  and  immu- 

59  Nichols  V.  New  Haven  &  N.  Co.,      tion.      Tennessee   v.    Whitworth,    117 
42  Conn.  103,  128.  --  U.  S.  139,  29  L.  Ed.  833. 

60  Humphrey    v.    Pegues,    16   Wall.  61  Annapolis '  &    B.    B.    E.    Co.    v. 
(U.  S.)  244,  21  L.  Ed.  326.                            County  Com 'rs.  Anne  Arundel  County, 

Railroad  company  vested  by  refer-  103  TJ.  S.  1,  26  L.  Ed.  359. 

enoe  with  powers  and  privileges  of  a  62  Memphis  &  C.  E.  Co.  v.  Gaines, 

similar    company    held    vested    with  •  97  U.  S.  697,  24  L.  Ed.  1091. 
such  company's  exemption  from  taza- 
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nities,"  of  still  a  third  corporation  will  be  held  not  to  take  an  exemp- 
tion from  taxation  similar  to  that  vested  in  such  third  corporation.^' 

§  4639.  Construction  of  exemption  in  general.  A  grant  to  a  cor- 
poration of  exemption  from  taxation  is  to  be  strictly  construed 
against  the  corporation  and  in  favor  of  the  state,  and  the  extent  of 
the  exemption  is  strictly  limited  by  the  terms  of  the  grant.®*  "This 
principle,"  however,  "has  never  been  carried  so  far  as  to  require 
courts  to  be  governed  by  the  strict  letter  of  the  grant,  ignoring  its 
manifest  import,  or  so  far  as  to  justify  bad  faith  in  the  making  of 
such  contracts."'®^  To  the  contrary,  "in  construing  statutes  which 
are  binding  on  states  as  contracts,  the  words  employed  are,  if  possi- 


63  Phoenix  Eire  &  Marine  Ins.  Co.  v. 
Tennessee,  161  U.  S.  174,  40  L.  Ed. 
660. 

Whether  the  grant  to  a  consolidated 
railroad  company,  by  the  general 
statute  authorizing  the  consolidation, 
of  the  "franchises  and  privileges" 
of  its  constituent  companies  would  be 
sufficient  to  pass  to  it  the  exemption 
vested  in  one  of  such  companies, 
quaere.  Keokuk  &  W.  E.  Co.  v.  Mis- 
souri, 152  U.  S.  301,  38  L.  Ed.  450. 

64  United  States.  Ford  v.  Delta  & 
Pine  Land  Co.,  164  U.  S.  662,  41  L. 
Ed.  590;  Central  Eailroad  &  Banking 
Co.  V.  Wright,  164  TJ.  S.  327,  41  L. 
Ed.  454;  Winona  &  St.  P.  Land  Co.  v. 
Minnesota,  159  XT.  S.  526,  40  L.  Ed. 
247;  Jefferson  Branch  Bank  V.  Skelly, 
1  Black  436,  17  L.  Ed.  173. 

THinois.     In  re  Swigert,  119  111.  83, 

59  Am.  Eep.  789,  6  N.  E.  469. 
Nebraska.     Young  Men's  Christian 

Ass  'u   of  Omaha  v.   Douglas   County, 

60  Neb.  642,  52  L.  E.  A.  123,  83  N.  W. 
924. 

New  Jersey.  Presbyterian  Board 
Belief  for  Disabled  Ministers  &  Wid- 
ows &  Orphans  of  Deceased  Ministers 
V.  Fisher,  68  N.  J.  L.  143,  52  Atl.  228. 

Oregon.  Hibernian  Benev.  Society 
V.  Kelly,  28  Ore.  173,  30  L.  E.  A.  167, 
52  Am.  St.  Eep.  769,  42  Pac.  3. 

"Exemptions  from  taxation  are  re- 
garded as  in  derogation  of  the  sover- 


eign authority  and  of  common  right, 
and,  therefore,  not  to  be  extended  be- 
yond the  exact  and  express  require-' 
ments  of  the  language  used,  construed 
strietissimi  juris."  Yazoo  &  M.  Val. 
E.  Co.  V.  Thomas,  132  V.  S.  174,  33 
L.  Ed.  302. 

The  scope  of  an  exemption  is  to  be 
determined  by  the  language  of  the 
state's  contract  and  not  by  represen- 
tations by  the  state's  agents  as  to 
the  meaning  of  such  language. 
Chesapeake  &  0.  E.  Co.  v.  Virginia, 
94  IT.  S.  718,  24  L.  Ed.  310. 

For  circumstances  in  which  it  was 
held  that  the  rule  of  strict  construc- 
tion did  not  apply  with  its  full  force, 
see  Milwaukee  &  St.  P.  Ey.  Co.  v. 
Crawford  County  Sup  'rs,  29  Wis.  116. 

A  statute  exempting  from  taxation 
shares  of  stock  in  a  corporation  which 
■is  required  to  list  or  return  "its  cap- 
ital and  property"  for  taxation  in 
the  state,  does  not  prevent  the  taxing 
of  shares  of  stock  in  a  forei^  corpo- 
ration which  lists  a  small  part  of  its 
property  for  taxation  in  the  state,  the 
statute  contemplating  only  a  case 
where  the  corporation  is  required  to 
return  all  or  substantially  all  'of  its 
capital  and  property.  Sturges  v.  Car- 
ter, 114  tJ.  S.  511,  29  L.  Ed.  240. 

65  Nichols  V.  New  Haven  &  N.  Co., 
42  Conn.  103,  125.     - 
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ble,  to  be  given  the  same  meaning  they  had  in  the  minds  of  the 
parties  to  the  contract  when  the  statute  was  enacted.  In  this  respect 
there  is  no  difference  between  a  contract  of  a  state  and  a  contract 
of  a  natural  person.  If  the  words  employed  are  capable  of  more 
than  one  meaning,  that  meaning  is  to  be  given  them  which,  taking 
the  whole  statute  together,  it  is  apparent* the  parties  intend'ed  they 
should  have. ' '  ^^  Moreover,  a  clause,  in  a  corporate  charter,  which 
is  claimed  to  grant  an  exemption  from  taxation,  should  be  read  in 
the  light  of  the  public  policy  entertained,  and  the  purposes  sought 
to  be  accomplished  at  the  time  the  charter  was  granted  and  not 
according  to  the  ideas  and  theories  prevailing  at  a  later  period.®' 

§  4640.  Corporations  entitled  tcf  exemption.  Charitable  corpora- 
tions, institutions  and  associations  have  been  among  the  commonest 
objects  of  grants  of  exemption.  In  such  cases,  the  grant  is  made 
upon  the  ground  that  the  grantee  performs  a  setvice  to  the  public 
and  to  some  extent  at  least  relieves  the  state  from  expense  to  which 
it  would  otherwise  be  put.^*  The  fact  that  the  property  claimed  to 
be  exempt  is  owned  by  a  charitable  organization  and  is  devoted  to 
charitable  uses  does  not  exclude  it  from  the  operation  of  the  rule 
that  an  exemption  must  be  construed  most  strictly  against  the. 
grantee,  and  that  the  scope  thereof  cannot  be  permitted  to  extend 
further  than  the  terms  of  the  granting  statute  clearly  require.®' 

66  Tennessee   v.   Whitworth,   117   U.  tax  duplicate  the  corporation 's  prop- 

S.  129,  29  L.  Ed.  830.  erty  which,  were  it  administered  for 

The  inference  deducible  from  the  charitable  purposes,  would  be  exempt 
fact  that  the  legislature  makes  the.  from  taxation,  but  by  an  action  to 
additional  capital  stock,  authorized  by  enforce  a  proper  execution  of  the 
it  subsequently  to  the  granting  of  the  trust,  or  by  the  revocation  of  the 
charter,  subject  to  taxation  is  almost  charter  of  the  corporation  for  abuse 
as  conclusive  that  the  original  capital  of  its  corporate  franchise  and  the  ap- 
stock  is  not  subject  to  taxation  as  an  pointment  of  another  trustee  to  admin- 
express  declaration  to  that  ■  effect  ister  the  trust.  O'Brien  v.  Physi- 
would  have  been.  Nichols  v.  New  cians'  Hospital  Ass'n,  96  Ohio  St.  1, 
Haven  &  N.   Co.,  42  Conn.  103,  129.  L.  E.  A.  1917  F  741,  744,  116  N.  E. 

6rMobile  &  O.  E.  Co.  v.  Tennessee,  975. 

153  U.  S.  486,  38  L.  Ed.  793.  That  a  grant  of  exemption  in  gen- 

68  New   England    Theosophieal   Cor-  eral  terms  to   charitable  corporations 

poratiou   v.   Board   of  Assessors,   172  does  not  apply  to  foreign  corporations. 


s.  60,  42  L.  E.  A.   281,  51  N.  E.  see   In  re   Prime,   136   N.  Y.   347,   18 

456.  L.  E.  A.  713,  32  N.  E.  1091. 

If  a  corporation,  charged  with  the  69  Sisters   of   Charity   of  St.   Eli'za- 

trust  of  conducting  a  charitable  hos-  beth  v.  Cory,  73  N.  J.  L.  699,  65  Atl. 

pital,    fails    to .  discharge    such    trust,  500. 
the  remedy  is  not  by  placing  upon  the  In    order    that   a    corporation    may 
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Construing  the  words  "purely  public  charity"  as  used  in  the  Con- 
stitution of  Pennsylvania,  the  Supreme  Court  of  that  state  has  said: 
"The  legal  definition  of  the  word  'charity'  has  been  the  subject  of 
much  discussion  in  the  courts,  especially  in  those  of  England,  but 
its  meaning  here,  discarding  all  technical  sense,  is  'a  gift  to  pro- 
mote the  welfare  of  others.'  *  *  *  The  word  'public'  relates  to 
or  affects  the  whole  people  of  a  nation  or  state.  *  *  «  fo  ex- 
clude every  other  idea  of  public,  as  distinguished  from  private,  the 
word  'purely'  is  prefixed  by  the  Constitution.  This  is  to  intensify 
the  word  'public,'  not  'charity.'  It  must  be  purely  public;  that  is, 
there  must  be  no  admixifure  of  any  qualification  for  admission,  heter- 
ogeneous, and  not  solely  relating  to  the  public."'"* 

The  Kentucky  Court  of  Appeals  dealing  with  the  claiise  of  the 


claim  the  right  to  exemption  from 
taxation  under  a  general  statute,  it 
must  show  th^t  the  objects  for  which 
it  was  crea.ted  or  organized  are  such 
as  to  iDring  it  within  the  class  of  cor- 
porations specified  therein.  Dudley  v. 
Jamaica  Pond  Aqueduct  Corporation, 
100  Mass.  183;  People  v.  Knicker- 
bocker lee  Co.,  99  N.  T.  181,  1  N.  E. 
669;  Com.  v.  Northern  Elec.  Light  & 
Power  Co.,  145  Pa.  St.  105,' 14  L.  E.  A. 
107,  22  Atl.  839. 

More  than  once  a  court  has  acknowl- 
edged that  its  inclinations  might 
favor  an  exemption  but  has  held  that 
the  law  demanded  that  an  exemption 
be  denied.  Young  Men's  Christian 
Ass'n  V.  Maydr,  etc.,  of  New  Tork, 
113  N.  T.  187,  21  N.  E.  86;  Phila- 
delphia V.  Masonic  Home  of  Pennsyl- 
vania, 160  Pa.  St.  572,  23  L.  B.  A.  545, 
40  Am.  St.  Eep.  736,  28  Atl.  954. 

70  Philadelphia  v.  Masonic  Home  of 
Pennsylvania,  160  Pa.  St.  572,  23  L. 
E.  A.  545,  40  Am.  St.  Eep.  736,  28  Atl. 
954. 

Prior  to  rendering  the  decision  in 
the  case  just  cited,  the  Supreme  Court 
of  Pennsylvania  had'  declared  that 
earlier  cases  decided  by  it  Justified 
the  proposition  that  "whatever  is 
gratuitously  done  or  given  in  relief 
of  the  public  burdens,  or  for  the  ad- 
vancement  of   the  public   good,   is   a 


public  charity.  In  every  such  case,  as 
the  public  is  the  beneficiary,  the  char- 
ity is  a  public  charity.  As  no  private 
or  pecuniary  return  is  reserved  to  the 
giver  or  any  particular  person,  but 
all  the  benefit  resulting  from  the  gift 
or  act  goes  to  the  public,  it  is  a 
'purely  public  charity';  the  word 
'purely'  being  equivalent  to  the  word, 
'wholly'."  Episcopal  Academy  v. 
Philadelphia,  150  Pa.  St.  565,  25  Atl. 
55.  See  also  Widows'  &  Orphans' 
Home  of  Odd  Fellows  v.  Com.,  126 
Ky.  386,  16  L.  E.  A.  (N.  S.)  829, 
103  S.  W.  354.  One  of  the  earlier 
■  cases  referred  to  by  the  court  in  Epis- 
copal Academy  v.  Philadelphia,  supra, 
was  that  of  Eire  Ins.  Patrol  v.  Boyd, 
120  Pa.  St.  624,  1  L.  E.  A.  417,  6  Am. 
St.  Eep.  745,  15  Atl.  553,  considered 
elsewhere  in  this  work  on  the  question 
of  the  liability  of  charitable  corpora- 
tions for  torts,  which  has  b6en  the 
source  of  much  controversy,  and, 
while  approved  by  some  foreign 
courts,  has  been  severely  criticized  by 
others.    See  §  3362,  note  77,  supra. 

An  ii).stitntion  may  be  a  "pure 
charity"  without  being  a  "purely 
public  charity"  within  the  meaning 
of  the  exemption  law.  Philadelphia 
V.  Masonic  Home  of  Pennsylvania,  160 
Pa.  St.  672,  23  L.  E.  A:  545,  40  Am.  St 
Eep.  736,  28  Atl.  954. 
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Kentucky  Constitution  which  exempts  institutions  of  "purely  public 
charity,"  has  said:  "When  property  is  employed  in  its  unselfish 
exercise  on  behalf  of  the  public,  where  it  eases  the  burdens  of  society, 
and  in  a  measure  thereby  discharges  a  duty  which  the  public,  on  its 
conscience,  owes  to  unfortunate  humanity,  and  is  unrestricted  save 
by  the  limitation  of  ability,  the  charity  may  be  said  to  be  a  purely 
public  one."  ''^ 

Under  a  constitutional  provision  authorizing  the  exemption  of 
property  for  charitable  purposes,  and  a  statute  providing,  that  "the 
personal  property  of  all  *  *  *  charitable  *  *  *  institu- 
tions, incorporated  within  this  state,  and  such  real  estate  belonging 
to  such  institutions  as  shall  be  actually  occupied  for  the  purposes  for 
which  they  were  incorporated"  shall  be  exempt  from  taxation,  it 
has  been  held  that  an  institution  which  was  organized  for  benevo- 
lent and  charitable  purposes,  free  from  any  element  of  private  or 
corporate  gain,  and  which  devotes  its  entire  revenue  to  the  payment 
of  its  current  expenses  and  the  relief  of  the  poor  and  needy  is  a 
charitable  institution ;  notwithstanding  the  fact  that  it  confers  its 
benefits  primarily  on  its  own  members  and  their  families.''* 

A  Masonic  home  is  a  public  charity,  notwthstediding  the  fact  that 
the  enjoyment  of  its  benefits  is  restricted  to  Masons  and  to  Masons  * 
widows  and  orphans,  and  land,  the  total  net  income  from  the  farm- 
ing of  which  by  the  Masonic  corporation  constructing  and  main- 
taining the  home  is  devoted  to  the  purpose  and  use  of  such  home, 
is  property  "actually  and  exclusively  used"  for  a  charitable  purpose 
and  "not  leased  or  otherwise  used  with  a  view  to  profit,"  within  the 
meaning  of  the  Illinois  exemption  statute,  even  though  such  land 
stands  charged  with  the  annual  payment  of  a  certain  sum  of  money 
within  its  boundaries.'' 

71  Com.  V.  Young  Men 's   Christian  for  the  prevention  of  cruelty  to  ani- 

Ass'n,  116  Ky.  711,  105  Am.  St.  Bep.  mala  was  a  benevolent  and  charitable 

234,  76  S.  "W.  522.        '  corporation    within    a    Massachusetts 

That    an    institution    is     operated  statute    exempting   such    corporations 

without  profit  or  gain  shows   merely  from  taxation. 

that  it  is  purely  a  charity  and  not  72  Portland    Hibernian    Benev.    So- 

that   it   is    a   purely   public    charity.  ciety  v.  Kelly,  28  Ore.  173,  30  L.  E.  A. 

Philadelphia    v.    Masonic    Home    of  167,  52  Am.  St.  Rep.  769,  42  Pac.  3. 

Pennsylvania,  160  Pa'.  St.  572,  23  L.  As  to  the  Maine  statute  in  effect  pro- 

E.  A.  545,  40  Am.  St.  Rep.  736,  28  Atl.  viding  that  exemption  shall  not  be  de- 

9p4.  feated   by    limitations    on    cla^sses    to 

In  Massachusetts  Soe.  for  Preven-  which  charity  is  dispensed,  see  Auburn 

tion  of  Cruelty  to  Animals  v.  Boston,  v.  Young  Men's   Christian  Ass'n,  86 

142  Mass.  24,  6  N.  E.  840,  2  New  Eng.  Me,  244,  29  Atl.  992. 

Bep.  368,  it  was  held  that  a  society  73  Most   Worshipful   Grand   Lodge, 
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Moreover,  "an  institution  that  is  in  its  nature  and  purposes  a 
purely  public  charity  does  not  lose  its  character  as  such  under  the 


A.  F.  &  A.  M.  of  Illinois  v.  Board  fie- 
view  Moultrie  Cotinty,  281  111.  480, 
117  N.  E.  1016. 

A  home,  the  object  of  which  is  to 
provide  a  suitable  home  for  destitute 
widows  and  orphans  of  Odd  Fellows, 
is  an  institution  "of  purely  public 
charity"  within  the  meaning  of  the 
Kentucky  Constitution.  Widows'  & 
Orphans'  Home  of  Odd  Fellows  v. 
Com.,  126  Ky.  386,  16  L.  E.  A.  (N.  g.) 
829,  103  S.  W.  354,  overruling  Widows ' 
&  Orphans '  'Home  of  Odd  Fellows  of 
Kentucky  v.  Bosworth,  112  Ky.  200, 
23  Ky.  L.  Hep.  1505,  65  S.  W.  591. 

Tested  by  even  the  most  rigid  rules 
of  strict  construction,  a  paragraph  of 
the  complaint,  in  a  suit  to  restrain  the 
collection  of  taxes,  which  avers  that 
the  plaintiff  is  a  benevolent  and  char- 
itable institution;  that  the  building 
taxed  had  been  erected  and  vvas  used 
for  purposes  of  ' '  universal  benevo- 
lence and  charity,  and  the  relief  of 
suffering  humanity  wherever'  it  exists, 
but  more  immediately  and  especially 
the  relief  of  indigent  and  distressed 
worthy  Free  Masons,  their  widows  and 
orphans,  and  the  support  of  the  latter 
without  reward,"  and  that  the  entire 
income,  rents  and  revenues  derived 
from  the  property  were  for  all  time 
exolnsively  devoted  to  those  purposes, 
brings  such  building  within  a  stat- 
ute providing  that  "every  building 
erected  for  the  use  of  any  benevolent 
or  charitable  institution,  etc.,  and  the 
tract  of  land- on  which  such  building 
is  situate,  not  exceeding  twenty 
acres,"  shall  be  exempt  from  taxation, 
and  a  demurrer  to  such  paragraph  is, 
therefore,  properly  overruled.  Indian- 
apolis v.  Grand  Master,  etc.,  of  Grand 
Lodge  of  Indiana,  25  Ind.  518. 

Contra,  Philadelphia  v.  '  Masonic 
Home  of  Pennsylvania,  160  Pa.  St. 
572,  23  L.  R.  A.  545,  40  Am.  St.  Eep. 


736,  28  Atl.  954,  holding  that  a  Ma- 
sonic Home,  even  conceding  it  to  be  a 
pure  charity,  is  not  a  'purely  public 
charity"  when  such -Home  is  open  to 
Masons  only.  Said  the  court:  "When 
the  eligibility  of  those  admitted  is 
thus  determined,  it  seems  to  us  the 
institution  is  withdrawn  from  public, 
and  put  in  the  class  of  private,  chari- 
tieg..  A  chaTity  may  restrict  its  admis- 
sions to  a  class  of  humanity,  and  still 
be  public.  It  may  be  for  the  blind, 
the  mute,  those  suffering  under  special 
diseases;  for  the  aged,  for  infants, 
for  women,  for  men,  for  different 
callings  or  trades  by  which  humanity 
earns  its  bread;  and,  as  long  as  the 
classification  is  determined  by  some 
distinction  which  involuntarily  affects 
or  may  affect  any  of  the  whole  people, 
although  only  a  small  number  may 
be  directly  benefited,  it  is  public.  But 
when  the  right  to  admission  depends 
on  the  fact  of  voluntary  association 
with  some  particular  society,  then  a 
distinction  is  made  '  which  concerns 
not  the  public  at  large.  The  public  is 
interested  in  the  relief  of  its  members, 
because  they  are  men,  women,  and 
children,  not  because  they  are  Masons. 
A  home  without  charge,  exclusively 
for  Presbyterians,  Episcopalians,  Cath- 
olics, Methodists,. would  not  be  a  pub- 
lie  charity.  But  then  to  exclude  every 
other  idea  of  public,  as  distinguished 
from  private,  the  word  '  purely '  is  pre- 
fixed by  the  Constitution.  This  is  to 
intensify  the  word  'public,'  not 
'charity.'  It  must  be  purely  public; 
that  is,  there  must  be  no  admixture  of 
any  qualification  for  admission,  heter- 
ogeneous, and  not  solely  relating  to 
the  public.  *  *  *  Nor  does  the 
argument  that  to  the  extent  it  benefits 
Masons  it  necessarily  relieves,  the  pub- 
lic burden,  affect  the  question.  There 
is  no  public  burden  for  the  relief  of 
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tax  laws,  if  it  receives  a  revenue  from  the  recipients  of  its  bounty 
sufScient  to  keep  it  in  operation"  although,  in  the  matter  of  re- 
muneration,  "it  must  not  go  beyond  self-support."'*     So  it  has 


aged  and  indigent  Masons.  There  is 
the  public  burden  of  earing  for  and 
relieving  aged  and  indigent  men, 
whether  they  be  Masons  or  anti- 
Masons;  but  age  and  indigence  con- 
cern the  public  no  further  than  the 
fact  of  them;  it  makes  no  inquiry 
into  the  social  relations  of  the  sub- 
jects of  them.  Burd  Orphan  Asylum 
V.  School  Dist.,  90  Pa.  St.  21,  is  cited 
as  sustaining  -a  different  view.  The 
test  there,  as  to  whether  the  defend- 
ant was  a  purely  public  charity,  was 
whether  there  was  any  gain  or  profit 
to  any  class  of  persons  or  corporations 
who  could  assert  a  right  to  be  bene- 
ficiaries. As  there  was  not,  and  as 
the  administrators  of  the  charity 
could,  in  their  discretion,  select  those 
who  should  be  the  recipients  of  the 
benefits,  giving  only  a  preference,  the 
court  held  it  to  be  a  purely  public 
charity.  While  concurring  in  the 
judgment  in  that  case,  because  the 
facts  showed  that  it  was  administered 
as  a  purely  public  charity,  I  do  not 
concur  in  the  reason  given  for  dis- 
tinguishing a  quasi  pu'blie  from  a 
purely  public  charity.  I  would  put? 
the  distinction  on  firmer,  as  well  as 
on  what  seems  to  me  more  clearly 
defined  ground:  Is  any  member  of  hu- 
manity— that  greater  public  of  whom 
the  commonwealth  is  constructively 
the  parent  or  trustee — excluded  be- 
cause he  has  not  a  particular  relation 
to  some  society,  church,  or  other  or- 
ganization, which  relation  is  depend- 
ent on  his  wholly  voluntary  act?  If 
so,  if  he  be  excluded  in  fact,,  because 
he  is  not  a  Presbyterian,  Freemason, 
or  a  member  of  some  one  of  the  in- 
numerable religions,  social,  or  bene- 
ficial organizations  of  the  common- 
wealth, then,  however  pure  may  be 
the  charity,  however  commendable  its 


purpose,  it  is  not  'purely  public,'  and 
its  property  must,  under  the  Constitu- 
tion, be  taxed;  not  because  this  court 
says  so,  but  because  the  people  have 
said  so  in  their  fundamental  law. 
Here,  while  the  charter  and  by-laws 
of  the  institution  do  not  show  that  it 
is  not  'purely  public,'  the  undisputed 
facts  as  to  the  administration  of  the 
charity  show  that  none  were  admitted 
except  Freemasons,  of  course  exclud- 
ing all  other  aged  and  indigent  men, 
because  they  had  not  chosen  to  be- 
come members  of  a  particular  society. 
This  made  admission  depend  on  an 
artificial  badge  of  distinction,  and  not 
on  one  incident  to  humanity,  and 
therefore  it  is  not  'purely  public' 
If  this  be  purely  public,  then  what  is 
not  purely  public?" 

An  incorporated  Masonic  lodge  is 
not  a  public '  charitable  or  benevolent 
institution.  Bangor  v.  Rising  Virtue 
Lodge,  73  Me.  428,  40  Am.  Eep.  369. 

74  Episcopal  Academy  v.  Phila- 
delphia, 150  Pa.  St.  565,  25  Atl.  55, 
expressly  extending  the  doctrine'  of 
Philadelphia  v.  Women's  Christian 
Ass'n,  125  Pa.  St.  572,  17  Atl.  475. 
Continuing,  the  court,  in  Episcopal 
Academy  v.  Philadelphia,  supra,  said: 
"When  a  charity  embarks  it.  busi- 
ness for  profit,  it  is  liable  to  taxation 
like  any  other  business  establishment; 
but  so  long  as  the  trustees  of  the 
schpol  manage  it  as  a  charity,  giving 
the  benefit  of  what  might  otherwise 
be  profit  to  the  reduction  of  tuition 
fees,  or  the  increase  of  the  number 
of  free  scholars,  in  furtherance  of  the 
'education  of  youth,'  the  purpose  of 
their  trust,  their  school  house  is  en- 
titled to  exemption.  It  represents  the 
gift  of  private  persons  and  of  the 
state.  It  is,  as  we  said  in  North- 
ampton Co.  V.  Lafayette  College  [128 
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been  held  that  the  fact  that  some  part  of  the  expense  of  maintain- 
ing a  Y.  M.  C.  A.  is  required  to  be  paid  by  those  who  enjoy  all  of 
its  privileges  does  not  deprive  the  institution  of  its  character  of  a 
purely  public  charity.''*  Moreover,  it  has  been  held  that  it  is  not 
enough  to  deprive  a  school  of  the  right  to  the  exemption  granted 
schools  "not  conducted  for  profit"  that  a  profit  is  made,  but  such 
school  must  be  conducted  for  the  purpose  of  making  a  profit,  that 
is,  as  a  commercial  enterprise^®    But'  an  educational  institution,  in- 


Pa.  St.  132,'  18  Atl.  516],  the  educa- 
tional plant;  and  so  long  as  it  is 
used  to  provide  edueation  at  the  mere 
coat  of  teaching  alpne,  and  is  open 
to  the  public,  it  does  not  lose  its  char- 
acter as  a  charity.  A  hospital  erected 
and  equipped  by  public  or  private 
charity  might  be  conducted  with  such 
skill  and  economy  as  to  become  self- 
sustaining,  but  it  would  not  thereby 
lose  its  character  as  a  purely  public 
fharity. ' ' 

75  Com.  V.  Young  Men  'a  Christian 
A^s'n,  116  Ky.  711,  105  Am.  St.  Eep. 
234,  76  S.  W.  522. 

Contra,  Trustees  of  Y.  M.  0.  A.  v. 
Paterson,  61  N.  J.  L.  420,  39  Atl.  655, 
which  involved  the  New  Jersey  stat- 
ute exempting  "all  buildings  used 
exclusively  for  charitable  purposes, 
with  the  land  whereon  the  same  are 
erected,  and  which  may  be  necessary 
for  the  fair  enjoyment  thereof."  In 
this  case,  the  court  recognized  "the 
rule  that,  in  all  statutes  exempting 
private  property  from  taxation,  words 
descriptive  of  the  property  must  re- 
ceive the  narrowest  interpretation  of 
which  they  are  reasonably  capable," 
and  declared  that  "so  interpreted, 
charitable  purposes  are  eleemosynary 
purposes,  purposes  connected  with  the 
distribution  of  charity, — i.  e.  of  aid 
to  the  needy.  It  is  impossible  to  hold 
that  these  [Y.  M.  C.  A.]  buildings 
are  in  this  sense  used  exiclusively  for 
charitable  purposes.  With  slight  ex- 
ceptions, those  who  use  them  are  not 
the  recipients  of  charity,  but  such  as 
purchase  the  right  to  use  them  at  a 


price  deemed  adequate.  For  these  ex- 
ceptions the  'contributions'  may  com- 
pensate the  association,  and  to  this 
(extent  the  buildings  are  used  for 
charitable  purposes;  but  this  is  too 
small  in  proportion  to  the  aggregate 
to  give  character  to  the  whole,  so  as 
to  justify  a  statement  that  the  pur- 
poses are  exclusively  charitable." 

A  home,  maintained  by  a  Women's 
Christian  Association,  the  object  of 
which  Association  is  "the  temporal, 
moral,  and  religious  welfare  of 
women,  especially  young  women  who 
are  dependent  on  their  own  exertions 
for  support"  has  been  held  to  be  a 
"purely  public  charity"  within  the 
meaning  of  the  Pennsylvania  Consti- 
tution and  to  be  an  institution 
"founded,  endowed,  and  maintained 
by  public  or  private  charity"  within 
the  meaning  of  the  statute  enacted 
under  the  authority  of  such  Constitu- 
tion. Philadelphia  v.  Women's  Chris- 
tian Ass'n,  125  Pa.  St.  572,  17  Atl. 
475. 

76  A  school  is  "not  conducted  for 
profit"  within  the  meaning  of  a  stat- 
ute exempting  only  such  schools  as 
are  not  conducted  for  profit,  even 
though  charges  for  board  and  tuition 
are  made,  when  such  charges  are  not 
fixed  with  the  intention  of  yielding 
a  profit  over  and  above  the  actual 
cost  of  such  board  and  tuition.  In- 
stitute of  Holy  Angels  v.  Bender, 
79  N".  J.  L.  34,  74  Atl.  251. 

A  denominational  school,  supported 
by  the  income  from  its  endowment, 
which  has  been  derived  in  part  from 
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corporated  under  the  general  corporation  statute  and  conducted  for 
profit,   does  not  become  an  institution,  not  conducted  for  profit. 


the  state  and  in  part  from  priva,te 
persons,  and  by  the  tuition  of  its  pay- 
ing pupils;  operated  without  private 
gain ;  admitting  three  classes  of  pu- 
pils, namely,  full  pay,  half  pay,  and 
free,  and,  while  giving  a  preference 
in  the  order  of  admittance  to  chil- 
dren whose  parents  are  connected  with 
the  sponsoring  denomination,  neither 
excluding,  nor  providing  peculiar ' 
terms  for  the  admittance  of,  any  child 
because  of  the  denominational  con- 
nection of  its  parents,  is  a  purely 
public  charity  within  the  meaning  of 
the  provision  of  the  Pennsylvania 
Constitution  which  gives  the  general 
assembly  the  power  to  exempt  by  gen- 
eral laws  institutions  of  "purely  pub- 
lie  charity, ' '  and  is  an  institution 
"founded,  endowed,  and  maintained 
by  public  or  private  charity"  with-, 
in  the  meaning  of  the  statute  enacted 
under  the  authority  of  such  constitu- 
tional provision.  Episcopal  Academy 
V.  Philadelphia,  150  Pa.  St.  565,  25 
Atl.  55. 

Compare,  Appeal  of  Philadelphia,  1 
Monag.  (Pa.)  1,  15  Atl.  683,  no  refer- 
ence to  which  is  made  by  the  court 
in  Episcopal  Academy  v.  Philadelphia, 
supra:  The  bill  in  Appeal  of  Phila- 
delphia ,  averred  that  ' '  the  academy 
[the  real  property  belonging  to  which 
had  been  taxed]  is  maintained  from 
the  income  derived  from  such  proper- 
ty as  has  been  given  to  or  purchased 
by  it,  and  from  fees  for  tuition,  which 
are  at  a  much  lower  rate  than  insti- 
tutions of  a  like  grade.  No  rent  is 
charged  for  the  use  of  the  academy, 
and  all  the  receipts  and  income  of  the 
incorporation,  after  defraying  the  nec- 
essary expenses  of  maintenance, 
teachers'  salaries,  etc.,  are  applied  to 
increasing  the  number  of  free  schol- 
ars. The  number  of  free  scholars  has 
ranged  from   sixteen  to  thirty;   and, 


in  addition,  there  are  and  have  been 
half-pay  scholars,  in  number  ranging 
from  fifteen  to  tvyenty.^  The  educa- 
tion of  free  and  half-pay  scholars  is 
aided  materially  by  the  amount  re- 
ceived from  tuition  fees.  Any  sur- 
plus above  the  necessary  expenses  of 
the  institution  -is  devoted  to  a  fund 
to  enlarge  the  free  scholarships,  and 
for  every  $2,500  accumulated  it  is  pro- 
vided that  ah  additional  free  schol- 
arship shall  be  maintained."  Said 
the  court:  "What  proportion  of  the 
amount  expended  in  maintaining  the 
academy  is  derived  from  tuition  fees 
does  not  appear;  but  it  is  claimed,  and 
virtually  conceded,  that  the  institu- 
tion is  mainly  dependent  on  tuition 
fees  to  meet  its  current  expenses;  that 
probably  not  less  than  seven-eighths 
'Of  "the  amount  required  is  derived 
from  that  source.  It  was  incumbent 
on  appellees  to  show  that  the  ,  insti- 
tution under  their  care  is  at  least 
substantially  maintained  by  public  or 
private  charity.  This  has  not  been 
done.  On  the  contrary,  it  may  be 
fairly  inferred  that  its  chief  source 
of  maintenance  is  and  has  been  tui- 
tion fees.  If  so,  it  cannot,  in  the  • 
constitutional  sense,  be  regarded  as 
an  institution  of  purely  public  char- 
ity. In  principle  the  ease  is  not  dis- 
tinguishable from.  College  v.  Mercer 
Co.,  101  Pa.  530,  or  Miller's  Appeals, 
10  "Wkly.  Notes  Cas.  168.  In  the  lat- 
ter, the  facts  disclosed  by  the  record 
presented  a  much  stronger  claim  for 
exemption  than  the  case  now  under 
consideration."  See  Philadelphia  v. 
Women's  Christian  Ass'n,  125  Pa.  St. 
572,  17  Atl.  475,  in  which  Appeal  of 
Philadelphia,  supra,  and  the  two 
cases,  referred  to  by  the  court  in  the 
part  of  its  opinion  above  quoted,  are 
considered,  and  in  which,  although  as 
appears  from  the  figures  set  out  in  the 
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merely  by  reincorporating  under  the  statute  relating  to  associations 
not  for  pecuniary  JJrofit  and  by  changing  its  financial  system  so  that, 
instead  of  receiving  the  net  income  in  the  form  of  dividends  on  his 
stock,  the  institution's  virtual  owner  is  to  receive  it  in  the  form  of 
jnterest  on  the. purchase-money  mortgage  executed  by  the  new  cor- 
poration to  the  old  one  and  assigned  by  the  latter  to  such  owner." 


opinion  more  than  five-sijftlis  of  the 
expenses  of  the  Institution  involved 
were  met  by  the  receipts  therefrom, 
the  court  held  that  the  home  for  . 
young  women,  maintained  by  the  cor- 
poration taxed,  was  a  public  charity, 
and  admitted  that  Its  views  might  be 
in  "conflict  slightly  with  what  has 
been  said  in  some  of  the  cases  referred 
to,"  but  declared  that  "they  do  not 
conflict  *  *  *  with  the  paints  de- 
cided in  either  of  them,"  while  they 
are  believed  to  be  in  entire  harmony 
with  Donohugh's  Appeal,"  86  Pa.  St. 
306. 

77  Montelair  v.  State  Board  of 
Equalization  of  Taxes,  86  N.  J.  L. 
497,  92  Atl.  270;  Nassau  Gas 'Light 
Co.  V.  Brooklyn,  89  N.  Y.  409;  Com. 
V.  Edison  Elec.  Light  &  Power  Co., 
170  Pa.  St.  231,  32  Atl.  419;  Corm.  v. 
Northern  Elec.  Light  &  Power  Co., 
145  Pa.  St.  105,  14, ii.  E.  A.  107,  22 
Atl.  839. 

As  to  the  exemption  of  corporations 
organized  exclusively  for  manufactur- 
ing, under  the  Pennsylvania  statute, 
see  Com.  v.  National  Oil  Co.,  157  Pa. 
St.  516,  27  Atl.  374;  Com.  v.  Savage 
Eire  Brick  Co.,  157  Pa.  St.  512,  27  Atl. 
374;  Com.  v.  Juniata  Coke  Co.,  157 
Pa.  St.  507,  22  L.  R.  A.  232,  27  Atl. 
373;  Com.  v.  Pottsville  Iron  &  Steel 
Co.,  157  Pa.  ^t.  '500,  22  L.  E.  A.  228, 
27  Atl.  371 ;  Com.  v.  J.  B.  Lippincott 
Co.,  156  Pa.  St.  513,  27  Atl.  10;  Com. 
V.  Thackara  Mfg.  Co,,  156  Pa.  St.  510, 
27  Atl.  13;  Com.  v.  Pittsburgh  Bridge 
Co.,  156  Pa.  St.  507,  27  AtJ.  4;  Com. 
V.  Keystone  Bridge  Co.,  156  Pa.  St. 
500,  27  Atl.  1. 

Corporations  for  the  purpose  of  sup- 


plying light,  heat,  and  power  by 
means  of  electricity  are  manufec- 
turing  corporations,  §  88,  supra.  But 
it  is  held  that  they  are  not  within 
the  Pennsylvania  statute.  Com.  v. 
Edison  Elec.  Light  &  Power  Co.,  170 
Pa.  St.  231,  32  Atl.  419;  Com.  v.  Edi- 
son Elec.  Light  Co.,  145  Pa.  St.  131, 
27  Am.  St.  Eep.  683,  22  Atl.  841,  845; 
Com.  V.  Northern  Elec.  Light  &  Power 
Co.,  146  Pa.  St.  105,  14  L.  E.  A.  107, 
22  Atl.  839;  supra,  §  88,  note  11. 

The  fact  that  a  manufacturing  cor- 
poration has  the  ancillary  power,  by 
express  legislative  permission,  to  en- 
gage in  mining,  or  any  other  pursuit, 
in  aid  of  its  manufacturing  enter- 
prises, where  it  has  never  used  or 
sought  to  use  such  power,  does  not 
take  it  out  of  the  operation  of  a  stat- 
ute granting  exemption  from  taxa- 
tion to  corporations  organized  exclu- 
sively for  manufacturing  purposes,  and 
actually  carrying  on  manufacturing 
within  the  state.  Com.  v.  Pottsville 
Iron  &  Steel  Co.,  157  Pa.  St.  500,  22 
L.  E.  A.  228,  27  Atl.  371. 

Where  the  charter  of  a  corporation 
organized  under  the  law  authorizing 
corporations  for  manufacturing  eon- 
tains  words  empowering  it,  not  only 
to  manufacture,  but  also  to  engage 
in  a  mercantile  business,  the  words 
empowering  it  to  engage  in  a  mer- 
cnntile  business  are  mere  surplusage. 
It  is  a  corporation  exclusively  for 
manufacturing,  and  is  taxable,  under 
the  Pennsylvania  statute,  on  so  much 
of  its  capital  stock  oiily  as  is  invested 
in.  the  mercantile  business.  Com.  v. 
Thackara  Mfg.  Co.,  156  Pa.  St.  510, 
27  Atl.   13.     Aiid  see   Com.  v.  J.  B. 
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A  corporation  cannot  claim  an  exemption  under  a  statute  exempt- 
ing manufacturing  corporations,  unless  its  business  is  tliat  of  manu- 
facturing.'''* 


Lippineott  Co.,  156  Pa.  St.  513,  27  Atl. 
10. 

Under  a  statute  providing  that 
every  foreign  corporation  doing  busi- 
ness in  the  state  except  manufactur- 
ing or  mining  corporations  carrying 
on  'manufacture  .or  mining  ores  with- 
in the  state  shall  be  subject  to  and 
pay  a  tax,  as  a  tax  upon  its  corpo- 
rate franchise  or  business,  it  was  held 
that  if  a  foreign  corporation  was  car- 
rying on  enough  of  its  manufacturing 
operations  in  the  state  so  that  it  could 
be  said,  fairly  and  reasonably,  to  be 
engaged  in  manufacturing  in  the 
state,  then  it  came  within  the  letter 
and  spirit  of  the  exemption  clause, 
and  neither  the  state  comptroller  nor 
tlie  courts  had  the  right  to  hold  that, 
because  only  a  comparatively  small 
portion  of  all  its  manufacturing  op- 
erations were  carried  on  in  the  state, 
it  was  not,  for  that  reason,  within 
the  exemption.  In  other  words,  if 
the  corporation,  in  the  ordinary  and 
regular  course  of  its  business,  in  good 
faith,  and  not  for  the  purpose  of 
evading  the  law,  was  actually  carry- 
ing od  any  part  of  its  manufacturing 
operations  in  the  state,  that  was 
enough,  and  it  was  not  left  to  the  tax- 
ing officer  or  the  courts  to  prescribe 
how  much  or  what  percentage  of  the 
whole  manufacturing  business  should 
be  done  within  the  state  to  entitle  the 
'  corporation  to  claim  the  exemption. 
People  V.  Wemple,  133  N.  Y.  323,  31 
N.  E.  238,  rev'g  62  Hun  619,  16.  N.  Y. 
Supp.  602. 

•  Under  a  later  statute  providing  that 
foreign  corporations  in  order  tO'  be 
entitled  to  claim  the  exemption  should 
be  "wholly  engaged  in  carrying  on 
manufactures  within  this  state,"  it 
was  held  if  a  foreign  corporation  was 
engaged  in  the  manufacture  and  sal© 


of  its  products  in  the  state  and  also 
in  the  purchase  and  sale  of  other 
goods  not  manufactured  by  it,  was 
not  wholly  engaged  in  carrying  on 
manufactures  within  the  state,  and 
consequently  was  taxable  on  the 
amount  of  its  capital  stock  employed 
there.  The  court  said:  "If  it  seems 
a  harsh  and  unwise  rule  that  imposes 
upon  a  foreign  corporation  a  tax  upon 
a  large  amount  of  its.  capital  that  it 
brings  into  this  state,  and  employs 
in  a  legitimate  and  prosperous  man- 
ufacturing business,  which  requires 
for  its  factory  real  estate  valued  at 
nearly  a  quarter  of  a  million  dollars, 
and  gives  employment  to  four  hun- 
dred and  fifty  skilled  workmen,  it  is 
a.  subject  that  should  be  brought  to 
the  attention  of  the  legislature,  as 
courts  must  enforce  the  lav/  as  writ- 
ten. It  would  seem  that  a  wise  pub- 
lie  policy  should  encourage  manufac- 
turers, and  so  adjust  the  taxation  ,aa 
to  promote  the  investment  of  foreign 
capital  within  the  state  in  manufac- 
turing enterprises."  People  v.  Camp- 
bell, 145  N.  Y.  587,  40  N.  E.  239,  affg 
80  Hun  466,  30  N.  Y.  Supp.  472. 

Foreign 'silver  mining  company  held 
not  a  manufacturing  corporation  with 
in  the  exemption  of  manufactirrjng 
corporations  from  payment  of  a  li- 
cense tax.  Horn  Silver  Min.  Co.  v. 
New  York,  143  U.  S.  305,  36  L.  Ed. 
164.  , 

A  statute  exempting  "the  stock  or 
property  of  every  incorporated  agri- 
cultural .  society ' '  applies  as  well  to 
such  a  society  which  is  a  joint  stoelc 
corporation  witji  capital  stock  as  it 
does  to  such  a  society  ■sfrhich  has  no 
capital  stock.  Town  of  West  Hart- 
ford V.  Connecticut  Fair  Ass'n,  88 
Conn.  627,  92  Atl.  432. 

'i'S  Dudley   v.   Jamaica  Pond   Aque- 
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If  a  grant  of  exemption  actually  made  to  a  railroad  company  is 
conditional,  the  conditions  must  be  fulfilled  before  it  will  become 
operative.  Thus,  if  the  charter  of  the  company,  or  some  other  stat- 
ute, exempts  its  property  from  taxation  upon  completion  of  its  road, 
there  is  no  exemption  before  the  road  is  completed.''* 

§4641.  Property   included   in   exemption — In  general.     If  the 

legislature  has  lawfully  granted  to  a  corporation  an  exemption  of 
its  property  from  taxation,  without  restriction,  the  exemption  cer- 
tainly includes  all  tangible  property,  real  or  personal,  which  is  held 
by  the  corporation  for  the  purpose  of  carrying  on  the  business  for 
which  it  was  created,  and  which  is  reasonably  necessary  for  such 
purpose.**  An  exemption  of  the  property  of  a  corporation  exempts 
its  gross  receipts  or  earnings  from  carrying  on  its  business.*^    And 


duet  Corporation,  100  Mass.  183;  Peo- 
ple V.  Knickerbocker  Ice  Co.,  99  N. 
Y.  181,  1  N.  E.  669. 

79  Vioksburg,  S.  &  P.  E.  Co.  v.  Den- 
nis, 116  V.  S.  665,  29  L.  Ed.  770. 

Exemption  accruing  to  railroad 
company  by  its  acquisition  by  con- 
tract with  the  state  of  the  benefits  of 
charter  of  potential  corporation  will 
be  no  broader  than  it  would  have  been 
had  it  been  exercised  by  such  corpo- 
ration. See  Chesapeake  &  O.  E.  Co. 
V.  Virginia,  94:  TJ.  S.  718,  24  L.  Ed. 
310. 

80  Thus  an  exemption  of  the  prop- 
erty of  a  railroad  company  from  tax- 
ation exempts,  not  only  its  roadbed, 
but  also  its  workshops,  station  and 
engine  houses,  and  all  other  property 
used  in  the  operation  of  its  road. 
Northern  Pae.  E.  Co.  v.  Carland,  5 
Mont.  146,  3  Pac.  134. 

An  exemption  of  the  property  of 
a  cemetery  company  includes  the  real 
estate  held  or  dedicated  for  burial 
purposes.  Metairie  Cemetery  Ass'n 
V.  Board  of  Assessors,  37  La.  Ann. 
32;  Proprietors  of  Swan  Point  Ceme- 
tery V.  Tripp,  14  E.  1.  199. 

An  exemption  of  the  property  of 
a  religious  corporation  includes  the 
church  property.  Erie  v.  First  tJni- 
versaliat  Church,  105  Pa.  St.  278. 


Under  the  New  Jersey  statute 
which  exempts  from  taxation  "all 
offices  and  franchises,  and  all  prop- 
erty used  for  railroad  and  canal  pur- 
poses, the .  taxation  of  which  is  pro- 
vided for  by  any  other  law  of  this 
state,''  all  offices  and  franchises  are 
exempt  whether  taxed  under  any 
other  law  or  not,  the  last  clause  of 
the  statute,  aa  quoted,  qualifying  only 
"property  used  for  railroad  and  canal 
purposes"  and  not  "offices  and  fran- 
chises." North  Jersey  St.  E.  Co.  v. 
Jersey  City,  74  N.  J.  L.  761,  67  Atl. 
33,  rev'g  on  this  proposition  73  N.  J. 
L.  481,  63  Atl.  833. 

81  Worth  V.  Petersburg  E.  Co.,  89 
N.  C.  301;  Worth  v.  Wilmington  &  W. 
E.  Co.,  89  N.  C.  291,  45  Am.  Eep.  679. 

A  state  tax  on  a  railroad  company 's 
gross  receipts  for  the  transportation 
of  freight  and  passengers  is  a  viola- 
tion of  the  state's  contract  not  to  tax 
the  company  or  its  property.  Pacific 
E.  Co.  V.  Maguire,  20  Wall.  (U.  S.) 
36,  22  L.  Ed.  282. 

A  constitutional  provision  that  such 
property  as  the  general  assembly  may 
deem  necessary  for  school  purposes 
may  be  exempt  from  taxation  is  broad 
enough  to  permit  the  granting  to  a 
university  corporation  of  an  exemp- 
tion of  the  rents  and  profits  of  land 
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an  exemption,  if  general,  applies  to  property  afterwards  acquired 
by  the  corporation.^^ 

An  exemption  of  particular  property,  however,  cannot  be  extended 
by  implication  to  property  not  clearly  included  in  that  specified. 
Thus,  it  has  been  held  that  an  exemption  of  the  capital  stock  and 
dividends  of  a  railroad  company  does  not  exempt  lands  granted  by 
the  state ;  ^  and  that  an  exemption  of  a  railroad  does  not  extend  to 


and  other  property  owned  by  it  which 
rents  and  profits  are  devoted  to  'its 
educational  purposes,  and  does  not 
merely  sanction  the  exemption  of  such 
of  the  corporation 's  property  as  is.  ac- 
tually occupied  by  it.  Northwestern 
University  v.  People,  99  TJ.  S.  309,  25 
L.  Ed.  387. 

82  Proprietors  of  Swan  Point  Cem- 
etery V.  Tripp,  14  E.  I.  199. 

The  exemption  gi-anted  to  a  rail- 
road company  by  its  original  charter 
as  to  the  road  it  was  then  authorized 
to  construct  cannot  be  invoked  as  to 
portions  of  its  road  constructed  or  ac- 
quired under  subsequent  enabling  acts 
which  did  not  extend  such  exemp- 
tion. Southwestern  B.  Co.  v.  Wright, 
116  ir.  S.  231,  29  L.  Ed,  626. 

A  university  charter,  which  recites 
that  the  university 's  founder  ' '  has  do- 
nated" a  certain  sum  of  money  and 
"has  also  given"  a  certain  qtiantity 
of  land,  and  provides  that  "the  do- 
nations of  the  founder  *  *  *  in- 
cluding the  plots  of  groTind  men- 
tioned, so  long  as  the  same  are  held 
or  used  -for  the  purpose  of  the  insti- 
tution, shajl  be  free  and  exempt  from 
taxation,"  exempts  only  the  gifts  re- 
cited and  riot  the  property  taken  by 
■the  university  under  the  founder's 
■vvill.  In  re  Packer's  Estate  (Appeal 
of  Lehigh  University),  246  Pa.  131, 
92  Atl.  75. 

An  exemption,  running  to  an  edu- 
cational institution,  of  "tha  cabinet 
collection  and  lot  of  ground  on  which 
it  is  erected  belonging  to  the  said  in- 
stitution, with  any  gifts,  bequests,  or 


endowments,  so  long  as  the  same  shall 
be  used  for  free  lectures,"  has  been 
held  not  to  extend  to  real  property, 
ndt  adjoining  the  lot  of  ground  on 
which  the  cabinet  collection  is  erect- 
ed, which  was  subsequently  conveyed 
to  the  institution,  even  though  the 
whole  of  the  npt  income  from,  such 
property  is  devoted  ta  the  charitable 
purposes  of  the  institution.  Appeal 
of  Wagner  Free  Inst,  of  Science,  116 
Pa.  St.  555,  11  Atl.  402.  See  also  Wag- 
ner Free  Institute  v.  Philadelphia,  132 
Pa.  St.  612,  19  Am.  St.  Eep.  613,  19 
Atl.  297. 

83  St.  Louis,  I.  M.  &  S.  By.  Co.  v. 
Loftin,,  98  XJ.  S.  559,  25  L.  Ed.  222. 

Land. acquired  by  a  college  subse- 
quently to  the  erection  of  its  aca- 
demic buildings  and  separated  there- 
from by  a  street  and  used  mainly  if 
not  entirely  for  athletic  purposes,  is 
not  land  whereon  such  buildings  are 
situated,  necessary  to  the  fair  use  and 
enjoyment  thereof,  so  as  to  be  enti- 
tled to  exemption  under  the  New  Jer- 
sey statute.  Stevens  Inst,  of  Tech- 
nology v.  Bowes,  78  N'  J.  L.  205,  73 
Atl.  38.      ' 

The  primary  object  of  a  statute  ex- 
empting "all  buildings  used  for  char- 
itable purposes,  with  the  land  where- 
on the  sanae  are  erected,  and  which 
may  be  necessary  for  the  fair  enjoy- 
ment thereof"  is  the  exemption  .of 
the  buildings;  the  words  "whereon 
the  same  are  erected"  are  words  of 
limitation  and  exclude  land  acquired 
by  a  charitable  organization,  subse- 
quently to  the  erection  of  its  build- 


8243 


4641] 


Private  Cokpoeatiobts 


[Ch.  59 


branch  lines  afterwards  constructed.8*  But  a  general  exemption  of 
a  corporation  from  taxation  exempts  the  franchises  of  the  corpora- 
tion. Thus,  an  exemption  of  a  railroad  company  from  taxation, 
without  limitation  or  restriction,  exempts  its  franchise  as  well  as 
its  rpal  estate,  rolling  stock  and  other  tangible  property .^s 


ing,  even  though  it  adjoin  the  land 
on  which  the  building  stands  and  is 
devoted  to  charitable  uses,  such  land 
not  being  land  on  which  the  building 
was  erected.  Sisters  of  Charity-  of 
St.  Elizabeth  v.  Cory,  73  N.  J.  L.  699, 
er,  Atl.  500. 

81  Wilmington  &  W.  R.  Co.  v.  Ala- 
brook,  146  U.  S.  279,  36  L.  Ed.  972, 
afC'g  110  N.  C.  137,  14  S.  B.  652. 

In  this  case  it  was  held  that  a 
branch  railroad  was  not  entitled  to  a 
property  exemption  similar  to  that 
granted  the  main  line,  although  the 
statute  incorporating  the  company 
and  ^authorizing  the  construction  of 
the  branch  road  as  well  as  the  con- 
struction of  a  main  line  provides,  in 
effect,  that  the  subscribers  to  the 
stock  of  the  two  lines  shall  constitute 
but  one  company;  that  their  "rights  of 
property  and  estate  shall  be  in  com- 
mon and  not  separate,  and  that  all  of 
the  powers,  rights  and  privileges  con- 
ferred upon  the  company,  in  respect  to 
the  main  road  and  the  lands  through 
vAieh  it  may  pass  are  to  extend  in 
every  respect  to  the  company  and  the 
president  and  directors  thereof  in  the 
liiying  out,  construction,  use  and  pres- 
ervation of  the  branch  1-oad.  Wil- 
mington &  W.  E.  Co.  V.  Alsbrook,  146 
ir.  S.  279,  36  L.  Ed.  972.  "We  do  not 
deny,"  said  the  court,  "that  exemp- 
tdon  from  taxation  may  be  construed 
as  included  in  the  word  '  privileges, ' 
if  there  .are  other  provisions  remov- 
ing all  doubt  of  the  intention  of  the 
legislature  in  that  respect  (Pickard 
V.  Eagt  Tennessee,  V.  &  G.  R.  po.,  130 
U.  S.  637,  642  [32  L.  Ed.  1051])  but 
we  have  none  such  here." 


An  exemption  of  the  stock  of  a  rail- 
road company  does  not  extend  to 
stock  issued  in  aid  of  the  construc- 
tion and  in  the  name  of  a  branch  road 
when,  although  the  company  was  au- 
thorized by  its  charter  to  build  such 
Ibrauch  roads  as  it  deemed  proper.  It 
did  not  construct  the  road  involved 
until  after  Its  formal  acceptance  of 
a  general  statute,  enacted  after  the 
adoption  of  a  constitution  forbidding 
the  exemption  of  railroad  property, 
which,  in  effect,  made  a  branch  road, 
constructed  under  its  provisions,  a  dis- 
tinct line  that  was  to  be  operated,  al- 
beit by  a  common  board  of  directors, 
solely  with  reference  to  the  interests 
and  pursuant  to  the  directions  of  its 
stockholders,  who  constituted  a  sepa- 
rate organization,  without  regard  to 
the  necessities  of  the  main  line,anl 
which  did  not  provide  for  the  exemp- 
tion of  stock  issued  for  the  benefit  ol 
the  branch  road.  Chicago,  B.  &  K. 
C.  E.  Co.  V.  Gufeey,  120  XJ.  S.  569,  30 
L.  Ed.  732. 

SSEaleigh  &  G.  E.  Co.  v.  Eeid,  13 
Wall.  (U.  S.)  269,  20  L.  Ed.  570;  Wil- 
mington &  W.  E.  Co.  V.  Eeid,  13  Wall. 
(XJ.  S.)  264,  20  L.  Ed.  56S;  Worth  v. 
Petersburg  E.  Co.,  89  N.  C.  301;  Worth 
V.  Wilmington  &  W.  E.  Co.,  89  N.  C. 
291,  45  Am.  Eep.  679. 

An  exemption  of  the  "property"  of 
a  railroad  company  extends  to  its  nee-' 
cssary  real  estate  and  rolling  stock 
.ind  to  its  franchise,  and  l;he  state 
cannot  tax  such  real  estate,  rolling 
stock  or  franchise  without  impairing 
the  obligation  of  its  contract.  Wil- 
mington &  W.  E.  Co.  V.  Eeid,  13  Wall. 
(U.  S.)  264,  20  L.  Ed.  568. 
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§  4642.  —  Use  of  property,  A  right  to  exemption  from  taxation 
may  be  granted  to  a  corporation  in  such  terms  as  to  include  all  the 
property  of  the  corporation,  without  regard  to  use  to  which  it  is 
put.°^  So,  where  an  exemption  of  all  of  the  property,  rfeal  and 
personal,  belonging  to  a  charitable  corporation,  from  all  taxation  by 
the  state  and  by  the  parish  or  city  in  which  it  is  situated,  appears/ 
in  the  corporation's  charter  after  a  number  of  allusions  to  property 
which  it  is  supposed  the  corporation  may  acquire,  other  than  that 
which  will  be  directly"  used  in  administering  the  charity,  such  ex- 
emption will  be  held  to  extend  to  all  property  lawfully  and  properly 
!  possessed  by  the  corporation.*''  A  grant  of  exemption,  however, 
should  never  be  so  construed  unless  such-  an  intention  on  the  part 
of  the  legislature  is  very  clear.  Generally  such  a  grant  is  in  express 
terms  limited  to  property  which  is  held  by  the  corporation  for  the 
purposes  for  which  it  was  created  or  organized ;  and,  even  when  there 
is  110  such  express  limitation,  a  grant  of  exemption  from  taxation 
filiould  not  be  construed  as  applying  to  property  of  a  corporation 
which  is  not  necessary  for  or  used  in  the  business  or  object  for 
which  it  was  created,**  even  though  it  may  be  possible  that  it  may 

8SIn  Osborn  v.  New  York  &  N.  H. 
R.  Cc,  40  Conn.  491,  it  was  held  that 
a  charter  or  general  law  requiring  a 
railroad  company  to,  pay  a  certain 
tax  upon  the  market  value  of  its  capi- 
tal stock,  and  upon  its  funded  an  J 
floating  debt,  and  providing  that  this 
tax  should  be  in  lieu  of  all  other 
taxes,  exempted  all  the  property  of 
the  corporation  from  any  other  taxa- 
tion, including  its  real  property, 
whether  used  for  railroad  purposes 
or  not.  Two  judges,  however,  dis- 
sented from  this  holding. 

In  Town  of  New  Haven  v.  City 
Bank,  31  Conn!  106,  it  was  held  that, 
where  the  charter  of  a  bank  exempted 
its  property  from  taxation,  the  fact 
that  a  building  erected  by  the  bank 
was  not  needed  for  the  purposes  of  its 
business,  and  was  therefore  erected 
in  violation  of  its  charter,  did  not 
render  the  building  subject  to  taxa- 
tion, but  that  it  merely  rendered  the 
bank  liable  to  a  proceeding  by  the 
state  for  violation  of  its  charter. 

See;  however,  St.  Anna's  Asylum  v. 


New  Orleans,  105  U.  S.  362,  26  L.  Ed. 
1128,  in  which  it  was  held  that  an 
exemption  of  the  property  of  a  corpo- 
ration does  not  extend  to  property, 
the  holding  of  which  is  ultra  vires 
the  corporation. 

87  St.  Anna 's  Asylum  v.  New  Or- 
leans, 105  U.  S.  362,  26  L.  Ed.  1128. 

A  college  which,  by  itsi  testimony, 
brings  certain  land  belonging  to  it 
within  the  terms  of  an  exempting  stat- 
ute is  entitled  to  the  exemption  of 
such  land  when  such  testimony  is  not 
contradicted.  Stevens  Inst,  of  Tech- 
nology V.  Bowes,  74  N.  J.  L.  80,  70 
Atl.  730. 

88  United  States.  Bank  of  Com- 
merce V.  Tennessee,  104  V.  S.  493,  26 
L.  Ed.  810. 

Illinois.  People  v.  Graceland  Ceme- 
tery Co.,  86  111.  336,  29  Am.  Eep.  32. 

Minnesota.  Eamsey  County  v.  Chi- 
cago, M.  &  St.'  P.  Ey.  Co.,  .33  Minn. 
537,  24  N.  W.  313. 

New  Jersey.  Morris  Canal  &  Bank- 
ing Co.  V.  Cleaver,  46  N.  J.  L.  467; 
New  Jersey  E.  &  Transp.  Co.  v.  New- 
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become  necessary  at  some  future  time,'®  or  though  there  may  be 
an  intention  to  use  it  at  some  future  time  for  purposes  which  will 
render  it  exempt.'" 


ark  Collectors,  25  N.  J.  L.  315;  Cam- 
den &  A.  E.  &  Transp.  Co.  v.  Commis- 
sioners of  Mansfield,  23  N.  J.  L.  510. 

Peansylvainia.  Lackawanna  Iron  & 
Coal  Co.  V.  Luzerne  County,  42  Pa.  St. 
424. 

•  "It  kas  been  frequently  decided 
that  a  general  exemption  of  the  prop- 
erty of  a  corporation  from  taxation  is 
to  be  construed  as  referring  only  to 
the  property  held  for  the  transaction 
of  the  business  of  the  company." 
Ford  V.  Delta  &  Pine  Land  Co.,  164  tJ. 
S.  662,  41  L.  Ed.  590. 

In  order  that  property  of  a  corpo- 
ration may  come  within  a  statute  ex- 
empting the  property  of  such  a  cor- 
poration from  taxation,  it  need  not  be 
necessary,  in  the  sense  of  "indis- 
pensable," to  the  carrying  on  of  the 
business  of  the  corporation.  It  is 
enough  if  it  be  "obviously  appropri- 
ate and  convenient"  to  enable  the 
corpcfration  to  carry  into  effect  the 
franchise  granted.  New  Jetsey  R.  & 
Transp.  Co.  v.  Hancock,  35  N.  J.  L. 
537,  limiting  Camden  &  A.  B.  & 
Transp.  Co.  v.  Commissioners  of  Mans- 
field, 23  N.  J.  L.  510. 

A  limitation  on  the  taxation  of  a 
railroad  itself  does  not  prevent  the 
imposition  of  a  tax  on  certain  lands 
owned  by  the  company  but  not  nec- 
essary nor  used  in  the  operation  of 
the  road  especially  when  the  matter 
of  the  exemption  of  such  lands  is  ex- 
pressly taken  care  of  in  another  por- 
tion of  tlie  same  act.  Tucker  v.  Fer- 
guson, 22  Wall.  (U.  S.)  527,  22  L.  Ed. 
805.   ' 

Full  effect  can  be  given  to  the 
clause  of  a  railroad  charter,  provid- 
ing that  the  M  railroad,  and  the  ap- 
purtenances of  the  same  shall  not  be 
subjected  to  be  taxed  higher  than  one- 


half  of  one  per  cent  upon  its  annual 
net  income,  and  no  municipal  or  other 
corporation  shall  have  power  to  tax 
the  stock  of  said  company,  but  may 
tax  any  property,  real  or  personal,  of 
the  said  company,  within  the  jurisdic- 
tion of  said  corporation  in  the  ratio  of 
taxation  of  like  property,"  only  by 
sustaining  the  right  of  municipalities 
to  tax  any  property  of  the  company 
within  their  respective  jurisdictions 
and  not  by  limiting  their  power  of 
taxation  to  property  of  the  company 
other  than  the  railroad  and  its  appur- 
tenances. Central  Bailroad  &  Bank- 
ing Co.  v.  Wright,  164  U.  S.  327,  41 
L.  Ed.  454. 

89  County  of  Ramsey  v.  Chicago,  M. 
&  St.  P.  By.  Co.,  33  Minn.  537,  24  N. 
W.  313.  In  this  case  it  was  held  that 
lands  oymeA'  by  a  railroad  company, 
but  not  occupied  by  it,  were  not  ex- 
empt, although  they  would  probably 
become  necessary  at  some  future  time. 

90  Young  Men's  Christian  Ass'n  of 
Omaha  v.  Douglas  County,  60  Neb. 
642,  52  L.  E.  A.  123,  83  N.  W.  924. 

Mere  temporary  use  for  a  purpose 
not  within  the  exemption,  as  where  a 
school  building  is  leased  during  vaca- 
tion for  a  boarding  house,  does  not  de- 
feat the  exemption.  Temple  Grove 
Seminary  v.  Cramer,  98  N.  Y.  121. 

A  building  in  the  course  of  erection 
and  merely  intended  to  be  used  for  a 
charitable  purpose  is  not  "actually 
used"  for  such  purpose  within  the 
meaning  of  the  New  Jersey  exemption  ' 
statute.  Institute  of  Holy  Angels'  v. 
Borough  of  Ft.  Lee,  80  N.  J.  L.  545, 
77  Atl.  1035.  See  also  Borough  of 
Longport  V.  Max  &  Sarah  Bamberger 
Seashore  Home,  —  N.  J.  Eq.  — ,  102 
Atl.  633. 
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Thus,  it  has  been  held  that  an  exemption  of  the  property  of  a 
corporation  from  taxation,  although  in  general  terms,  does  not  apply 
to  property  held,  not  for  use  in  carrying  on  its  business,  but  for 
the  purpose  of  selling  or  leasing  the  same,'*  or  for  mere  conven- 
ience ;  *^  that  an  exemption  of  the  property  of  a  railroad  company 
from  taxation  does  not  exempt  property  owned  by  it,  but  not  neces- 
sary for  nor  used  in  the  operation  of  its  line ;  ®'  that  an  exemption 


91  United  States.  Gibbons  v.  Dis- 
trict of  Columbia,  116  U.  S.  404,  29 
L.  Ed.  680. 

Georgia.  Ordinary  of  Bibb  County 
V.  Central  Eailroad  &  Banking  Co.,  40 
Ga.  646. 

lilinols.  In  re  Swigert,  119  HI.  83, 
59  Am.  Rep.  789,  6  N.  B.  469;  Illinois 
Gent.  E.  Co.  v.  Irvin,  72  111.  452. 

Mississippi).  Mobile  &  O.  E.  Co.  v. 
Mpseley,  52  Miss.  127. 

Missouri.  State  v.  Lange,  16  Mo. 
App.  468. 

New  Jersey.  Morris  Canal  &  Bank- 
ing Co.  V.  Cleaver,  46  N.  J.  L.  467; 
New  Jersey  E.  &  Transp.  Co.  v.  Han- 
cock, 35  N.  J.  L.  537;  Camden  &  A. 
E.  &  Trausp.  Co.  v.  Commissioners  of 
Mansfield,  23  N.  J.  L.  510,  57  Am. 
Dec.  409. 

North  Carolina.  Eichmond  &  D.  E. 
Co.  V.  Alamance  County  Com'rs,  76  N. 
C.  212. 

Pennsylvania.  Eailroad  v.  Berks 
County,  6  Pa.  St.  70. 

Where  the  charter  of  a  banking  cor- 
poration provides  that  the  corporation 
''may  purchase  and  hold  a  lot  of 
ground  for  the  use  of  the  institution 
as  a  place  of  business,  and  at  pleasure 
sell  and  exchange  the  same,  and  may 
hold  such  real  or  personal  property 
and  estate  as  may  be  conveyed  to  it 
to  secure  debts  due  the  institution, 
and  may  sell  and  convey  the  same," 
and  that  the  corporation  shall  pay  to 
the  state,  in  lieu  of  all  other  taxes, 
an  annual  tax  of  a  certain  per  cent 
on  each  share  of  capital  stock,  the 
exemption  granted  extends  only  to 
such  property,  owned  by  the  corpora- 


tion, as  is  necessary  for  its  business, 
and  not  to  property  which  it  owns  but 
which  it  has  leased  to  third  persons, 
nor  to  property  which  it  has  bought 
in,  at  the  sale  under  a  trust  deed, 
for  the  purpose  of  securing  a  part  of 
the  loans  made  by  it  to  the  grantors  in 
the  deed  and  which  it  holds  for  sale 
as  soon  as  practicable.  Bank  of  Com- 
merce V.  Tennessee,  104  IT.  S.  493, 
26,  L.  Ed.  810. 

MPejople  V.  Grraeeland  Cemetery 
Co.,  86  111.  336,  29  Am.  Eep.  32;  Lack- 
awanna Iron  &  Coal  Co.  v.  Luzerne 
County,  42  Pa.  St.  424;  Eailroad  v. 
Berks  County,  6  Pa.  St.  70. 

»3In  re  Swigert,  119  111.  83,  59  Am. 
Eep.  789,  6  N.  B.  469;  Illinois  Cent. 
E.  Co.  V.  Irvin,  72  111.  456  (where  it 
was  held  that  steamboats  ovraed  by  a 
railroad  company  were  not  exempt) ; 
Camden  &  Amboy  Eailroad  &  Transp. 
Co.  v.  Commissioners  of  Mansfield,  23 
N.  J.  L.  510,  57  Am.  Dec, 409  (where 
it  was.  held  that  certain  dwelling 
houses  and  lots  of  land  owned  by  a  • 
railroad  company,  and  let  by  it  to 
workman  and  mechanics  in  its  employ, 
were  not  exempt);  Eailroad  v.  Berks 
County,  6  Pa.  St.  70. 

In  an  Illinois  ease,  where  the  dar- 
ter of  a  railroad  company,  after  pro- 
viding for  a  limited  tax  upon  its 
stock,  property,  and  assets,  declared 
that  it  should  be  exempt  from  "all 
taxation  of  every  kind"  except  as 
therein  provided,  it  was  'held  that  this 
broad  language  should  be  construed, 
not  alone  but  with  reference  to  and 
in  connection  with  the  objects  and 
purposes  of  the  whole  act;  and  that, 
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of  manufacturing  corporations  from  taxation  does  not  exempt  prop- 
erty of  such  a  corporation  not  used  nor  invested  in  its  manufactur- 
ing ;  ®*  that  an  exemption  of  the  property  of  a  canal  company  does 


as  the  company  was  authorized  to  ac- 
quire and  use  all  such  real  and  other 
property  as  might  be  necessary  for  the 
eonsruction  of  its  railway  and  statidVis, 
and  such  other  accommodations  as 
might  be  necessary  to  accomplish  the 
objects  of  its  creation,  the  property 
intended  to  be  exempted  was  such  as 
that  described,  that  is,  such  as  was 
necessary  for  the  construction  and  op- 
eration of  its  road.  It  was  held, 
therefore,  that  a  grain  elevator  efeoted- 
by  the  company  on  its  right  of  way, 
and  leased  by  it  to  private  parties, 
who  received  tolls  and  compensation 
for  all  grain  stored  therein,  was  not 
within  the  exemption.  In  re  Swigert, 
119  111.  83,  59  Am.  Eep.  789,  6  N.  E. 
469. 

An  exemption  of  property  of  a  rail- 
road company  from  taxation  does  not 
exempt  large  tracts  of  timberlands 
purchased  by  it  for  the  purpose  of 
taking  timber  therefrom,  and  convert- 
ing it  into  ties  and  lumber  for  its  own 
use.  .  County  of  Todd  v.  St.  Paul, 
M.  &  M.  Ey.  'Co.,  38  Minn.  163,  36  N. 
W.  109. 

It  has  .been  held,  however,  that  a 
statute  exempting  the  property  of  a, 
railroad  company  from  taxation  ex- 
empts a  tract  of  gravel  land,  purchased 
by  the  company  to  provide  material 
for  the  repair  of  its  road,  and  a 
branch  road  connecting  such  tract 
with  its  road.  New  'Jersey  E.  & 
Transp.  Co.  v.  Hancock,  35  N.  J.  L. . 
537. 

It  seems  that,  where  the  mainte- 
nance of  inns  and  boarding  houses  by 
railroad  companies  at  their  stations 
for  the  use  of  persons  arriving  and  - 
departing  on  their  trains  appears  to 
be  necessary  for  the  safety  and  con- 
venience of  the  traveling  public,  the 
property     employed     exclusively     for 


that  purpose  might  be  held  exempt 
under  a  statute  exempting  property 
of  railroad  companies  necessarily  used 
in  operating  their  roads.  But  if  such 
an  inn  is  kept  for  the  accommodation 
of  all  persons  applying  to  become 
guests,  and  not  merely  for  the  accom- 
modation of  persons  arriving  and  de- 
parting on  the  company's  trains,  the 
property  is  taxable.  In  such  a  ease, 
the  courts  cannot  hold  distinct'  por- 
tions of  the  premises  taxable,  and  the 
residue  exempt,  but  the  whole  is  tax- 
able. Milwaukee  &  St.  P.  Ey.  Co.  v. 
Crawford  County  Sup'rs,  29  Wis.  116. 

Even  if  an  exemption  contained  in 
the  charter  of  a  railroad  company  is 
properly  construed  as  applying  not 
only  to  the  property  necessary  for  the 
company's  business  but  also  to  all 
other  property  which  by  the  terms  of 
its  charter  the  company  was  at  liberty 
to  acquire,  such  exemption  will  not 
extend  to  property,  not  necessary  for 
its  business,  which  the  company  ac- 
quired under  the  authority  of  a  sub- 
sequent act  of  the  legislature  which 
act  contained  no  exemption  clause. 
Eord  V.  Delta  &  Pine  Land  Co.,  164 
IT.  S.  662,  41  L.  Ed.  590. 

94  Com.  V.  Mahoning  EoUing-Mill 
Co.,  129  Pa.  St.  360,  18  Atl.  135;  Ap- 
peal of  Commonwealth,  129  Pa.  St. 
338,  18  Atl.  132,  129  Pa.  St.  346,  18 
Atl.  133. 

In  ascertaining  whether  one-half  of 
the  capital  of  a  manufacturing  com- 
pany is  employed  in  the  state  in  manu- 
facturing, within  a  statute  exempting 
such  corporations  from  taxation,  the 
capital  employed  in  disposing  of  the 
manufactured  product  in  the  state  is 
to  be  included.  In  re  Consolidated 
Elec.  Storage  Co.  (N.  J.  Ch.),  26  Atl. 
983. 
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not  exempt  property  used  merely  as  the  residence  of  its  superintend- 
ent ;  9^  and  that  an  exemption  of  the  property  of  a  cemetery  company 
does  not  apply  to  land  occupied  for  a  residence  and  garden  by  its 
superintendent  or  sexton.**  Gas  meters,  gas  mains  and  pipes  of  a 
gas  company  have  been  held  not  to  be  exempt  under  an  exemption 
of  machinery  actually  employed  and  used  in  the  manufacture  of 
gas.^  , 

On  the  same  principle,  it  has  repeatedly  been  held  that  an  ex- 
emption of  a  religious,  charitable  or  educational  corporation  from 
taxation  extends  to  such  property  only  as  is  held  and  used  by  the  cor- 
poration for  religious,  charitable  or  educational  purposes,*^  and 
does  not  apply  to  property  held  by  it  merely  as  a  source  of  reve- 


95  Morris  Canal  &  Banking  Co.  v. 
Cleaver,  46  N.  J.  L.  467. 

96  State  V.  Lange,  16  Mo.  App.  468. 

97  Consolidated  Gas  Co.  v.  Balti- 
more, ,  62  Md.   588,  50   Am.  Eep.  237. 

98  A  Y.  M.  C.  A.  building  is  not  a 
building  for  public  worship,  exclu- 
sively used  for  the  purpose  thereof, 
when  its  use  for  church  services  is  the 
least  use,  perhaps  not  in  importance, 
but  in  the  time  which  such  services 
ooeupy  and  the  proportion  of  the 
building  whicli  they  require,  to  which 
it  is  put.  Young  Men's  Christian 
Ass'n  V.  Mayor,  etc.,  of  New  York, 
113  W.  Y.  187,  21  N.  E.  86.  See  also 
People  V.  Young  Men's  Christian 
Ass'n  of  Peoria,  157  111.  403,  41  N.  B. 
557.  And  compare  Com.  v.  Young 
Men's  Christian  Ass'n,  116  Ky.  711, 
105  Am.  St.  Eep.  234,  76  S.  W.  522. 

A  statute  providing  that  ' '  all  build- 
ings used  for  charitable  purposes,  with 
the  land  ,whereon  the  same  are  erected, 
and  which  may  be  necessary  for  the 
fair  enjoyment  thereof,  shall  be  ex- 
empt" from  taxation  requires  that  a 
double  test  be  applied  in  determin- 
ing whether  a  given  parcel  of  land 
is  exempt  thereunder:  Krst,  is  it 
the  very  tract  upon  which  the  build- 
ing was  erected,  or  does  it  include 
land  acquired  at  a  period  subsequent 
to  the  erection  of  the  building;  sec- 
ond, if  it  is  the  tract  upon  which  the 


building  was  erected,  then  is  all  of  it 
necessary  for  the  fair  enjoyment  of 
such  building?  Sisters  of  Charity  of 
St.  Elizabeth  v.  Cory,  73  N.  J.  L;  699, 
65  Atl.  500. 

A  charitable  corporation  charged 
with  a  trust  to  use  certain  of  its  prop- 
erty for  purposes  that  are  charitable 
within  the  meaning  of  a  statute  which 
provides  that  "all  buildings  used  ex- 
clusively for  charitable  purp6ses,  with 
the  land  whereon  the  same  are  erected, 
and  the  furniture  and  personal  prop- 
erty used  therein"  shall  be  exempt 
from  taxation  will  be  entitled  to  the 
exemption  therein  granted  only  as  far 
as  the  property  involved  is  actually 
used  for  the  purposes  of  the  trust  at 
the  time  fixed  by  law  for  the  assess- 
ment of  taxes.  Presbyterian  Board 
Eelief  for  Disabled  Ministers  & 
Widows  &  Orphans  of  Deceased  Min- 
isters V.  Fisher,  68  N.  J.  L.  143,  52 
Atl.  228.  In  thus  holding,  however,  the 
court  suggests  that  "if  there  was 
anything  in  the  case  to  show  that 
preparations  were  being  made  before 
or  at  the  time  of  the  assessment  to 
appropriate  and  use  the  property  for 
the  purposes  of  the  trust,  that  plans 
for  that  purpose  had  been  adopted 
and  were  being  carried  forward  to 
meet  the  actual  needs  of  the  work, 
there  might  have  been  raised  an  in- 
teresting question  whether  the  prose- 
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nue.^^    A  building  used  for  a  school  or  college  is  exempt  although. 


cutors  were  not  entitled  to  the  benefit 
of  the  exemption."  Subsequently,  the 
same  court  declared  (Institute  of  Holy 
Angels  V.  Ft.  Lee,  80  N.  J.  L.  545,  77 
Atl.  1035)  that  any  doubt  on  this  score 
had  been  removed  by  the  change  in 
the  wording  of  the  statute  whereby  it 
was  made  to  expressly  require  that  the 
property  be  "actually  used"  for  the 
charitable  purpose  in  order  for  it  to 
be  entitled  to  the  exemption  provided. 

The  question  of  the  particular  pur- 
pose for  which  a  building  is  being 
used  is  one  of  fact;  whether  such  pur- 
pose is  a  charitable  one  is  a  question 
of  law.  Sisters  of  Charity  v.  Cory, 
73  N.  J.  L.  699,  65  Atl.  500. 

saiUinods.  Presbyterian  Theological 
Seminary  of  Northwest  v.  People,  101 
111.  578;  People  v.  Graceland  Ceme- 
tery Co.,  86  111.  336,  29  Am.  Eep.  32. 

Iowa..  Fort  Bes  Moines  Lodge  No. 
25  y.  County  of  Polk,  56  Iowa  34,  8 
N.  W.  687;  Mulroy  v.  Churchman,  52 
Iowa  238,  3  N.  W.  72. 

Louisiana.  New  Orleans  v.  St. 
Patrick's  Hall  Ass'h,  28  La.  Ann. 
512;  New  Orleans  v.  Euss,  27  La.  Ann. 
413. 

Maryland.  Appeal  Tax  Court  of 
Baltimore  v.  St.  Peter's  Academy,  50' 
Md.  321;  Frederick  County  Com'ra  v. 
Sisters  of  Charity  of  St.  Joseph,  48 
Md.  34. 

Massachusetts.  Old  South  Society 
V,  Boston,  127  Mass.  378;-  Trustees  of 
Chapel  of  Good  Shepherd  v.  Boston, 
120  Mass.  212;  Trustees  of  "Wesleyan 
Academy  v.  Inhabitants  .of  Wilbra- 
ham,  99  Mass.  599. 

Minnesota.  County  of  Hennepin  v. 
Grace,  27  Minn.  503,  8  N.  W.  761. 

New  Jersey.  Church  of  Redeemer 
V.  Axtell,  41  N.  J.  L.  117;  State  v. 
Eoss,  24  N.  J.  L.  497. 

New  York.  People  v.  Brooklyn  As- 
sessors, 27  Hun  559. 

Ohio.     Cleveland  Iiibrary  Ass'n  v. 


Pelton,  36  Ohio  St.  253;  Humphries 
V.  Little  Sisters  of  Poor,  29  Ohio  St. 
201. 

Rhode  Island.  St.  Joseph's  Church 
V.  Providence  Assessors  of  Taxes,  12 
E.  I.  19. 

Compare  Trustees  of  Griswold  Col- 
lege V.  State,  46  Iowa  275,  26  Am. 
Eep.   138;   and  eases  there  collected. 

In  Trustees  of  Phillips  Academy  v. 
Exeter,  58  N.  H.  306,  42  Am.  Eep.  589, 
it  was  held  that  a  building  used  partly 
as  a  dormitory  and  boarding  house  for 
students  of  an  academy,  and  partly  as 
a  public  house,  was  not  exempt  from 
taxation  as  "land  for  the  use  of  the 
academy.". 

Such  portion  of  the  building  of  a 
Young  Men's  Christian  Association  as 
is  rented  out  to  others  for  business 
purposes  is  not  within  a  statute  ex- 
empting property  used  exclusively  for 
educational,  charitable  and  religious 
work,  and  it  can  make  no  difference 
that  the  rents  and  profits  therefrom 
are  applied  to  the  work  of  the  associa- 
tion. Young  Men's  Christian  A^s'n 
of  Omaha  v.. Douglas  County,  60  Neb. 
642,  52  L.  E.  A.  123,  83  N.  W.  924. 

Ground  and  buildings  owned  by  a 
commandery  of  the  Knights  Templar, 
used  for  the  appropriate  objects  of 
the  organization  for  not  more  than 
four  days  in  each  year,  and  at  other 
times  as  a  summer  resort  for  members 
of  such  organizations  and  their  fami- 
lies, but  not  leased  or  used  for  pe- 
cuniary profit,  are  not  within  a  statute 
exempting  all  grounds  and  buildings 
used  for  charitable,  benevolent  and 
religious  institutions,  etc.,  "devoted 
solely  to  the  appropriate  object  of 
such  institutions,  and  not  leased  or 
otherwise  used  with  a  view  to  pe- 
cuniary profit."  Lacy  v.  Davis,  112 
Iowa  106,  83  N.  W.  784. 
.  It  was  held  in  a  Massachusetts 
case  that  an  educational  corporation 
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the  principal  and  one  of  the  teachers  lives  therein  with  his-  family. 
Teachers  and  necessary  servants  who  occupy  rooms  in  a  college 
building  on  the  premises  of  college  are  necessary  adjuncts  to  such 
an  institution,  and  the  building,  by  reason  of  such  use,  does  not 
cease  to  be  used  exclusively  for  college  purposes.^  A  corporation 
which  .leases  property  to  another,  who  uses  it  for  a  school,  cannot 
claim  an  exemption  of  the  same  from  taxation  under  a  statute  ex- 
empting property  used  for  schools  or  colleges,  etc.® 

When  the  purposes  for  which,  a  corporation  may  hold  land  are 
specified  in  connection  with  an  exemption  for  taxation,  the  exemp- 


foT  the  purpose  of  furnisUng  prac- 
tical education  in  agriculture,  and  giv- 
ing boys  physical  development  by 
manual  labor,  might  hold,  exempt 
from  taxation,  a  farm,  farm  houses, 
etc.,  and  live  stock,  where  the  work 
on  the  farm  was  done,  and  the  live 
stock  tended  by  the  pupils,  and  the 
greater  part  of  the  product  of  the 
farm  was  consumed  by  the  school, 
though  part  of  such  product  and  some 
of  the  live  stock  was  sold  for  cash, 
or  bartered  for  supplies  for  the  school. 
Mt.  Hermon  Boys'  School  v.  Inhabi- 
tants of  Gill,  145  Mass.  139,  13  N.  E. 
354. 

An  educational  corporation  does  not 
forfeit  its  right  to  an  exemption  from 
taxation  by  leasing  its  building  for 
a  boarding  house  during  vacation. 
Temple  Grove  Seminary  v.  Cramer,  98 
K.  Y.  121. 

A  statute  exempting  from  taxation 
all  property  used  exclusively  for 
"school"  purposes  exempts  the  prop- 
erty of  a  joint  stock  corporation  used 
exclusively  for  the  purposes  of  a  medi- 
cal college,  or  for  any  other  institu- 
tion of  learning.  Omaha  Medical  Col- 
lege V.  Rush,  22  Neb.  449,  35  N.  "W.  222. 

1  Blaekman  v.  Houston,  39  La.  Ann. 
592,  2  So.  193. 

2  Armand  v.  Dumas,  28  La.  Ann.  403. 
Under  a  statute,  providing  that  such 

real  estate  belonging  to  domestic, 
literary,  benevolent,  charitable  and 
scientific  institutions  as  shall  be  actu- 


ally occupied  for  the  purposes  for 
which  they  were  incorporated  shall 
be  exempt  from  taxation,  actual  oc- 
cupancy is  the  test  of  the  right  to 
exemption,  and  property  which  be- 
longs to  the  institution  but  which  is 
occupied  for  purposes  other  than  those 
of  the  institution's  incorporation  will 
•  !be  taxable  notwithstanding  the  rev- 
enues d€rived  from  such  property  are 
used  exclusively  for  such  purposes. 
Portland  Hibernian  Benev.  Society  v. 
Kelly,  28  Ore.  173,  30  L.  E.  A.  167, 
170,  52  Ani,  St.  Bep.  769,  42  Pac.  3. 
An  answer,  which  alleges  that 
seven-eighths  of  the  Masonic  Hall, 
claimed  to  be  within  the  terms  of  a 
statute  providing  that  "every  build- 
ing erected  for  the  use  of  any  benevo- 
lent or  charitable  institution,  etc.,  and 
the  tract  of  land  on  which  such  build- 
ing is  situate  not  exceeding  twenty 
acres"  shall  be  exempt  from  taxation, 
is  leased  for  mercantile,  theatrical, 
and  similar  purposes,  is  good  on  de- 
murrer filed  by  the  claimant.  Indian- 
apolis V.  Grand  Master,  etc.,  of  Grand 
Lodge  of  Indiana,  25  Ind.  518.  But 
the  leasing  of  a  church  building, 
which  is  regularly  and  statedly  occu- 
pied for  religious  worship,  for  lectures, 
concerts,  readings,  and,  at  times,  po- 
litical conventions,  whereby  $500  or 
$600  has  annually  been  secured  and 
devoted  to  church  purposes  does  not 
deprive  the  religious  society,  owning 
and   occupying  such  building,  <  "  the 
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tion  extends  to  such  land  only  as  is  held  for  one  of  the  purposes 
specified.* 

§  4643.  Exemption  of  stock  or  capital  stock  as  exemption  of  prop- 
erty. It  would  seem  clear  that,  in  the  absence  of  anything  to  show 
a  contrary  intention  Upon  the  part  ,of  the  legislature,  an  exemp- 
tion of  the  stock  or  capital  stock  of  a  corporation  should  be  held  to 
impliedly  exempt  the  property  of  the  corporation  in  which  its  capi- 
tal stock  is  invested.* 

An  exemption  of  stock  or  capital  stock,  however,  does  not  exempt 
the  corporation's  tangible  real  or  personal  property,  or  its  accumu- 
lated profits  and  surplus,  if  there  is  anything  to  show  that  the  legis- 
lature may  not  have  intended  to  use  these  terms  as  representing  the 
tangible  property.^     Thus,  it  has  been  held  that  a  provision  in  the 


exemption  granted  by  a  statute  ex- 
empting buildings  occupied  exclu- 
siv.ly  as  ehureies.  First  Unitarian 
8oe.  of  Hartford  v.  Town  of  Hart- 
fo:-d,  66  Conn.  368,  34  Atl.  89. 

The  fact  that  an  incorporated  agri- 
cultural -society  has,  at  times  when  it 
was  not  holding  its  fairs,  leased  its 
grounds  for  hors^  and  automobile 
races,  the  rentals  paid  having  been 
devoted  to  the  maintenance  of  such 
grounds  and  the  advancement  of  the 
purposes  for  which  the  society  was  or- 
ganized, does  not  deprive  the  society 
of  .the  exemption  granted  by  statute 
to  "every  incorporated  agricultural 
society."  Town  of  West  Hartford 
V.  Connecticut  Fair  Ass'n,  88  Conn. 
627,  92  Atl.  432. 

3  Bank  of  Commerce  v.  Tennessee, 
104  U.  S.  493,  26  L.  Ed.  810. 

4  See  Central  Railroad  &  Banking 
Co.  V.  Wright,  164  U.  S.  327,  41  L.  Ed. 
454;  Nichols  v.  New  Haven  &  N.  Co., 
42  Conn.  103;  Hannibal  &  St.  J.  R. 
Co.  V.  Shacklett,  30  Mo.  550  ;  State  v. 
Hood,  15  Rich.  L.  (S.  C.)  177.' 

' '  The  general  tenor  af  the  authori- 
ties is  to  the  effect  that  where  there 
is  a  general  exemption  of  the  stock  or 
capital  stock  of  a  corporation,  with- 
'out  other  explanatory  words,  the  ex- 
emption applies  equally  to  the  prop- 


erty of  the  corporation  represented  by 
its  shares  of  stock."  Central  Rail- 
road &  Banking  Co.  v.  Wright,  164 
U.  S.  327,  41  <L.  Ed.  454. 

' '  The  capital  stock  of  a  corporation  - 
may,  in  a  general  sense,  be  said  to 
be  all  the  property  in  which  the  capi- 
tal is  invested,  so .  that  an  exemption 
of  the  capital  stock,  without  other 
words  of  limitation,  may  operate  to 
exempt  all  the  property  of  the  corpo- 
ration. ' '  Bank  of  Commerce  v.  Ten- 
nessee, 104  U.  S.  493,  26  L.  Ed.  810. 

"An  ■  exemption  of  capital  stock, 
without  more,  may,  with  great  pro- 
priety, be  considered,  under  ordinary 
circumstances,  as  exempting  that 
which,  in  the  legitimate  operations  of 
the  corporation,  comes  to  represent 
the  capital."  Memphis  &  C.  E.  Co.  v. 
Gaines,  97  U.  S.  697,  24  L.  Ed.  1091. 

5  Central  Railroad  &  Banking  Co. 
V.  Wright,  164  IT.  S.  327,  41  L.  Ed. 
454;  Shelby  County  v.  Union  &  Plfint- 
ers'  Bank,  161  U.  S.  149,  40  L.  Ed. 
650;  Memphis  &  C.  R.  Co.  v.  Gaines, 
97  U.  S.  697,  24  L.  Ed.  1091. 

In  Central  Railroad  &  Banking  Co. 
v.  Wright,  supra,  it  was  said  that 
while,  in  the  absence  of  any  words 
•  showing  a  different  intention,  an  ex- 
emption of  the  stock  or  capital  stock 
of  a  corporation  may  imply  and  carry 
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charter  of  a  corporation  that  it  shall  pay  a  certain  tax  annually  on 
each  share  of  its  capital  stock,  in  lieu  of  all  other  taxes,  does  not 
prevent  a  tax  on  its  surplus  and  accumulated  profits.® 

Whether  the  exemption  of  the  "capital"  or  "capital  stock"  of  a 
corporation  is  to  be  regarded  as  an  exemption  of  the  property  pur- 
chased with  or  represented  by  such  capital  or  capital  stock  may 
often  be  determinable  only  by  a  construction  of  the  charter  as  a 


with  it  an  exemption  of  the  projierty 
in  which  sueh  stock  is  invested,  yet, 
if  the  legislature  uses  language  at  va- 
riance with  sueh  intention,  the  courts, 
which  will  never  presume  a  purpose 
to  exempt  any  property  from  its  just 
share  of  the  public  burdens,  will  con- 
strue any  doubts  which  may  arise  as 
to  the  proper  interpretation  of  the 
charter    against    the    exemption. 

"Where  the  purposes  for'  which  a 
corporation  may  hold  property  are 
specified  in  connection  with  the  ex- 
emption [of  its  capital  stock],  the 
limitation  of  taxation  designated  [in 
the  exemption]  must  be  held  to  apply 
only '  to  property  acquired  for  such 
purposes."  Bank  of  Commerce  v. 
Tennessee,  104  U.  S.  493,  26  L.  Ed. 
810. 

The  fact  that  a  grant  of  lands  to  a 
railroad  company  rendered  stock  to 
some  extent  unnecessary  does ,  no^ 
make  the  lands  granted  stock  itself,, 
so  as  to  ipso  facto  bring  them,  while 
they  remain  unsold,  within  an  exemp- 
tion of  the  company's  stock  and  divi- 
dends. St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Loftin,  98  IJ.  S.  559,  25  L.  Ed.  222. 
See  also  Memphis  &  St.  L.  E.  Co. 
V.  Loftin,  105  TJ.  S.  258,  26  L.  Ed. 
1042.  In  this  case,  the  court  held  that 
"the  facts  showing  why  the  lands  rep- 
resented the  capital  must  be  set 
forth"  in  the  pleading. 

6  In  Shelby  County  v.  Union  & 
Planters'  Bank,  161  U..  S.  14?,  40  L. 
Ed.  650  (distinguishing  Farrington  v. 
Tennessee,  95  TJ.  S.  679,  24  L.  Ed. 
558),  it  was  hel^  that  a  provision  in 


the  charter  of  a  bank  that  it  should 
pay  a  certain  annual  tax  on  each 
share  of  its  capital  stock,  which 
should  be  in  lieu  of  all  other  taxes, 
while  it  limited  the  amount  of  tax  on 
the  shares  of  stock  in  the  hands  of 
the  shareholders,  did  not  prevent  a 
tax  upon  the  capital  stock  of  the 
bank,  or  on  its  surplus  and  accumu- 
lated profits. 

In  Bank  of  Commerce  v.  Ten- 
nessee, 161  U.  S.  134,  40  L.  Ed.  645, 
where  the  charter  of  a  bank  required 
it  to  pay  a  certain  annual  tax  on  «aeh 
share  of  its  capital  stock,  and  pro- 
vided that  such  tax  should  be  in  lieu 
of  all  other  taxes,  it  was  held  that 
the  shareholders  could  not  be  taxed 
on  their  shares.  And  see  Farrington 
V.  Tennessee,  95  U.  S.  679,  24  L.  Ed. 
558. 

This  decision  was  modified,  on  a  re- 
hearing, so  as  to  allow  taxatiom  of 
holders  of  new  stock  issued  by  the 
corporation,  under  authority  con- 
ferred by  its  charter,  after  the  adop- 
tion of  a  constitutional  prohibition 
against  exemption  from  taxation. 
Bank'  of  Commerce  v.  Tennessee,  163 
V.  S.  416,  41  L.  Ed.  211. 

The  fact  that  the  charter  of  a 
railroad  company  vests  the  capital 
stock  and  property  of  the  company  in 
the  stockholders  in  proportion  to  their 
respective  shares  does  not  make  the 
stock  and  the  property  identical  to 
the  extent  that  an  exemption  of  the 
stock  will  ipso  facto  extend  to  the 
property.  St.  Louis,  I.  M.  &  S.  E.  Co. 
V.  Loftin,  98  U.  S.  559,  25  L.  Ed,  222. 
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whole ; '  and  so  construing  the  charter  of  a  railroad  company  which 
provided  that  the  capital  stock  of  the  company  should  be  forever 
exempt  from  taxation  and  that  the  company's  road  with  all  of  its 
fixtures  and  appurtenances,  including  workshops,  machinery  and 
rolling  stock  should  be  exempt  for  a  period  of  twenty  years  from  the 
completion  of  the  road  and  no  longer,  it  has  been  held  that  that  por- 
tion of  the  road,  etc.,  paid  for  with  the  company's  capital  was  not 
perpetually  exempt  as  being  a  part  of  the  company's  capital  stock.* 
'Certainly,  where  the  charter  of  a  corporation  exempts  its  stock  from 
taxation,  but  contains  an  express  provision  against  the  exemption  of ' 
its  property,  the  property  is  taxable.® 

In  South  Carolina  it  was  held  that  an  exemption  of  the  "stock" 
of  a  railroad  company  exempted  its  gross  income,  as  the  income  was 
only  an  accessory  of  the  stock,  which  was  an  aggregate  of  the  prop- 
erty and  effects  of  the  company.^"  And  in  Connecticut  it  was  held 
that  an  exemption  of  the  "stock  and  income"  of  a  corporation  ex- 
empted from  all  taxes  including  one  of  a  franchise  charaeter.^^  In 
New  Jersey  it  has  been  held  that  a  charter  exemption  of  the  real 
and  personal  property  of  the  corporation,  not  actually  and  in  fact 
within  the  state,  and  of  the  stock  of  the  corporation,  owned  or  held 
by  any  of  its  stockholders,  from  any  tax  or  impost  whatsoever,  pre- 

7  Memphis  &  C.  B.  Co.  v.  Gaines,  97  10  ptate  v.  Hood,  15  Eich.  L.  (S.  C.) 
U.  S.  697,  24  L.  Ed.  1091.                            177. 

"  Whenever   prorperty   is    exempted  11  Nichols  v.  New  Haven  &  N.  Co., 

by  reason  of  the  exemption  of  capital  42  Conn.  103. 

stock,  it  is  because,  taking  the  whole  "It  might  be   claimed  with   truth 

charter  together,  such  appears  to  have  that  the  value  of  the  franchise  of  a 

been    the    intention    of    the    legisla-  corporation  enters  into   and  forms  a 

ture."    St.  Louis,  I.  M.  &  S.  E.  Co.  v.  part  of  the  value  of  the  stack  of  the 

Loftin,  98  V.  S.  559,  25  L.  Ed.  222.  corporation.      The   franchise   is   valu- 

8  Memphis  &  C.  E.  Co.  v.  Graines,  97  able  in  proportion  to  the  yearly  net 
U.  S.  697,  24  I/.  Ed.  1091.  ..income  which  the  corporation  receives 

Lands    granted    by    Congress    to    a  and  is  likely  to  receive  in  carrying  on 

state  to  aid  in  the  construction  of  the  its  business.    The  stock  of  the-  corpo- 

road   of  a  certain  railroad   company  ration  derives  its  value,  to  a  great  ex- 

and  granted  by  the  state  to  the  com-  tent,  from  the  franchise  and  income 

pany  held  mot  within  the  perpetual  ex-  together;    and   in'  some    cases,   these 

emption     of    the    company's    capital  sources  of  value  double  and  treble  its 

stock  and  dividends.    St.  Louis,  I.  M.  nominal  value.     Hence   the  value  of    , 

&  S.  E.  Co.  V.  Loftin,  98  XT.  S.  559,  25  the  stock ^of  a  eorporatiorn.  embraces 

L.  Ed.  223.     See  also  Memphis  &  St.  the  value  of  its  franchise;  and  conse- 

L.  E.  Co.  V.  Lorftin,  105  TJ.  S.  258,  26  quently,  if  the  stock  is  exempt  from 

L.  Ed.  1042.  taxation,  so  must  the  franchise  like- 

8 Central  Eailroad  &  Banking  Co.  V.  wise  be    exempt."     Nichols  v.  New 

Wright,  164  U.  8.  327,  41  L.  Ed.  454.  Haven  &  N.  Co.,  42  Conn.  103,  125. 
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eludes  the  imposition  upon  the  corporation  of  a  "franchise"  tax 
based  upon  the  amount  of  its  capital  stock,  less  the  assessed  value  of 
its  personalty  and  realty  in  the  state.^* 

§  4644.  Exemption  of  shares  of  stock  as  exemption  of  capital  stock, 
franchises  and  property  of  corporation.  By  the  weight  of  authority, 
a  charter  or  statutory  provision  exempting  the  shares  of  stock  of  a 
corporation  from  taxation,  or  imposing  a  particular  tax  upon  each 
share  of  stock,  and  declaring  that  it  shall  be  in  lieu  of  all  other 
taxes,  exempts,  not  only  the  shares  of  stock  in  the  hands  of  the  stack- 
holders,  but  also,  by  implication,  the  capital  stock  in  the  hands  of 
the  corporation,  and  its  franchises  and  tangible  property,  unless 
there  is  something  to  show  an  intention  to  the  contrary.^'    The  de- 


12  Singer  Mfg.  Co.  v.  Heppenheimer, 
58  N.  J.  L.  633,  32  L..  E.  A.  643,  84 
Atl.  1061. 

"An  express  exemption  of  the 
shares  from,  taxation  ["nothing  else 
appearing',']  will  also  exempt  the 
company;  otherwise,  the  exemption  is, 
in  fact,  iiot  an  exemption,  for  every 
burden  cast  upon  the  property  of  the 
company  is  a  burden  upon  the  siharea 
which  represent  that  property." 
Singer  Mfg.  Co.  v.  Heppenheimer,  su- 
pra. 

13  Bank  of  Commerce  v.  Tennes- 
666,  161  U.  S.  134,  40  L.  Ed.  645; 
Farringtcm  v.  Tennessee,  9'5  U.  S.  679, 
24  L.  Ed.  558;  State  of  Tennessee  v. 
Bank  of  Comlnerce,  53  Fed.  735;  Anne 
Arundel  County  Com'rs  v.  Annapolis 
&  E.  E.  E.  Co.,  47  Md.  592;  Baltimore 
V.  Baltimore  &  O.  E.  Co.,  6  Gill  (Md.) 
288,  48  Am.  Dee.  531 ;  Gordon  v.  Bal- 
timore, 5  Gill  (Md.)  231;  Tax  Cases, 
12  GiU  &  J.  (Md.)  117;  Scotland 
County  V.  Missouri,  I.  &  IST.  Ey.  Co., 
65  Mo.  123;  Singer  Mfg.  Co.  v.  Hep- 
penheimer, 58  N.  J.  L.  633,  32  L.  E. 
A.  643,  34  Atl.  1061. 

For  example,  it  has  been  held  that 
not  only  the  stock  of  a  corporation, 
but  also  its  tangible  property,  is  ex- 
empt under  a,  provision  that  a  cer- 
tain tax  imposed  on  each  share  of 
stock   shall   be   in   lieu   of   SiU    other 


taxes.  State  of  Tennessee^v.  Bank  of 
Commerce,  53  Fed.  735. 

The  tax  laid  by  a  bank  charter  pro- 
viding that  the  bank  "shall  have  a 
lien  on  the  stock  for  debts  due  it 
by  the  stockholders  before  and  in 
preference  to  other  creditors,  except 
the  state  for  taxes;  and  shall  pay  to 
the  state  an  annual  tax  of  one-half  of 
one  per  cent  on  each  share  of  capital 
stock,  which  shall  be  in  lieu  of  all 
other  taxes"'  is  a  tax  on  the  shares  of 
stock  in  the  hands  of  the  sharehold- 
ers, and  any  revenue  law  of  the  state, 
enacted  subsequently  to  the  granting 
of  the  charter,  which  imposes  an  ad- 
ditional tax  on  such  shares  in  the 
hands  of  the  shareholders  will  impair 
thfe  obligation  of  the  contract  and  be 
void.  Bank  of  Commerce  v.  Ten- 
nessee, 161  U.  S.  134,  40  L.  Ed.-  645, 
adhering  to  Farrington  y.  Tennessee, 
95  U.  S.  679,  24  L.  Ed.  558.  See  also 
Mercantile  Bank  v.  Tennessee,  161  U. 
S.  164,  40  L.  Ed.  656. 

Such  charter  provision,  however, 
has  no  reference  to  the  capital  stock 
of  the  bank,  and  does  not  prevent  the 
state  from  taxing  the  capital  stock  as 
it  chooses. '  Shelby  County  v.  Union 
&  Planters'  Bank,  161  U.  S.  149,  40 
Xi.  Ed.  650.  See  also  Mercantile  Bank 
V.  Tennessee,  161  U.  S.  164,  40  L.  Ed. 
656. 
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eisjions  to  this  effeet  are  based  upon  the  theory  that  the  shares  of 
stock  in  the  hands  of  the  stockholders,  while  in  contemplation  of 
law  distinct  from  the  capital  stock,  franchises  and  property  of  the 
corporation,  in  fact  merely  represent  the  equitable  and  beneficial 
interest  therein  of  the  stockholders,  and  that  to  tax  the  property  of 
the  corporation  is  to  indirectly  tax  the  stockholders  on  their  shares.^* 

§  4645.  Exemption  of  property  or  capital  stock  as  exemption  of 
shfO'es  of  stock.  Although  there  has  been  some  conflict  in  the  de- 
cisions on  the  question,  the  better  opinion  and  the  decided  weight 
of  authority  is  to  the  effect  that,  in  the  absence  of  anything  to  show 
a  contrary  intention  on  the  part  of  the  legislature,  an  exemption 
in  terms  of  the  property  and  capital  stock  of  a  corporation,  or  of 
either,  in  the  hands  of  the  corporation,  exempts  by  implication  the 
shares  of  the  ]  capital  stock  in  the  hands  of  the  stockholders,  for, 
while  the  shares  of  stock  are  in  contemplation  of  law  distinct  from 
the  property  of  the  corporation  in  its  hands,  they  represent  the 
property  of  the  corporation,  or,  rather,  the  equitable  interest  of  the 
stockholders  therein.^^ 


On  rehearing,  in  the  case  of  Bank 
of  Commerce  v.  Tennessee,  supra,  the 
judgment  was  modified  so  as  to  allow 
taxation  of  holders  at  new  stock  is- 
sued under  the  authority  conferred 
by  the  charter  of  the  corporation 
after  the  adoption  of  a  constitutional 
prohibition  against  exemptions  from 
taxation;  but  it  was  still  held  that 
the  holders  of  old  stock  could  not  be 
taxed.  Bank  of  Commerce  v.  Tennes- 
see, 163  TJ.  S.  416,  41  L.  Ed.  211. 

In  North  Carolina  it  has  been  held 
that  the  franchise  of  a  corporation  is 
not  exempt  from  taxation  under  an 
exemption  of  the  shares  of  its  capi- 
tal stock.  Wilmington  &  W.  R.  Co. 
V.  Eeid,  64  N.  C.  226;  Ealeigh  &  G. 
R.  Co.  V.  Reid,  64  N.  C.  155.  It  was 
held,  however,  that  a  charter  provision 
that  a  tax  of  twenty-five  cents  on  each 
share  of  stock  owned  by  individuals  in 
a  bank  should  be  annually  paid  into 
the  treasury  of  the  state  by  the  bank, 
an-.i  that  it  should  not  be  liable  to  any 
lUJ'ther  tax,  exempted  the  bank  from 


taxation  on  the  land  owned  and  occu- 
pied by  it  for  its  business  Bank  of 
Cape  Fear  v.  Edwards,  5  Ired.  (N.  C.) 
516. 

14  Anne  Arundel  County  Com'rs  v. 
Annapolis  &  E.  E.  R.  Co.,  47  Md.  592. 

"The  identity  of  the  thing  dooibly 
taxed,"  said  the  court,  "is  not  af- 
fected by  the  fact  that  in  one  case 
the  tax  is  to  be  paid  vicariously  by 
the  [corporation]  *  *  *  amj  in 
the  other  by  the  owner  of  the  share 
himself.  The  thing  thus  taxed  is  still 
the  same."  Farrington  v.  Tennes- 
see, 95  XJ.  S.  679,  24  L.  Ed.  558. 

15  United  States.  Tennessee  ,  v. 
Whitworth,  117  U.  S.  129,  29  L.  Ed. 
830,  22  Fed.  75;  Farrington  v.  Tennes- 
see, 95  XJ.  S.  679,  24  L.  Ed.  558;  Gor- 
don V.  Appeal  Tax  Court,  3  How.  133, 
11  L.  Ed.  529. 

Indiana.  King  v.  Madisom,  17  Ind. 
48. 

.     Kentucky.      Johnson    v.    Com.,    7 
Dana  338. 
LouisiaDa.         Metairie       Cemetery 
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A  tax  upon  shares  of  stock  in  the  hands  of  the  stockholders,  which 
the  corporation  is  required  to  pay  irrespective  of  any  dividends  or 
profits  payable  to  the  stockholders,  is  substantially  a  tax  upon  the 


Ass'n  V.  Board  of  Assessors,  37  La. 
Ann.  32 ;  New  Orleans  v.  Caronde- 
let  Canal  &  Navigation  Co.,  36  La. 
Ann.  396. 

New  Jersey.  Singer  Mfg.  Co.  v. 
,  Heppenheimer,  58  N.  J.  L.  633,  32 
L.  R.  A..  643,  34  Atl.  1061;  Oolt  v. 
Powers,  24  N.  J.  L.  400;  Vail  v.  Bent- 
ley,  23  N.  J.  L.  532;  Fish  v.  Branin, 
23  N.  J.  L.  484. 

North  Carolina.  Worth  v.  Peters- 
burg R.  Co.,  89  N.  0.  301;  Worth  v. 
Wilmington  &  W.  R.  Co.,  89  N.  C. 
291,  45  Am.  Rep.  679. 

Vermont.  Richardson  v.  St.  Al- 
bans, 72  Vt.  1,  47  Atl.  100. 

' '  It  has  long  been  the  accepted  law 
of  this  state  [New  Jersey]  that  an 
enactment  which  exempts  a  corpora- 
tion or  its  property  from  taxation 
"xempts  also  the  shares  of  its  stock 
held  by  individuals.  The  reasoning  at 
the  court  upon  which  that  conclusion 
was  rested  was  that,  as  the  entire 
burden  of  taxes  levied  upon  a  corpo- 
ration ultimately  fell  upon  the  shares 
of  stock,  it  must  have  been  the  inten- 
tion of  the  legislature,  in  exempting 
the  former,  to  relieve  .the  latter." 
Singer  Mfg.  Co.  v.  Heppenheimer,  58 
N.  J.  L.  633,  32  L.  R.  A.  643,  34  Atl. 
1061. 

A  provision  in  the  charter  of  a  cor- 
poration that  it  shall  pay  to  the  state 
an  annual  tax  of  a  certain  per  cent 
on  each  share  of  the  capital  stock 
subscribed,  and  that  this  tax  shall  be 
in  lieu  of  all  other  taxes,  exempts 
the  shares  of  stock  in  the  hands  of 
the  stockholders  from  any  further  tax- 
ation. Farrington  v.  Tennessee,  95  IT. 
S.  679,  24  L.  Ed.  558. 

A  statute  incorporating  a  railroad 
company  and  providing  that  the  cap- 
ital stock   of  the   company   shall  be 
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forever  exempt  from  taxation,  and 
that  the  road  with  all  its  fixtures  and 
appurtenances  shall  be  exempt  froin 
taxation  for  twenty  years  and  no 
longer,  exempts  the  road  and  its  fix- 
tures and  appurtenances  for  twenty 
years  only,  but  it  forever  exempts 
shares  of  the  capital  stock  of  the  com- 
pany in  the  hands  of  the  holders. 
Tennessee  v.  Whitworth,  117  U.  S.  129, 
29  L.  Ed.  830. 

In  some  states  there  are  decisions 
to  the  contrary.  In  Tennessee,  for 
example,  it  has  been  heM  that  shares 
of  stock  in  the  hands  of  stockholders 
are  not  exempt  from  taxation  under 
an  exemption  of  the  capital  stock  of 
the  corporation.  "The  capital  stock 
and  shares  of  stock,"  it  was  said, 
"are  two  distinct  properties,  and  an 
exemption  of  the  one  does  not  there- 
by necessarily  exempt  the  other,  nor 
the  taxation  of  the  latter  operate  as 
a  tax  on  the  former  so  as  to  interfere 
with  its  exemption  from  such  bur- 
dens. ' '  Memphis  v.  Farrington,  8 
Baxt.  •(1'enn.)  539,  547.  See  ^ilso  State 
V.  Bank  of  Commerce,  95  Tenn.  221, 
31  S.  W.  993;  Union  Bank  of  Ten- 
nessee v.  State,  9  Yerg.  (Tenn.)  490. 
And  see  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  42  L.  Ed.  202. 

In  North  Carolina  it  has  been  held 
that  shares  of  stock  in  the  hands  of 
stockholders  are  not  exempt  under  an 
exemption  of  the  real  property  of  a 
corporation.  Belo  v.  Forsyth  County 
Coih'rs,  82  N.  C.  415,  33  Am.  Rep. 
688. 

In  Maryland  see  Appeal  Tax  Court 
of  Baltimore  v.  Rice,  50  Md.  302; 
Anne  Arundel  County  Com'rs  v.  An- 
napolis &  E.  R.  R.  Co.,' 47  Md.  592; 
Tax  Oases,  12  Gill  &  J.  117. 
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corporation,  and  cannot  be  imposed  where  the  corporation  is  exempt 
from  taxation.^8 

§4646.  Taxes  included  in  exemption.  An  exemption  from  all 
taxation,  or  from  all  taxation  other  than  a  specified  tax,  exempts  a 
corporation  from  local  or  municipal  as  well  as  state  taxation.^''  It 
is  well  settled,  however,  that  exemption  from  taxation  merely,  in 
general  terms,  or  from  county  taxes,  etc.,  does  not  exempt  from  mu- 
nicipal, assessments  for  public  improvements,  as  for  street  improve- 
ments, sewers  and  the  like.^*    It  is  otherwise  where  the  exemption 


16  New  Orleans  v.  Houston,  119  U. 
S.  265,  30  L.  Ed.  411. 

HAlaliama.  Mobile  &  S.  H.  K.  Co. 
V.  Kennerly,  74  Ala.  566.     ' 

Kentucky.  .  Franklin  County  Court 
V.  Deposit  Bank  of  Frankfort,  87  Ky. 
370,  382,  9  S.  W.  212;  Elizabethtown 
&  -p.  E.  Co.  V.  Trustees  of  Elizabeth- 
town,  12  Bush  233. 

Maryland.  Baltimore  v.  Baltimore 
&  0.  E.  Co.,  6  Gill  288,  48  Am.  Dee. 
531. 

New  York.  People  v.  Coleman,  121 
N.  T.  542,  25  N.  E.  51;  Johnson  Home 
at  Seneca  Falls  v.  Village  of  Seneea 
Falls,  37  App.  Div.  147,  55  N.  Y.  Supp. 
803. 

North  Carolina.  Bank  of  Cape  Fear 
V.  Edwards,  5  Ired/  516. 

Texas.  Anderson  County  v.  Ken- 
nedy, 58  Tex.  616. 

Virginia.  Eiehmond  v.  Eiehmond 
&  D.  E.  Co.,  21  Gratt.  604. 

A  C9rporation  has  been  held  ex- 
empt from  assessments  for  public  im- 
provements, —  assessments  for  con- 
structing sewers, — ^under  a  grant  of 
exemption  from  all  and  every  county 
or  city  tax.  Erie  v.  First  Universalist 
Church,  105  Pa.  St.  278. 

A  general  exemption  of  a  railroad 
company  from  "state  and  county 
taxes"  exempts  the  company  from  a 
tax  levied  by  a  county  to  pay  bonds 
given  by  it  for  stock  in  a  railroad 
company.  iState  v.  HanniTjal  &  St. 
J.  E.  Co.,  101  Mo.  136,  13  S.  W.  505. 


18  United  States.  Illinois  Cent.  E. 
Co.  V.  Decatur,  147  U.  S.  190,  37  L. 
Ed.  132;  Insurance  Co.  v.  New  Or- 
leans, 1  Woods  85,  Fed.  Cas.  No.  7,052. 

Arkansas.  See  Board  of  Improve- 
ment V.  School  Dist.,  56  Ark.  354, 
35  Am.  St.  Eep.  108,  16  L.  E.  A.  418, 
19  S.  W.  969. 

Connecticut.  Bridgeport,  v.  New 
York  &  N.  H.  E.  Co.,  36  Conn.  255,  i 
Am.  Eep.  63. 

Georgia.  See  Atlanta  v.  First  Pres- 
byterian Church,  86  Ga.  730  (over- 
ruling First  M.  E.  Church,  South  v. 
Atlanta,  76  Ga.  181). 

Illinois.  Illinois  Cent.  E.  Co.  v. 
Mattoon,  141  111.  32,  30  N..  E.  773, 
writ  of  error  dismissed  163  TJ.  S. 
690  (mem.  dec),  41  L.  Ed.  809.  See 
also  Bloomington  Cemetery  Ass  'n  v. 
People,  139  111.  16,  28  N.  E.  1076. 

Indiana.  See  First  Presbyterian 
Church  V.  Ft.  Wayne,  36  Ind.  338, 
10   Am.  Eep.  35. 

Iowa.  Farwell  v.  Des  Moines  Brick 
Mfg.  Co.,  97  Iowa  286,  35  L.  E.  A. 
63,  66  N.  W.  176.  ^ 

Kentucky.  Elizabethtown  &  P.  E. 
Co.  v.  Trustees  of  Elizabethtown,  12 
Bush  233;  Broadway  Baptist  Church 
V.  McAtee,  8  Bush  508,  8  Am.  Eep. 
480.  See  also  Zable  v.  Louisville 
Baptist  Orphans'  Home,  92  Ky.  89, 
13  L.  E.  A.  668,  17  S.  W.  212, 

Maryland.    Baltimore  v.  Proprietors 

of  Green  Mount  Cemetery  Co.,  7  Md. 

,517;  Gordon  v.  Baltimore,  5  Gill  231, 
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is  in  terms  from  both  taxes  and  assessments.^'  An  exemption  from 
taxes  applies  to  taxes  which  have  not  been  collected,  though  they 
may  have  been  assessed.^"  And  an  exemption  from  assessments 
applies  to  assessments  not  in  vogue  at  the  time  the  charter  and 
exemption  were  granted.^i  Exemption  from  state  taxation  is  not 
included  in  an  exemption  from  local  taxation  merely.^^  It  has 
been  held  that  an  exemption  from  county  taxes  given  by  the  charter 
of  a  corporation  does  not  exempt  from  a  school  tax  imposed  after 
the  charter  was  granted.*^ 

§4647.  Duration  of  exemption.  There  being  no  constitutional 
provision  controlling  the  matter,**  an  exemption  granted  may  be  made 
to  run  from  the  time  of  the  issuance  of  the  corporate  charter  or  from 


Massachusetts.  See  Boston  Sea- 
men's Friend  Society  v.  Boston,  116 
Mass.  181,  17  Am.  Rep.  153. 

Iiiicliigaii.  Lake  Shore  &  M.  S.  Ry. 
Co.  V.  Grand  Rapids,  102  Mich.  374,  29 
L.  E.  A.  195,  60  N.  W.  767. 

Missouri.  Sheehan  v.  Good  Samari- 
tan Hospital,  50  Mo.  155,  11  Am.  Rep. 
412;  St.  Joseph  v.  Hannibal  &  St.  J. 
E.  Co.,  39  Mo.  476;  St.  Louis  Public 
Schools  V.  St.  Louis,  26  Mo.  468. 

New  Jersey.  New  Jersey  Midland 
R.  Co.  V.  Jersey  City,  42  N.  J.  L.  97. 

New  Yoiik.  Roosevelt  Hospital  v. 
New  York,  84  N.  T.  108;  In  re  New 
York,  11  Johns.  77.  See  also  In  re  St. 
Joseph's  Asylum,  69  N.  Y.  353. 

Ohio.  See  Lima  v.  Cemetery  Asso- 
ciation, 42  Ohio  St.  128,  51  Am.  Rep. 
809. 

Pennsylvania.  Philadelphia  v.  Union 
Burial  Ground  Soe.  of  City  &  County 
of  PhUadelphia,  178  Pa.  St.  533,  36 
Atl.  172;  New  Castle  City  v.  Stone 
Church  Graveyard,  172  Pa.  St.  86,  33 
Atl.  236;  Pray  v.  Northern  Liberties, 
31  Pa.  St.  69. 

Bnode  Island.  See  Second  Uni- 
versalist  Society  v.  Providence,  6  R. 
I.  235. 

South  Dakota.  See  Winona  &  St. 
P.  E.  Co.  V.  "Watertown,  1  S.  D.  46, 
44  N.  W.  1072. 


Wisconsin.  Brightman  v.  Kirner,  22 
Wis.  54. 

"  It  is  a  general  rule  of  construction 
that  a  clause  exempting  from  taxation 
does  not  release  the  property  so  ex- 
empted from  liability  for  assessments 
for  local  improvements."  Ford  v. 
Delta  &  Pine  Land  Co.,  164  XT.  S.  662, 
41  L.  Ed.  590. 

19  Proprietors  of  Swan  Point  Ceme- 
tery V.  Tripp,  14  R.  I.  199. 

20  State  V.  Academy  of  Science,  13 
Mo.  App.  213. 

21  Proprietors  of  Swan  Point  Ceme- 
tery V.  Tripp,  14  R.  I.  199. 

22  Wilkes-Barre  Deposit  &  Savings 
Bank  v.  Wilkes-Barre,  148  Pa.  St. 
601,  24  Atl.  111. 

23  Livingston  County  v.  Hannibal  & 
St.  J.  R.  Co.,  60  Mo.  516. 

24  A  corporation  cannot  avail  itself 
of  the  exemption  contained  in  its 
charter  when  such  charter  was  not  ac- 
cepted until  after  the  adoption  of  a 
constitutional  provision  prohibiting 
exemptions,  which  provision,  in  turn, 
was  not  adopted  until  ten  years  after 
the  charter  was  granted,  and  it  is 
immaterial  that  the  legislature  has 
recognized  the  existence  of  the  cor- 
poration under  such  charter.  Planters' 
Fire  &  Marine  Ins.  Co.  v.  Tennessee, 
161  U.  S.  193,  40  L.  Ed.  667. 
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a  later  time,  fixed  or  mdeterminate,  and  for  either  a  limited  or  an 
unlimited  period.''^ 

In  dealing  with  the  question  of  time  limitations  upon  an  exemp- 
tion, the  rule  of  strict  construction  a^plies.^^  So,  a  railroad  charter 
which  exempts  certain  property  of  the  company  from  taxation  "for 
ten  years  after  the  completion"  of  its  road  does  not  exempt  such 
property  from  taxation  prior  to  the  road's  completion.*'  In  like 
manner  it  has  heen  held  that  the  exemption,  granted  by  the  charter 
of  a  Mississippi  railroad  company  which  provided  that  the  com- 
pany's property  should  be  exempt  from  taxation  "for  a  term  of 
twenty  years  from  the  completion  of  said  railroad  to  the  Mississippi 
river,  but  not  to  extend  beyond  twenty-five  years  from  the  date  of 
the  approval  of  this  Act,"  did  not  begin  to  run  until  the  river  was 
reached.^  But  the  clause,  in  the  charter  of  a  railroad  company, 
providing  that  "no  tax  shall  ever  be  laid  on  said  road  or  its  fix- 
tures which  will  reduce  the  dividends  below  eight  per  cent"  is  not 
inoperative  as  an  exemption  during  the  years  that  the  company  is 
unable  to  declare  any  dividend  whatsoever.*' 

"When  a  statute  creates  an  exemption  with  the  evident  design  of 
aiding'  in  accomplishing  a  particular  result,  the  exemption  should 
be  expected  to  cease  when  that  result  has  been  accomplished,  and 
the  statute  should  be  read  in  the  light  of  such  expectation."^"*  But 
the  exemption  granted  by  a  corporate  charter  providing  that  all 
property  of  the  corporation  shall  be  exempt  from  taxation  is  a  per- 
petual one  regardless  of  the  absence  of  the  word  "  forever.  "^^ 
Moreover,  by  providing  that  the  shares  of  stock  in  a  railroad  com- 
pany may  be  taxed,  after  a  specified  number  of  years,  whenever 
the  annual  profits  thereon  exceed  a  certain  per  cent,  the  legislature 
negatives  the  right  of  the  state  ever  to  tax  such  shares  unless  the 
annual  profits  thereon  do  exceed  the  per  cent  named.^*    On  the  other 

25  See  §  4632,  supra.  Dennis,  116  U.  S.  665,  29  L.'  Ed.  770. 

26  The     fact     that     the     property  28  Yazoo  &  M.  Val.  R.  Co.  v.  Thomas, 
claimed  to  be  exempt  is  owned  by  a  132  U.  S.  174,'  33  L.  Ed.  302. 
charitable  organization  and  is  devoted  29  Mobile  &  O.  E.  Co.  v.  Tennessee, 
to  charitable  uses  does  not  exclude  it  153  TJ.  S.  486,  38  L.  Ed.  793. 

from  the   operation  of   the  rule  that  30  Winona  &  St.  P.  Land  Co.  v.  Min- 

the  duration  of  an  exemption  cannot  nesota,  159  U.  S.  526,  40  L.  Ed.  247. 

be  permitted  to  extend  further  than  SI  Home  of  the  Friendless  v.  Rouse, 

the    terms    of    the    granting    statute  8  "Wall.  (U.  S.)  430,  19  L.  Ed.  495. 

clearly  require.    Sisters  of  Charity  of  SZEaleigh  &  G.  R.  Co.  v.  Reid,  J.') 

St.  Elizabeth  v.  Cory,  73  N.  J.  L.  699,  Wall.  (U.  S.)  269,  270  note,  20  L.  Ed. 

65  Atl.  500.  570. 

27  Vieksburg,    8.    &    P.    K.    Co.    v. 
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hand,  the  exemption  of  certain  property  for  a  specified  time  "and 
no  longer"  is  equivalent  to  an  express  reservation  of  power  to  tax 
after  such  time.'*  So  also,  the  exemption  granted  to  a  railroad  until 
it  shall  declare  a  dividend,  but  in  no  event  for  a  period  longer  than 
two  years,  after  which  its  roadbed,  buildings,  machinery,  etc.,  are 
to  be  subject  "to  taxation,"  at  their  actual  cash  value,  "at  the  rate 
assessed  by  the  state  on  other  real  and  personal  property  of  like 
value,"  is  not  a  perpetual  exemption  from  all  taxation  excepting 
that  for  state  purposes,  even  though  the  statute  containing  the  ex- 
emption makes  special  provision  for  the  ascertainment  and  payment 
of  a  state  tax  and  says  nothing  about  the  manner  of  ascertaining 
and  paying  other  taxes,  and  therefore  county  taxes,  assessed  after 
the  declaration  of  a  dividend  ,or  the  expiration  of  the  two  years  will 
not  be  violative  of  the  state's  contract.'* 

Construing  the  statute  which  granted  an  exemption  of  certain 
lands  until  such  lands  were  sold  and  "conveyed,"  it  has  been  held 
that  such  exemption  ceased  when  the  corporation,  to  which  the  ex- 
emption was  granted,  had  received  full  payment  for  the  lands  and 
had  executed  an  instrument  by  which  all  of  its  equitable  and  sub- 
stantial interest  in  them  was  transferred,  and  that  the  corporation's 
failure  to  vest  the  legal  title  in  the  transferee  did  not  postpone  the 
expiration  of  the  exemption.'^  And  in  any  event,  an  exemption, 
personal  to  the  corporation,  ceases  with  the  corporation's  dnssolu- 
tion.'^ 

33  Memphis  &  O.  E.  Co.  v.  Gaines,  the  tax  due  the  state  (nothing  being 

97  TJ.  S.  '697,  24  L.  Ed.  1091.  said  about  the  manner  of  ascertaining 

31  Bailey  v.  Magwire,  22  Wall.  (U.  other  taxes),  -works  an  exemption  of 
S.)  215,  22  L.  Ed.  850.  The  fact  that  the  property  of  the  corporation  from 
the  statute  made  special  provision  for  all  taxation  not  levied  for  state  pur- 
the  ascertainment  and  payment  of  a  poses.  Silence  on  such  a  subject  can- 
state  tax  and  omitted  all  referen«e  not  be  construed  as  a  waiver  of  the 
to  the  ascertainment  and  payment  right  of  the  state  in  this  regard, 
of  other  taxes  "proves  nothing  There  must  be  something  said  which 
more,"  said  the  court,  "than  that  the  is  broad  enough  to  show  clearly  that^ 
legislature  thought  proper,  in  the  par-  the  legislature  intended  to  relieve  the 
ticular  of  state  taxes,  to  modify  the  corporation  from  a  part  of  the  burdens 
general  revenue  law  so  far  as  this  cor-  borne  by  other  real  and  personal  prop- 
poration  is  concerned,  leaving  the  pro-  erty.  "This  was  not  done  in  this  case, 
visions  of  this  general  law  operative  and  the  claim  of  exemption  from  local 
upon  local  taxation.  It  would  be  a  taxation  cannot  be  sustained." 
lard  rule  to  apply  to  the  legislation  SB  Winona  &  St.  P.  Land  Co.  v. 
of  a  state  to  hold  that  the  cireum-  Minnesota,  159  U.  S.  526,  40  L.  Ed. 
stance  of  making  in  the  amendment  247. 

to  a   charter   of   a  railroad   corpora-  36  Chesapeake  &  O.  E.  Co.  v.  Miller, 

tion  special  provision  for  ascertaining  114  U.  S.  176,  29  L.  Ed.  121. 
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§4648.  Transfer  of  exemption.  In.  the  absence  of  express  statu- 
tory provision  to  the  contrary,  exemption  of  a  corporation  from 
taxation  is  a  personal  privilege,  and  is  not  transferable.^''  Nor  does 
it,  of  its  own  force  .and  without  legislative  direction,  run  with  the 
property  as  to  which  it  was  granted.^*  It  follows  that,  in  the  ab- 
sence of  statutory  provision,  a  corporation  purchasing  the  property 
and  franchises  of  another  corporation  from  it,  or  under  foreclosure 
of  a  mortgage  given  by  it,  under  legislative  authority,  or  at  any 
judicial  sale,  does  not  acquire  by  the  purchase  an  exemption  from 
taxation  enjoyed  by  the  other  corporation.^^ 


37  United  States.  Chesapeake  &  0. 
E.  Co.  V.  Miller,  114  U.  S.  176,  29  L. 
Ei  121;  St.  Louis,  I.  M.  &  S.  Ey.  Co. 
V.  Berry,  113  XT.  S.  465,  28  L.  Ed,  1055; 
Memphis  &  L.  R.  R.  Co.  v.  Arkansas 
Railroad  Commissioners,  112  U.  S.  609, 
28  L.~  Ed.  837. 

Arkansas.  Arkansas  Midland  R.  Co. 
V.  Berry,  44  Ark.  17. 

Kentucky.  Com.  v.  Owensboro  &  N. 
R.  Co.,  81  Ky.  572. 

Louisiana.  State  v.  Morgan,  28  La. 
Ann.  482. 

New  Jersey.  State  Board  of  As- 
sessors V.  Morris  &  E.  R.  Co.,  49  N.  J. 
L.  193,  7  Atl.  826. 

The  rule,  which  makes  an  exemption 
"the  personal  privilege  of  the  very 
corporation  specifically  referred  to" 
and  unassignable  "unless  the  express 
and  clear  intention  of  the  law"  is 
otherwise,  is  founded  upon  an  obvious 
public  policy,  which  regards  such  ex- 
emptions as  in  derogation  of  the  sov- 
ereign authority  and  of  common  right 
'and,  therefore,  not  to  be  extended  be- 
yond the  exact  and  express  require- 
ment of  the  grants,  construed  strictis- 
simi  juris."  Memphis  &  L.  R.  R.  Co. 
V.  Berry,  112  U.  S.  609,  28  L.  Ed.  837. 

The  fact  that  the  legislature  au- 
thorizes an  assignment  of  an  exemp- 
tion from  taxation  to  a  named 
corporation  does  not  impart  to  the 
exemption  the  quality  of  general  as- 
signability so  as  to  make  it  trans- 
ferable by  the  assignee  to  its  vendee. 


Louisville  &  N.  R.  Co.  v.  Palmes,  109 
U.  S.  244,  27  L.  Ed.  922. 

38  Louisville  &  N.  R.  Co.  v.  Palmes, 
109  U.  S.  244,  27  L.  Ed.  922. 

Unless  a  legislative  intent  to  the 
contrary  clearly  appears,  an  exemp- 
tion from  taxation  will  be  held  to  be 
a  privilege  personal  to  the  grantee 
corporation,  not  inhering  in  the  prop- 
erty of  such  corporation  and  not  pass- 
ing to  its  assignee.  Chesapeake  &  0. 
E.  Co.  \.  Miller,  114  U.  S.  176,  29  L. 
Ed.  121. 

39  Mercantile  Bank  v.  Tennessee, 
161  U.  S.  161,  40  L.  Ed.  656;  Pieard 
v.  East  Tennessee,  V.  &  G.  R.  Co., 
130  V.  S.  637,  32  L.  Ed.  1051;  Louis- 
ville &  N.  R.  Co.  v.  Palmes,  109  TJ.  S. 
244,  27  L.  Ed.  922;  Morgan  v.  Louisi- 
ana, 93  U.  S.  217,  23  L.  Ed.  860;  Com. 
V.  Nashville,  C.  &  St.  L.  R.  Co.,  93 
Ky.  430,  20  S.  W.  383;  State  v.  Mor- 
gan, 28  La.  Ann.  482;  State  v.  Chi- 
cago, B.  &  K.  C.  Ry.  Co.,  89  Mo.  523, 
14  S.  W.  522. 

An  exemption  is  not  in  itself  trans- 
ferable. "It  must  be  considered  as 
a  personal  privilege  not  extending  be- 
yond the  immediate  grantee,  unless 
otherwise  so  declared  in  express 
terms.  'The  ^me  considerations  which 
call  for  clear  and  unambiguous  lan- 
guage to  justify  the  conclusion  that 
immunity  from  taxation  has  been 
granted  in  any  instance,  must  require 
similar  distinctness  of  expression  be- 
fore the  immunity  wiU  be  extended 


8262 


Ch.  59] 


Taxation 


[§  4648 


Where  a  statute  merely  authorizes  a  corporation,  as  a  railroad 
company,  for  example,  to  mortgage  its  "charter  and  works,"  and 
it  executes  a  mortgage  on  its  charter,  rights,  privileges  and  fran- 
chises, an  exemption  of  its  property  or  capital  stock  from  taxation 
.  I  does  not  pass  to  a  purchasing  corporation  on  foreclosure  of  the 
mortgage.*"  In  other  words,  an  exemption  from  taxation,  vested  in 
a  railroad  company,  is  not  a  franchise  which  passes  as  such  without 
other  description  to  a  purchaser  of  the  company's  property  on  mort- 
gage or  execution  sale.*^ 

In  a  subsequent  case  which  followed  the  holding  in  the  case  just 
considered  to  the  effect  that  an  exemption  from  taxation  was  not  a 
"franchise"  of  a  railroad  company  to  the  extent  that  it  would  pass, 


to  others  than  the  original  grantee.  which  is  impossible  in  law,  and  the 
It  will  not  pass  merely  by  a  convey--  fact  that  the  defendant  demurs  to  a 
ance  of  the  property  and  franchises  bill  alleging  that  an  exemption  from 
of  a  railroad  company,  although  such  taxation  has  vested  in  the  complain- 
company  may  hold  its  property  ex-  ant  as  a  result  of  the  transfer  to  it, 
empt  from,  taxation."  Piekard  v.  by  the  corporation  to  which  the  ex- 
East  Tennessee,  V.  &  G.  E.  Co.,  130  emption  was  granted,  of  such  corpo- 
U.  S.  6.S7,  32  L.  Ed.  1051.  ration's    property-,    franchises,    privi- 

A  sale,  made  under  a  decree  to  en-  leges  and  immunities,  will  not  sus- 
f6rce  the  state's  statutory  lien  and  tain  complainant's  claim  to  such  ex- 
confirmed,  of  the  "property  and  fran-  emption  when  the  legal  effect  of  the 
chises"  of  a  railroad  company  does  documents  of  title  exhibited  with  the 
not  pass  the  company's  exemption  bill  is  to  nullify  such  claim.  Louis- 
from  taxation.  Piekard  v.  East  Ten-  (srille  &  N.  E.  Co.  v.  Palmes,  109  U. 
nessee,  V.  &  G.  E.  Co.,  130  U.  S.  637,  S.  244,  27  L.  JEd.  922.  See  also  Wil- 
32  L.  Ed.  1051.  son  v.   Gaines,   103  V.   S.  417,  26  L. 

40  Memphis  &  L.  E.  E.  Co.  v.  Berry,  Ed.  401. 
112  TJ.  S.  609,  28  L.  Ed.  837.  41  Morgan  v.  Louisiana,  98  TJ.  S.  217, 

"It   is   true   there   are   some   cases  23  L.  Ed.  860.    See  also  Chesapeake  & 

where  the  term  'privileges'  has  been  O.  E.  Co.  v.  Miller,  114  TJ.  S.  176,  29 

held  to  include  immunity  from  taxa-  L.  Ed.  121. 

tion,  but  that  has  generally  been  "In  Morgan  v.  Louisiana,  93  TJ.  S. 
where  other  provisions  of  the  act  217  L23  L.  Ed.  860],  we  distinctly  held 
have  given  such  meaning  to  it.  The  that  immunity  from  taxation  was  a 
later  and,  we  think,  the  better  opin-  personal  privilege  and  not  transfer- 
ion  is  that  unless  other  provisions  re-  able,  except  with  the  consent  or  un- 
move  all  doubt  of  the  intention  of  der  the  authority  of  the  legislature 
the  legislature  to  include  the  immu-  which  granted  the  exemption,  or  some 
nity  in  the  term  'privilege,'  it  will  succeeding  legislature,  and  that  such 
not  be  so  construed.  It  can  have  its  an  exemption  does  not  necessarily  at- 
fuU  force  by  confining  it  to  other  tach  to  or  run  with  the  property  after 
grants  to  the  corporation. ' '  Pick-  it  passes  from  the  owner  in  whose  f a- 
ard  V.  East  > Tennessee,  V.  &  G.  E.  vor  the  exemption  was  granted." 
Co.,  130  TJ.  S.  637,  33  L.  Ed.  1051.  Wilson  v.  Gaines,  103  TJ.  S.  417,  26  L. 

A   demurrer    cannot   admit    a   fact  Ed.  401. 
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•without  specific  description,  to  the  purchaser  of  the  franchises  of 
the  company,  it  appeared  that  the  statutory  lien  retained  by  the 
state  -  as  security  for  its  advances  to  the  railroad  company  involved 
covered  only  the  real  and  personal  property,  stock  and  franchises 
of  the  company;  that  the  decree  of  the  court,  made  to  enforce  this 
lien,  provided, that  if  the  company  or  some  one  or  more  of  its  stock- 
holders should  not  purchase  the  railroad  "and  all  the  property, 
real,  personal  and  mixed,  and  the  franchises  and  privileges"  of  the 
company,  or  sell  "the  same  to  other  parties  *  *  *  under  the 
conditions,  liabilities  and  restrictions  as  aforesaid,  which  are  fully 
set  forth  in  said  *  *  *  decree,"  then  the  commissioners  of  the 
state  might  sell  "all  the  property  and  .franchises  of  the  *  *  * 
company  to  the  best  advantage,  either  at  public  or  private  sale"; 
that  neither  the  company  nor  its  stockholders  bought'  under  this 
decree,  and  that  the  commissioners  accepted  the  purchase-proposal 
of  a  third  person  in  which  such  third  person  stated  that  he  expected 
"a,  full  and  perfect  title  to  the  road,  including  the  state's  interest, 
franchises  and  privileges,"  but  that  the  court,  in  confirming  the  sale, 
treated  such  sale. as  being  a  sale  of  the  "property  and  franchises" 
of  the  company  made  "in  conformity  with  the  previous  decrees," 
and  directed  that,  when  the  agreed  price  should  be  paid  in  filll, 
the  commissioners  should  "make  title  to  the  purchasers  according 
to  the  terms  of  the  contract  and  former  decrees  of  this  court."  In 
these  circumstances,  the  court  held,  the  company's  exemption  from 
taxation  did  not  pass  to  the  purchasers.*^ 

Even  though,  under  the  terms  of  the  statutes  relating  to  the  mat- 
ter, the  corporation  acquiring  railroad  property  which  the  state  had 
purchased  at.  mortgage  sale  to  satisfy  the  loan  of  certain  of  its;  bonds 

42  Bast  Tennessee,  V.  &  G.  B.  Co.  v.  •  •  *.  in  that  event,  the  original 
Hamblen  County,  102  XJ.  S.  273,  26  L.  franchises  and  privileges  of  the  com- 
Ed.  152.  Thus  holding  the  court  said:  pany  were  to  remain  unimpaired  or 
"In  this  way,  as  it  seems  to  us,  the  pass  to  the  company's  vendee;  but  if 
title  of  these  purchasers  was  confined  a  sale'  was  made  by  the  state  authori- 
to  the  property  and  franchises  of  the  ties  to  a  third  party,  under  the  statu- 
company,  notwithstanding  the  use  of  tory  lien,  then  only  the  franchises 
the  ,  additional  word  '  privileges '  in  which  the  lien  covered  were  to  be 
the  proposal.  The  authority  to  sell  transferred,  and  those,  as  we  have 
embraced  only  'property  and  fran-  said  in  Morgan  v.  Louisiana  [93  XJ. 
chises,'  and  the  sale  recognized  by  the  S.  217,  23  L.  Ed.  860],  were  only  'the 
court  as  having  been  made  is  confined  positive  rights  or  privileges,  without 
within  the  same  limit.  An  opportuni-  the  possession  of  which  the  road  of 
ty  was  afforded  the  company  itself  or  .  the  company  could  not  be  successful- 
its  stockholders  to  discharge  the  state  ly  worked.'  "  See  also  Wilson  v. 
lien     or     buy     the     state's     interest  Gaines,  103  U.  S.  417,  26  h.  Ed.  401. 
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made  by  the  state  to  the  company  which  had  formerly  owned  such 
property  would  be  entitled  to  the  origin,al  owner's  property-tax 
exemption,  it  wiU  not  take  such  exemption  when  the  existing  con- 
stitution in  force  at  the  time  of  the  purchase  of  the  property  by  the 
state  which  purchase  ipso  facto  extinguished  the  exemption,  prohibited 
the'  exemption  of  railroad  property.*^ 

The  exemption  of  the  shares. of  stock  in  the  hands  of  the  share- 
holders, granted  by  a  bank  charter,  does  not  pass  to  the  purchaser, 
at  receiver's  sale,  of  such  charter  and  all  of  the  rights  and  privileges 
thereunder,  where  there  Ti^as  no  assignment  nor  transfer  of  the  shares 
of  stock  to  such  purchaser,  and  especially  where  the  constitution  in 
force  at  the  time  of  the  sale  prohibited  such  an  exemption,  and  this 
fact  is  not  altered  by  the  subsequent  legislative  recognition  of  the 
purchaser  and  his  associates  as  a  corporation,  there  being,  in  the 
circumstances,  a  want  of  identity  between  the  original  corporation 
and  the  corporation  formed  by  the  purchaser  and  his  associates  even 
though  the  latter 's  corporate  existence  be  regarded  as  based,  in  part 
at  least,  on  the  original  charter.**  Again,  it  has  been  held  that  a 
statute  which  provides  that  the  purchasers  at  a  foreclosure  sale  of 
mortgaged  railroad  property  and  franchises  may  become  a  body 
corporate  by  and  upon  filing  a  prescribed  certification  in  the  office 
of  the  secretary  of  state  does  not  constitute  a  contract,  on  the  part 
of  the  state  with  persons  purchasing  bonds  secured  by  a  mortgage 
executed  under  such  statute  or  with  possible  purchasers  at  a  fore- 
closure sale  under  the  mortgage,  that  the  provision  for  the  pur- 
chasers' incorporation  shall  not  be  altered,  and  hence  purchasers  at 
such  a  sale  may  be  required  to  pay  an  incorporation  tax,  notwith- 
standing the  fact  that  the  statute  under  which  such  tax  was  collect- 
ible was  not  enacted  until  after  the  execution  of  the  mortgage  that 
had  been  foreclosed.*^  But  this  rule  which  denies  the  transfer- 
ability of  an  exemption  applies  only  in  the  absence  of  statutory 
provision  to  the  contrary.  Unless  there  is  some  constitutional  pro- 
hibition in  the  way,*^  the  legislature  may  transfer  a  right  of  exemp- 

«  Trask  v.  Maguire,  18 '  Wall.   (TJ.  I.  M.  &  S.  Ry.  Co.  v.  Berry,  113  TJ.  S. 

S.)  391,  21  L.  Ed.  938.  465,  28  L.  Ed.  1055;  Memphis  &  h.  E. 

44  Mercantile  Bank  v.  Tennessee,  E.  Co.  v.  Arkansas  Railroad  Commis- 
161  TJ.  S.  161,  164,  40  L.  Ed.  656.  sioners,  112  U.  fe.  609,  28  L.  Ed.  837; 

45  New  York  v.  Cook,  148  TJ.  S.  397,  Louisville  &  N.  E.  Co.  v.  Patmes,  109 
37  L.  Ed.  498,  quoting  Memphis  &  L.  V.  S.  244,  27  L.  Ed.  922;  Trask  v. 
R.  R.  Co.  V.  Berry,  112  U.  S.  609,  28  Maguire,  18  Wall.  (U.  S.)  391,  21  L. 
L.  Ed.  837.  Ed.  938. 

46  Chesapeake  &  O.  R.  Co.  v.  Miller,  A  railroad  company  incorporated 
114  U.  S.  176,  29  Ii.  Ed.  121;  St.  Louis,  subsequently  to  the  adoption  of  a  con- 
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tion  from  taxation  enjoyed  by  a  corporation  to  another  corporation 
purchasing  or  otherwise  acquiring-  its  property  and  franchises.*'' 
But  in  determining  whether  a  particular  statute  was  intended  to 
have  this  effect,  the  general  rule  applies,  that  the  statute  is  to  be 
strictly  construed  in  favor  of  the  public  and  against  the  exemption.*' 
Where  the  legislature  grants  to  a  corporation  "all  the  rights,  powers, 
and  privileges"  of  another  corporation,  or  "all  its  rights,  powers,  priv- 
ileges, and  immunities,"  the  language  is  certainly  broad  enough 
to  include  an  exemption  from  taxation  enjoyed  by  the  other  corpo- 
ration; but  it  has  been  held  that  such  words  alone  are  not  to  be 
construed  as  including  an  exemption  from  taxation,  unless  there  is 
something  else  in  the  statute,  or  in  the  circumstances  in  connection 
with  the  statute,  to  show  that  the  legislature  so  intended.**    If  it 


stitution  which  alone  gives  validity  to 
the  legislation  upon  which  the  com- 
pany's charter  depends  iox  its  exist- 
ence and  which  forbids  the  exemption 
of  the  property  of  railroad  corpora- 
tions cannot  be  authorized  to  take  by 
assignment  and  enjoy  the  exemption 
vested  in  another  railroad  company  as 
the  result  of  a  grant  which  was  valid 
under  the  constitution  in  force  when 
it  was  made.  Louisville  &  N.  E.  Co. 
V.  Palmes,  109  U.  S.  244,  27  L.  Ed. 
922. 

Where  the  constitution  and  statutes 
in  force  at  the  time  of  the  foreclosure 
sale  of  railroad  property,  under  a  stat- 
ute providing  that  upon  the  convey- 
ance pursuant  to  such  sale  the  mort- 
gagor company  shall  ipso  facto  be 
dissolved  and  that  the  purchaser  shall 
forthwith  be  a  corporation  by  any 
name  that  may  be  set  forth  in  the 
conveyance,  provide  that  the  legisla- 
ture shall  have  the  power  to  alter  cor- 
porate charters  thereafter  granted, 
the  corporation  purchasing'  at  such 
foreclosure  sale  took  any  exemption 
from  taxation  that  passed  to  it  as  a 
result  of  such  sale  subject  to  its  re- 
peal by  the  legislature.  Chesapeake 
&  0.  E.  Co.  V.  Miller,  114  TJ.  S.  176, 
29  L.  Ed.  121. 

47  Tennessee  v.  Whitworth,  117  TJ. 
S.  129,  29  L.  Ed.  830;  Atlantic  &  G.  E. 


Go.  V.  Allen,  15  Fla.  637;  State  Board 
of  Assessors  v.  Morris  &  E.  E.  Co., 
49  N.  J.  L.  193,  7  Atl.  826. 

iSPhcenix  Eire  &  Marine  Ins.  Co. 
V.  Tennessee,  161  U.  S.  174,  40  L.  Ed. 
660. 

49  Phoenix  Fire  &  Marine  Ins.  Co. 
V.  Tennessee,  161  TJ.  S.  174,  40  L.  Ed. 
660.  And  see  Wilmington  &  W.  B. 
Co.  V.  Alsbrook,  146  TJ.  S'.  279,  36  L. 
Ed.  972 ;  Annapolis  &  E.  E.  E.  Co.  v. 
Anne  Arundel  County  Com'rs,  103  TJ. 
S.  1,  26  L.  Ed.  359;  Atlantic  &  G.  E. 
Co.  V.  Georgia,  98  TJ.  S.  359,  25  L.  Ed. 
185;  Miemphis  &  C.  E.  Go.  v.  Gaines, 
97  TJ.  S..697,  24  L.  Ed.  1091;  Mor- 
gan V.  Louisiana,  93  TJ.  S.  217,  23  L; 
Ed.  860. 

Where  a  legislative  act  authorizes 
one  railroad  company  to  acquire  by 
-purchase  and  assignment  all  of  the 
property,  rights,  franchises,  privi- 
leges and  immunities  of  another  rail- 
road company,  and  provides  that,  upon 
the  completion  of  the  purchase  and 
assignment,  the  vendee  company 
' '  shall  be  deemed  in  law  and  equity  to 
be  fully  invested  with  and  entitled  to 
all  the  said  property,  rights,  fran- 
chises, privileges  and  immunities"  of 
such  other  company  "as  though  the 
same  were  originally  granted  tc  or 
acquired  by"  the  vendee  company, 
such  act,  by  the  use  of  the  word  "im- 
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appears  from  anything  else  that  the  legislature  intended  the  exemp- 
tion to  pass  to  the  new  company,  such  words  are  sufficient  to  trans- 
fer it.50 

§4649.  Effect  of  consolidation  or  merger.  When  corporations 
which  enjoy  an  exemption  from  taxation  are  consolidated  under  leg- 
islative authority,  and  a  new  corporation  is  created  ^^  and  vested 
with  all  the  property,  rights,  franchises  and  privileges  of  the  con- 
solidating corporations,  the  new  corporation  cannot  acquire  an 
exemption  from  taxation,  whatever  may  be  the  intention  of  the  leg- 
islature, if,  at  the  time  of  the  consolidation,  there  is  a  constitutional 
prohibition  against  exemptions  from  taxation.  And  it  can  make  no 
difference  that  the  prohibition  was  not  in  force  at  the  time  the  ex- 
emption was  granted  to  the  consolidating  corporations.*^    The  exemp- 


munities,"  authorizes  an  assignment 
of  the  other  company's  exemption 
from  taxation  and  the  acceptance  of 
such  assignment  by  the  vendee  com- 
pany. Louisville  &  N.  R.  Co.  v. 
Palmes,  109  U.  S.  244,  27  L.  Ed.  922. 

50  Tennessee  v.  Whitworth,  117  TJ. 
S.  129,  139,  29  L.  Ed.  833;  Humphrey 
V.  Pegues,  16  "Wall.  (TJ.  S.)  244,  21  L. 
Ed.  326;  Nichols  v.  New  Haven  &  N. 
Co.,  42  Conn.  103;  Atlantic  &  Q.  E. 
Co.  v.  Allen,  15  Pla.  637. 

51  "In  Shields  v.  Ohio,  95  TJ.  S.  319 
[24  L.  Ed.  357],  it  was  decided  that 
in  cases  of  corporations  created  by 
consolidation  the  powers  of  the  new 
company  did  not  pass  to  it  by  trans- 

-  mission  from  its  constituents,  but  re- 
sulted from  a  new  legislative  grant, 
that  could  not  transcend  the  constitu- 
tional authority  existing  at  the  time 
it  took  effect."  Louisville  &  N.  E. 
Co.  V.  Palmes,  109  U.  S.  244,  27  L.  Ed. 
922. 

52  Chesapeake  &  O.  E.  Co.  v.  Miller, 
114  U.  S.  176,  29  L.  Ed.  121;  St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Berry,  113  U.  S. 
465,  28  L.  Ed".  1055;  Memphis  &  L.  E. 
E.  Co.  V.  Berry,  112  U.  S.  609,  28  L.^ 
Ed.  837. 

A  consolidation  of  railroad  com- 
panies may  amount  to  a  "grant  of 
corporate     franchises"     within     the 

g3' 


meaning  of  the  clause  of  a  state  con- 
stitution making  ' '  grants  of  corpor'ate 
franchises  under  which  organizations 
have  not  in  good  faith  taken  place  at 
the  adoption  of  this  Constitution" 
subject  to  the  provisions  of  such  fun- 
damental law,  included  among  which 
is  one  making  corporate  property  tax- 
able. Yazoo  &  M.  Val.  E.  Co.  v. 
Adams,   180   TJ.  S.   1,   45   L.   Ed.   395. 

The  charter  power  of  a  railroad 
company  to  effect  a  consolidation  with 
any  other  similar  company  that  it 
may  choose  is  not  an  inviolable  con- 
tract that  its  charter  exernption  from 
taxation  shall  be  available  to  the  new 
company,  resulting  from  a  consolida- 
tion effected,  without  regard  to  the 
fact  that  the  constitution  in  force  at 
the  time  of  the  consolidation  prohibits 
the  exemption  of  corporate  property. 
St.  Louis,  L  M.  &  S.  R.  Co.  v.  Berry, 
113  TJ.  S.  465,  28  L.  Ed.  1055. 

Where  under  the  act  authorizing 
the  consolidation  of  certain  railroad 
companies  such  companies  retain  their 
prior  taxable  status  following  the  con- 
solidation, repairs  or  improvements 
made  on  a  road  or  on  property  which 
antecedently  was  taxable  will  be  sub- 
ject to  taxation  as  a  part  of  the  road 
or  property.  "But  newly  acquired 
property  might  not  be."     Branch  v. 
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tion  of  one  of  the  component  railroad  companies  cannot  pass  to  the 
consolidated  company  when  the  consolidation  is  effected  subse- 
quently to  the  adoption  of  a  constitutional  provision  prohibiting  the 
exemption  of  any  property  except  such  as  is  used  exclusively  for 
public  purposes,  and,  under  the  empowering  statute,  the  consoli- 
dation works  an  extinction  of  the  constituent  company  and  the 
consolidated  company  comes  into  existence  as  a  new  corporation  pre- 
cisely as  if  it  had  been  organized  under  a  charter  granted  at  the  date 
of  the  consolidation.  Nor,  in  such  a  case,  is  the  exemption  saved  by 
the  further  provision  of  the.  constitution  that  "all  statute  laws  of 
this  state  now  in  force,  not  inconsistent  with  this  constitution,  shall 
continue  in  force  until  they  shall  expire  by  their  own  limitation,  or 
be  amended  or  repealed  by  the  general  assembly"  since  the  exemp- 
tion of  the  constituent  company  ceased  to  exist,  not  by  the  operation 
of  the  constitution,  but  by  the  dissolution  of  the  company  as  a  result 
of  the  consolidation  effected.^^ 

When  there  is  no  constitutional  prohibition  in  the  way,  whether  an 
exemption  enjoyed  by  the  old  corporations  passes  to  the  consolidated 
corporation  depends  upon  the  intention  of  the  legislature.^*  It  passes 
if  the  legislature  so  intends  and  provides,  but  not  otherwise.^^    A 


Charleston,  92  U.   S.   677,  23  L.   Ed. 
750. 

63  Keokuk  &  W.  E.  Co.  v.  Missouri, 
152  V.  S.  301,  38  L.  Ed.  450. 

Where  the  consolidation  of  railroad 
companies  has  the  effect  of  creating 
a  new  company,  and  the  constitution 
in  force  at  the  time  of  the  consolida- 
tioii  forbids  the  exemption  of  cor- 
porate property,  the  charter  exemption 
of  one  of  the  component  companies, 
valid  when  granted,  will  not  be  avail' 
able  to  the  new  company.  St.  Louis, 
I.  M.  &  S.  E.  Co.  V.  Berry,  113  U.  S. 
465,  28  L.  Ed.  1055. 

Bl"In  the  numerous  cases  which 
have  arisen  in  this  court  as  to  the 
effect  of  a  consolidation  upon  the 
existence  and  status  of  the  constituent 
corporations,  it  has  been  held  that  the 
question  of  the  dissolution  of  suelv 
corporations  depended  upon  the  lan- 
guage of  the  statute  under  which  the 
consolidation  took  place — the  pre- 
sumption in  each  case  being  that  each 
of  the  two  lines  of  road  will  be  held 


respectively  to  the  privileges  and  bur- 
dens originally  attaching  thereto." 
Keokuk  &  W.  E.  Co.  v.  Missouri,  152 
U.  S.  301,  38  L.  Ed.  450.  See  also 
Yazoo  &  M.  Val.  E.  Co.  v.  Adams, 
180  TJ.  S.  1,  45  L.  Ed.  395;  Tennessee 
v.  Whitworth,  117  U.  S.  139,  29  L.  Ed. 
833;  Tomlinson  v.  Branch,  15  Wall. 
(17.  S.)  460,  21. L.  Ed.  189. 

' '  If,  upon  the  one  hand,  the  identity 
of  the  prior  corporations  is  preserved, 
an  exemption  from  taxation,  which 
one  of  them  possessed,  falls  to  that 
portion  of  the  new  corporation  to 
which,  under  its  former  name,  it  had 
been  attached.  If,  upon,  the  other 
hand,  the  consolidation  worked  a  dis- 
solution of  the  prior  corporations,  its 
former  privileges  and  franchises  also 
ceased  to  exist."  Keokuk  &  W.  B. 
Co.  v.  Missouri,  152  IT.  S.  301,  38  L. 
Ed.  450. 

S5  United  States.  Tennessee  v. 
Whitworth,  117  TJ.  8.  129,  139,  29  L. 
Ed.  830;  Philadelphia  &  W.  E.  Co.  v. 
Maryland,  10  How,  376,  13  L,  Bd.  461; 
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statute  is  to  be  strictly  construed  in  favor  of  the  public,  and  against 
the  corporation,  in  determining  whether  an  exemption  from  taxation 
,  is  thereby  transferred  to  it  from  another  corporation.  And  it  has 
been  held  that  a  statutory  provision  that  a  corporation  succeeding 
to  the  rights,  franchises  and  property  of  another  corporation  shaU 
have  all  the  rights,  franchises,  privileges  and  immunities  enjoyed 
by  the  latter,  is  not  to  be  construed  as  including  an  exemption  from 
taxation,  unless  there  is  something  else  to  show  such  an  intention 
on  the  part  of  the  legislature.*^  Moreover,  the  provision  in  a  legis- 
lative act,  authorizing  the  consolidation  of  certain  railroad  com- 
panies, that  the  new  company  shall  have  all  of  the  powers,  privileges 
and  immunities  of  the  original  companies  must  be  read  as  provid- 


Keokuk    &    W.    E.    Co.    v.    Scotland      tive  act  changing  its  original  charter 


County  Court,  41  Fed.  305. 

Arkansas.  Arkansas  Midland- B.  Co. 
V.  Berry,  44  Ark.  17. 

Georgia.  Atlanta  &  E.  Air-Line  E. 
Co.  v.  State,  63  Ga.  483. 

Kentucky.  Com.  v.  Nashville,  C.  & 
St.  L.  E.  Co.,  93  Ky.  430,  2Q  S.  "W. 
383. 

Maryland.  State  v.  Philadelphia, 
W.  &  B.  E.  Co.,  45  Md.  361,  24  Am. 
Eep.  511. 

IVElssissippi.  Natchez,  J.  &  0.  E.  Co. 
v.  Lambert,  70  Miss.  779,  13  So.  33; 
Louisville,  N.  O.  &  T.  Ey.  Co.  v. 
Taylor,  68  Miss.  361,  8  So.  675. 

Missouri.  .  State  v.  Keokuk  &  W.  El 
Co.,  99  Mo.  30,  6  L.  E.  A.  222,  12  6. 
W.  290. 

Virginia.  Petersburg  v.  Petersburg 
E.  Co.,  29  Gratt.  773. 

The  liability  to  taxation  of  the 
property  of  a  railroad  company  con- 
tinues to  exist  after  its  consolidation 
with  other  companies,  one  of  which 
has  a  limited  right  of  exemption,  when 
the  consolidating  statute  imposes  on 
the  consolidated  company  the  liabili- 
ties existing. in  the  case  of  its  com- 
ponent companies  and  grants  to  it 
only  such  rights  and  privileges  as  were 
possessed  by  such  companies.  Phila- 
delphia &  W.  E.  Co.  V.  Maryland,  10 
How.  (TJ.  p.)-  376,  13  L.  Ed.  461. 

A  corporation  which,  by  a  legisla- 


name,  is  empowered  to  ' '  organize  with 
all  the  forms,  officers,  terms,  powers, 
rights,  reservations,  restrictions,  and 
liabilities  given  to  and  imposed  upon ' ' 
a  certain  other  corporation,  provided 
nothing  in  the  act  "in  any  wise  be 
construed  to  release"  the  former 
"from  any  existing  liability,"  does 
not  thereby  acquire  an  exemption 
similar  to  that  vested  in  the'  other  cor- 
poration. Home  Insurance  &  Trust 
Co.  V.  Tennessee,  161  U.  S.  198,  40 
L.  Ed.  669.  While,  in  this  case,  the 
court  did  not  in  terms  consider  the 
effect  of  the  proviso,  but  decided  the 
qu,estion  on  the  authority  of  Phcenix 
Fire  &  Marine  Ins.  Co.  v.  Tennessee, 
161  U.  S.  174,  40  L.  Ed.  660,  it  is  con- 
ceived that  such  proviso  might  have 
been  important  had  the  question  been 
a  doubtful  one. 

Consolidated  railroad  company 
vested  by  reference  with  powers  and 
privileges  of  company  not  in  consoli- 
dation held  vested  with  such  com- 
pany's exemption  from,  taxation. 
Tennessee  v.  Whitworth,  117  U.  S. 
139,  29  L.  Ed.  833. 

68  Phosnix  Fire  &  Marine  Ins.  Co.  v. 
Tennessee,  161  U.  S.  174,  40  L.  Ed. 
'660;  supra,  §  4638.  See  also  the  chap- 
ter an.  Consolidation  and  Merger, 
infra. 
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ing  that  the  new  company  shall  have  all  of  such  powers,  privileges 
and  imnmnities  as  far  as,  but  no  farther  than,  it  is  possible,  for 
such  company  with  its  distinct  constitution  and  different  officers  to 
exercise  or  enjoy  them,  and  hence  when  the  new  company  is  inca- 
pable of  performing  the  conditions  upon  which  exemptions  from 
taxation  were  vested  in  the  original  companies,  such  exemptions  do 
not  continue  in  such  new  company.^'' 

■  The  perpetual  exemption  of  one  railroad  company  into  which  an- 
other such  company  which  has  a  limited  exemption  is  merged  will 
not  extend  to  the  property  'of  the  latter  acquired  by  the  former  un- 
less the  legislative  act  authorizing  the  merger  so  provides  either 
expressly  or  by  necessary  implication,  and  no  such  implication  is 
contained  in  an  act  which  imposes  upon  the  merging  company  the 
liabilities  attaching  to  the  company  absorbed  and  which  vests  in  the 
former  company  only  the  rights,  privileges  and  property  belonging 
to  the  latter,  but,  on  the  other  hand,  the  only  exemption  of  the  prop- 
erty passing  to  the  merging  company  as  a  result  of  the  merger  will 
be  the  limited  one  originally  applying  thereto.^' 

Where  the  legislative  act  authorizing  the  merger  of  one  domestic 
railroad  company  in  another  does  not  contemplate  the  creation  of 
a  new  corporation  but  merely  the  going  out  of  existence  of  one  of 
the  companies  and  the  continuation  of  the  existence  of  the  other, 
which  other  acquires,  under  the  act,  enlarged  powers  and  new  stock- 
holders but  not  enlarged  rights  or  new  immunities  as  to  the  fran- 
chises and  property  of  the  extinguished  company,  the  continuing 
company  retains  its  original  exemption  as  to  its  original  property 
but  secures  no  exemption  as  to  the  property  of  the  extinguished 
company  to  which  no  exemption  had  been  granted.*'  But  where 
one  domestic  railroad  company,  in  which  is  vested  an  exemption 
from  taxation,  is  merged  in  another,  to  which  also  an  exemption  has 
been  granted,  under  a  legislative  act  which  did  not  create  a  new 
corporation  but  extinguished  the  former  company  and  enlarged  the 
powers  of  the  latter  and  granted  to  it  all  of  the  rights,  privileges 

67  Maine  Cent.  E.  Co.  v.  Maine,  96  consummation  of  the  merger,  with  the 

U.  S.  499,  24  L.  Ed.  836.  rights,  privileges,  and  property  of  the 

fiSTomlinson    v.    Branch,    15    Wall.  company  absorbed,  the  exemption  of 

(U.  S.)  460,  21  L.  Ed.  189.  the  property   of   the  latter   company 

59  Central  Railroad  &  Banking  Co.  continues   to   the    extent   that  it   ex- 

V.  Georgia,  92  TJ.  S.  665,  23  L.  Ed.  757.  isted     prior     thereto     (Tomlinson    v. 

When,  under  the  terms  of  the  legis-  Branch,   15  Wall.   [IT.   S.]   460,  21  L. 

lative   act  authorizing  the  merger  of  Ed.  189),  there  being  no  provision  in 

two  railroad  companies,  the  merging  the  authorizing  act  to*  the  contrary, 
company    becomes    vested,    upon    the 
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and  property  of  the  extinguished  company,  the  respective  exemp- 
tions enjoyed  by  the  two  companies  prior  to  the  merger  continued 
to  exist  following  the  same  and  could  not  be  withdrawn  by  the  leg- 
islature.^" ' 

When  two  corporations,  whose  capital  stock  is  by  statute  exempted 
from  taxation,  consolidate  themselves  into  a  new  corporation  under 
a  statute  which  makes  no  provision  to  the  contrary,  and  issue  shares 
in  the  new  company  in  exchange  for  shares  in  the  old  companies, 
the  right  of  exemption  from  taxation  attaches  to  the  new  shares.®^ 
It  has  also  been  held  that  when  two  railroad  companies  whose  capi- 
tal stock  is  exempted  by  statute  from  taxation  within  the  state,  and 
a  third  corporation  created  under  the  laws  of  another  state,  and 
whose  road  is  in  the  latter  state,  consolidate  into  a  new  company, 
and  issue  shares  in  the  new  company  in  exchange  for  the  shares 
in  the  old  companies,  the  right  of  exemption  from  taxation  in  the 
first  state  passes  into  the  new  shares,  unless  a  law  of  the  first  state 
makes  provision  to  the  contrary.®*  But  by  granting  to  a  consolidated 
railroad  company,  formed  of  a  domestic  company  and  a  company 
chartered  by  a  foreign  state,  all  of  the  property,  rights,  privileges 
and  powers  granted  to  and  vested  in  the  companies  or  either  of  them 
by  the  act  authorizing  the  consolidation  or  by  any  other  domestic  law 
or  by  any  law  of  the  foreign  state,  a  state  does  not  grant  to  such 
consolidated  company,  as  to  the  shares  of  stock  in  the  domestic  com- 
pany which  forms  a  part  of  it,  the  exemption  from  share-taxation 
which  is  vested  in  its  other  component  company  under  its  foreign 
charter  but  merely  recognizes  the  existence  in  the  consolidated  com- 
pany of  an  exemption  to  the  extent  of  the  shares  of  stock  in  the 
foreign  company.®* 

§  4650.  Abandonment,  surrender  or  waiver  of  exemption.  Aji  ex- 
emption from  taxation,  like  any  other  special  franchise  or  privilege, 
may  be  surrendered  or  abandoned  by  the  corporation,  and  thereby 
lost.  For  example,,  an  irrevocable  exemption  from  taxation  is  lost 
if  the  corporation  accepts  an  amendment  of  its  charter,  or  other 
grant,  which  is  offered  upon  the  express  condition  that  it  shall 
thereafter  be  subject  to  taxation,  or  if  it  accepts  an  amendment 
which  is  granted  upon  condition  that,  if  it  accepts  the  same,  it  shall 

60  Southwestern  E.  Co.  v.  Georgia,  62  Tennessee  v.  Whitworth,  117  U. 
92    U.   S.   676,  677,  note,    23  L.    Ed.      S.  139,  29  L.  Ed.  833. 

762.  .  63Minot   v.   Philadelphia,   W.   &  B. 

61  Tennessee  v.  Whitworth,  117  U.  •-  E.  Co.  (The  Delaware  Eailroad  Tax), 
S.  129,  29  L.  Ed.  830  18  Wall.   (U.  S.)   206,  21  L.  Ed.  888. 
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be  subject  to  the  provisions  of  the  state  constitution,  one  of  which 
provisions  is  a  prohibition  against  exemption  from  J;axation  adopted 
since  the  exemption  was  granted.** 

As  in  the  case  of  other  special  franchises  or  privileges,  an  aban- 
donment or  surrender  of  an  exemption  from  taxation  may  be  im- 
plied from  long  acquiescence  in  a  claim  of  the  right  to  impose  taxes. 
"If  an  exemption  from  taxation,"  said  Mr.  Justice  Bradley  in  the 
Supreme  Court  of  the  United  States,  "can  be  lost  in  any  case,  by 
long  acquiescence  under  the  imposition  of  taxes,  it  would  seem  that 
an  acquiescence  of  sixty  years,  and,  indeed,  a  much  shorter  period, 
would  be  amply  sdfficient  for  this  purpose,  by  raising  a  conclusive 
presumption  of  a  surrender  of  the  privilege.  An  easement  may  be 
lost  by  nonuser  in  twenty  years,  and  even  in  a  less  time  if  it  is 
affected  by  positive  acts  of  invasion.  A  franchise  may  be  lost  in 
the  same  way,  nonuser  being  one  of  the  common  grounds  assigned 
as  a  cause  of  forfeiture.  *  *  *  Exemption  from  taxation  being 
a  special  privilege  granted  by  the  government  to  an  individual, 
either  in  gross,  or  as  appurtenant  to  his  freehold,  is  a  franchise. 
Nonuser  for  sixty,  or  even  thirty,  years,  may  well  be  regarded  as 
presumptive  proof  of  its  abandonment  or  surrender."**  So  again 
a  corporation  waives  an  exemption,  vested  in  it,  by  voluntarily  dis- 
abling itself  from  performing  the  conditions  upon  which  such  ex- 
emption was  granted.**     It  is  only  in  a  direct  proceeding  by  the 

64  See  Memphis  City  Bank  v.  Ten-  its  bonds  made  by  the  state  to  the 

nessee,  161  Tj;  S.  186,  40  L.  Ed.  664;  company.    Trask  v.  Maguire,  18  Wall. 

Citizens'  Bank  of  Louisiana  v.  New  (TJ.  S.)  391,  21  L.  Ed.  938. 

Orleans  Board  of  Assessors,  54  Fed.  A  general  statute  repealing  all  ei- 

73;  Macon  &  A.  E.  Co.  v.  Goldsmith,  emptions    of    real    estate    excepting, 

62  Ga.  463;  Hannibal  &  St.  J.  B.  Co.  among  others,  those  of  lands  attached 

V.  Shacklett,   30   Mo.   550.     Compare  to  educational  institutions  repeals  the 

Nichols  V.  New  Haven  &  N.  Co.,  42  charter   exemption   of  lands   of  such 

iConn.  103.  an    institution    which    do   not    adjoin 

A  corporation  may  give  up  its  ex-  the  ground  upon  which  the  institution 

emption   from   state   taxation   by   ae-  stands.      Wagner    Free    Institute    v. 

ceptance    of    an    act    amending    its  Philadelphia,  132  Pa.  St.  612,  19  Am. 

charter,  or  conferring  new  privileges,  St.  Eep.  613,  19  Atl.  297. 

without    surrendering    its    exemption  66  Given  v.  Wright,  117  IT.  S.  648, 

from  county  taxation.    State  v.  Han-  656,  29  L.  Ed.  1021. 

nibal  &  St.  J.  E.   Co.,  101  Mo.  136,  86  Maine  Cent.  E.  Co.  v.  Maine,  96 

13  S.  W.  505.  U.  S.  499,  24  L.  Ed.  836. 

The  property-tax  exemption  vested  An  act  of  the  legislature  authoriz- 
in  a  railroad  company  is  extinguished  ing  a  canal  company  "to  construct  a 
by  the  purchase  of  the  company's  railroad  along  its  canal  does  nol;  eon- 
property  by  the  state  on  mortgage  vert  the  canal  company  into  a  railroad 
sale  to  satisfy  the  loan  of  certain  of  company    and    thus     extinguish    the 
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public  authorities,  however,  that  the  question  of  a  forfeiture  of  an 
exemption  from  taxation  can  be  determined,  and  prior  to  the  estab- 
lishment of  a  forfeiture  in  this  manner,  the  defendant  in  an  action 
of  ejectment  brought  by  a  corporation  to  recover  possession  of  cer- 
tain property  originally  exempt  from  taxation,  cannot  support  his 
defense  of  a  tax-title  to  such  property  by  a  claim  that  the  corpo- 
ration had,  by  a  nonuser  of  the  property,  forfeited  its  right  of  ex- 
emption.®'' 

V.   PRIVILEGE  TAXES,   LICENSES   AND   INCORPORATION 
AND  STOCK-INCREASE  PEES 

§  4651.  Privilege  taxes  and  licenses.  It  is  not  vsrithin  the  scope  of 
this  chapter  and  hence  not  the  purpose  of  this  section  to  deal  ex- 
haustively and  in  detail  with  the  subject  of  privilege  taxes  and 
licenses,  nor  to  consider  the  several  constructions  that  have  been 
placed  upon  the  multitude  of  variant  statutes  and  municipal  ordi- 
nances imposing  them.  Constitutional  restrictions  upon  such  impo- 
sitions have  been  considered  in  earlier  sections  of  this  chapter  in 
connection  with  the  matter  of  the  right  to  impose  property  taxes, 
and  aU  that  will  appear  in  this  Section  will  be  a  general  view  of  the 
indicated  subject.  And  a  better  view  cannot  be  had  than  the  one 
resulting  from  the  presentation  of  the  matter  in  the  words  of  the 
leading  authority  on  the  subject.  Judge  Cooley,  who  says:  "It 
has  been  seen  that  the  sovereignty  may,  in  the  discretion  of  its  leg- 
islature, levy  a  tax  on  every  species  of  property  within  its  jurisdic- 
tion, or,  on  the  other  hand,  that  it  may  select  any  particular  species 
of  property,  and  tax  that  only,  if  in  the  opinion  of  the  legislature 
that  course  will  be  wiser.  And  what  is  true  of  property  is  true  of 
privileges  and  occupations  also;  the  state  may  tax  all,  or  it  may 
select  for  taxation  certain  classes  and  leave  the  others  untaxed. 
Considerations  of  general  policy  determine  what  the  selection  shall 
be  in  such  cases,  and  there  is  no  restriction  on  the  power  of  choice 
unless  one  is  imposed  by  constitution.®*    #    #    #    rpj^g  methods  in 

canal  company  and,  with  it,  its  charter  68  The  equal  protection  of  the  laws 

exemption   from   taxation,    and   espe-  is  not  denied  a  corporation,  engaged 

cially  is  this  true  when  such  act  con-  in  the  bfisiness  of  refining  sugar  and 

tains  no  intimation  that  the  building  molasses,   by   a   statute   imposing   an 

of  the  railroad  is  to  afCect  any  of  the  annual  license  tax  on  persons,  assodia- 

original   charter-  rights    of   the    com-  tions,    corporations,   etc.,    engaged   in 

pany.     Nichols  v.  New  Haven  &  N.  such  business  but  exempting  from  its 

Co.,   42   Conn.  103,  131.  operation     "planters      and     farmers 

87  Mackall  v.  Chesapeake  &  0.  Canal  grinding  and  refining  their  own  sugar 

Co.,  94  TJ.  8.  308,  24  L.  Ed.  161.  and  molasses    *     *     *     and    *     *     * 
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which  business  shall  be  taxed  are  also  in  the  legislative  discretion. 
The  taxes  which  are  most  customary  are:  1.  On  the  privilege  of 
carrying  on  the  business.  2.  On  the  amount  of  business  done.  3.  On 
the  gross  profits  of  the  business.  4.  On  the  net  profits  or  profits 
divided.  But  the  tax  may  be  measured  by  other  standards  pre- 
scribed for  the  purpose  as  well  as  by  these.  *  *  *  The  follow- 
ing of  one  of  the  ordinary  employments  of  life  is  not  to  be  regarded 
as  *a  privilege  unless  expressly  made  so  by  statute ;  and  authority 
conferred  by  a  municipal  charter  to  tax  privileges  could  not,  there- 
fore, without  further  designation,  be  held  to  embrace  such  em- 
ployments. And  when  employments  are  expressly  permitted  to  be 
taxed  as  privileges,  the  burden  is  usually  restricted  to  those  which 
in  some  particular  are  exceptional,  either  because  they  are  thought 
to  be  specially  profitable,  or  because  they  require  special  regulations, 
or  because  the  privilege  is  in  the  nature  of  a  franchise,  or  because 
they  supply  a  general  demand,   so  that  the  burden  imposed  will 


those  planters  who  granulate  syrup 
for  other  planters  during  the  rolling 
season,"  the  discrimination  made  be- 
ing based  on  a  reasonable  distinction 
m  principle.  American  Sugar  Ee- 
fining  Co.  v.  Louisiana,  179  IT.  S.  89, 
45  L.  Ed.  102. 

Such  statute  ' '  does  undoubtedly  dis- 
criminate in  favor  of  a  certain  class 
of  refiners,  but  this  discrimination,  if 
founded  upon  a  reasonable  distinc- 
tion in  principle,  is  valid.  Of  course, 
if  such  discrimination  were  purely 
arbitrary,  <.  oppressive,  or  capricious, 
and  made  to  depend  upon  differences 
of  color,  race,  nativity,  religious  opin- 
ions, political  aflSliations,  or  other  con- 
siderations having  no  possiWe  connec- 
tion with  the  duties  of  citizens  as  tax- 
payers, such  exemption  would  be  pure 
favoritism,  and  a  denial  of  the  equal 
protection  of  the  laws  to  the  less 
favored  classes.  But  from  time  out 
of  mind  it  has  been  the  policy  of  this 
government,  not  only  to  classify  for 
purposes  of  taxation,  but  to  exempt 
producers  from  the  taxation  of  the 
methods  employed  by  them  to  put 
their  products  upon  the  market.  The 
right  to  sell  is  clearly  an  incident  to 


the  right  to  manufacture  or  produce, 
and  it  is  at  least  a  question,  for  the 
legislature  to  determine  whether  any- 
thing done  to  prepare  a  product  most 
perfectly  for  the  needs  of  the  market 
shall  not  be  treated  as  an  incident  to 
its  growth  or  production.  The  act  is 
not  one  exempting  planters  who  use 
their  sugar  in  the  manufacture  of  ar- 
ticles of  a  wholly  different  description, 
such  as  confectionery,  preserves;  or 
pastry,  or  such  as  one  which  should 
exempt  the  farmer  who  devoted  his 
corn  or  rye  to  the  making  of  whisky, 
while  other-  manufacturers  of  these 
articles  were  subjected  to  a  tax.  A 
somewhat  different  question  might 
arise  in  such  ease,  since  none  of  these 
articles  are  the  natural  products  of 
the  farm, — such  products  only  becom- 
ing useful  by  being  commingled  with 
other  ingredients.  Eefin'ed  sugar,  how- 
ever, is  the  natural  and  ultimate 
product  of  the  cane,  and  the  various 
steps  taken  to  perfect  such  prorluet 
are  but  incident  ■  to  the  original 
growth."  American  Sugar  Refining 
Co.  V.  Louisiana,  179  U.  S.  89,  45  L, 
Ed.  102. 
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be  generally  distributed.  But  no  employment  Is  absolutely  exempt 
from  the  liability  to  be  taxed.  The  necessities  of  the  government 
may  require  that  the  lowest  employment  as  well  as  the  most  lucra- 
tive shall  contribute  to  its  support,  and  if  any  is  exempted,  motives 
of  policy  will  govern  the  discrimination.  When  the  tax  takes  the 
form  of  a  tax  on  the  privilege  of  following  an  employment,  con- 
venience in  collection  will  commonly  dictate  the  requirement  of  a 
license,  and  the  person  taxed  will  be  compelled  to  pay  the  tax  as 
a  condition  to  the  right  to  carry  on  the  business  at  all.  In  such 
a  case  the  business  carried  on  without  a  license  will  be  illegal,  and 
no  recovery  can  be  had  upon  eontracts  made  in  the  course  of  it. 
This  distinguishes  such  a  case  from  one  of  neglect  to  pay  taxes  in 
general;  for  except  where  payment  is  thus  made  a  condition  to  the 
right  to  transact  business,  a  default  therein  cannot  affect  the  valid- 
ity of  business  transactions.  But  license  and  tax  do  not  necessarily 
go  together ;  a  license  may  be  required  when  no  tax  is  imposed,  and 
an  unconditional  license  does  not  exempt  the  licensee  from  being 
taxed  upon  the  privilege  it  gives  him.  In  this  particular  all  valu- 
able privileges  stand  upon  the  same  footing;  they  are  aU  liable  to 
taxation  at  the  will  of  the  state,  unless  the  state  has  bargained  to 
exempt  them.  As  is  said  in  one, case,  'there  is  a  clear  distinction 
recognized  between  a>  license  granted  or  required  as  a  condition  pre- 
cedent, before  a  certain  thing  can  be  done,  and  a  tax  assessed  on  the 
business  which  that  license  may  authorize  one  to  engage  in.  A  li- 
cense is  a  right  granted  by  some  competent  authority  to  do  an  act 
which,  without  such  authority,  would  be  illegal.  A  tax  is  a  rate 
or  sum  of  money  assessed  upon  the  person,  property,  etc.,  of  the  citi- 
zen.'^^  The  privilege  obtained  by  the  license  may  therefore  be 
taxed  in  consideration  of  the  property  value  it  possesses,  and  this 
not  only  by  the  state  directly,  but  by  the  county  and  town  also, .if 
proper  authority  has  been  conferred  upon  them  for  the  purpose; 
but  where  one  is  licensed  by  the  state  to  carry  on  any  particular 
business  he  cannot,  without  legislation  expre'ssly  permitting  it,  be 
compelled  by  a  county,  city,  or  town  to  take  out  a  further  license 
as  a  condition  of  doing  business  in  such  municipality.  It  is  gener- 
ally held  that  occupation  taxes  must  be  uniform  upon  the  same 
class  of  subjects.  It  is  also  held  that  license  laws  cannot  be  extended 
by  construction,  that  omissions  cannot  be  supplied  by  the  courts, 
and  that  no  license-tax  can  be  exacted  which  is  not  imposed  by  the 

69  The  distinction  here  indicated  is,      terms     "occupation    tax"    and     "li- 
like  other  distinctions,  often  ignored      cense"  indiscriminately, 
by  the  courts,  in  that  they  use  the 
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words  of  the  statute  or  ordinance.  *  *  *  The  general  rule  that 
the  powers  of  a  municipal  corporation  are  to  he  construed  with 
strictness  is  peculiarly  applicable  to  the  case  of  taxes  on  occupa- 
tions, and  the  authorities  concur  in  holding  that  if  it  is  not  manifest 
that  there  has  been  a  purpose  by  the  legislature  to  give  authority  for 
collecting  a  revenue  by  taxes  on  specified  occupations,  any  exaction 
for  that  purpose  will  be  illegal.  If  a  minimum  tax  is  prescribed  by 
statute,  one  measured  by  the  business,  and  which  may  exceed  the 
sum  named,  is  unauthorized  and  void;  but  where  a  discretionary 
power  is '  conferred,  its  exercise  will  not  be  interfered  with,  unless 
it  clearly  appears  to  have  been  abused;  and  if  a  city  has  power  to 
require  a  license,  it  may,  generally  speaking,  fix  within  reasonable 
limits  the  amount  of  the  fee  or  tax."'" 

More  particularly  on  the  subject  of  licenses.  Judge  Cooley,  after  ' 
discussing  generally 'taxes  under  the  police  poweir,  says:  ''License 
fees  may  be  imposed:  1.  For  regulation.  2.  For  revenue.  3.  To 
give  monopolies.'^  -4.  For  prohibition.  *  *  *  In  general 
*  *  *  when  license  fees  or  similar  burdens  are  imposed  *  *  • 
the  state  has  in  view  either  the  regulation  of  that  in  respect  of  which 
the  exaction  is  made,  or  it  contemplates  a  revenue  therefrom;  or 
it  may  intend  both  regulation  and  revenue.  The  requirement  of  a 
license,  fee,  as  a  condition  to  carrying  on  an  occupation  requiring 
regulation,  cannot  be  objected  to  as  a  restraint  of  trade,  however 
necessary  may  be  the  employment;  and  the  legislature  must  be 
the  judge  when  regulation  is  needful.  A  license  is  a  privilege 
granted-  by  the  state,  usually  on  payment  of  a  valuable  considera- 
tion, though  this  is  not  essential.  To  constitute  a  privilege  the  grant 
must  confer  authority  to  do  something  which  without  the  grant 
would  be  illegal;  for  if  what  is  to  be  done  under  the  license  is  open 
to  every  one  without  it,  the  grant  would  be  merely  idle  and  nuga- 
tory, conferring  no  privilege  whatever.  But  the  thing  to  be  done 
may  be  something  lawful  in  itself,  and  only  prohibited  for  the  pur- 
poses of  the  license;  that  is  to  say,  prohibited  in  order  to  compel 
the  taking  out  of  a  license.  This  is  always  the  case  where  that  which 
is  licensed  was  not  unlawful  at  the  common  law.  The  grant  of  a 
license  may  be  made  by  the  state  directly,  or  it  may  be  made  indi- 

70  Cooley  on  Taxation  (3rd  Ed.),  country,  nor  in  England  since  the 
p.  1094  et  seq.  period  immediately  preceding  the  rev- 

71  This  last  purpose,  declares  the  olution  of  1688,  so  fruitful  of  arhi- 
author,  "is  inadmissible  in  any  free  trary  exactions  of  every  available  na- 
government,    and    has    not    avowedly  ture. " 

been  had  in  view  at  any  time  in  this 
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rectly  through,  one  of  the  municipal  corporations  of  the  state.  Of 
the  indirect  grant  it  is  to  be  observed  that  a  municipal  corporation 
as  such  has  no  inherent  power  to  grant  licenses  or  exact  license  fees ; 
it  must  derive  all  its  authority  in  this  regard  from  the  state,  and 
the  power  must  come  by  direct  grant  and  cannot  be  taken  by  im- 
plication."' Such,  then,  are  the  general  principles  and  rijles  which 
underlie  the  law  of  privilege  taxes  and  licenses.  Of  the  fact  that, 
private  corporations,  equally  with  natural  persons,  are  subject  to 
the  operation  of  this  law,  there  can  be  no  doubt.  In  other  words, 
a  private  corporation  is  not,  on  account  of  its  artificial  character, 
immune  from  the  requirements  that  it  take  out  a  license  as  a  condi- 
tion precedent  to  its  right  to  carry  on  its  business,  and  that  it  pay  a 
privilege  tax  on  such  business. 

It  is  a  general  rule,  and  a  rule  which  in  some  of  the  states  has 
been  given  statutory  form,  that  the  word  "person"  as  used  in  legis- 
lation may  be  construed  to  embrace  a  private  corporation  whenever 
such  construction  is  necessary  in  order  for  the  legislation  to  have  its 
intended  effect.''^    Hence  it  is  not  necessary  that  a  privilege-tax  or 
license  statute  or  ordinance  include  corporations  within  its  terms 
eo  nomiile  in  order  for  it  to  be  held  that  such  "persons"  come 
within  its  operation.'*     Nor  does  the  grant  of  a  corporate  charter 
whereby  the  corporation  is  authorized  to  carry  on  a  certain  business 
import  that  it  may  engage  therein  without  contributing  to  the  sup- 
re  §54,  supra.*  South  Dakota.     State  v.  Mudie,  22 
73  In  some  states,  at  least,  corpora-      S.  D.  41,  115  N.  W.  107. 
tioms  are  regarded  as  persons  within  Compare   State   v.   St.   Louis   Club, 
the  meaning  of  the  liquor  license  laws,      135  Mo.  308,  26  L.  E.  A.  573,  28  S. 
Connecticut.      Connecticut    Brewer-      W.  604.     See  also  State  v.  Robinson, 
ies  Co.  V.  Murphy,  81  Conn.  145,  70      163  Mo.  App.  221,  146  S.  "W.  456. 
Atl.  450.                                                              In  a  Maryland  case  it  was  held  that 
Delaware.    In  re  D.  W.  Lynch  Co.,      a  corporation  was  a  person  within  the 
24  Del.  104,  75  Atl.  41.                               meaning  of  the  Maryland  statute  im- 
Idalio.     Ada  County  v.  Boise  Com-      posing  a  license  tax  on  persons  keep- 
mercial  Club,  20  Idaho  421,  38  L.  E.      ing  billiard  tables.     The  Germania  v. 
A.  (N.  S.)  101,  118  Pac.  1086.                   State,  7  Md.  1. 

Uliuois.    People  v.  Heidelberg  Gar-  A   corporation   is   a   person   within 

den  Co.,  233  111.  290,  84  N.  E.  230.  the  meaning  of  the  English  Hawkers' 

Maryland.  Conococheague  Club  of  Act,  and  may  be  proceeded  against 
Washington  County  v.  State,  116  Md.  when  it  carries  on  the  business  of 
317   81  Atl.  602.  hawking  without  having  procured  the 

Minnesota.  State  v.  Minnesota  required  license.  Co-operative  Dra- 
Club,  106  Minn.  515,  20  L.  E.  A.  (N.  pery  &  Purnishing  Soc,  Ltd.  v.  Bligh, 
S.)  1101,  119  N.  W.  494.  39  Scot.  L.  Eep.  500. 
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port  of  the  government  by  the  payment  of  a  privilege-tax.''*  So,  in 
a  case  decided  by  the  Federal  Supreme  Court,  it  was  held  that  an 
exemption  of  a  gas  light  company  from  the  payment  of  a  license 
tax  cannot  be  read  into  the  company's  charter,  which  does  not  ex- 
pressly grant  such  an  exemption,  merely  because  to  permit  the  state 
to  impose  such  a  tax  would  be  to  destroy  the  privilege,  granted  by 
the  charter.''^  / 

§  4652.  Incorporation  aJid  stock-increase  fees.  As  is  stated  in  an 
earlier  chapter  of  this  work,'®  a  fee  for  the  filing  of  the  articles  or 
certificate  of  incorporation  is  generally  required  to  be  paid  to  the 
secretary  of  state  or  other  officer  in  whose  office  the  filing  is  done.'''' 
Under  the  statutes  of  some  of  the  states,  the  payment  of  such  fee  is 
a  condition  precedent  to  corporate  existence.  So,  under  the  Mary- 
land statute,  which  prohibits  the  having  or  exercising  of  any  cor- 
porate powers  before  payment  of  the  bonus  tax  imposed,  a  corpo- 
ration has  no  capacity  to  sue  and  cannot  be  sued  (except  by  the 
state  for  the  recovery  of  the  tax  as  authorized  by  the  statute)  until 
it  has  paid  such  tax,  and  the  defendant  in  a  suit  brought  by  it  may 
defend  on  the  ground  of  its  incapacity.  Nor  will  payment  of  the 
tax  after  the  bringing  of  the  suit  be  effective  to  prevent  the  dismissal 
of  the  bill.''^  Under  the  Alabama  statute,  however,  the  failure  to 
pay  the  fee  does  not,  of  itself,  prevent  the  corporation  from  having 
a  de  facto  existence,  nor  render  the  stockholders  who  have  acted  in 
good  faith  liable  as  partners.''*  But,  condition  precedent  or  not, 
payment  of  the  fee  cannot  be  avoided  by  subterfuge.  So,  a  consti- 
tutional provision  that  no  corporation  other  than  one  formed  for 

T*  Mercantile    Incorporating   Co.    v.  is,  of  course,  void.      State  v.  Lesueur, 

Junkin,  85  Neb.  561,  19  Ann.  Gas.  269,  99  Mo.  552,  7  L.  E.  A.  734,  13  S.  W. 

123  N,  W.  1055.  237. 

75  Memphis  Gas-Light  Co.  v.  Taxing  Sufficiency  of  title  of  act  requiring 
Dist.  Shelby  Co.,  109  TJ.  S.  398,  27  L,  payment  of  incorporation  fee,  see 
Ed.  976.  Jones    v.    Aspen    Hardware    Co.,    21 

76  Chap.  7,  §  225.  Colo.  263,  29  L.  R.  A.  143,  52  Am.  St. 

77  When  the  Constitution  provides  Eep.  220,  40  Pae.  457;  Edwards  v. 
that  no  corporation  other  than  one  Denver  &  R.  G.  K.  Co.,  13  Colo.  59, 
formed  for  benevolent,  religious,  sci-  21  Pae.  1011.^ 

entific    or    educational   purposes   shall  78  Maryland  Tube  &  Iron  Works  v. 

be  created  or  organized  unless  a  speci-  West  End  Improvement   Co.,   87  Md. 

fied  incorporation  fee  be  paid,  a  stat-  207,  39  L.  E.  A.  810,  39  Atl.  620. 

ute  which  relieves  from  the  payment  79  0wensboro  Wagon    Co.    v.   Bliss, 

of   such   fee   corporations   other   than  132  Ala.  253,  90  Am.  St.  Eep.  907,  31 

those  formed  for  one  of  such  purposes  So.  81. 
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benevolent,  religious,  scientific  or  educational  purposes  shall  be 
created  or  organized  unless  a  specified  incorporation  fee  be  paid 
cannot  be  evaded  by  a  legislative  declaration,  contrary  to  fact,  that 
a  corporation  belongs  to  one  of  the  exempt  classes.*" 

Another  fee,  which  is  frequently  provided  for,  is  that  which  is 
required  to  be  paid  on  an  increase  in  the  corporation's  capital  stock,*^ 
Whether  there  has  been  an  increase  in  such  stock  so  as  to  render  the 
corporation  liable  for  the  fee  required  to  be  paid  in  such  case  de- 
pends, not  on  the  form  of  the  transaction  whereby  it  is  claimed  the 
stock  was  increased,  but  on  its  substance.*^  In  a  proceeding  involv- 
ing the  validity  of  an  increase  in  stock,  the  court  will  presume",  in 
the  absence  of  evidence  to  the  contrary,  that  there  has  been  a  com- 
pliance with  the  law.*'-  But  both  incorporation  and  stock-increase 
fees  have  been  discussed  at  length  in  another  part  of  this  work,'* 
and  further  treatment  of  the  subject  is  therefore  unnecessary. 


80  state  V.  McGrath,  95  Mo.  193, 
8  S.  w;  425. 

81  The  Kansas  statute  requiring  the 
payment  of  certain  fees  on  an  increase 
of  the  capital  stock  of  a  corporation 
doing  business  in  the  state  refers  to 
an  increase  in  the  authorized  capital 
stock  regardless  of  whether  any  part 
of  the  hew  stock  is  actually  subscribed 
for  or  issued.  State  v.  St.  Louis  & 
S.  F.  E.  Co.  81  Kan.  404,  106  Pae. 
685. 

The  Pennsylvania  statute  provides 
that  foreign  corporations  "shall  pay 
to  the  state  treasurer,  for  the  use  of 
the  commonwealth,  a  bonus  of  one- 
third  of  one  per  cent  upon  the 
amount  of  their  capital  actually  em- 
ployed or  to  be  employed  wholly  with- 
in the  state  of  Pennsylvania,  and  a 
like  bonus  upon  each  subsequent  in- 
crease of  capital  so  employed,"  and 
requires  the  application  or  report  of 
a  foreign  corporation  to  state,  inter 
alia,  the  amount  of  its  bonded  indebt- 
edness, the  amount  of  its  authorized 
capital  stock,  the  amount  of  capital 
paid  in,  and  the  amount  of  capital  em- 
ployed wholly  in  the  state  of  Pennsyl- 
vania.     Construing    this    statute    the 


Supreme  Court  of  such  state  has  held 
that  the  bonus  prescribed  is  to  be 
computed  upon  the  corporation 's  cap- 
ital or  property  actually  employed  in 
the  sta.te  and  not  upon  the  proportion- 
ate value  of  the  corporation's  capi- 
tal stock  employed  in  the  state.  Com. 
V.  Schwarzschild,  259  Pa.  130,  102  Atl. 
412. 

The  fact  that  the  statute  provides 
■that  the  fee,  exacted  when  the  capi- 
tal stock  of  a  corporation,  doing  busi- 
ness in  the  state,  is  increased,  shall 
be  paid  at  the  time  the  certificate  of 
such  increase  is  filed  with  the  secre- 
tary of  state,  does  not  enable  a  for- 
eign corporation,  which  is  in  the 
state  and  which  has  effected  a  valid 
increase  in  its  capital  stock,  to  defeat 
or  postpone  the  right  of  the'  state  to 
exact  payment  of  the  fee  by  omitting 
to  file  the  certificate.  State  v.  St. 
Louis  &  S.  r.  E.  Co.,  81  Kan.  404,  105 
Pae.  685. 

82  Com.  V.  United  States  Worsted 
Co.,  220  Mass.  183,  107  N.  E.  910. 

83  Peek  v.  Elliott,  79  Fed.  10,  18, 
38  L.  E.  A.  616. 

84  §  225,  supra. 
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VI.   INHERITANCE   AND   SUCCESSION   TAXES 

§  4653.  Nature  and  validity  of  tax  in  general.  The  right  to  take 
title  to  property  under  a  will  or  by  descent  is  not  a  natural  or  an 
inherent  right  ^  and  as  such  a  right  which  the  state  cannot  impair,** 
but  is  a  right  or  privilege  created  by  law,*''  and  hence  a  right'  or 
privilege  which  is  subject  to  legislative  regulation  and  control.** 


85  United  States.  Magoun  v.  Illi- 
nois Trust  &  Savings  Bank,  170  TJ.  S. 
28.3,   42   L.   Ed.    1037. 

Colorado.  Brown  v.  Elder,  32  Colo. 
527,  77  Pac.  853. 

Illinois.  In  re  Speed's  Estate,  216 
111.  23.-108  Am.  St.  Rep.  189,  74  N- 
B.  809.  aff'd  203  U.  S.  553,  51  L.  Ed. 
314. 

Kentucky.  Booth's  Bx'r  v.  Com., 
130  Ky.  88,  33  L.  E.  A.  (N.  S.)  592, 
113  S.  W.  61. 

Maine.  State  v.  Hamlin,  86  Me. 
495,  25  L.  E.  A.  632,  41  Am.  St.  Eep. 
569,  30  Atl.  76. 

New  Hampshire.  Curry  v.  Spencer, 
61  N..H.  624,  60  Am.  Eep.  337. 

North  Carolina.  In  re  Morris'  Es- 
tate, 138  N.  C.  259,  50  S.  E.  682. 

Washington.  State  v.  Clark,  30 
Wash.  439,  71  Pac.  20. 

Contra,  Beals  v.  State,  139  "Wis.  544, 
121  N.  W.  347,  reaflarming  Nunne- 
macher  v.  State,  129  Wis.  190,  9  L.  E. 
A.  (GST.  S.)  121,  9  Ann.  Cas.  711,  108 
N.  W.  627,  in  which  the  subject  is  dis- 
cussed learnedly  and  at  length. 

The  right  to  take  property  by  will 
or  descent  has  its  origin  in  and  is 
regulated  by  municipal  law.  Plumber 
V.  Ooler,  178  U.  S.  115,  44  L.  Ed.  998. 

86 ' '  Property  itself  as  well  as  the 
succession  to  it  is  the  creature  of  pos- 
itive law.  The  legislative  power  de- 
clares what  objects  in  nature  may  be 
held  as  property;  it  provides  by  what 
forms  and  on  what  conditions  it  may 
be  transmitted  from  one  person  to 
another;  it  confines  the  right  of  inher- 
iting to  certain  persons  whom  it  de- 
fines heirs,  and  on  the  failure  of  such 
it  takes  the  property  to  the  state  as 


an  escheat.  The  right  to  give  or  take 
property  is  not  one  of  those  natural 
and  inalienable  rights  which  are  sup- 
posed to  precede  all  government,  and 
which  no  government  can  rightfully 
impair.  There  was  a  time,  at  least 
as  to,  gift  by  will,  it  did  not  exist; 
and  there  may  be  a  time  again  when 
it  will  seem  wise  and  expedient  to 
deny  it.  These  are  the  uncontested 
powers  of  the  legislature  upon  which 
no  article  of  the  Constitution  has  laid 
its  hands  to  impair  them.  If  the 
legislature  may  destroy  this  right, 
may  it  not  regulate  it?  May  it  not 
impose  conditions  upon  its  exercise? 
And  the  condition  it  has  imposed  in 
this  case  is  a  tax."  PuUen  v.  Wake, 
66  N.  C.  361. 

87  United  States.  Magoun  v.  Illinois 
Trust  &  Savings  Bank,  170  U.  S.  283, 
42  L.  Ed.  1037. 

Colorado.  Brown  v.  Elder,  32  Colo. 
527,  77  Pac.  853. 

Illinois.  In  re  Speed's  Estate,  216 
111.  23,  108  Am.  St.  Eep.  189,  74  N.  B. 
809,  aff'd  203  U.  S.  553,  51  L.  Ed. 
314. 

Maine.  State  v.  Hamlin,  86  Me. 
495,  25  L.  E.  A.  632,  41  Am.  St.  Rep. 
569,  30  Atl.  76. 

New  Hampshire.  Curry  v.  Spencer, 
61  N.  H.  624,  60  Am.  Eep.  337. 

North  Carolina.  In  re  Morris' 
Estate,  138  N".  C.  259,  50  S.  E.  682. 

Washington.  State  v.  Clark,  30 
Wash.  439,  71  Pac.  20. 

88  United  States.  Magoun  v.  Illi- 
nois Trust  &  Savings  Bank,  170  U. 
6.  283,  42  L.  Ed.  1037. 

Tllinois.  In  re  Speed's  Estate,  216 
111.  23,  108  Am.  St.  Eep.  189,  74  N. 
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This  being  the.  case,  the  legislature  undoubtedly  has  the  right  to  im- 
pose an  inheritance  or  succession  tax.*'    Such  a  tax,®"  in  its  purity, 


E.  809,  aff'd  203  V.  S.  653,  51  L. 
Ed.  314.  See  also  Oakman  v.  Small, 
282  111.  360,  118  N.  E.  775. 

Kentucky.  Booth's  Ex'r  v.  Com., 
130  Ky.  88,  33  L.  B.  A.  (N.  8.)  592, 
113  S.  W.  61. 

Nortk  Carolina.  In  re  Morris'  Es- 
tate, 138  N.  C.  259,  50  S.  E.  682. 

Ohio.  State  v.  Ferris,  53  Ohio  St. 
314,  30  L.  E.  A.  218,  41  N.  E.  579. 

Washington.  State  v.  Clark,  30 
Wash.  439,  71  Pae.  20. 

"The  right  to  receive  property  by 
inheritance  or  will  is  *  *  *  sub- 
ject to  reasonable  regulation  and  tax- 
ation, but  not  to  abrogation  by  the 
legislature."  Beals  v.  State,  139  Wis. 
544,  121  N.  W.  347,  reaffirming  Nunne- 
macher  v.  State,  129  Wis.  190,  9  L.  E. 
A.  (N.  S.)  121,  9  Ann.  Cas.  711,  108 
N.  W.  627.  See,  however,  to  the  con- 
trary in  this  matter  of  the  power  of 
abrogation.  In  re  Speed's  Estate,  216 
111.  23,  108  Am.  St.  Eep.  189,  74  N. 
E.  809,  afe'd  203  U.  S.  553,  51  L.  Ed. 
314  (quoted  infra  this  section, 
note  89);  PuUen  v.  Waie,  66  N.  0. 
361  (quoted  supra  this  section, 
note  86). 

89 "Inheritance  or  succession  taxes 
are  not  laid  on  the  property  inherited 
or  taken  by  devise  or  bequest,  but 
on  the  right  to  inherit  or  to  take  such 
property.  The  right  to  take  property 
in  pursuance  of  tihe  Statute  of  Descent 
or  of  the  statute  pertaining  to  wills  is 
property,  but  only  for  the  reason  that 
the  law-making  body  of  the  state  has 
seen  fit  to  create  the  right  to  so  take 
by  inheritance  or  by  devise  or  bequest. 
No  person  or  corporation  can  inherit 
property  or  can  take  by  devise  or  be- 
quest except  when  authorized  so  to  do 
by  an  act  of  the  legislature.  Such 
right  may  at  any  time  be  abrogated 
prospectively,  at  the  will  of  the  legis- 
lature; or,  in  the  exercise  of  the  same 


power  in  quality  though  lesser  in  de- 
gree, the  law-making  department  of 
the  state  may  modify,  regulate  or  im- 
pose conditions  on  the  right  to  succeed 
by  inheritance  or  devise  to  property 
which  was  owned  by  a  person  who  has 
died.  Thus,  the  power  of  the  legisla- 
ture to  lay  a  tax  on  the  right  of  any 
person  or  corporation  to  take  property 
by  inheritance  or  by  devise  or  be- 
quest is  found  to  be  clear  and  un- 
doubted." In  re  Speed's  Estate,  216 
111.  23,  108  Am.  St.  Eep.  189,  74  N.  E. 
809,  aff'd  203  V.  S.  553,  51  L.  Ed. 
314.  See  also  Oakman  v.  Small,  282 
111.  360,  118  N.  E.  775. 

Congress  has  the  power  to  impose  a 
death  duty.  Knowlton  v.  Moore,  178 
IT.  S.  41,  44  L.  Ed.  969. 

80  In  Magoun  v.  Illinois  Trust  & 
Savings  Bank,  170  U.  S.  283,  42  L. 
Ed.  1037,  decided  in  1898,  the  court 
observed  that  ' '  legacy  and  in!  eritauce 
taxes  are  not  new  in  our  laws.  They 
have  existed  in  Pennsylvania  for  over 
sixty  years,  and  have  been  enacted 
in  other  states.  They  are  not  new  in 
the  laws  of  dther  countries.  In  State 
v.  Alson,  94  Tenn.  674  [28  L.  E.  A. 
178],  Judge  Wilkes  gave  a  short  his- 
tory of  them  as  follows:  'Such  taxes 
were  recognized  by  the  Eoman  law.  1 
Gibbon,  BecHne  and  Eall  of  the  Eo- 
man Empire,  pp.  163,  164.  They  were 
adopted  in  England  in  1780,  and  have 
been  much  extended  since  that  date. 
Dowell,  History  of  Taxation  in  Eng- 
land, 148;  Acts  20  Geo.  III.  ch.  28; 
45  Geo.  III.  ch.  28;  16  &  17  Viet. 
,  ch.  51;  Green  v.  Croft,  2  H.  Bl.  30; 
Hill  v.  Atkinson,  2  Meriv.  45.  Such 
taxes  are  now  in  force  generally  in 
the  countries  of  Europe.  Eeview  of 
Eeviews,  February,  1893.  In  the 
United  States  they  were-  enacted  in 
Pennsylvania  in  1826;  Maryland, 
1844;  Delaware,  1869;  West  Virginia, 
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is  not  one  on  the  property  passing  by  will  or  by  force  of  the  stat- 
ute of  descent,®^  but  is  one  on  the  privilege  of  acquiring  such  prop- 
erty '2  thereby,  even  though  the  statute  makes  it  a  lien  on  the  prop- 


1887,  and  still  more  recently  in  .Con- 
necticut, New  Jersey,  Ohio,  Maine, 
Massachusetts,  in  1891;  Tennessee  in 
1891,  chapter  25,  now  repealed  by 
chapter  174,  acts  1893.  They  were 
adopted  in  North  Carolina  in  1846, 
but  repealed  in  1883.  Were  enacted 
in  Virginia  in  1844,  repealed  in  1855, 
re-enacted  in  1863,  and  repealed  in 
1884.'  Other  states  have  also  enacted 
them — Minnesota  by  constitutional 
provision. ' ' 

An  exemption  of  shares  of  stock 
from  general  taxation  is  not  operative 
to  preclude  the  levying  of  an  inherit- 
ance tax  "which  is  not  a  tax  proper, 
but  a  bonus  or  premium  exacted  by 
the  sovereign  on  the  transmission  of 
an  estate."  Succession  of  Kohn,  115 
La.  71,  38  So.  898. 

91  A  statute  may,  in  name,  be  one 
■imposing  a  tax  on  the  right  of  succes- 
sion, and,  in  reality,  be  one  on  the 
property  passing.  In  other  words,  the 
title  of  the  legislative  act  cannot  al- 
ways be  taken  as  conclusive  of  the 
character  of  the  tax  imposed.  So  the 
Pennsylvania  act  of  ^897  entitled 
"An  act  taxing  gifts,  legacies  and 
inheritances  in  certain  cases  and  pro- 
viding for  the  collection  thereof"  was 
held  by  the  Pennsylvania  Supreme 
Court  to  impose  a  tax  on  property  and 
to  be  invalid  ^under  the  Pennsylvania 
Constitution.  In  re  Cope's  Estate, 
191  Pa.  St.  1,  45  L.  E.  A.  316,  71 
Am.  St.  Eep.  749,  43  Atl.  79.  Said 
the  court:  "The  act  in  question  has 
none  of  the  features  of  an  intestate 
law,  or  of  an  act  regulating  the  dispo- 
sition of  property  by  will  or  by  instru- 
ments in  the  nature  thereof.  On  the 
contrary,  upon  its  face,  and  in  all  its 
provisions,  it  is  manifestly  a  tax  law, 
clearly  and  distinctly  predicated  of 
the  actual  existence  and  general  oper- 


ation of  an  intestate  law  and  a  wills 
act,  under  the  operation  of  one  or  the 
other  of  which  the  personal  property 
intended  by  its  provisions  to  be  sub- 
jected to  taxation  would  pass  from 
the  then,  as  well  as  subsequent,  own- 
ers^ thereof,  to  others,  or  had  thereto- 
fore passed  and  become  vested  in 
others  prior  to  the  date  of  the  act  . 
under  consideration." 

In  State  v.  Ferris,  53  Ohio  St.  314, 
30  L.  E.  A.  218,  41  N.  E.  579,  which 
involved  the  constitutionality  of  the 
Ohio  act  of  1894  entitled  "An  act  to 
impose  a  direct  inheritance  tax," 
Judge  Burket,  in  delivering  the  opin- 
ion of  the  court,  said:  "It  is  urged 
*  *  *  that  the  statute  in  question 
does  not  tax  the  right  or  privilege  of 
receiving  property,  but  taxes  the  prop- 
erty itself.  It  must  be  conceded  that 
the  language  used  in  the  statute  is 
upon  its  face  clearly  a  taxation  of  the 
property  itself,  and  not  of  the  right  to 
acquire  property.  And  for  myself,  I 
think  this  is  the  true  construction  of 
the  act.  Others  of  the  court,  however,^ 
think  that  when  the  operation  and 
effect  of  the  statute  are  considered,  it 
may  be  regarded  as  taxing  the  right 
or  privilege,  rather  than  the  property. 
Certain  it  is  that  the  only  thing  that 
can  be  constitutionally  taxed  is  the 
right  or  privilege  of  succession,  and  a 
statute  having  such  taxation  in  view 
shoilld  express  its  purpose  in  words 
applicable  to  such  subject-matter  of 
taxation. ' ' 

92  ' '  Among  civil  rights  sanctioned 
by  law  is  the  right  of  succession  of 
property,  and  many  cases  hold  that 
such  a  tax  is  a  tax  upon  a  privilege, 
and  not  a  tax  upon  property,  and  that 
such  taxes  are  not  usually  prohibited 
by  the  provisions  of  state  constitu- 
tions   requiring   uniformity    of   taxa- 
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6  erty.'*  Generally  speaking,  inheritance  or  succession  taxes  are  valid 
under  both  the  Federal  Constitution,  and  the  constitutions  of  the 
states.^    In  other  words,  the  principle  underlying  such  taxes  is  held 


tion,  because  taxes  on  property  are 
alone  referred  to  in  such  provisions. 
»  *  *  We  are  of  the  opinion  that 
the  overwhelming  weight  of  authority 
supports"  the  proposition  that  a  suc- 
cession tax  is  a  tax  upon  a  privilege 
rather  than  a  tax  upon  property. 
Union  Trust  Go.  v.  Wayne  Probate 
Judge,  125  Mich.  487,  84  N.  W.  1101. 

An  inheritance  tax  "is  an  impost 
or  excise  on  the  right  to  pass  the 
estate  and  the  privilege  of  the  devisee 
to  take."  State  v.  Clark,  30  Wash. 
439,  71  Pac.  20,  quoted  in  In  re 
Stixrud's' Estate,  58  Wash.  339,  33 
L.  E.  A.  (N.  S.)  632,  Ann.  Cas. 
1912  A  850,  109  Pac.  343. 

The  inheritance  tax  imposed  by  the 
Wisconsin  statute  is  not  a  tax  upon 
property  nor  property  rights,  but  is 
an  excise  upon  the  transfer  of  a  dece- 
dent's property  measured  in  amount 
by  the- value  of  such  property.  Beals 
V.  State,  139  Wis.  544,  121  N.  W.  347, 
quoted  in  In  re  BuUen's  Etate,  143 
Wis.  512,  139  Am.  St.  Ee^.  1114,  128 
N.  W.  109. 

In  imposing  a  tax  upon  the  right  or 
privilege  to  take  by  will  or  descent,  a 
state  may  lawfully  measure  or  fix  the 
amount  of  the  tax  by  reference  to  the 
value  of  the  property  passing  without 
regard  to  the  character 'of  such  prop- 
erty. Plummer  v.  Color,  178  U.  S. 
115,  44  L.  Ed..  998. 

An  inheritance  tax  "is  not  a  tax 
proper,  but  a  bonus  or  premium  ex- 
acted by  the  sovereign  on  the  transmis- 
sion of  an  estate;  the  amount  being 
measured  by  the  value  of  the  prop- 
erty. In  its  very  nature,  it  is  a  priv- 
ilege or  franchise  tax,  and  is  not  af- 
fected by  the  nature  or  character -of 
the  property  transmitted."  Succes- 
sion  of   Kohn,   115   La.     71,    38     So. 


The  incidental  fact  that  property 
passing  by  will  or  descent  is  com- 
posed in  part  or  in  whole  of  federal 
securities  does  not  prevent  the  operai 
tion  of  the  state  succession-tax  stat- 
ute. Plummer  v.  Color,  178  XT.  S.  115, 
44  L.  Ed.  998.  See  also  Strode  v. 
Com.,  52  Pa.  St.  181. 

93  "If  the  legislature  has  the  power 
to  assess  a  tax  upon  the  right  to  re- 
ceive and  succeed  to  property,  it  clear- 
ly has  the  right  to  make  such  tax 
a  lien  upon  the  property  received  by 
the  use' of  such  right;  and  the  mak- 
ing of  such  lien  does'  not  change  the 
tax  from  a  tax  upon  the  right  to  re- 
ceive to  a  tax  upon  the  property  re- 
ceived under  the  right."  State  v. 
Ferris,  53  Ohio  St.  314,  30  L.  R.  A. 
218,  41  N.  B.  579. 

94  In  United  States  v.  Perkins,  163 
U.  S.  625,  41  L.  Ed.  287,  the  Federal 
Supreme  Court  said:  "Though  the 
general  consent  of  the  most  enlight- 
ened nations  has,  from  the  earliest 
historical  period,  recognized  a  natu- 
ral right  in  children  to  inherit  the  prop- 
erty of  their  parents,  we  know  of  no 
legal  principle  to  prevent  the  legisla- 
ture from  taking  away  or  limiting  the 
right  of  testamentary  disposition  or 
imposing  such  conditions  upon  its  ex- 
ercise as  it  may  deem  conducive  to 
public  good.  In  this  view,  the.  so- 
called  inheritance  tax  of  the  state  of 
New  York  is  in  reality  a  limitation 
upon  the  power  of  a  testator  to  be- 
queath his  property  to  whom  he 
pleases;  a  declaration  that,  in  the 
exercise  of  that  power,  he  shall  con- 
tribute a  certain  percentage  to  the 
public  use;  in  other  words,  that  the 
right  to  dispose  of  his  property  by 
■will  shall  remain,  but  subject  to  a 
condition  that  the  state  has  a  right  to 
impose.     Certainly,  if  it  be  true  that 
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not  to  be  an  unconstitutional  one,  and  the  constitutional  right  to  ae- 


the  right  of  testamentary  disposition 
is  purely  statutory,  the  state  has  a 
right  to  require  a  contribution  to  the 
public  treasury  before  the  bequest 
shall  take  effect.  Thus  the  tax  is  not 
upon  the  property,  in  the  ordinary 
sense  of  the  term,  but  upon  the  right 
to  dispose  of  it,  and  it  is  ,not  until 
it  has  yielded  its  contribution  to  the 
state  that  it  becomes  the  property  of 
the  legatee.  This  was  the  view  taken 
of  a  similar. tax  by  the  Court  of  Ap- 
peals of  Maryland  in  State  v.  Dal- 
rymple,  70  Maryland  294,  299,  in 
which  the  court  observed:  'Possess- 
ing, then,  the  plenary  power  indicated, 
it.  necessarily  follows  that  the  state  in 
allowing  property  *  *  *  to  be  dis- 
posed of  by  will,  and  in  designating 
who  shall  take  such  property  where 
there  is  no  will,  may  prescribe  such 
conditions,  not  in 'conflict  with  or  for- 
bidden by  the  organic  law,  as  the 
legislature  may  deem  expedient.  These 
conditions,  subject  to  the  limitation 
named,  are,  consequently,  wholly  with- 
in the  discretion  of  the  General  As- 
sembly. The  act  we  are  now  consid- 
ering plainly  intended  to  require  that 
a  person  taking  the  benefit  of  a  civil 
riglit  secured  to  him  under  our  laws 
should  pay  a  certain  premium  for  its 
enjoyment.  In  other,  words,  one  of 
■  the  conditions  upon  which  strangers 
and  collateral  kindred  may  acquire  a 
decedent's  property,  which  is  subject 
to  the  dominion  of  our  laws,  is,  that 
there  shall  be  paid  out  of  such  prop- 
erty a  tax  of  two  and  a  half  per  cent 
into  the  treasury  of  the  state.  This, 
therefore,  is  not  a  tax  upon  the  prop- 
erty itself,  but  is  merely  the  price  ex- 
acted by  the  state  for  the  privilege 
accorded  in  permitting  property  so  sit- 
uated to  be  transferred  by  will  or  by 
descent  or  distribution. '  ' '  See  also  In 
re  Stixrud's  Estate,  58  "Wash.  339,  33 
L.  E.  A.  (N.  S.)  632,  Ann.  Cas.  1912  A 


850,  109  Pac.  343,  quoting  the  passage 
from  United  States  v.  Perkins,  supra, 
which  is  above  set  out.     In  Magoun. 
V.  Illinois  Trust  &  Savings  Bank,  170 
U.  S.  283,  42  L.  Ed.  1037,  the  court 
said:     "The   constitutionality   of   the 
[inheritance]  taxes  has  been  declared 
and   the   principles   upon   which   they 
are  based  explained  in  United  'States 
V.  Perkins,  163  U.  S.  625,  628   [41  L. 
Ed.    287,    quoted    supra];    Strode    v. 
Com.,  52   Pa.   [St.]    181;   Eyre  v.  Ja- 
cob, 14  Gratt.  422  [73  Am.  Dec.  367] ; 
Schoolfield  v.  Lynchburg,  78  Va.  366; 
State  V.  Dalrymple,  70  Md.  298  [3  L. 
E;  A.  372];  Clapp  v.  Mason,  94  U.  S. 
589    [24  L.  Ed.   212];   Ee   Merriam's 
Estate,  141  N.  Y.  479;  State  v.  Ham- 
lin,  86   Me.   495    [25   L.  E.   A.   632]; 
State  V.  Alston,  94  Tenn.  674   [28  L. 
E.  A.  178];  Ee  Wilmerding,  117  .Cal. 
281;     *     *     *     Minot     v.     Winthrop, 
162  Mass.  113  [26  L.  E.  A.  259];  Gel- 
thorpe    V.    Furnell    (Mont.),   51    Pac. 
267.     See  also  Scholey  v.  Eew,  90  U. 
S.  (23  Wall.)  331  [23  L.  Ed.  99].    It  is 
not  necessary  to  review  these  eases, 
or  state  at  length  the  reasoning  by 
which  they  are  supported.     They  are 
based  on  two  principles:  1.  An  inherit- 
ance tax  is  not  one  on  property,  but 
one  on  the  succession.     2.  The  right 
to  take  property  by  devise  or  descent 
is  the  creature  of  the  law,  and  not  a 
natural  right — a  privilege,  and  there- 
fore  the   authorrity   which   confers  it 
may  impose  conditions  upon  it.    From 
these  principles  it  is  deduced  that  the 
states  may  tax  the  privilege,  discrim- 
inate between  relatives,  and  between 
these  and  strangers,  and  grant  exemp- 
tions, and  are  not  precluded  from  this 
power  by  the  provisions  of  the  respec- 
tive state  constitutions  requiring  uni- 
formity  and    equality    of   taxation." 
See  also  Plummer  v.  Color,  178  U.  S. 
115,  44  L.  Ed.  998. 
The  New  Tork  tax  on  transfers  of 
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quire  and  dispose  of  property  is  ineffective  to  defeat  them.'®    Nor  is 


property  "intended  to  take  effect  in 
possession  or  enjoyment  at  or  after" 
the  death  of  the  grantor,  which  tax  is 
not  one  on  the  property  but  one  in 
the  nature  of  an  excise  on  the  transfer, 
has  been  sustained  against  the  objec- 
tion, that  it  is  inimical  to  the  due 
process  and  equal  protection  clauses 
of  the  Federal  Constitution.  Keeney 
V.  New  York,  222  U.  S.  525,  56  L. 
Ed.  299,  38  L.  E.  A.  (N.  S.)  1139, 
aff'g  1&4  N.  Y.  281,  87  N.  E.  428.  In 
the  course  of  its  opinion  in  this  case 
the  Federal  Supreme  Court  observed 
that  "the  plaintiffs  in  error,  being 
children  of  the  grantor,  were  assessed 
at  the  lowest  rate.  •  They  are  therefore 
not  in  a  position  to  take  advantage 
of  the  fact  that  transfers  to  collater- 
als and  strangers  in  blood  are,  by  this 
act,  taxed  at  a  higher  rate.  The  en- 
tire statute  would  not  be  invalidated 
even  if  that  feature  should  ultimately 
be  held  to  be  discriminatory  and 
void." 

Neither  the  classification  made  by 
the  Wisconsin  inheritance  tax  law  be- 
tween relatives  of  various  degrees  and 
strangers,  nor  the  progressive  features 
of  such  law,  violate  the  true  principles 
of  classification,  and  since  excise  tax- 
ation is  only  subject,  to  the  general 
principle  that  all  persons  similarly 
circumstanced  shall  be  treated  alike^ 
and  not  to  the  rule  of  uniformity  as 
applied  to  property  taxation,  the  law 
does  not  violate  the  Wisconsin  Consti- 
tution in  this  respect.  Beals  v.  State, 
139  Wis.  544,  121  N.  W.  347.  See  also 
State  V.  Pabst,  139  Wis.  561,  121  N. 
W.  351. 

The  provisions  of  the  Wisconsin  in- 
heritance tax  law  allowing  discounts 
for  prompt  payment  and  charging 
interest  and  imposing  penalties  for  de- 
lay are  not  discriminatory,  ample  pro- 
vision being  made  for  appraisal,  deter- 
mination, and  assessment  within  the 


time  fixed  for  payment.  State  v. 
Pabst,  139  Wis.  561,  121  N.  W.  351. 

A  constitutional  proyision  that  the 
inheritance  tax  authorized  by  the  Con- 
stitution "shall  not  be  enforced  when 
the  property  donated  or  inherited  shall 
have  borne  its  just  proportion  of  taxes 
prior  to  the  time  of  such  donation  or 
inheritance"  should  be  strictly  con- 
strued, and  shoruld^not  be  extended  by 
inference  or  implication  ■  to  property 
not  plainly  and  clearly  within  its 
terms.  Succession  of  Kohn,  115  La. 
71,  38  So.  898. 

Shares  of  stock  not  taxed  are  not 
within  such  exemption  although  the 
corporation  issuing  the  stock  has  been 
taxed  on  its  property.  Succession  of 
Kohn,  115  La.  71,  38  So.  898. 

96  ' '  There  are  three  plans  which 
may  be  followed  in  subjecting  the  es- 
tate of  a  deceased  person  to  a  suc- 
cession tax:  (1)  A  tax  based  upon 
the  distribution  of  the  net  proceeds 
of  a  decedent's  property  to  the  per- 
sons upon  whom  it  devolves  by  force 
of  the  laws  of  the  taxing  state.  This 
plan- includes  in  the  estate  subject  to 
the  tax  the  net  proceeds  of  decedent's 
land  situate  in  the  taxing  state,  and 
in  case  the  decedent  was  domiciled  in 
the  taxing  state,  but  not  otherwise, 
of  all  his  personal  property.  (2)  A 
tax  based  upon  any  transfer,  actual  or 
potential,  of  a  decedent's  personal 
property  situate  at  his  death  within 
the  taxing  state,  whether  the  net  pro- 
ceeds of  that  property  pass  to  the 
decedent's  beneficiaries  by  force  of 
the  laws  of  the  taxing  state  or  not. 
Under  this  plan  the  tax  is  more  nearly 
akin'  to  an  ordinary  transfer  duty. 
,  (3)  The  inclusion  in  one  act  of  a 
tax  under  each  of  these  plans.  There 
would  seem  to  be  no  constitutional 
objection  to  the  adoption  of,  either 
plan."  Appeal  of  Gallup,  76  Conn. 
617,  57  Atl.  699. 
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there  any"  reason  why  a  corporation  cannot  be  required  to  pay  an  inher- 


"As  the  privilege  or  right  to  take 
property  by  inheritance  or  devise  is 
not  a  natural  or  inherent  right  of  per- 
sons, but  is  a  creature  of  the  law,  it 
is  subject  to  regulation  by  statute; 
and  the  imposition  of  a  tax  as  incident 
to  the  right  is  authorized  under  our 
governmental  system,  when  not  ex- 
pressly forbidden  by  the  state  consti- 
tution. Many  authorities  might  be 
cited  in  support  of  this  proposition, 
and  our  attention  has  been  called  to 
but  one  case  that  questions  its  cor- 
rectness, viz.,  Nunnemacher  v.  State, 
129  "Wis.  190,  108  N.  W.  627,  9  L.  E. 
A.  (N.  S.)  121.  Yet  in  that  case  the 
tax  upon  an  inheritance  was  held  to 
be  valid  upon  the  sole  ground  that  it 
could  not  be  considered  an  unreason- 
able interference  with  that  right.  The 
right  of  property,  however,  is  an  in- 
herent or  inalienable  right  of  the  citi- 
zen, and  '  consists  in  the  free  use, 
enjoyment,  and  disposal  of  his  acqui- 
sitions, without  any  control  or  diminu- 
tion, save  only  of  the  laws  of  the 
land.'  Blackstone's  Com.,  vol.  1,  p. 
138.  But  we  venture  to  say  that 
among  the  absolute  rights  of  individ- 
uals enumerated  by  Blackstone  no 
mention  is  made  of  a  right  to  inherit 
property  from  another.  All  estates 
derived  upon  the  death  of  another 
have  been  created  by  law,  and  are 
for  that  reason  always  subject  to  reg- 
ulation by  statute;  indeed,  frequent 
changes  by  legislative  enactment  have 
been  and  will  doubtless  yet  be  made 
in  the  law  of  descent  and  distribution. 
It  is  patent,  therefore,  that  the  guar- 
anty in  the  Bill  of  Eights,  and  other 
provisions  of  the  Constitution,  with 
respect  to  the  right  of  acquiring  and 
protecting  property  does  not  include 
the  mere  privilege,  right,  or  expect- 
ancy of  inheritance."  Booth's  Ex'r 
V.  Com.,  130  Ky.  88,  33  L.  E.  A.  (N. 
S.)  592,  113  S.  W.  61. 
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"In  view  of  the  authorities  cited, 
it  must  be  conceded  that  the  general 
assembly  has  the  power  to  pass  an  in- 
heritance tax  for  purposes  of  general 
revenue,  unless  prohibited  by  the  Con- 
stitution  of   our  state.     Properly  un- 
derstood,   it     is     not     the     right     to 
transmit,  but  the  right  and  privilege 
to  receive,  that  is  taxed.    The  right  to 
dispose   of   property   during   the  life- 
time  of   the    owner   cannot   be   sepa- 
rated from  the   property    itself,   and 
therefore  to  tax  the  right  of  disposal 
by    contract    in    the    lifetime    orf   the 
owner,  even  though  to  take  effect  at 
his  death,  is  to  tax  the  property  it- 
self.    But  the  right,  to  dispose  of  the 
property   by   will    or    descent,   taking 
effect   after  the  death   of  the  owner, 
is  not  so  closely  connected  with  the 
right   of   property,   and   it   is   not   so 
clear    that    such    right    may    not    be 
taxed.   But  when  the  right  to  receive 
the  property  is  considered,  it  is  clear 
that    the    right    is    distinct    and   sep- 
arate from  the  property  itself,  and  the 
state  may   tax  this   right  to   receive 
property,  and  this  is  so  whether  the 
property  is  disposed  of  by  the  owner 
during  his   lifetime   or   at   his   death. 
This  right  to  receive  property  is  un- 
der the  control  of  the  legislature,  and 
it  has  the  power  to  regulate  and  lay 
such  burdens  thereon  as  it  may  see  fit, 
within  the  provisions  of  the  Constitu- 
tion.    To  regulate  by  taxation  or  oth- 
erwise the  privilege  or  right  to  receive 
property,  is  not  in  conflict  with  the 
first    section    of   the    Bill    of    Eights, 
which  recognizes  the  inalienable  right 
of  acquiring,  possessing,  and  protect- 
ing property.     Were  it  otherwise,  all 
our  laws  as  to  wills,  descent,  distribu- 
tion, and  conveyances  would  be  uncon- 
stitutional."    State  V.  Ferris,  53  Ohio 
St.   314,   30  L.   E.   A.   218,  41   N.^  E. 
579. 
"The    Constitution    guarantees    to 
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itance  or  succession  tax,  and,  when  the  statute  imposing  such  a  tax 
does  not  expressly  or  impliedly  provide  otherwise,  a  corporation 
should  undoubtedly  be  held  to  come  within  such  of  the  terms  of  the 
statute  as,  considering  the  fact  that  the  corporation  is  an  artificial 
being,  can  be  applied  to  it.*'' 

§  4654.  Resident-owned  stock  in  foreign  corporations.  Shares  of 
stock  in  foreign  corporations,  when  owned  by  a  resident  of  the  state, 
are  subject  to  a  domestic  inheritance  or  succession  tax,'^  notwith- 
standing the  fact  that  the  situs  of  the  certificates,  representing  the 
,  stock,  is  in  a  foreign  state  *'  and  that  a  similar  tax  is  imposed  by 
the  law  of  the  state  creating  the  corporations  and  such  tax  has  been 
assessed  and  paid.^ 

§4655.  Nonresident-owned  stock  in  domestic  corporations.  As  a 
general  proposition  nonresident-owned  shares  of  stock  in  domestic 
corporations  are  held  to  be  subject  to  a  domestic  inheritance  or  suc- 
cession tax,2  even  though  the  certificates  representing  such  stock  are 


tlie  citizen  the  right  of  acquiring,  pos- 
sessing and  protecting  property, 
*  *  *  which  includes  also  the  right 
of  disposal.  .  But  the  guaranty  ceases 
to  operate  at  the  death  of  the  possess- 
or. There  is  no  provision  of  our  Con- 
stitution, or  that  of  the  United  States, 
which  secures  the  right  to  anyone  to 
control  or  dispose  of  his  property  after 
his  death,  nor  the  right  to  anyone, 
whether  kindred  or  not,  to  take  it  by 
inheritance. ' '  State  v.  Hamlin,  86  Me. 
495,  25  L.  R.  A.  632,  41  Am.  St.  Eep. 
569,  30  Atl.  76. 

ST  "Persons"  in  the  Virginia  stat- 
ute imposing  a  tax  on  collateral  in- 
heritances, includes  corporations.  Mil- 
ler's Ex'r  V.  Com.,  27  G-ratt.  (Va.) 
110. 

The  United  States  is  not  a  corpora- 
tion which  is  exempt  from  the  opera- 
tion of  the  New  York  inheritance  tax 
law.  United  States  v.  Perkins,  163 
U.  S.  625,  41  L.  Ed.  287. 

98  Eesident-owned  shares  of  stock 
in  a  foreign  corporation  are  subject  to 
the  Connecticut  succession  tax.  Apr 
peal  of  Gallup,  76  Conn.  617,  57  Atl. 


Shares  of  stock  in  a  domestic  rail- 
road company  owned  by  a  nonresident 
are  subject  to  the  New  Tork  transfer 
•  tax.     In  re  Palmer 's  Estate,   183  N. 
Y.  238,  76  N.  E.  16. 

99  Eesident-owned  shares  of  stock 
in  foreign  corporations  are  subject 
to  the  Massachusetts  succession  tax, 
even  though  the  situs  of  the  certifi- 
cates of  stock  be  in  a  foreign  state. 
Prothingham  v.  Shaw,  17'5  Mass.  59, 
78  Am.  St.  Eep.  475,  55  N.  E.  623. 

1  Under  the  Arkansas  statute,  resi- 
dent-owned shares  of  stock  in  a  for- 
eign corporation  are  subject  to  the 
Arkansas  transfer  tax,  even  though  a 
similar  tax  is  imposed  by  the  law  of 
the  chartering  state  and  such  tax  has 
been  assessed  and  paid.^  In  re  Clark- 
son's  Estate,  125  Arfe.  381,  188  S.  W. 
834,  approving  In  re  Hodges,  170  Cal. 
492,  L.  E.  A.  1916  A  837.,  150  Pac. 
344. 

2  Shares  of  stock  in  a  New  York  cor- 
poration, represented  by  certificates 
in  the  possession  of  a  nonresident  de- 
cedent at  the  time  of  his  death  at  his 
domicile  without  the  state  of  New 
York,  and  which   have  through  such 
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without  the  state  ^  and  the  executor,  prior  to  the  time  of  his  domes- 


decedent  's  will  passed  to  nonresidents, 
have  been  held  subject  to  taxation  un- 
der the  New  York  transfer  act.  In 
re  Bronson's  Estate,  150  Ni  Y.  1,  34 
L.  E.  A.  238,  55  Am.  St.  Eep.  632, 
44  N.  E.  707.  See  also  In  re  Cooley's 
Estate,  186  N.  T.  220,  10  L.  B.  A. 
(N.  S.)  1010,  78  N.  E.  939;  In  re 
Pitch's  Estate,  160  N.  Y.  87,  54  N.  E. 
,701. 

Nonresident-owned  shares  of  stock 
in  a  doniestic  corporation  are  subject 
to  the  Iowa  collateral  inheritance  tax. 
In  re  Culver's  Estate,  145  Iowa  1, 
25  L.  E.  A.  (N.  S.)  384,  123  N.  W. 
743. 

Nonresident-owned  shares  of  stock 
in  domestic  corporations  are  property 
within  the  jurisdiction  of  the  com- 
monwealth within  the  meaning  of  the 
Massachusetts  succession  tax  statute. 
Bliss  V.  Bliss,  221  Mass.  201,  L.  E.  A. 
1916  A  889,  109  N.  E.  148. 

Certificates  of  stock  in  domestic  cor- 
porations, and  bonds  in  domestic  and 
foreign  corporations  which  were  owned 
by  a  nonresident,  but  which  were  in  a 
New  York  safe  deposit  vault  at  the 
time  of  his  death,  are  within  the  oper- 
ation of  the  New;  York  transfer  tax 
law.  In  re  Whiting's  Estate,  150  N. 
Y.  27,  34  L.  E.  A.  232,  55  Am.  St. 
Eep.  640,  44  N.  E.  715. 

Nonresident-owned  shares  of  stock 
in  a  railroad  company  which,  although 
incorporated  both  in  Massachusetts 
and  in  other  states  and  owning  prop- 
erty located  in  each  of  the  states  of 
its  incorporation,  has  but  one  issue  of 
stock,  are  property  within  the  jurisdic- 
tion of  Massachusetts  in  a  constitu- 
tional sense  and  within  the  meaning 
of  the  Massachusetts  statute  impos- 
ing a  tax  on  collateral  inheritances. 
Kingsbury  v.  Chapin,  196  Mass.  533, 
13    Ann.    Cas.   738,   82    N.   E.   700. 

Under  the  New  Jersey  statute,  stock 
in  a  domestic  corporation  which  be- 
longed to  a  testator  domiciled  in  Eng- 


land is  not  subject  to  the  New  Jersey 
inheritance  tax.  Neilson  v.  Eussell, 
76  N.  J.  L.  655,  19  L.  E.  A.  (N.  S.) 
887,  131  Am.  St.  Eep.  673,  71  Atl.  286. 
See  also  Astor  v.  State,  75  N.  J.  Eq. 
303,  72  Atl.  78. 

Under  the  Massachusetts  statute 
which  provides  that  "property  of  a 
nonresident  decedent  which  is  within 
the  jurisdiction  of  the  commonwealth 
at  the  time  of  his  death,  if  subject  to 
a  tax  of  like  character  with  that  im- 
posed by  this  part  by  the  law  of  the 
state  or  country  of  his  residence,  shall 
be  subject  only  to  such  portion  of 
the  tax  hereby  imposed  as  may  be  in 
excess  of  such  tax  imposed  '  by  the 
laws  of  such  state  or  country:  pro- 
vided, that  a  like  exemption  is  made 
by  the  laws  of  such  other  state  or 
country  in  favor  of  estates  of  citizens 
of  this  commonwealth,"  shares  of 
stock  in  Massachusetts  corporations, 
owned  by  a  resident  of  New  York,  are 
not  subject  to  the  Massachusetts  suc- 
cession tax  since,  under  the  law  of 
New  York,  shares  of  stock  in  New 
York  corporations,  owned  by  a  resi- 
dent of  Massachusetts,  would  not  be 
subject  to  the  New  York  succession 
tax.  Bliss  V.  Bliss,  221  Mass.  201,  L. 
'^.  A.  1916  A  889,  109  N.  E.  148,  fol- 
lowed in  Borden  v.  Treasurer  &  Ee- 
ceiver  General,  221  Mass.  212,  109  N. 
E.  153. 

3  Greves  v.  Shaw,  173  Mass.  205,  53 
,N.  E.  372. 

Nonresident-owned  shares  of  stock 
in  a  domestic  corporation  are  sub- 
ject to  the  California  inheritance  tax 
even  though  the  oertificartes  are  with- 
out the  state.  McDongald  v.  Lilien- 
thal,  174  Oal.  698,  164  Pao.  387. 

Stocks,  bonds,  etc.,  conveyed  in 
trust  to  a  foreign  trust  company,  hav- 
ing no  authority  to  do  business  in 
Wisconsin,  by  a  resident  of  such  state 
who  reserved  the  right  to  direct  and 
control  the  disposition  of  such  prop- 
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tic  appointment,  transferred  such  certificates  under  authority  of  his 
foreign  appointment.* 

§4656.  Stock  owned  by  nonresident  in  foreign  corporation.    A 

state  cannot  collect'  an  inheritance  tax  on  shares  of  stock  in  foreign 
corporations,  even  though  such  corporations  have  property  within  its 
borders,  when  such  shares,  owned  by  a  nonresident  testator,  were 
bequeathed  to  nonresident  legatees.^  An  inheritance  tax  cannot  be 
imposed  on  shares  of  stock  in  a  nonresident  corporation  which 
passes  under  the  will  of  a  nonresident  testator  and  not  by  virtue 
of  any  law  of  the  taxing  state,  since  the  court  is  without  jurisdic- 
tion of  the  subject-matter.* 

§4657.  Exemption  of  chaxitable,  religious  and  educational  cor- 
porations.   In  imposing  a  succession  tax,  "the  legislature,"  says  the 


erty  until  his  death,  are  subject  to  the 
inheritance  tax  laws  of  Wisconsin  (In 
re  Bullen's  Estate,.  143  Wis.  512,  139 
Am.  St.  Eep.  1114,  128  N.  W.  109), 
and  the  collection  of  such  tax  does  not 
violate  either  the  contract  clause  of, 
or  the  Fourteenth  Amendment  to,  the 
Federal  Constitution.  Bullen  v.  Wis- 
consin, 240  V.  S.  625,  60  L.  Ed.  830. 

That  the  mere  physical  presence 
within  the  state  of  certificates  of  non- 
resident-owned shares  of  stock  in  for- 
eign corporations  will  not  render  such 
shares  subject  to  the  Massachusetts 
succession  tax,  see  Clark  v.  Treasurer 
&  Receiver  General,  218  Mass.  292, 
105  N.  E.  1055. 

*  Stock  in  a  domestic  corporation 
owned  by  a  nonresident  is  subject  to 
the  Massachusetts  succession  tax,  even 
though,  the  certificates  are  in  the  state 
of  the  deceased's  residence  and  are 
transferred  by  the  executor  under  au- 
thority of  his  appointment  in  such 
state  prior  to  his  appointment  in  Mass- 
achusetts. Greves  v.  Shaw,  173  Mass. , 
205,  53  N^  E.  372. 

6  See  Oakman  v.  Small,  282  111. 
360,  118  N.  E.  775. 

In  a  recent  Idaho  case,  the  court 
eaid:  "From  the  foregoing  discussion 
the  following  deductions  may  be 
made.  First,  *  *  *  [the  decedent] 
was,  at  the  time  of  his  death,  a  resi- 


dent of  the  state  of  New  York;  sec- 
ond, the  inheritance  with  respect  to 
which  the  tax  is  sought  to  be  exacted 
consists  of  stock  in  a  foreign  corpora- 
tion which  is  the  owner  of  the  stock  of 
another  foreign  corporation  which  is 
the  owner  of  property  in  Idaho,  and, 
as  such,  is'  personal  property  subject 
to  descent  and  inheritance  according 
to  the  laws  of  succession  of  the  state 
of  his  domicile;  third,  our  law  pro- 
vides for  the  collection  of  an  inheri- 
tance tax  only  in  oases  where  it  is 
within  the  jurisdiction"  of  the  state,  to 
govern  the  transfer  of  property  pass- 
ing by  will  or  by  the  intestate  laws 
of  Idaho;  fourth,  an  inheritance  tax 
is  not  a  property  tax,  but  is  a  bonus 
exacted  by  the  state  for  the  privilege 
granted  by  its  laws  of  inheriting  prop- 
erty on  the  death  of  its  owner;  fifth, 
the  state  of  Idaho  in  this  case  granted 
no  privilege  of  inheritance,  nor  has 
it  been,  nor  will  it  be,  necessary  to 
ask  its  permission  or  invoke  the  aid 
of  its  laws  to  transfer  the  property 
in  question  by  inheritance.  We  con- 
clude that-  the  state  of  Idaho  is  with- 
out right  to  exact  an  inheritance  tax 
in  this  case."  State  v.  Dunlap,  28 
Idaho  784,  Ann.  Cas.  1918  A  546, 
156  Pae.  1141. 

6  Oakman  v.  Small,  282  111.  360,  118 
N.  E.  775. 
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Supreme  Court  of  Illinois,  ' '  may  consider  the  relation  which  the  per- 
son or  corporation  given  the  right  of  succession  sustains  to  the 
deceased,  to  the  property  or  to  the  state,  and  may  regulate  the 
amount  of  the  tax  to  be  required  in  view  of  such  relation,  and  in 
exercising  this  power  may  lay  a  tax  on  the  right  of  one  class  of 
persons  or  corporations  to  take  and  may  deem  it  wise  to  impose  no 
tax  upon  the  right  of  other  classes  of  persons  or  corporations  to  take. 
Embraced  within  the  power  possessed  by  the  legislature  to  abrogate 
the  right  to  take  is  the  power  to  qualify  that  right  and'  to 
impose  conditions  and  burdens  upon  it.  If  a  burden  in  the  nature 
of  taxation  is  laid  upon  the  right,  the  constitutional  principle  that 
taxes  must  be  uniform  as  to  the  classes  upon  which  they  operate 
must  be  observed.  Subject  to  this  restriction  the  legislature  may 
lay  taxes  upon  the  right  of  one  class  of  persons  and  corporations  to 
succeed  to  property  of  deceased  persons  and  exempt  the  right  of 
other  classes  of  persons  or  corporations  from  such  taxation. "''  So, 
foreign  charitable  corporations  may  be  required  to  pay  a  collateral 
inheritance  tax,  even  though  charitable  corporations  of  domestic 
origin  are  exempt  therefrom,*  without  violating  the  Fourteenth 
Amendment  to  the  Federal  Constitution.® 

In  the  matter  of  the  construction  of  an  exemption  clause  in  an 
inheritance-tax  statute  generally,  the  courts  are  not  altogether  in 
harmony,  some  holding  that  such  clause  should  receive  a  liberal  con- 
struction, and  othersi,  that  it  should  be  strictly  construed.^**    There  is 

Tn  re  Speed's  Estate,  216  111.  23,  Euston's  Estate,  113  N.  Y.  174,  21  N. 

108  Am.  St.  Eep.  189,  74  N.  E.  809,  E.  87,  3  L.  E.  A.  464.     It  is  said  in 

aff'd  203  U.  S.  553,  51  L.  Ed.  314.  Eidman   v.   Martinez,   184  U.   S.   578, 

A  collateral  inheritance  tax  not  be-  583,  22  Sup.  Ct.  515,  517  (46  L.  Ed. 

ing  a  tax  on  property,  an  exemption  697):  'It  is  an  old  and  familiar  rule 

from  taxation  of  ' '  all  personal  prop-  of  the   English   courts,,  applicable  to 

erty    of    orphan    asylums    and    other  all  forms  of  taxation,  and  particularly 

charitable  institutions"  is  not  an  ex-  special    taxes,    that    the    sovereign   is 

emption  of  such  institutions  from  such  bound  to  express  its  intention  to  tax 

a    tax.      Miller's    Ex'r    v.    Com.,    27  in   clear   and   unambiguous   language, 

Gratt.  (Va.)  110.  and  that  a  liberal  construction  be  giv- 

8  Humphreys  v.  State,  70  Ohio  St.  en  to  words  of  exception,  *  »  • 
67,  65  L.  E.  A.  776,  101  Am.  St.  though  the  rule  regarding  exemptions 
Eep.  888,  1  Ann.  Gas.  233,  70  N.  E.  from  general  laws  imposing  taxes  may 
957.  be  different.'     *     *     *     It  is  held  in 

9  Board  of  Education  v.  Illinois,  203  some  jurisdictions  that  the  law  in  this 
V.  S.  553,  51  L.  Ed.  314,  8  Ann.  Gas.  respect  is  to  be  liberally  construed 
157,  aff'g  216  111.  23,  108  Am.  St.  to  promote  the  benevolent  purpose  of 
Eep.  189,  74  N.  E.  809.  the  exemption.     In  re  Spanglers'  Es- 

10  "The  taxation  of  inheritances  is  tate,  148  Iowa  333,  127  N.  W.  625; 
a    form    of    special    taxation.      In    re       Carter   v.    Whitcomb,   74   N.   H.   482, 
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one  rule  of  construction,  however,  which  seems  to  be  fairly  well 
settled,  and  that  one  is  to  the  effect  that  'an  exemption  of  religious, 
educational  and  charitable  "corporations,"  without  more,  does  not 
extend  to  foreign  corporations  of  such  character,  but  is  limited  in 
its  operation  to  corporations  created  by  the  state  enacting  the  stat- 
ute.^^    "It  is  a  universally  accepted  rule  of  construction,"  says  the 


69  Atl.  779,  17  L.  E.  A.  (N.  8.)  733; 
In  re  Graves'  Estate,  171  N.  Y.  40, 
63  N.  E.  787;  In  re  Harbecks'  Estate, 
161  N.  Y.  211,  55  N.  E.  850;  In  re 
Mergentine 's  Estate,  195  N.  Y.  572, 
88  N.  E.  1125;  In  re  Kerr's  Estate,  159 
Pa.  512,  28  Atl.  354.  It  is  held  in 
other  jurisdictions  that  the  rule  of 
strict  construction  should  be  applied' 
(In  re  Bull's  Estate,  153  Oal.  715, 
96  Pac.  366;  English  v.  Crenshaw,  120 
Tenn.  531,  110  S.  W.  210,  17  L.  E.  A. 
[N.  S.]  Y53,  127  Am.  St.  Eep.  1025) ; 
and  in  still  others  that  such  statutes 
should  be  given  a  reasonable  an,d  lib- 
eral interpretation  with  a  view  to 
effectuate  the  intention  of  the  legisla- 
ture (State  v.  Bazille,  '97  Minn.  11, 
106  N.  W.  93,  6  L.  E.  A.  [N.  S.]  732, 
7  Ann.  Gas.  1056;  State  v.  Vance,  97 
Minn.  532,  106  N.  W.  98;  In  re  Gor- 
don's Estate,  186  N.  Y.  471,  79  N.  B. 
722,  10  L.  E.  A.  [N.  S.]  1089)."  In 
re  Curtis'  Estate,  88  Vt.  445,  92  Atl. 
965. 

A  devise  of  realty  to  a  Masonic 
lodge  is  not  subject  to  a  collateral  in- 
heritance tax  under  the  Iowa  statute 
when  it  appears  that  all  money  that 
the  lodge  receives  is  used  either  to 
meet  its  expenses  or  for  •charity;  that 
a  standing  committee  of  charity  is 
maintained,  and  that  no  member  of 
the  lodge  receives  back  any  of  the 
.  money  which  he  pays  in  unless  he  be- 
comes a  charity  member,  such  lodge 
under  these  facts  being  a  "charitable 
institution."  Morrow  v.  Smith,  145 
Iowa  514,  26  L.  E.  A.  (N.  S.)  69,6, 
Ann.  Gas.  1912  A  1183,  124  N.  W.  316. 

The  estate  of  a  decedent  who  has 
bequeathed  all  of  his  property  to  char- 


ities is  not  relieved  from  payment  of 
the  inheritance  tax  by  the  fact  that 
property  held  for  charitable  purposes 
is  exempt  from  taxation,  the  inheri- 
tance tax  being  a  tax  not  on  'the 
property  passing  but  on  the  right  of- 
succeeding  thereto.  In  re  Pinnen's 
Estate,  196  Pa.  St.  72,  46  Atl.  269. 

It  may  pe  doubted  whether  a  uni- 
versity's charter  exemption  of  dona- 
tions by  its  founder  extends  to  th6  col- 
lateral inheritance  tax  based  on  such 
part  of  the  founder's  estate  as,  under 
his  will,  passes  to  the  university.  In 
re  Packer's  Estate  (Appeal  of  Lehigh* 
University),  246  Pa.  131,  92  Atl.  75. 

The  Suprepie  Court  of  Vermont,  the 
statute  of  which  state  in  terms  lays 
the  tax  on  the  beneficiary  and  not  on 
the  legacy  or  distributive  share,  has 
declared,  in  view  of  the  favor  with 
which  the  state  has  always  regarded 
public  charities,  that  it  entertained 
"no  doubt  that  exemptions  from  in- 
heritance taxes,  80  far  as  they  re- 
late to  public  charities,  should  be  re- 
garded with  favor.  Eeasons  of  pub- 
lie  policy  no  less  patent  than  those 
requiring  strict  construct)  nn  of  stat- 
utes exempting  from  general  taxation 
demand  liber^ility  in  dealing  with  ex- 
emptions relating  to  charitable  lega- 
cies. The  settled  policy,  of  the  legisla- 
ture to  encourage  such  charities  should 
not  be  defeated  by  an  overtechnical 
and  unnecessary  construction,  but 
such  construction  should  be  given,  if 
consistent  with  the  language  of  the 
statute;  as  will  reasonably  effectuate 
this  policy."  In  re  Curtis'  Estate,  88 
Vt.  445,  92  Atl.  965. 

Uln    re    Speed's    Estate,    216    HI. 
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Supreme  Court  of  Illinois,  "that  an  aflt  of  the  general  assembly  of  a 
state  granting  powers,  privileges  or  immunities  to  corporations,  must 
be  held  to  apply  only  to  corporations  c/eated  under  the  authority  of 
.  that  state  over  which  such  state  has  the  power  of  visitation  and  con- 
trol, unless  the  intent  that  the  act  shall  apply  to  oth^r  than  domes- 
tic corporations  is  plainly  expressed  in  the  terms  of  the  act. "  ^^  n 
has  been  held,  however,  that  a  religious  corporation,  chartered  in 
different  states,  among  then\  New  York,  is  a  domestic  corporation 
in  the  latter  state  and  as  such  exempt  from  the  operation  of  the 
New  York  transfer  law,  notwithstanding  the  fact  that  the  will,  in 
naming  the  corporation,  also  names  its  principal  office  which  is  in 
one  of  the  other  states.^*  i 


23,  108  Am.  St.  Eep.  189,  74  N.  E. 
809,  aff'd  203  U.  S.  553,  51  L.  Ed.  314; 
In  re  Prime,  136  N.  Y.  347,  18  L. 
E.  A.  713,  32  N.  E.  1091.  See  also 
In  re  Balleis'  Estate,  144  N.  Y.  132, 
38  N.  E.  1007. 

The  exemption  in  the  New  Jersey 
statute  of  charitable  institutions  does 
not  extend  to  such  insfttutions  when 
they  are  of  foreign  origin.  Alfred 
University  v.  Hancock,  69  N.  J.  Eq. 
470,  46  Atl.  178,  followed  in  In  re 
Rothschild's  Estate,  71  N.  J.  Eq.  210, 
63  Atl.  615,  aff'd  72  N.  J.  Eq.  425. 
65  Atl.  1118.  See  also  In  re  Gopsill's 
Estate,  77  N.  J.  Eq.  215,  77  Atl. 
793. 

Boards  and  societies  and  auxiliaries 
thereto,  which  are  incorporated  and 
organized  under  the  laws  of  other 
states,  for  "purposes  of  purely  pub- 
lic charity  or  other  exclusively  public 
purposes,"  are  not  "institutions"  of 
that  class  in  Ohio  within  the  meaning 
of  the  Ohio  statute;  and  where  they 
are  entitled  to  receive  property  with- 
in the  jurisdiction  of  Ohio  by  deed  of 
gift,  bequest,  or  dSvise,  such  gift,  be- 
quest or  devise  is  liable  to  a  collateral 
inheritance  tax,  although  some  of  the 
charitable  work,  operations,  and  en- 
terprises of  the  institutions  are  car- 
ried on  within  the  state.  Humphreys 
V.  State,  70  Ohio  St.  67,  65  L.  E.  A. 


776,    101   Am.   St..  Bep.    888,    1   Ann. 
Cas.  233,  70  N.  E.  957. 

The  exemption  in  the  Massachusetts 
statute,  imposing  a  tax  on  collateral 
legacies  and  successions,  of  "chari- 
table, educational  or  religio)is  soci- 
eties or  institutions,  the  property  of 
which  is  exempt  by  law  from  taxa- 
tion ' '  is  confined  to  societies  the  prop- 
erty of  which  is  exempt  from  taxation 
by  the  laws  of  Massachusetts.  Minot 
V.  Winthrop,  162  Mass.  113,  26  L.  E. 
A.  259,  38  N.  E.  512,  followed  in  Eice 
V.  Bradford,  160  Mass.  545,  63  N.  E. 
7.  See  also  Batt  v.  Treasurer  &  Ee- 
ceiver  General,  209  Mass.  319,  95  N. 
E.  784,  following  Eice  v.  Bradford, 
supra;  Davis  v.  Treasurer  &  Eeceiver 
General,  208  Mass.  343,  94  N.  B.  556. 

A  bequest,  nominally,  to  the  Salva- 
tion Army,  a  foreign  corporation,  but, 
in  effect,  to  an  Iowa  branch  of  such 
Army,  is  exempt  under  the  Iowa  stat- 
ute. In  re  Crawford's  Estate,  148 
Iowa  60,  Ann.  Cas.  1912  B  992,  126  N. 
W.  774. 

12 In  re  Speed's  Estate,  216  111.  23, 
108  Am.  St.  Eep.  189,  74  N.  E.  809, 
aflf'd  203  U.  S.  553,  51  L.  Ed.  314.  See' 
also,  to  the  same  effect.  In  re  Prime, 
136  N.  Y.  347,  18  L.  E.  A.  713,  32  N. 
E.  1091. 

13 In  re  Lyon's  Estate,  144  N.  Y. 
App.  Div.  104,  128  N.  Y.  Supp.  1004. 
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§4658.  Valuation.  The  value  of  nonresident-owned  shares  of 
stock  in  a  New  York  railroad  company,  for  the  purposes  of  the  New 
York  transfer  tax,  is  to  be  determined  by  the  value  of  the  whole  of 
the  company's  ^property  even  though  more  than  half  of  such  prop- 
erty is  located  without  the  state. ^*  On  the  other  hand,  the  distribu- 
tion of  the  property  of  a  railroad  company  incorporated  in  New 
York  and  also  in  a  foreign  state  may  be  such  as  to  render  it  proper 
to  value  the  stock  of  a  nonresident  decedent,  for  the  purposes  of 
the  New  York  transfer  tax,  as  representing  only  the  portion  of  the 
corporate  property  that  is  located  in  New  York.^^ 


14 In  re  Palmer's  Estate,  183  N.  Y. 
238,  76  N.  E.  16. 

16  In  re  Cool'ey's  Estate,  186  N. 
T.  220,  10  L.  E.  A.  (N.  S.)  1010, 
78  N.  E.  939.  See  also  Gardiner  v. 
Carter,  74  N.  H.  507,  69   Atl.  939. 

In  Kingsbury  v.  Chapin,  196  Mass. 
533,  13  Ann.  Gas.  738,  82  N.  E.  700, 
which  involved  the  validity  of  the 
Massachusetts  succession  tax  as  ap- 
plied to  shares  of  stock  in  certain  rail- 
road companies,  one  of  which  was  the 
same  coimpany  whose  shares  of  stock 
weie  involved  in  In  re  Cooley's  Es- 
tate, supra,  the  court  after  quoting 
from  such  ease  and  stating  that  "a 
similar  view  was  taken  in  State  v. 
Metz,  32  N.  J.  Law  199,"  said:  "It 
is  contended  by  the  petitioners  that, 
with  any  other  construction,  the  stat- 
ute, in  its  application  to  a  case  like, 
this,  would  be  unconstitutional,  and 
they  refer  to  the  cases  in  which  it  is 
decided  that,  in  assessing  a  property 
tax  upon  a  corporation,  the  property 
owned  by  it  in  another  state  and  the 
franchise  conferred  by  another  state 
cannot  be  included  in  fixing  its  val- 
ue. The  collection  of  a  tax  levied 
on  such  a  basis  would  be  a  taking 
of  property  without  due  process  of 
law.  *  *  *  Tiie  present  case  con- 
cerns the  imposition  of  an  excise-  tax 
upon  the  privilege  of  passing  the  title 
to  property  on  the  death  of  its  owner. 
It  is  not  a  property  tax,  but  strictly, 
an  excise  or  franchise  tax,   although 


the  amount  of  it  may  be  maije  depend- 
ent to  a  greater  or  less  extent  upon 
the  value  of  property.  It  is  very 
plainly  shown  in  Plummer  v.  Color, 
178  U.  S.  115,  20  Sup.  Ot.  829,  44  L. 
Ed.  998,  that  property  which  is  not 
taxable  as  such  may  constitutionally 
be  considered  under  a  statute,  in  fix- 
ing the  amount  of  an  excise  tax.  With- 
ojit  deciding  that  the  legislature  could 
not  constitutionally  include  in  the  val- 
ue of  the  stock  for  the  purpose  of  fix- 
ing this  tax  all  property  of  the  cor- 
poration wherever  situated,  we  are  of 
opinion  that  its  value  for  this  purpose 
was  intended  to  be  limited  by  the  val- 
ue, of  the  franchise  and  property 
which  it  specially  represents  within 
this  commonwealth.  In  a  sense,  the 
stock  in  each  state  may  'be  said  to 
represent  all  the  property  of  the  cor- 
poration in  different  states.  But  the 
principal  reasons  for  a  local  act  of 
incorporation  in  each  state  relate  only 
to  the  property  in  that  state.  As  a 
domestic  corporation,  in  a  strict  sense, 
it  is  confined  to  the  state  which  gives 
it  its  charter,  and  when  there  is  also 
a  similar  act  of  incorporation  in 
another  state  where  "it  has  property 
and  does  business  in  the  same  way, 
the  rights,  privileges  and  obligations 
which  belong  peculiarly  to  domestic 
corporations  should  be  only  those 
which  are  recognized  in  the  state 
where  the  franchise  is  granted.  So 
far  as  the  jurisdiction  of  a  state  to 
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VII.   FEDERAL,  TAX  ON   CORPORATION,   INCOME   AND   PEOFIl'S 

§  4659.  In  general.-  Tlfe  government  of  the  United  States  has,  by 
a  series  of  acts,  applicable  to  corporations,  imposed  taxes  upon  capi- 
tal, stock  and  dividends.  These  acts  provide  for  an  income  tax,  a 
war-profits  and  excess-profits  tax,  a  tax  on  capital  stock,  stamp  taxes 
and  a  tax  on  the  employment  of  child  labor.  In  some  aspects  these 
statutes  embody  no  novel  features,  in  others,  they  reflect  the  exigen- 
cies arising  from  the  necessity  of  meeting  the  conditions  produced  by  • 
the  War  of  1914-1919  and  by  the  entry  of  the  United  States  into  it.  In 
the  main,  the  adoption  of  these  acts  is  of  such  recent  date,  the  latest 
act  being  that  of  Feb.  24,  1919,  that  there  are  but  few  decisions  of 
the  courts  directly  construing  them,  their  construjction  and  inter- 
pretation being  largely  confined  to  rulings  of  the  Treasury  Depart- 
ment.^^ By  the  definition  embodied  in  its  provisions,  the. term  "per- 
son," in  the  Revenue  Act  pi  1918,  includes  corporations,  and  the 
term  "corporation^'  includes  associations,  joint  stock  companies  and 
insurance  companies.^''    The  Act  of  1918  contains  detailed  and  ex- 


impose  taxation  depends  upon  the 
ownership  of  property,  it  is  limited  to  • 
that  which  is  within  the  state.  In  a 
case  like  the  present,  where  corporate 
power  is  exercised  under  two  fran- 
chises of  the  same  kind,  granted  by 
two  adjacent  states,  and  where  the 
ownership  is  represented'  by  a  single 
issue  of  stock,  recognized  alike  by 
Ijcth  states,  we  think  that,  for  juris- 
dictional purposes  and,  '  determining 
values  in  imposing  taxes,  the  stock  in 
eaclf  state  should  be  held  to  represent, 
only  the  property  within  that  state. 
This  view  is  strengthened  by  the  ex- 
press provisions  to  that  effect  in  >  our 
recent  legislation  in  regard  to  the 
taxation  of  corporate  franchises. 
*  *  *  The  I'ule  which  we  have 
adopted  is  made  a  part  oif  our  last  act 
in  regard  to  inhetitance  taxes." 

16  A  full  treatment  of  the  Treasury 
Department's  rulings  in  regard  to  the 
provisions  of  the  recent  acts  together 
with  a  discussion  of  decisions  under 
earlier  revenue  acts  as  bearing  upon 
the  act  now  in  force  will  be  found  in 
Holmes  on  Federal  Income  and  Profits 
Taxes  (2nd  Ed.). 


The  constitutionality  of  the  Act  of 
1913  has  been  upheld.  Brushaber  v. 
Union  Pac.  E.  Co.,  240  U.  S.  1,  60  L. 
Ed.  493,  L.  E.  A.  1917  D  414,  Ann.  Cas. 
1917  B  713. 

ITiSee  U.  S.  Bevenue  Act  of  Feb. 
24,  1919. 

That  all  corporations  of  specified 
kinds  were  required  to  file  returns 
under  Act  of  1909,  even  though  their 
net  profits  were  not  sufS.oient  to  ren- 
der them  liable  to  tax,  see .  United 
States  V.  Acorn  Eoofing  Co.,  204 
Fed.  157;  United  States  v.  Military 
Const.  Co.,  204  Fed.  158. 

A  test  which  has  been  applied  to  de- 
termine whether  or  not  a  corporation 
is  ' ':  doing  business, ' '  within  the  mean- 
ing of  the  Corporation  Tax  Act  of 
1909,  is  between  a  corporation,  which 
has  reduced  its  activities  to  the  own- 
ing and  holding  of  property  and  the 
distribution  of  its  avails,  and  doing 
only  the  acts  necessary  to  continue 
that  status,  and  one  which  is  still 
active  and  is  maintaining  its  organ- 
ization for  the  purptfse  of  continued 
efforts  in  the  pursuit  of  profit  and 
gain,  and  such  activities  as  are  essen- 
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plicit  provisions  for  the  ascertaining  of  the  income"  and  dividends 


tial  to  those  purposes;  Von  Baumbaeh 
V.  Sargent  Land  Co.,  242  V.  S.  503, 
61  L.  Ed.  460;  United  States  v.  Em- 
ery, Bird,  Thayer  Eealty  Co.,  237  U.  S. 
28,  59  L.  Ed.  825;  McCoaeh  v.  Minehill 
&  S.  H.  R.  Co.,  228  U.  S.'295,  57  L. 
Ed.  842;  Zonne  v.  Minneapolis  Syndi- 
cate, 220  U.  S.  187,  56  L.  Ed.  428; 
Flint  V.  Stone  Tracy  Co.,  220  U.  S. 
197,  55"  L.  Ed.  389,  A.nn.  Cas.  1912  B 
1312. 

Under  the  Act  of  1909,  a  building 
and  loan  association  was  exempt 
though  it  issued  both  prepaid  and  in- 
stalment stock,  but  not  where  it  is- 
sued preferred  stock.  Pacific  Building 
&  Loan  Ass'n  v.  Hartson,  201  Fed. 
1011.  As  to  the  exemption  under  the 
Act  of  1909  of  building  and  loan  asso- 
ciations issuing  stock  which  is  in  part 
prepaid  and  in  part -paid  in  instal- 
ments, see  Parkview  Building  &  Loan 
Ass'n  V.  Herold,  203  Fed.  876. 

That  a  mutual  fire  insurance  com- 
pany having  as  its  primary  purpose 
the  protection  of  the  members'  prop- 
erty and  not  the  deriving  of  profits 
from  interest  on  its  surplus  and  re- 
serve is  exempt  from  the  stamp  tax 
on  policies  under  38  U.  S.  Stat,  at 
L.  762,  c.  331  (Act  of  Oct.  22,  1914), 
Bee  Niles  v.  Central  Manufacturers' 
Mut.  Ins.  Co.,  252  Fed.  564. 

Application  of  Act  of  1913  to  Mass- 
achusetts trusts,  see  Crocker  v.  Mal- 
ley,  250  Fed.  817. 

As  to  application  of  tax  under  Act 
of  1909  to  dissolved  corporation,  see 
United  States  v.  General  Inspection  & 
Loading  Co.,  192  Fed.  223,  204  Fed. 
657. 

Lessor  corporation  is  not  released 
by  provision  in  lease  making  surplus 
revenues  payable  directly  to  stofck- 
holders.  Eenssaelaer  &  S.  E.  Co.  v. 
Irwin,  249  Fed.  726,  certiorari  denied 
246  U.  S.  671,  62  L.  Ed.  931.  Nor  by 
the  fact  that  rent  is  paid  by  lessee 


to  lessor's  stockholders  and  bond- 
holders. Anderson  v.  Morris  &  E.  R. 
Co.,  216  Fed.  83. 

As  to  taxation  of  holding  compa- 
nies and  their  subsidiaries,  see  Butter- 
ick  &  Co.  V.  United  States,  240  Fed. 
539;  United  States  v.  Nipissing  Mines 
Co.,  234  U.  8.  765,  58  L.  Ed,  1582,  206 
Fed.  431.  As  to  when  a  holding  com- 
pany is  not  liable  for  taxes  on  a  sub- 
sidiary company,  see  Grulf  Oil  Cor- 
poration V.  Lewellyn,  248  U.  S.  71, 
63  L.  Ed.  — ;  Peabody  v.  Eisner,  247 
U.  S.  347,  62  L.  Ed.  1152;  Southern 
Pac.  Co.  V.  Lowe,  247  U.  S.  330,  62 
L.  Ed.  1142. 

As  to  the  liability  of  a  foreign 
corporation  to  a  tax,  under  the  Act 
of  1913,  on  income  from  business 
transacted  in  the  United  States  where 
it  sent  agents  and  contracted  through 
salesmen  and  stored  its  products  in 
the  United  States  to  meet  demands, 
see  Laurentide  Co.  v.  Durey,  231  Fed. 
223.  Sale  of  plant  by  foreign  cor- 
poration, title  being  retained  until  the 
final  instalment  is  paid,  is  not  doing 
business  so  as  to  render  it  taxable 
under  the  Act  of  1909,  even  though 
the  corporation  retains  an  agent  for 
service  of  process  as  required  by  the 
state  law.  Bryant  &  May  v.  Scott, 
226   Fed.   875. 

18  Net  proceeds,  in  hands  of  re- 
ceiver, of  operation  of  road  over  and 
above  authorized  expenditures  not 
taxable  as  net  earnings,  under  Act  of 
1913.  Equitable  Trust  Co.  of  New 
York  v.  Western  Pac.  Ey.  Co.,  236 
Fed.  813. 

In  determining  net  income,  the  in- 
terest could,  under  the  Act  of  1916,  be 
deducted  only  to  an  amount  not  ex- 
ceeding the  paid-up  capital  stock  out- 
standing at  the  close  of  the  year. 
Altheimer  &  Eawlings  Inv.  Co.  v 
Allen,  246  Fed.  270;  Middlesex  Bank- 
ing Co.  v.  Eaton,  233  Fed.  87. 
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which  are  subject  to  tax.^*  The  radical  differences,  in  many  re- 
spects, between  the  earlier  acts  and  those  subsequently  adopted  ren- 
der the  decisions  under  the  former  of  doubtful  value  as  aids  in  con- 
struction of  the  latter,  and  it  is.  advisable  that  until  a  permanent 
construction  of  the  act  has  been  arrived  at,  reference  should  be  had 
to  the  text  of  the  act  and  of  the  Treasury  rulings  thereupon.^" 


As  to  interest  deductions  under  the 
Act  of  1916,  see  Anderson  v.  Forty- 
two  Broadway  Co.,  239  U.  S.  69,  60  L. 
Ed.  152. 

19  Interest  and  dividends  received 
by  nonresident  aliens,  whether  indi- 
viduals or  corporations,  were  subject 
to  tax  under  the  Act  of  1913.  Brush- 
aber  v.  Union  Pae.  Ry.  Co.,  240  V.  8. 
1,  60  L.  Ed.  493,  L.  B.  A.  1917  D  414, 
Ann.  Cas.  1917  B  713. 

Dividends  received  by  nonresident 
aliens  from  domestic  corporations  are 
taxable,  where  the  stocks  and  bonds 
are  kept  in  the  United  States.  De- 
Ganay  v.  Lederer,  239  Fed.  568. 

Net  profits  of  a  corporation  which 


are  divided  between  the  two  stock- 
holders who  own  the  whole  of  the  cor- 
porate stock  are  taxable  as  dividends, 
even  though  termed  compensation. 
Jacobs  &  Davids  v.  Anderson,  228  Fed. 
505. 

WhUe,  under  prior  acts  there  was 
a  question  as  to  whether  stock  divi- 
dends were  taxable  (see  Peabody  v. 
Eisner,  247  U.  S.  347,  62  L.  Ed.  1152; 
Tovrae  v.  Eisner,  245  TJ.  S.  418,  62  L. 
Ed.  372),  the  Act  of  1918  expressly 
provides  (§  201)  that  such  dividends 
shall  be  taxable.  ' 

20  See  Holmes  on  Federal  Income 
and  Profits  Taxes  (2nd  Ed.). 
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CHAPTER  60 
Combination,  Consolidation  and  Meegee  op  Corporations 

I.   GENERAL    OONSIDEKATTONS 

§4660.  Nature  of  combination  and  scope  of  cha.pter. 

§4661.  Wliat  constitutes  consolidation — ^In  general. 

§  4662.  —  Merger  distinguished  from  consolidation. 

§  4663.  —  Eeorganization. 

§  4664.  —  AmaJgamation. 

§  4665.  Combinations  in  general   distinguished   from   consolidation   or  merger-^ 
In  general. 
^§  4666.  —  Mere  purchase  and  sale  of  assets. 

§  4667.  —  Ownership  or  purchase  of  stock  of  another  corporation. 

§  4668.  —  Leases. 
•  §  4669.  —  Holding  eompanies. 

n.  PowEE  TO  oonsolidjCte  or  merge 

§4670.  General  rule. 

§  4671.  Power  of  legislature. 

§4672.  Mode  of  conferring  authority. 

§  4673.  Necessity  for  power  to  be  conferred  on  each  of  constituent  companies. 

§  4674.  Batifieation  as  equivalent  to  prior  grant  of  power. 

§  4675.  Consent  of  public  service  commission. 

§4676.  Consideration  and  construction  of  statutes  as  permitting  or  forbidding 

consolidation — ^In  general. 
§4677.  — Statutes  applicable  only  to  particular  kinds  of  corporations. 
§4678.  Statutory  prohibitions — In  general. 
J  4679.  — Limitation  as  to  number  of  constituent  companies. 
§  4680.  —  Right  to  combine  as  limited  to  corporations  of  the  same  or  a  similar 

nature. 
§4681.  — Parallel  or  competing  lines. 
§  4682.  Imposing  conditions  on  power  to  consolidate. 
§  4683.  Effect  of  invalidity  of  statute  authorizing  consolidation. 
§  4684.  Withdrawal  or  impairment  of  authority. 
§  4685.  Consent  of  stockholders. 
§  4686.  Consent  of  creditors. 
§  4687.  Power  of  de  facto  corporations  to  consolidate. 

in.  PEOCEDUKE  TO  EFFECT  CONSOLIDATION 

i  4688.  General  rules. 

§  4689.  Substantial  compliance  with  statute. 

§4690.  Preparation  and  adoption  of  articles  of '  consolidation  or  merger. 

§  4691.  Contents  of  the  articles  or  agreement. 
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§  4692.  Construction  of  articles  or  agreement. 

§  4693.  Authentication  of  agreement. 

§  4694.  Filing  of  agreement. 

§  4695.  Payment  of  incorporation  fees. 

§  4696.  Election  of  officers. 

§  4697.  Curing  defective  proceedings. 

§  4698.  Enforcement  of  agreement.  ' 

IV.  EFFECT  OP  CONSOLIDATION  OR.  MERGER  AS  TO  CREATING  NEW  COR- 

PORATION AND  DISSOLVING  OLD  ONES 

§  4699.  General  considerations. 

§  4700.  Consolidation  as  creating  new  company— General  rule. 

§  4701.  —  As  dependent  upon  intention  of  parties. 

§  4702.  —  Duration  of  corporate  existence., 

§  4703.  Extinguishment  of  constituent  corporations — In  general. 

§  4704.  —  Where  attempted  consolidation  is  ineffectual. 

§  4705.  —  Continued  existence  by  implication. 

§  4706.  —  Continuance  of  constituent  companies  for  particular  purposes. 

§  4707.  Time  when  new  company  comes  into  existence. 

§  4708.  Merger  of  one  company  into  another. 

§  4709.  Transfer  of  property  without  consolidation  or  merger. 

V.  RIGHTS,  POWERS,  FRANCHISES,  PRIVILEGES  AND  PROPERTY  OP  CON- 

SOLIDATED  OP   ABSORBING   CORPORATION 

§  4710.  As    dependent  upon  nature  of  combination — ^In  general. 

§  4711.  — -  Wlhere  one  corporation  merely  purchases  the  property  of  another. 
'  §  4712.  —  In  case  of  consolidation. 

§  4713.  As  dependent  on  laws  in  force  at  tittie  of  consolidation. 

§  4714.  Title  to  property. 

§  4715'.  Particular  powers  and  rights  acquired, 

§  4716.  Contracts  and  claims  of  consolidating  corporations. 

§  4717.  Subscriptions  to  stock. 

§  4718.  Municipal  aid  bonds  and  subscriptions. 

§  4719.  Power  of  new  corporation  to  execute  trusts  conferred  on  constituent  coni- 
panies. 

§  4720.  Power  of  new  or  absorbing  company  to  issue  stock. 

§  4721.  Mortgages  and  bonds  of  constituent  or  consolidated  companies. 

§  4722.  Exemptions  and  immunities  as  passing  to  new  company — ^In  general. 

§  4723.  —  Exemptions  of  officers  and  stockholders  as  distinguished  from  exemp- 
tions of  corporations. 

§  4724.  —  Effect  of  constitutional  limitations  and  provisions. 

§  4725.  —  Effect  of  reservation  of  power  to  alter  or  repeal  charters. 

§  4726.  —  Privilege  or  exemption  enjoyed  by  only  one  corporation. 

§  4727.  —  Exemption  from  taxation. 

S  4728.  —  Rate  exemptions. 

VI.  DEBTS,     LIABILITIES     AND    BURDENS 

5  4729.  General  considerations. 

i  4730.  Liens  and  obligations  running  with  the  property — In  general. 
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§  4731.  — :  Obligations  and  covenants  running  with  the  property.     , 

§  4732.  —  Consolidation  or  agreement  to  assume  liabilities  as  creating  lien. 

§  4733.  —  Unrecorded  mortgages. 

§  4734.  —  Extent  of  mortgage  lien. 

§  4735.  —  Priorities. 

§  4736.  Regulation  of  liability  by  statute— In  general. 

§  4737.  —  Statutes,  continuing  existence  of  constituent  companies. 

§4738.  — Effect  of  taking  ju,dgment  against  constituent  company. 

§  4739.  —  Construction  of  statute  as  including  liability  for  torts. 

§  4740.  —  Changing  statutory  liability  by  agreement. 

§  4741.  Special  agreement  to  pay  or  assume  liabilities — In  general. 

§4742.  — Necessity  for  writing. 

§  4743.  —  Debts  or  liabilities  included. 

§  4744.  —  Effect  on  rights  of  creditors. 

§  4745.  —  Defenses. 

§  4746.  Where  new  corporation  created  by  consolidation — In  general. 

§  4747.  —  Liability  for  torts. 

§  4748.  —  Liability  as  limited  to  value  of  property  received. 

§  4749.  —  Effect  of  taking  renewal  notes. 

§  4750.  In  case  o<f  statutory  merger. 

§  4751.  In  case  of  mere  purchase  or  transfer  of  property  of  another  company- 
General  rule. 

§  4752.  —  Liability  for  torts. 

§  4753.  —  Implied  assumption  of  liabilities. 

§  4754.  —  Fraud  in  general. 

§  4755.  —  AVhere  transferee  takes  with  notice  of  claims. 

§4756.  — Where  consideration  for  transfer  is  shares  of  stock  in  transferee  com- 
pany. 

§  4757.  —  Property  as  subject  to  equitable  lien. 

§4758.  — Liability  as  limited  to  value  of  property  received. 

§  4759.  —  Personal  liability  of  officers.  ' 

§  4760.  In  case  identity  of  corporation  is  unchanged. 

§  4761.  In  case  of  stock  control  of  another  company.  , 

§  4762.  In  case  of  lease  of  all  the  property.  .      , ; 

§  4763.  Liability  of  constituent  or  merged  or  selling  companies,\    .„ 

VII.   RIGHTS  AND  LIABILITIBS   OF  ASSENTING   STOCKHOLbERS 

§4764.  In' general.  -  .        :.  :   :   -:       ; 

§4765.  Eights  as  dependent  upon  statute  and  consolidation  agreement^Geueral 
rule. 

§4766.  — Agreement  to  exchange  stock.  '  -:       "":  ': 

§  4767.  —  Eights  of  holders  of  unexchanged  stock.  '  ^ 

§  4768.  Contract  to  exchange  bonds  for  stock.  -  ,  ^ 

§  4769.  Prior  rights  as  to  dividends. 

§  4770.  Distribution  of  stock  as  dividend.  ; 

§  4771.  Eights  as  to  assets  not  taken  over. 

§  4772.  Consent  of  transferrer  stockholder  as  binding  on  transferee. 
§  4773.  Big'ht  to  rescind. 
{  4774.  Liability  on  subscription  to  stock. 
S  4775.  Liability  for  debts  of  the  corporation. 
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Vm.   EPrECT    or    unauthorized,    IKREGULAR    or    fraudulent    con- 
solidation OB  COMBINATION 

S  4776.  Eights  of  public. 
J  4777.  Eights  of  third  persons. 
§  4778.  Eights  of  creditors. 

S  4779.  Eights  of  consenting  stockholders — In  general. 

14780.  — Eecovery  by  stockholder  of  stock  delivered  under  illegal  contract. 
■  i  4781.  Eights  of  dissenting  stockholders. 
S  4782.  Eights  of  consolidated  company. 
§  4783.  Eights  of  constituent  companies. 
f  4784.  Collateral  attack. 

IX.  DB  TACTO  CONSOLIDATED  COEPOEATIONS 

1 4785.  General  rule. 

$  4786.  Wlhere  there  is  no  legislative  authority  for  consolidation — In  general, 

§  4787.  —  Attempted  consolidation  as  a  dissolution. 

§  4788.  Where  there  is  legislative  authority  for  consolidation — In  general. 

§  4789.  —  Power  to  enforce  subscriptions  to  stock. 

X.  EIGHTS  or  DISSENTING  STOCKHOLDERS 

i  4790.  In  general. 

{  4791.  Injunction  against  consolidation. 

§  4792.  Grounds  for  enjoining  or  setting  consolidation  aside — General  rule. 

§  4793.  —  Fraud  or  unfairness. 

§  4794.  —  Effect  of  delay  in  suing. 

S  4795.  Jurisdiction,   parties  and  procedure  in  aetidns  to  prevent  or  set  aside 

consolidation. 
{  4796.  Eights  against  consolidated  company — In  general. 
{  4797.  —  AS  dependent  on  consolidation  agreement. 
§  4798.  —  Action  for  value  of  shares. 

1 4799.  —  Statutory  proceedings  for  appraisement  of  value  of  stock. 
{  4800.  Eights  against  corporate  officers. 
S  4801.  Effect  on  subscription  to  stock. 

XI.  REMEDIES   AND  PROCEDURE  RELATING  TO  ACTIONS  BT  OR  AGAINST 

COMPANIES 

i  4802.  Eemedies  of  creditors  where  transfer  of  property  is  fraudulent. 

S  4803.  Eight  of  creditors  to  sue  constituent  corporations  after  consolidation. 

{  4804.  Actions  against  consolidated  or  purchasing  corporation — General  rules. 

§  4805.  —  Liability  as  enforceable  at  law  or  in  equity. 

f  4806.  —  Eight  to  follow  assets  into  hands  of  consolidated  company. 

f  4807.  —  Pleading. 

I  4808.  Joinder  of  old  and  new  corporation  as  defendants. 

{  4809.  Actions  by  consolidated  or  purchasing  company. 

I  4810.  Actions  by  constituent  or  selling  company.     ■ 

}  4811,  Effect  of  consolidation  or  merger  while  action  is  pending, 
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{ 4812.  Mode  of   enforcing  liability   of  purchasing  company  where  there  is  no 

consolidation. 
{  4813.  Evidence  of  consolidation  and  presumptions  in  favor  of. 

III.  CONSOLIDATION    01"    OORPORATIONS    CREATED    BY    DIITEBENT    STATUS 

{ 4814.  General  considerations. 

{  4815.  Power  to  consolidate. 

i  4816.  Validity  of  statutes  authorizing  consolidation. 

1 4817.  How  authority  conferred. 

14818.  Proceedings  to  consolidate. 

i  4819.  Oonsolidation  as  creating  new  corporation. . 

§  4820.  Power  to  transact  business  in  each  of  states — In  general. 

§4821.  — Power  to  hold  meetings  in  any  of  the  states. 

J4822.  Control  by  courts  of  the  respective  states. 

§4823.  Corporatitto  as  domestic  one  in  each  of  states — General  rule. 

}4824.  — Legislative  control  where  power  reserved  in  one  state  to  amend  or 

repeal  charter. 
{  4825.  —  Particular  statutes  of  state  as  applicable  thereto. 
§4826.  Incorporation  fees  and  taxation  of  corporation. 
54827.  Jurisdiction  of  courts  over  actions — General  rules. 
§4828.  — Foreclosure  suits. 
J4829.  When  consolidation  takes  effect, 
f  4830.  Judgment  in  one  state  as  conclusive  everywhere. 
!  4831.  Effect  of  injunction  in  one  state. 

I.    GENERAL   CONSIDERATIONS 

§  4660.  Nature  of  combination  and  scope  of  chapiter.  A  combina- 
tion of  two  or  more  corporations  may  take  place  in  various  ways, 
and  may  result  either  in  the  dissolution  or  practical  extinction  (1) 
of  one  of  the  conibining  corporations  or  (2)  of  all  the  combining 
companies,  and  either  (a)  the  creation  of  a  new  corporation  or  (b)' 
the  continued  and  enlarged  existence  of  one  of  the  companies  and 
the  dissolution  or  practical  extinction  of  the  others.  Sometimes  one 
company,  goes  out  of  existence,  in  other  cases  it  still  continues  to  do 
business  as  a-  subsidiary  corporation,  and  in  still  other  cases  it  re- 
tains its  corporate  existence  but  is  a  mere  shell  and  does  no  busi- 
ness.^   The  combination  may  be  effected  by  the  creation  of  a  holding 

1  The  word  ' '  successor, ' '  in  the  case  paid,  net  earnings  shall  be  divided  in 
of  corporations,  ordinarily  indicates  certain  proportions,  the  corporations 
a  statutory  suCeessioii.  Automatic  keeping  their  property  distinct,  con- 
Strapping  Maeh.  Co.  v.  Twisted  Wire  stitutes  rather  a  combination  than  a 
&  Steel  Co.,  159  N.  Y.  App.  Div.  656,  partnership.  White  Star  Line  v.  Star 
144  N.  Y.  Supp.  1037.  Line  of  Steamers,  141  Mich.  604,  113 

A   mere    agreement    that    earnings  Am.  St.  .Eep.  551,  106  N.  W.  135. 
shall  be  pooled  and,  after  expenses  are 
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company,  a  sale  of  all  the  property  of  one  corporation  to  another, 
a  lease  of  all  the  property  of  one  corporation  to  another,  a  statutory 
consolidation,  or  a  statutory  merger,  or,  in  effect,  by  stock  control 
of  one  company  by  another  or  by  other  like  means.  Such  combina- 
tions are  divisible  into  what  are  known  as  (1)  consolidations,  strictly 
speaking,  (2)  inergers,  and  (3)  other  combinations.  For  the  most 
part  this  chapter  is  limited  to  consolidations  (using  the  word  in  its 
strict  legal  sense)  and  mergers,  although  it  is  necessary  to  consider 
herein  to  some  extent  what  is  in  effect  a  consolidation  but  is  not 
strictly  so,  i.  e!,  the  purchase  by  one  company  of  all  the  property 
of  another  company  without  taking  any  steps  to  consolidate  or  merge 
the  two  corporations  as  provided  for  by  statute.  In  these  cases,  the 
important  questions  which  arise  include  those  as  to  (1)  the  power 
to  combine,  (2)  the  procedure  to  effect  a  combination,  (3)  the  rights 
of  stockholders  in  iconnection  with  the  combination,  (4)  the  status 
of  the  combining  companies  and  the  new  company,  if  any,  after  the 
combination,  (5)  the  rights  and  powers  of  the  surviving  or  new  com- 
pany, (6)  the  liabilities  of  the  surviving  or  new  company  to  the 
creditors  or  persons  having  claims  against  the  other  combining  cor- 
porations, and  (7)  the  procedure  in  relation  to  actions  by  or  against 
the  new  or  surviving  corporation. 

The  power  of  a  corporation  to  sell  all  its  property,  as  against  the 
objection  of  minority  stockholders,  has  been  considered  in  a  preced- 
ing chapter,*  as  has  the  power  of  a  public  service  corporation  to 
dispose  of  all  of  its  property,^  the  power  of  a  corporation  to  lease 
all  its  property,*  and  the  power  of  a  corporation  to  take  and  hold 
stock  in  another  company.^ 

Where  a  company  conveys  all  its  property  to  a  new  corporation 
formed  to  take  over  the  business  oi  the  former,  or  under  circum- 
stances warranting  the  conclusion  that  the  new  company  is  merely 
a  continuation  of  the  old,  there  is  a  reorganization  rather  than  a 
consolidation  or  merger,  and  the  effect  thereof  will  be  considered  in 
the  chapter  on  reorganization.^ 

Whether  a  consolidation  is  in  violation  of  federal  or  state  anti- 
trust acts  is  considered  in  another  chapter.' 

§  4^61.  What  constitutes  consolidation — ^In  general.  The  consoli- 
dation of  corporations  means,  generally,  the  combination  of  two  or 

2  See  §§  1203-1215,  supra.  5gee  §i  1116-1133,  supra. 

3iSee  §§  1216-1222,  supra.  6  Infra,  Chap.  61. 

46ee  §§  1235-1240,  supra.  V  Supra,  Chap.  54. 
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more  corporations  of  the  same  or  different  *  states,  by  an  agreement 
between  them,^  ;ander  legislative  authority,^"  by  which,  their  rights, 
franchises,  privileges  and  property  are  united,  and  become  the  rights, 
franchises,  pirivileges  and  property  of  a  single  corporation,  composed 
generally,  although  not  necessarily,  of  the  stockholders  of  the  origi- 
nal corporations.^^  The  corporation  resulting  from  the  consolidation 
is  called  the  consolidated  corporation,  and  the  original  corporations 
are  called  the  consolidating  or  constituent  corporations.  Ordinarily, 
the  ■  consolidating  corporations  are  dissolved  by  the  consolida- 
tion, and  cease  to  exist,  and  an  entirely  new  and  distinct  corporation 
is  created  as  of  the  time  of  the  consolidation,^*  ^nd,  according  to  the 
later  and  better  considered  authorities,  a  consolidation  is  limited 
to  combinations  of  two  or  more  corporations  creating  a  new  corpora- 
tion as  distinguished  from  a  merger  by  one  company  absorbing  an- 
other without  the  creation  of  any  new  corporation.^' 

A  consolidation  of  two  companies  is  not  constituted  by  one  bank 
,  transferring  its  depositors'  accounts  to  another  bank  and  borrowing 
money  from  such  other  bank  by  pledging  its  assets  to  pay  its  deposi- 
tors.^* And  an  agreement,  with  the  consent  of  .stockholders,  whereby 
one  company  assumes  the  business  of  the  latter,  is  not  a  eonsoli- 
dation.i*    Likewise,  business  arrangements  with  other  railroad  com- 

'     8  See  §§4814-4831,  infra,  as  to  the  See  also  §4700,  infra. 

consolidation   of   corporations   of   dif-  13  See  §  4662,  infra. 

ferent  states.  llOverstreet  v.  Citizens'  Bank,  12 

e  Agreement,    see     §  4690     et     seq.,  Okla.  383,  72  Pac.  379. 

infra.  It  is  hardly  necessary  to  state  that 

10  See   §§  4670-4684,  infra.  a  pledge   of  part   of  its  assets  by  a 

11  Atlantic  &  G-.  E.  Co.  v.  Georgia,  bank  to  another  bank  to  secure  the 
98  U.  S.  359,  25  L.  Ed.  185;  Wasley  v.  latter  against  loss  under  its  agreement 
Chicago,  R.  I.  &  P.  R.  Co.,  147  Fed.  to  pay  the  depositors  of  the  former, 
608;  Chicago,  S.  F.  &  C.  Ry.  Co.  v.  does  not  constitute  a  consolidation. 
Ashling,  160  111.  373,  43  N.  E.  373;  La  Rue  v.  Bank  of  Columbus,  165  Ky. 
McMahan  v.  Morrison,  16  Ind.  172,  79  669,  178  S.  "W.  1033. 

Am.  Dec.  418;   People  v.  New  York,  16  Palmer    v.    Bosley      (Tenn.     Ch. 

C.  &  St.  L.  E.  Co.,  129  N.  Y.  474,  15  App.),  62  S.  W.  195. 

L.  Ri  A.  82,  29  N.  E.  959.     See  also  An  agreement  entered  into  by  two 

Kent  V.  Common  Council  City  of  Bing-  ^  building    associations    that    one    take 

hamton,  40   N.   Y.   Misc.  1,  81  N.  Y.  over  the  business  of  the  other  to  the 

Supp.  198.  extent  that  the  stockholders  and  bor- 

12  Atlantic  &  G.  R.  Co.  v.  Georgia,  rowers  of  the  association  whose  busi- 
98  IT.  S.  359,  25  L.  Ed.  185;  McMahan  ness  ia  so  assumed  are  willing  does 
V.  Morrison,  16  Ind.  172,  79  Am.  Dec.  not  necessarily  constitute  a  consolida- 
418;  People  v.  New  York,  C  &  St.  tion  of  the  two  associations.  Palmer 
L.  R.  Co.,  129  N.  Y.  474,  15  L.  E.  A.  v.  Bosley  (Tenn.  Ch.  App.),  62  S.  W. 
82,  29  N.  E.  959.  ■  195. 
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panies,  witli  a  view  to  operating  their  roads  as  branch  lines,  does 
not  ordinarily  constitute  a  consolidation.** 

§14662,  — Merger  distinguished  from  consolidation.  While  the 
word  "merger"  is  often  used  as  synonymous  with  "consolidation," 
both  in  the  decisions,  textbooks,  and  also  in  agreements  effecting  a 
combination  of  corporations,*'  a  merger,  rightly  understood  and  ac- 
cording to  its  strict  legal  meaning,  is  clearly  distinguishable  from  a 
consolidation  such  as  is  authorized  by  statutes  in  most  of  the  states.*' 
A  merger,  using  the  word  in  its  strict  legal  sense,  exists  only  where 
one  of  the  constituent  companies  remains  in  being,  absorbing  or 
merging  into  itself  all  the  other  constituent  companies,**  while  in  the 
case  of  a  consolidation  a  new  corporation  is  created  and  generally 


ISPingree  v.  Miehigan  Cent.  B.  Co., 
118  Mieh.  314,  53  L.  B.  A.  274,  76 
N.  W.  635. 

17  See  Chicago  &  E.  I,  B.  Co.  v. 
Doyle,  256  111.  514,  100  N.  B.  278. 

18  United  St"tes.  Lee  v.  Atlantic 
Coast  Line  R.  Co.,  150  Fed.  775,  787. 

Alabama.  Alabama,  T.  &  N.  By. 
V.  Tolman,  76  So.  381.    ^ 

Illinois.  Chicago  &  E.  I.  B.  Co.  v. 
Doyle,  256  HI.  514,  100  N.  B.  278. 

Indiana.  Ramsey  v.  Hicks,  44  Ind, 
App.  4S0,  89  N,  E,  597,  87  N.  B. 
109L 

Mississippi.  Adams  v.  Yazoo  &  M. 
VaL  R.  Co.,  77  Miss.  194,  60  L.  E. 
A.  33,  28  So.  956,  24  So.  200,  317.- 

Missouri.  See  Powell  v.  North  Mis- 
souri E.  Co.,  42  Mo.  63. 

New  York.  In  re  Bergdorf  s  Will, 
149  App.  Div.  529,  133  N.  T.  Supp. 
1012. 

But;  see  Central  University  of  Ken- 
tucky V.  Walter's  Bx'rs,  122  Ky.  65, 
90  S.  W.  1066. 

19  In  a  federal  ease  the  court  said: 
"The  results  of  a  merger  are  entire- 
ly different  from  thpse  of  a  consoli- 
dation. Ordinarily,  when  corpora- 
tions of  two  or  more  states  'con- 
solidate,' in  the  technical  sense  of 
the  term,  the  old  corporations  are 
dissolved  and  a  new  corporation 
comes    into    being    in    each    state. 


*  *  *  However,  when  two  cor- 
porations unite  by  way  of  merg- 
er, the  result  is  not  the  same  as  in 
case  of  consolidation.  In  the  case 
of  merger  the  one  is  absorbed  by 
the  other,  and  when  we  come  to  ap- 
ply the  true  test  as  to  whether,  un- 
der a  given  statement  of  facts,  there 
has  been  a  merger,  it  becomes  neces- 
sary to  ascertain  whether  the  exist- 
ence of  one  of  the  corporations,  as 
such,  has  been  preserved,  and  the 
other  has  ceased  to  exist."  Lee  v. 
Atlantic  Coast  Line  E.  Co.,  150  Fed. 
775,  787. 

.  "There  seems  to  be  -a,  great  con- 
fusion," said  the  court  in  a  Missis- 
sippi ease,  "as  to  the  differences  be- 
tween consolidation  and  merger  and 
sale.  Rightly  understood,  there  can 
never  be  a  consolidation  of  corpora- 
tions except  where  all  the  constituent 
companies  cease  to  exist  as  separate 
corporations,  and  a  new  corporation, 
to-wit,  the  consolidated  corporation, 
comes  into  being.  A  merger,  rightly 
understood,  is  not  the  equivalent  of 
consolidation  at  all,  but  exists  where 
one  of  the  constituent  companies  re- 
mains in  being,  absorbing  or  merging 
in  itself  all  the  other  constituent  com- 
panies." Vicksburg  &  Y.  C.  Tel.  Co. 
V.  Citizens'  Tel.  Co.,  79  Miss.  341,  354, 
89  Am.  St.  Rep.  656,  30  So.  72S,  ' 
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all  the  consolidating  companies  surrender  their  separate  existence.?" 
As  said  in  one  case,  it  is  in  the  interest  of  clearness  of  definition  that 
"consolidation"  should  be  limited  to  signify  such  union  of  two  or 
more  corporations  as  necessarily  results  in  the  creation  of  a  new 
corporation ; 2^  and  the  term  "consolidation"  as  used  in  this  chap- 
ter will  be  limited  to  such  combinations  of  corporations.  Moreover, 
a  statute  authorizing  merely  a  consolidation  does  not  authorize  a 
merger .^2  There  is  a  consolidation  rather  than  a  merger  where  the. 
statute  authorizes  "the  consolidation  of  the  stocks  of  the  two  com- 
panies, thus  making  one  capital  stock  in  place  of  two,"  and  where  it 
is  contemplated  that  the  "separate  capital  of  each  company  should 
go  out  of  existence  as  the  capital  of  that  company.  "^  In  a  later 
case,  the  distinction  is  further  clarified,  by  the  following  statement: 
"It  is  impossible  to  conceive  of  a  corporation  existing  without  stock, 
or  certificates  representing  the  interests  of  the  corporators  in  the 
organization.  Now,  if  the  act  provides  that  these  certificates  shall 
be  surrendered,  and  certificates  in  another  company  issued  in  their 
place,  what  becomes  of  the  prior  companies?  Who  are  their  stock- 
holders— ^who  their  officers?  If  the  stock  in  the  new  company  is 
sold,  what  interest  in  the  prior  companies  passes  by  the  sale?  There 
can  be  but  one  answer  to  these  questions.  The  property  and  fran- 
chises of  the  prior  companies  are  gone  as  much  as  if  they  had  for- 
mally surrendered  their  charters.  The  new  company  may  doubtless 
receive  by  transmission  from  its  constituent  companies  their  prop- 
erty, rights,  privileges,  and  franchises,  including  any  immunity  from 
taxation;  but  it  receives  them  as  an  heir  receives  the  estate  of  his 
ancestor,  or  as  a  grantee  receives  the  estate  of  his  grantor,  by  inherit- 
ance, succession,  or  purchase.  The  result  is  not  a  mere  union  or  part- 
nership of  two  companies,  nor  the  merger  of  the  franchises  of  one  in 
another,  but  the  extinguishment  of  one  and  the  creation  of  another 
in  its  place.  "2* 

In  an  Illinois  case,  it  is  held  that  where  the  statutes  authorize  a 
consolidation  and  the  creation  of  a  new  corporation,  but  not  a  merger, 
it  is  immaterial  that  the  combination  agreement  is  in  the  form  and 

20  Lee  v,  Atlantic  Coast  Line  B.  Co.,  &  M.  Val.  E.  Co.,  77  Miss.  194,  60  L. 
150  Fed.  775,  787,  and  see  §  4661,  E.  A.  33,  28  So.  956,  24  So.  200,  317. 
supra,  23  Atlantic  &  G.  E.  Co.  v.  Georgia, 

21  Adams  v.  Yazoo  &  M.  Val.  B.  98  U.  S.  359,  362,  25  L.  Ed.  185,  dis- 
Co.,  77  Miss.  194,  60  L.  E.  A,  33,  S8  tinguishing  Central  Eailroad  &  Bank- 
So.  956,  24  So.  200,.  317.  ing  Co.  v.  Georgia,  92  U.  S.  665,  23 

22  Chicago    Title    &    Trust    Ca.    v.  L.  Ed.  757. 

Doyle,  259  HI,  489,  47  L.  E.  A.  (N.  S.)  84  Keokuk  &  W.  E.  Co.  v.  Missouri, 

1066,  102  N.  E.  790;  Adams  v.  Yazoo      152  U.  S.  301,  309,  38  L.  Ed.  450. 
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language  of  a  merger  rather  than  of  a  consolidation,  and  hence  a  new 
corporation  is  created  notwithstanding  the  language  used  in  the  agree- 
ment.^^ In  short,  this  Illinois  decision  holds  that  if  a  combination 
of  corpora,tions  is  attempted  under  a  statute  authorizing  a  consolida- 
tion of  companies  and  the  creation  of  a  new  corporation,  then  it  is 
immaterial  that  the  agreement  under  which  the,  corporations  com- 
bined provided  in  effect  for  a  mere  merger  with  the  continuation  of 
the  one  company  and  the  absorption  of  the  other,  but  that  a  new 
company  is  created  on  the  theory,  as  stated  in  the  decision,  that  "the 
effect  of  the  consolidation  must  be  answered  by  a  consideration  of 
the  terms  of  the  statute  under  which  the  consolidation  took  place, 
and  not  what  the  parties  resolved  or  did  not  resolve  as  to  such  effect." 
And  this  decision  was  rendered  notwithstanding  a  decision  of  the 
sajne  court  a  short  time  before  holding  that  a  merger  was  effected 
rather  than  a  consolidation  under  a  like  agreement  but  pursuant  to 
another  statute  construed  to  authorize  a  merger  rather  than  a  con- 
solidation.2®  If  a  statute  provides  merely  for  a  merger,  it  "must  be 
construed  as  using  that  term  in  its  strict  sense  so  as  not  to  create  a 
new  corporation,  in  the  absence  of  any  provisions  to  the  contrary.^'' 
However,  according  to  some  decisions,  the  combination  of  two  or 
more  corporations  is  deemed  a  consolidation,  where  one  goes  out  of 
existence,  without  regard  to  whether  a  new  corporation  is  created 
thereby  or  whether  one  of  the  original  companies  continues  in  exist- 
ence and  absorbs  the  other  company  or  companies.^*  This  is  undoubt- 
edly true  if  the  word  "consolidation"  is  used  in  a  broad  sense;  but  if 
the  word  is  used  in  its  strict  legal  sense,  as  above  stated,  there  is  a 

25  Chicago  Title  &  Trust  Co.  v.  effects  of  two  or  more  corporations 
Doyle,,  259  111.  489,  47  L.  E.  A.  (N.  S.}  a^e,  by  legal  authority  and  agreement 
1066,   102  N.  'E.   790.  of   the   parties,   combined  and  united 

26  Chicago  &  B.  I.  E.  Co.  v.  Doyle,  into  one  whole,  and  committed  to  a 
256  111,  514,  100  jSr.  E.  278.  single  corporation,  the  stockholders  of 

27  In  re  Bergdorf's  Will,  149  N.  Y.  which  are  composed  of  those  (so  far 
App.  Div.  529,  133  N".  Y.  Supp.  1012.  as  they  choose  to  become  such)  of  the 

28  Central  Eailroad  &  Banking  Co.  companies  thus  agreeing,  this  is  in 
V.  Georgia,  92  U.  S.  665,  23  L.  Ed.  law,  and  according  to  common  under- 
757;  Meyer  v.  Johnston  &  Stewart,  standing,  a  consolidation  of  such  eom- 
64  Ala.  603,  656;  People  v.  People's  panies;  whether  such  single  corpora- 
Gaslight  &  Coke  Co.,  20'5  111.  482,  98  tion,  called  the  consolidated  company, 
Am.  St.  Eep.  244,  68  N.  E.  950;  Chi-  be  a  new  one  then  created,  or  one  of 
cage,  S.  r.  &  C.  E.  Co.  V.  Ashling,  the  original  companies,  continuing  in 
160  111.  373,  43  N.  E.  373;  Pingree  v.  existence  with  only  larger  rights,  ea- 
Miohigan  Cent.  E.  Co.,  118  Mich.  314,  pacities  and  property."  Meyer  v. 
338,  53  L.  E.  A.  274,  76  N.  W.  635.  Johnston,  &  Stewart,  64  Ala.  603,  656. 

"When  the  rights,  franchises,  and 
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merger  and  not  a  consolidation  where  one  corporation  remains  in 
existence  and  absorbs  the  other  corporation  or  corporations  without 
the  creation  of  any  new  corporation.  Of  course,  statutes  may  provide 
for  a  combination  of  corporations  which  is  called  a  consolidation  but 
which,  because  of  its  terms,  really  provides  for  a  merger  and  the  con- 
tinued existence  of  one  of  the  companies  without  the  creation  of  ajiy 
new  corporation,*®  but  in  such  a  case  there  is  merely  a  misuse  of  the 
term  "consolidation"  in  a  statute  which  in  reality  provides  for  a 
merger  rather  than  a  consolidation.*"* 

An  agreement  is  generally  construed  to  create  a  merger  rather  than 
a  consolidation,  although  it  uses  both  words,  where  it  provides  that 
no  new  corporation  is  or  will  be  created,  but  that  the  corporate  exist- 
ence of  one  of  the  companies  shall  continue.*^ 

A  purchase  of  the  property  of  one  corporation  by  another,  may, 
by  its  terms,  constitute  a  merger,  where  that  is  the  evident  inten- 
tion,'^ although  ordinarily  such  a  purchase  is  not  a  merger.'*  .  A 
fortiori,  a  transfer  of  part  of  its  assets  by  one  corporation  to  another 
does  not  constitute  a  merger.** 

There  is  no  merger  merely  because  existing  corporations  which  are 
separately  created  bear  the  same  name,  deal  in  the  same  commodi- 
ties, and  have  identical  stockholders  and  officers.*^  So  identity  of 
officers,  and  stock  control  of  one  company  by  another,  does  not  con- 
stitute a  merger.*® 

298ee  Central  Railroad  &  Banking  erty  and  stock  of  another  corporation 

Go.  V.  Georgia,  92  TJ.  S.  665,  23  L.  Ed.  is    deemed    a    merger    rather    than    a 

757.  I  consolidation.     Chicago  Title  &  Trust 

30  See,  as  supporting  this  conclu-  Co.  v.  Doyle,  259  111.  489,  47  L.  K.  A. 
sion,    Chicago    Title    &    Trust    Co.    v.  (N.  S.)  1066,  102  N.  E.  790. 

Doyle,  259  HI.  489,  492,  47  L.  R.  A.  33  Louisville  &  N.  R.  Co.  v.  Hughes, 

(N.  S.)   1066,  102  N.  E.  790,  where  it  134  Ga.  75,  67  S.  E.  542,  and  see  §  4666, 

is  stated  that  if  the  legislature  simply  infra. 

authorizes     a    consolidation,  •  without  The  purchase  of  one  corporation  by 

stating  its  effect  on  the  status  of  the  another  has  been  held  not  a  merger 

combining  companies,  a  new  corpora-  from   the   standpoint   of  the  state  in 

tion   is    created,    but   the    legislature  its  right  to  levy  tax.     Minneapolis  & 

may  authorize  the  "merger"  of  one  St.   L.   R.    Co.   v.   Koerner,   85  Minn. 

corporation  into  another  and  the  con-  149,  88  N.  JW'-  430. 

tinuance   in    existence    of   the   latter.  34  De   Shelter   v.    American   Spring 

31  Chicago  &  E.  I.  R.  Co.  v.  Doyle,  "Water  Supply  Co.,  182  111.  App.  403. 
256  111.  614,  100  N.  E.  278.  35  Koch  v.  Speedwell  Motor  Car  Co., 

32  Atlanta,  B.  &  A.  R.  Co.  v.  Atlan-  24  Cal.  App.  123,  140  Pae,  598,  600. 
tic  Coast  Line  R.  Ca,  138  Ga.  358,  75  36  Kentucky  Title  Sav.  Bank  & 
S.  E.  468.  Trust   Co.  v.   Day,  174  Ky.   105,  191 

Sometimes  &■  purchase  of  the  prop-      S.  W.   886. 
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§  4663.  —  Beorganization.  A  transaction,  somewhat  resembling  a 
consolidation,  is  where  the  new  corporation  is  in  effect  a  mere  con- 
tinuance of  the  old  corporation  under  a  different  name,  as  where  the 
majority  stockholders  of  a  corporation  organize  a  new  corporation 
and  sell  or  transfer  all  the  property  of  the  old  corporation  to  the  new 
corporation.*''  However,  there  is  no  consolidation  whpre  one  corpo- 
ration forms  angther  and  transfers  its  property  to  the  new  corpora- 
tion.** In  fact,  a  reorganization  is  not  a  combination  of  several  cor- 
porations at  all  but  is  merely  a  substitution  of  one  corporation  for 
another. 

§4664.  — Amalgamation.  "Amalgamation"  is  the  term  used  in 
England  to  designate  what  in  this  country  is  called  a  consolidation 
or  merger,  although  whether  it  is  the  one  or  the  other  or  includes 
both  is  involved  in  doubt,  since  even  the  English  courts  themselves 
admit  that  the  term  has  not  been  exactly  defined,**  although  in  one 
ease  in  this  country  the  conclusion  was  reached  that  the  word  is 
used  in  the  English  decisions  as  equivalent  t->  merger  rather  than 
consolidation.** 

§  4665.  Combinations  in  general  distinguished  from  consolidation 
or  merger — In  general.  There  may  be  a  combination  of  two  or  more 
corporations  without  any  resulting  consolidation  or  merger,  using 
the  latter  terms  in  their  strict  sense.*^  This  word  "combina- 
tion" although  it  is  not  used  in  the  decisions  or  by  text-writers  with 
any  precise  meaning,  is  here  used  to  designate  an  alliance  or  confed- 
eration or  sale  or  other  transaction  between  two  or  more  corporations, 
by  virtue  of  which  neither  corporation  loses  its  separate  existence 
and  which  does  not  result  in  the  formation  of  any  new  corpora- 
tion taking  the  place  of  the  old  corporations.  It  includes  mere  trans- 
fers of  all  the  property  of  one  corporation  to  another,*^  a  lease  of  all 
the  property  of  one  corporation  to  another,  Where  the  lessor  company 

S7  See  infra,  Chap.  61.  was  saicl^  that  ' '  two  companies  may 

SBLoughlin  v.  United  States  School  be    united    either    by    fusion   into    a 

Furniture  Co.,  118  111.  App.  36.  third,  or  by  one  absorbing  the  other. ' ' 

39  It  was  said  by  "Vice  Chancellor  In  re  Empire  Assur.  Corporation,  28 

Wood  that  this  term  applies  "where  Law  T.   (N.  S.)    60,  62. 

both  companies  agree  to  abandon  their  40  Adams  v.  Yazoo  &  M.  Val.  E.  Co., 

respective  articles  of  association,  and  77  Miss.  194,  60  L.  E.  A.  33,  28  So.  956, 

to  register  themselves  under  new  ar-  24  So.  200,  317. 

tides  as  one  body. "     In  re  Bank  of  «  See  §§  4661-4664,  supra. 

Hindustan,  China  &  Japan,  2  Hem.  &  42  See  §  4662,  infra. 

M.  657,  666.     But  in  a  later  case  it 
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does  not  go  out  of  existence,*'  the  creation  of  a  holding  company 
where  the  corporations  joining  therein  continue  in  existence,**  and 
the  like.  The  importance  of  distinguishing  between  these  transactions 
and  a  real  consolidation  or  merger  is  apparent  when  we  come  to  con- 
sider the  powers  and  rights  of  the  companies  and  also  their  duties 
and  liabilities.** 

§4666.  — Mere  purchase  and  sale  of  assets.  A  purchase  by  one 
corporation  of  all  the  property  of  another  company  does  not  ordi- 
narily result  in  the  creation  of  a  new  corporation,**  and  does  not  of 
itself  constitute  either  a  consolidation  *''  or  merger,*®  especially  where 
the  selling  corporation  still  I'etains  its  franchise  and  certain-  stock  of 
the  purchasing  companyj*®  although  it  is  often  held  that*  where  one 
company  exchanges  its  shares  for  the  property  of  another  company, 
at  least  where  the  shares  are  distributed  among  the  stockholders  of 
the  selling  company,  there  is  a  consolidation,*"  or  it  is  held  that  there 


43  See  §  4668,  infra. 

44  See  §4669,  infra. 

45  See  §§4710-4763,  infra. 

46  St.  Louis  &  S.  F.  R.  Co.  v.  Cross, 
171  Fed.  480. 

47  Uiuted  States.  St;  Louis  &  S.  F. 
B.  Co.  V.  Cross,  171  Fed.  480, 

Georgia.  Austin  Co.  v.  T.  L.  Smith 
Co.,  138  Qa,.  651,  Ann.  Cas.  1913  E 
1042,  75  S.  E.  1048. 

Illinois.  Barnes  v.  American  Brake- 
Beam  Co.,  288  111.  582,  87  N.  E.  291; 
Sartison  v.  Baltimore  &  O.  S.  W.  E. 
Co.,  103  111.  App.  507. 

Michigan.  Chase  v.  Michigan  Tel. 
Co.,  121  Mich.  631,  80  N.  W.  717,  6 
Det.  L.  N.  613. 

Missouri.  See  Tanner  v.  Lindell  K. 
Co.,  180  Mo.  1,  103  Am.  St.  E^p.  534, 
79  S.  W.   155. 

Texas.  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Newell,  73  Tex.  334,  15  Am.  St.  Eep. 
788,  11  S.  W.  342;  Texas  Seed  & 
Floral  Co.  v.  Chicago  Set  &  Seed  Co., 
—  Tex.  Civ.  App.  — ,  187  S.  W.  747; 
Supreme  Euling  of  Fraternal  Mystic 
Circle  v.  Ericson  (Tex.  Civ.  App.), 
131  S.  W.  92. 

Wisconsin.  Pennison  v.  Chicago, 
M.  &  St.  P.  Ey.  Co.,  93  Wis.  344,  67 
N.  W.  702. 


See  also  §  1214,  supra. 

"Both  in  the  nature  of  the  trans- 
action, and  the  resultant  legal  conse- 
quences, a  consolidation  differs  radi- 
cally from  a  sale."  Norton  v.  Union 
Traction  Co.  of  Indiana,  183  Ind.  666, 
680,  Ann.  Cas.  1918  A  156,  110  N.  B. 
113. 

If  no  consolidation  is  intended  or 
sought  to  be  effected,  the  mere  pur- 
chase by  one  corporation  of  the  prop- 
erty of  another  corporation  under  au- 
thority of  law  does  not  operate  as  a 
consolidation.  Capital  Traction  Co.  v. 
Offutt,  17  App.  Cas.  (D.  C.)  292,  307, 
53  L.  E.  A.  390. 

48  See  §  4665,  supra. 

49  Hiles  v.  C.  A.  Hiles  &  Co.,  120  111. 
App.  617. 

50  Chicago,  S.  F.  &  O.  E.  Co.  v. 
Ashling,  160  111.  373,  43  N.  E.  373; 
Swing  v.  American  Glucose  Co.,  123 
111.  App.  156;  Chicago  &  J.  Elec.  Ey. 
Co.  v.  Ferguson,  106  111.  App.  356; 
Chicago,  S.  F.  &  C.  E.  Co.  v.  Ashling, 
56  111.  App.  327,  aff'd  160  111.  373,  43 
N.  E.  373,  and  explained  in  Capital 
Traction'  Co.  v.  Offutt,  17  App.  Cas. 
(D.  C.)  292,  311,  53  L.  E.  A.  390,  on 
the  theory  that  "consolidation  plainly 
was  what  was  intended  whether  it  was 
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is  "practically  a  consolidation,"^^  although  usually  it  is  merely  held 
that  the  effect  of  such  a  transfer  of  property  for  shares  of  stock  is 
to  make  the  purchasing  company  liable  for  the  debts  of  the  seller 
to  the  extent  of  the  value  of  the  property  received  from  the  seller.^^ 
It  is  submitted,  however,  that  in  such  a  ease  it  is  a  misuse  of  the  word 
"consolidation"  to  say  that  such  a  transaction  is  a  consolidation, 
since  no  new  company  is  created  thereby,  and  it  is  preferable  to 
merely  consider  such  a  transaction  as  ''in  effect"  a  consolidation, 
and  then  only  so  far  as  the  rights  of  creditors  of  the  selling  com- 
pany are  concerned,  to  enable  them  to  reach  the  assets 'of  the  selling 
company  in  the  hands  of  the  purchasing  company. 

'  It  is  held  that  there  is  a  consolidation  where  a  new  company  is 
organized  for  the  purpose  of  taking  over  the  property  of  two  other 
companies,  and  where,  substantially  simultaneously  with  the  acquisi- 
tion of  the  property  of  one  of  the  companies,  the  new  company  and 
the  other  company  entered  into  an  agreement  whereby  the  latter  trans- 
ferred all  its  prope:5ty  to  the  new  company  in  consideration  of  a  cer- 
tain number  of  shares  in  the  new  company  and  an  assumption  of  the 
debts  of  the  old  company.®^  "Where  a  company  is  organized  for  the 
purpose  of  uniting  two  corporations  under  one  management  and 
taking  over  all  their  properties  and  business,  and  no  money  is  paid 
but  stock  is  issued  in  the  new  company  to  the  stockholders  of  the 
constituent  companies,  the  transaction  has  been  held  a  consolidation 
and  not  a  sale.^*  In  any  event,  if  a  statute  forbids  distribution  of 
the  corporate  assets  among  the  stockholders,  a  sale  by  a  corporation 
is  invalid  where  the  sole  consideration  is  the  issuance  of  the  stock  ' 

so  called  or  not;  and  the  law  govern-  that  the  exchanging  of  the  property  of 

ing    consolidation   was   the    only   law  one   corporation   for   shares,  of  stock 

applicable";     Bonnet    v.    First    Nat.  of  anorther  company  does  not  eonsti- 

Bank,  24  Tex.  Civ.  App.  613,  60  S.  W.  tute  a  consolidation  or  merger.    But- 

325.    But  see  Butler  v.  New  Keystone  ler  v.  New  Keystone  Copper  Co.,  10 

Copper  Co.,  10  Del.   Ch.  371,  93  Atl.  Del.   Ch.  371,  93  Atl.  380. 

380.              ,  51  Shadf ord  v.  Detroit,  Y.  &  A.  A. 

"A   consolidation,   not   a  purchase,  R.  E.,   130  Mich.  300,  89  N.  W.  960. 
is    effecteS    by    the    transfer    of    the  See  also  Cooper  v.  Utah  Light  &  Rail- 
franchise  and  all  the  property  of  one  way  Co.,  35  Utah  570,  594,  136  Am. 
corporation   to   another  under  an   ar-  St.  Hep.  1075,  102  Pae.  202. 
rangement    by   which    the    stockhold-  62  See  §  4751  et  seq.,  infra, 
ers  of  the  former  company  exchange  B3  Howell   v.   Lansing    &    Suburban 
their    stock    for    stock   in    the   latter  Traction   Co.,  146  Mich.   450,   109  N. 
company."     Chicago   &  J.   Blec.  Ry.  W.  846,  13  Det.  L.  N.  843. 
Co.    V.   Ferguson,    106   ni.   App.    356,  54  Shadf  ord  v.  Detroit,  Y.  &  A.  A. 
358.  E.  E.,  130  Mich.  300,  89  N.  W.  960. 

In   Delaware,  however,  it  is  held 
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of  the  purchasing  company  to  the  stockholders  o£  the  selling  com- 
pany.** V 

On  the  other  hand,  ".if  the  coming  together  of  two  corporations 
under  the  authority  of  law  be  in  fact  consolidation,"  it  is  said,  "it 
is  of  no  consequence  hy  what  name  the  act  is  characterized  nor  is  it 
of  any  consequence  by  what  steps  the  result  has  been  effected,"  and 
"one  of  those  steps  may  take'  the  shape  of  bargain  and  sale."  *®  The 
fact  that  statutes  have  not  provided  for  consolidation,  but  only  for 
a  dissolution  of  the  corporations  and  a  sale  of  their  property  by  a 
majority  of  the  stockholders  does  not  imply,  it  is  held,  that  there  is 
any  policy  of  the  state  against  dissolution  and  sale  resulting  in  prac- 
tical consolidation  by  the  purchase  of  the  property  by  another  cor- 
poration.*' 

§  4667.  —  Ownership  or  purchase  of  stock  of  another  corporation. 

There  is  no  consolidation  or  merger  merely  because  one  company  owns 
a  majority  or  all  of  the  stock  of  another  company.*'  Likewise,  there 
is  no  merger  or  consolidation  merely  because  the  stockholders  of  two 
corporations  are  largely  •  or  wholly  the  same,  nor  because  one  cor- 
poration exercises  a  controlling  influence  over  the  other  through  the 
ownership  of  its  stock  or  through  the  identity  of  its  stockholders ;  *® 
but  the  legal  fiction  of  distinct  corporate  existence  will  be  disre- 
garded, however,  in  a  case  where  a  corporation  is  so  organized  and 
controlled,  and  its  affairs  are  so  conducted,  as  to  make  it  merely  an 
instrumentality  or  adjunct  of  another  corporation.*"  So  a  purchase 
by  a"  corporation  of  part  or  all  of  the  shares  of  stock  of  another 
compan'y  does  not  ordinarily  constitute  a  consolidation  in  the  strict 
sense  of  the  term.*i 

55  Schaake  v.  Eagle  Automatic  Can  Jessup  v.  Ulinais  Cent.  E.  Co.,  36  Fed. 
Co.,  135   Cal.  472,  63  Pac.  1025;   Ta-      735. 

coma   Ledger    Co.    v.   "Western   Home  Common  ownership  of  the  stock  of 

Bldg.   Ass'n,   37  Wash.   467,   79   Pac.  several    companies,    where    there   has 

992.                                                    ,  been  no  merger  of  the  property,  does 

56  Capital  Traction  Co.  v.  Offutt,  not  constitute  a  consolidation,  al- 
17  App.  Cas.  (D.  0.)  292,  306',  53  though  one  company  operates  them 
L.  R.  A.  390.  all  by  virtue  of  contracts.    Venner  v. 

57  j.  H.  Lane  &  Co.  v.  Maple  Cot-  Chicago  City  E.  Co.,  258  111.  523,  543, 
ton  Mills,  226  Fed.  692.  101  N.  E.  949. 

SSCalor  Oil  &  Gas  Co.  v.  Franzell,  69  Hunter  v.  Baker  Motor  Vehicle 

33  Ky.  L,  Eep.  98,  109  8.  W.  32S.  Co.,  190  Fed.  665. 

The  mere  fact  that  one  corporation  60  Hunter  v.   Baker   Motor  Vehicle  • 

has  obtained  control  of  the  stock  of  Co.,  190  Fed.  665,  and  see  §  45,  supra, 

another  corporation  is  not,  of  itself,  61  Purchase    of    a   majority    of    the 

sufficient    to    »how    a    consolidatiom.  stock  of  another  corporation  is  not  a 
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One  corporation  does  not  become  an  owner  of  the  property,  busi- 
ness or  franchises  of  another  where  all  the  stock  of  the  latter  corpora- 
tion is  purchased  by  stockholders  of  the  former  corporation  for  its 
benefit,  although  statutory  power  to  consolidate  with  another  ccv- 
poration  includes  power  to  purchase  its  stock.^^ 

§  4668.  —  Leases.  While  a  practical  consolidation  of  corporations 
may  be  accomplished  by  a  lease  of  its  property  by  one  corporation 
to  the  other,*^  such  a  lease  is  not,  strictly  speaking,  either  a  consoli- 
dation or  a  merger.®* 

§  4669.  —  Holding  companies.  In  some  states,  a  corporation  may 
be  created  for  the  purpose  of  holding  stock  and  controlling  the  opera- 
tions of  other  corporations.®^  A  practical  consolidation  may  be 
brought  about  by  a  surrender  of  control  by  each  corporation  to  "a 
holding  company,®®  although  there  is  not,  strictly  speaking,  a  con- 
solidation because  the  old  companies  still  continue  in  existence  for 
some  purposes.  The  creation  by  stockholders  of  a  holding  company 
owning  a  majority  or  all  of  the  stock  of  two  or  more  companies  does 
not  constitute  a  consolidation  of  such  companies.®'  The  formation  of 
a  holding  company  has  been  held  to  be  a  "combination"  within  the 
meaning  of  a  contract  for  the  use  of  patents  made  with  one  of  the 
organizers  of  the  holding  company.®* 

consolidation.     Clark  v.  Memphis  St.  Mills  v.  Central  R.  Co.,  41  N.  J.  Eq. 

Ey.    Co.,   123    Tenn.   232,   130    S.   W.  1,  2  Atl.  453 ;  Gere  v.  New  Ywk  Cent. 

751.     Compare  Eiker  v.  United  Drug  &  H.  River  R.  Co.,  19  Abb.  N.  Caa. 

Co.,  79  N.  J.  Eq.  580,  Ann.  Gas.  1913  A  (N.  Y.)  193;  Knapp  v.  Supreme  Com- 

1190,   82   Atl.    930;    C.   Crane   &   Co.  mandery,    United     Order     of    Golden 

V.  Fry,  126  Fed.  278.  Cross  of  World,  121   Tenn.  212,  238, 

62  See  §  1122,  supra.  118  S.  W.  390.     See  alsxj  §  1238,  note 

63  St.  Paul,  M.  &  M.  By.  G(k  v.  72,  supra.  But  see  Santa  Fe  Bleo. 
Western  U.  Tel.  Co.,  118  Fed.  497.  Co.  v.  Hiteheock,  9  N.  M.  156,  50 
See  Wormier  v.  Metropolitan  St.  R.  Pac.  332. 

Co.,  98  N.  T.  App.  Div.  29,  90  N.  Y.  65Dittman     v.     Bistilling     Co.    of 

Supp.  714,  where  a  lease  lof  railroad  America,  64  N.  J.  Eq.  537,  54  Atl.  570. 

property  was  made  for  999  years.  66  Northern  Securities  Co.  v.  Unit- 

A  lease  for  99  years  of  all  the  prop-  ed  States,  193  U.  S.  197,  326,  48  L. 

erty  of  a  corporation  is  in  effect  and  Ed.  679. 

to   all   intents   and  purposes   a   com-  67  State  of  Minnesota  v.  Northern 

solidation  or  merger  of  the  two  com-  Securities  Co.,  123  Fed.  692,  704,  rev'd 

panies.     Black  v.  St.  Louis  &  S.  F.  on  other  grounds  194  U.  S.  48,  48  L. 

R.  Co.,  110  Mo.  App.  198,  85  S.  W.  Ed.  870. 

96.  6»  Brownsville  Glass  Co.  v.  Appert 

61  State  V.  Montana  B.  Co.,  21  Mont.  Glass  Co.,  136  Fed.  240. 
221,   45  L.  R.  A.   271,   53  Pac.   623; 
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n.  POWBK  TO  CONSOLIDATE  OR  MERGE 

§  4670.  General  rule.  It  has  already  been  noted  that  it  is  the  gen- 
eral rule  that  a  corporation  has  no  implied  power  to  purchase  stock 
in  another  corporation.**    "Whether  a  corporation  other  than  a  quasi 

I  public  corporation  has  power  to  transfer  all  its  property,  as  against 

the  objection  of  minority  stockholders,  in  the  absence  of  a  statute 
providing  therefor,  is  the  subject  of  some  conflict  in  the '  decisions, 
but  the  dividing  line  generally  is  whether  the  sale  is  required  by  the 
exigencies  of  the  business.'"'  On  the  other  hand,  it  is  well  settled  that 
a  quasi  public  corporation  cannot  transfer  all  its  property  unless 
authorized  so  to  do  by  statute.'^  The  franchise  to  be  a  corporation 
cannot  be  transferred  unless  authorized  by  statute,''^  and  this  is  also 
the  better  opinion  as  to  special  franchises.'"  The  power  of  a  corpora- 
'     '   '    tion  to  lease  all  its  -property,  where  the  corporation  is  not  a  quasi 

f;  public  one,  is  the  subject  of  some  conflict  in  the  decisions,''*  although 

•  it  is  well  settled  that  quasi  public  corporations  cannot  lease  all  their 

property  unless  authorized  to  do  so  by  statute.''* 

The  consolidation  or  merger  of  corporatioiis  is  not  within  the  objects 
of  a  corporation,  in  tke  absence  of  provision  therefor,  and  cannot  be 

f|  |j  implied.  It  is  well  settled,  therefore,  that  corporations  cannot  law- 
.  fully  consolidate  or  merge,  however  desirable  and  beneficial  it  may 
be,  unless  the  state  has  expressly  authorized  them  to  do  so,  either 
by  a  provision  in  their  charters,  or  the  charter  of  one  of  them,  or  by 
a  special  act  passed  after  their  creation  and  before  consolidation, 
provided  a  special  act  for  such  a  purpose  is  constitutional,  or  by 
a  general  law.     Legislative  authority  is  just  as  essential  to  a  valid 

r  consolidation  or  merger  of  existing  corporations  as  it  is  to  the  crea- 

tion of  a  corporation  in  the  first  instance.''®    It  follows  that  an  agree- 

69  See    §§1116-1132,   supra.  Indiana.    Crawfordsville  &  D.  Turn- 

70  See   §§1206-1209,   supra.  pike  Co.  v.  State,  102  Ind.  435,  1  N. 

71  See    §§1216-1222,    supra.  E.  864;   State  v.  Beck,  81  Ind.  500; 

72  See  §  1224,  supra.  Aspinwall   v.   Ohio   &  M.  B.   Co.,   20 

73  See  §  1225,  supra.  Ind.    492;    S^tate    v.    Bailey,    16   Ind. 

74  See  §  1235,  supra.  46,  79  Am.  Dee.  405. 

7SSee   §§1236-1240,  supra.  Michigan,     tuttle  v.  Michigan  Air 

76 -United    States.        Clearwater    v.  Line  B.  Co.,  35  Mich.  247. 

Meredith,  1  Wall.  25,  17  L.  Ed.  604;  Mississippi.    Adams  v.  Yazoo  &  M. 

Pearce   v.   Madison   &   I.   E.   Co.,   21  Val.  E.  Co.,  77  Miss.  194,  60  L.  B.  A. 

How.  442,  16  L.  Ed.  184;   Kavanagh  33,  28  So.  9'56,  24  So.  200,  317;  Green- 

V.  Omaha  Life  Ass'n,  84  Fed.  295.  ville    Compress    &   Warehouse   Co.    v. 

Illinois.     American   Loan    &   Trust  Planters'  Compress  &  Warehouse  Co., 

)  .  )    )    Co.  V.  Minnesota  &  N.  W.  B.  Co.,  157  70  Miss.  ©69,  35  Am.  St.  Eep.  681,  13 

111.  641,  42  N.  E.  153.  So.  879. 
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ment  between  two  or  more  corporations  to  consolidate,  in  the  absence 
of  legislative  authority,  is  ultra  vires,  and  will  not  be  enforced,  even 
though  it  may  have  been  partly  performed.''"''  So  it  follows  that  if 
the  statute  expressly  limits  the  right  to  consolidate  to  domestic  cor- 
porations, a  domestic  and  a  foreign  corporation  cannot  be  consoli- 
dated thereunder^*  And  statutes ,  authorizing  the  consolidation  of 
domestic  with  foreign  corporations  do  not,  of  course,  authorize  the 
consolidation  of  two  or  more  domestic  corporations.'''® 

The  power  conferred  upon  corporations  to  consolidate  is  not  ex- 
hausted by  a  single  exercise  thereof.*"  So  the  appointment  of  re- 
ceivers for  some  of  the  constituent  companies  does  not  affect  the  con- 
solidation.*^ 

In  some  states,  separate  statutes  govern  consolidation  and  others 


merger, 


8Z 


§  4671.  Power  ef  legislature.  There  is  no  question  as  to  the  power 
of  the  legislature  to  authorize  the  consolidation  of  corporations  where 
there  are  no  constitutional  restrictions.*^  So  far  as  constitutional 
prohibitions  against  creation  of  corporations  by'  special  acts  are  con- 


New  Jeasey.     Black  v.  Delaware  &      house    Co.    v.    Planters'    Ccrmpi-ess    & 


E.  Canal  Co.,  24  N.  J.  Bq.  455. 

New  York.  Cole  v.  Millerton  Iron 
Co.,  133  N.  Y.  164,  28  Am.  St.  Eep. 
615,  30  N.  E.  847;  Blatehford  v.  Ross, 
54  Barb.  42;  New  York  &  S.  Canal  Co. 
V.  Fulton  Bank,  7  Wend.  412. 

Oklahoma.  Overstreet  v.  Citizens' 
Bank,  12  Okla.  383,  72  Pac.  379;  To- 
peka  Paper  Co.  v.  Oklahoma  Pub. 
Co.,  7  Okla.  220,  54  Pac.  455. 

Pennsylvania.  Lauman  v.  Lebanon 
Valley  R.  Co.,  30  Pa.  St.  42,  72  Am. 
Dee.  695. 

Texas.  Gulf,  C.  &  S.  F.  Rjr.  Co.  v. 
Newell,  73  Tex.  334,  15  Am.  St.  Rep. 
788,  11  S.  W.  342. 

This  is  also  the  rule  in  England. 
East  Anglian  Ry.  Co.  v.  Eastern  Coun- 
ties Ry.  Co.,  11  C.  B.  775;  Great 
Northern  Ry.  Co.  v.  Eastern  Counties 
By.  Co.,  9  Hare  306;  Charlton  v.  New- 
castle &  C.  Ry.  Co.,  5  Jur.  (N.  S.) 
1096  ;  Clinch  v.  Financial  Corporation, 
L.  R.  5  Eq.  450. 

77  Greenville     Compress     &     Ware- 


Warehouse  Co.,  70  Miss.  669,  35  Am. 
St.  Rep.  681,'  13  So.  879. 

78  William  B.  Biker  &  Son  Co.  v. 
United  Drug  Co.,  79  N.  J.  Eq.  580, 
Ann.  Gas.   1913  A  1190,   82  Atl.  930. 

79  Green  v.  Michigan  United  Rya. 
Co.,  159  MiQh.  58,  123  N.  W.  607. 

80  Smith  V.  Cleveland,  C,  C.  &  St. 
L.  R.  Co.,  170  Ind.  382,  81  N.  E.  501. 

81  Continental  Securities  Co.  v.  In- 
terborough    Rapid    Transit    Co.,    165 

•  Fed.  945. 

83  See  Irvine  v.  New  York  Edison 
Co.,  207  N.  Y.  425,  Ann.  Gas.  1914  C 
441,  101  N.  E.  358,  afif'g  143  N.  Y. 
App.  Div.  344,  128  N.  Y.  Supp.  297. 

83  Clearwater  v.  Meredith,  1  Wall. 
(U.  S.)  25,  17  L.  Ed.  604;  Jones  v. 
Missouri-Edison  Elec.  Co.,  135  Fed. 
153;  People  v.  (People's  Gaslight  & 
Coke  Co.,  205  111.  482,  98  Am.  St.  Eep. 
244,  68  N.  E.  950;  State  Treasurer  v. 
Auditor  General,  46  Mich.  224,  9  N, 
W.  258. 
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cerned,^*  it  would  seem  that  they  should  be  held  to  prevent  a  special 
act  authorizing  the  consolidation  of  particular  named  corporations,'^ 
although  there  is  authority  apparently  to  the  contrary.*^  But  it 
would  seem  that  if  there  is  a  mere  merger  instead  of  a  consolidation, 
i.  e.,  if  no  new  corporation  is  created,  the  constitutional  prohibition 
is  not  applicable.®'  In  any  event,  such  a  constitutional  provision, 
where  not  retroactive,  does  not  apply  to  corporations  created  prior 
thereto,  where  their  charters  conferred  power  to  consolidate.** 

A  constitutional  prohibition  against  the  passage  of  any  local  or 
special  laws  granting  to  any  corporation  "any  special  or  exclusive 
privilege,  immunity  or  franchise  whatever"  does  not  apply  to  a 
statute  authorizing  consolidation  which  is  applicable  to  all  gas  com- 
panies organized  or  to  be  organized  in  the  state  and  doing  business 
in  the  same  city,  since  not  special  or  local  legislatiqn.*® 

There  is  no  impairment  of  contracts  between  a  constituent  com- 
pany and  third  persons  by  a  statute  authorizing  a  consolidation,^ 
and  a  constitutional  provision  forbidding  extension  of  the  charters 
of  the  constituent  corporations  does  not  preclude  the  granting  of 
authority  to  consolidate.®^       , 

§4672.  Mode, of  conferring'  authority.  Authority  to  consolidate 
may  be  conferred  upon  corporations  by  a  provision  in  their  charters, 
or  in  the  charter  of  one  of  them ;  '^  by  antecedent  or  contemporane- 
ous legislation  not  connected  with  the  charter ;  or  it  may  be  conferred 
by  a  statute  passed  after  their  creation,®*  subject  to  the  rights  of 
stockholders,®*  and  provided  such  an  act  is  not  in  violation  of  a  con- 
stitutional prohibition.®^    So  authority  may  be  conferred  in  effect  by 

84  See,  generally,  §§228-237,  supra.  Wall.  (U.  S.)   190,  222,  20  L.  Ed.  550. 

86  See  Shields  v.  Ohio,  95  U.  S.  319,  91  Market  St.  tly.  Co.  v.   Hellman, 
24  L.  Ed.   357.     See   also   note   in   3  109  Cal.  571,  42  Pac.  225. 
Ann.  Cas.  499,  covering  both  muniei-  92  See  Nugent  v.  Board  Sup  'rs  Put- 
pal  and  private  .corporations.  nam  Co.,  19  Wall.  (U.  S.)  241,  22  L. 

86  See  In  re  Prospect  Park  &  C.  Ed.  83;  Sparrow  v.  Evansville  &  C. 
r.  E.  Co.,  67  N.  T.  371,  378.  B.  Co.,  7  Ind.  369. 

87  People  V.  People 's  Gaslight  &  But  see  §  4673,  infra,  as  to  necessity 
Coke  Co.,  205  HI.  482,  98  Am.  St.  Eep.  that  power  be  conferred  on  each  con- 
244,  68  N.  E.  950.,  stituent  company. 

88  State  V.  Hancock,  2  Pennew.  93  See  Fisher  v.  Evansville  &  C.  E. 
(Del.)  252,  45  Atl.  851.  Co.,  7  Ind.  412;  Black  v.  Delawi.re  & 

89 People    V.    People's    Gaslight    &  E.  Canal  Co.,  24  N.  J.  Bq.  455. 

Coke  Co.-,  205  111.  482,  98  Am.  St.  Eep.  94  See  §  4685,  infra. 

?44,  68  N.  E.  950.  96  See  §  4671,  supra. 

90  Pennsylvania    College    Cases,    13 
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subsequent  legislative  recognition  of  the  consolidated  company  or 
by  subsequent  ratification.'* 

§  4673.  Necrasity  for  power  to  be  conferred  on  each  of  constituent 
companies.  It  is  generally  held  that  there  can  be  no  valid  consoli- 
dation unless  each  constituent  corporation  has  the  power  to  consol- 
idate,''' although  there  is  a  New  York  decision  tending  to  the 
contrary.**  However,  it  has  been  held  that  the  power  of  one  cor-, 
poration  to  consolidate  miay  be  contained  in  the  provisions  of  a  statute 
authorizing  another  company  to  consolidate  with  others,  and  need 
not  be  inserted  in  its  own  charter  or  be  contained  in  a  statute  passed 
with  special  reference  to  it.''  Authority  given  a  particular  company 
to  consolidate  with  others  does  not  pass  to  a  company  in  which  it  is 
consolidated,  it  has  been  held.^ 

§  4674.  Ratification  as  equivalent  to  prior  grant  of  power.  As  al- 
ready stated  in  a  preceding  chapter,  a  corporation  may  acquire  a  de 
jure  existence  by  reason  of  legislative  ratification  or  recognition  of 
an  unauthorized  claim  of  corporate  existence.^  In  like  manner,  an 
unauthorized  consolidation  of  corporations  may  be  rendered  valid 
by  legislative  ratification  or  recognition,^  and  a  ratification  is  not 
unconstitutional  as  conferring  special  privileges  nor  as  violating 
vested  rights.*  However,  a  statute  which  merely  'authorizes  con- 
solidations such  as  one  already  made  without  authority,  where  not 
in  terms  retroactive,  does  not  validate  the  consolidation.^  A  merger 
which  is  expressly  ratified  by  statute  cannot  be  said  to  be  against 
public  policy.* 

96  See  §  4674,  infra.  529,    36    S.   W.   56,   rev'g    (Tex.    Civ. 

a?  Louisville   &   N.   R.   Co.   v.   Ken-  App.),  33  S.  W.  899. 

tucky,  161  U.  S.  677,  40  L.  Ed.  849;  2  See     generally     §§19Q,    235,    434, 

Spencer  v.  Seaboard  Air  Line  K.  Co.,  supra. 

137  N.  C.  107,  1  L.  E.  A.  (N.  S.)  604,  3  Mead  v.  New  York,  H.   &  N.  E. 

49  S.  E.  96;  Morrill  v.  Smith  County,  Co.,  45  Conn.   199;   Bishop   v.  Brain- 

89  Tex.  529,  36  S.  W.  56.     To  same  ef-  erd,  28  donn.  289;  McAuley  v.  Colum- 

fect,  see   State  v.  Comsolidation  Coal  bus,  C.   &   I.   0.  E..Co.,   83   Bl.   348; 

Co.,  46  Md.  1,  12.  Mitchell  v.  Deeds,  49  111.  416,  95  Am. 

For  like  rule  as  to  contracts  in  gen-  Dee.  621 ;  Eeid  v.  Norfolk  Southern  E. 

eral,  see  §  913,  supra.  Co.,  162  N.  C.  355,  78  S.  B.  306. 

98  In  re  Prospect  Park  &  C.  I.  E.  4  Eeid  v.  Norfolk  Southern  E.  Co., 
Co.,  "67  N.  Y.  371.    See  also  New  York  162  N.  C.  355,  78  S.  B.  306. 

&  N.  B.  E.  Co.  V.  New  York,  N.  H.  &  B  American    Loan    &    Trust    Co.    v. 

H.  E.  Co.,  52  Conn.  274.  Minnesota  &  N.  W.   E.   Co.,  157  III. 

99  Spencer  v.  Seaboard  Air  Line  E.       641,  42  N.  E.  153. 

Co.,  137  N.  C.  107,  1  L.  E.  A.  (N.  S.)  6  Eeid  v.  Norfolk  Southern  E.  Co., 

604,  49  S.  E.  96.  162  N.  C.  355,  78  S.  E.  306. 

■1  Morrill  v.  Smith  County,  89  Tex. 
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§4675.  Consent  of  public  service  commission.  Consolidations  of 
corporations,  and  what  is  largely  in  effect  the  same — the  sale  of  the 
assets  of  a  public  service  company  to  another  company — are  often 
required  to  be  with  the  consent  of  l;he  public  service  commission,'' 
and  such  statutes  have  been  held  a  proper  delegation  of  power  by 
the  legislature  *  and  otherwise  constitutional.*  If  conditions  upon 
which  the  public  service  commission  consekt  to  a  consolidation  are  not 
complied  with,  the  consolidation  is  of  ni>  effect.^"  It  is  proper  for 
the  commission,  it  is  held  in  New  Jersey,  to  refuse  to  approve  the 
combine  where  the  scheme  involves  the  issue  of  stock  of  the  new 
corporation  for  less  than  par  in  violation  of  a  statute,  or  where  it 
is  unfair  to  the  preferred  stockholders  of  one  of  the  companies.^^ 
Consent  of  a  public  service  commission  to  a  consolidation  is  not  res 
judicata  in  the  sense  that  it  is  judicial,  but  it  is  final  in  the  sense 
that  through  it  the  state  speaks.^^  The  statutes  or  constitution,  in 
some  states,  makes  the  action  of  the  commission  in  approving  a  con- 
solidation final  and  not  reviewable  except  as  provided  for  thereby.  ^^ 
Of  course,  consent  of  a  public  service  commission  to  a  consolidation 
does  not  authorize  a  consolidation  offending  the  anti-trust  statutes.^* 

§4676.  Consideration  and*  construction  of  statutes  as  permitting 
or  forbidding  consolidation — In  general.  It  is  undoubtedly  true 
that  where  constitutional  or  legislative  authority  for  a  consolidation 
or  merger  is  asserted,  such  authority  will  not  be  implied  but  must 
be  clearly,  distinctly  and  expressly  conferred.^^  For  instance,  a 
statute  which  provides  that,  in  case  of  the  consolidation  of  corpora- 
tions, the  consolidated  corporation  shall  be  liable  for  the  debts  of 
the  original  companies,  does  not  itself  authorize  consolidations,  but 
• 

1  Ex  'parte  Birmingham,  —  Ala.  — ,  12  Venner  v.  New  York  Cent.  &  H. 

74  So.  51;  New  York  Cent.  E.  Co.  v.       River  E.  Co.,  177  N.  Y.  App.  Div.  296, 
Stevenson,    277    111.    474,    115    N.    B.       164  N.  Y.  Supp.  626. 
633.  ISWinfree      v.      Riverside      Cotton 

8  Ex  parte  Birmingham,  —  Ala.  — ,       Mills,  113  Va.  717,  726,  75  S.  E.  309. 
74  So.  51.  14  Venner  v.  New  York  Cent.  &  H. 

9  American  Malt  Corporation  v.  Eiver  E.  Co.,  177  N.  Y.  App.  Div.  296, 
Board  of  Public  Utility  Com'rs,  86  N.      164  N.  Y.  Supp.  626. 

J.  L.  668,  92  Atl.  362.  15  See  William  B.  Eiker  &  Son  Co. 

10  Mobile,  J.  &  K.  C.  E.  Co.  v.  State,  v.  United  Drug  Co.,  79  N.  J.  Eq.  580, 
89  Miss.  724,  122  Am.  St.  Eep.  295,  41  Ann.  Cas.  1913  A  1190  with  note,  82 
So.  259,  afe'd  210  U.  S.  187,  52  L.  Ed.  Atl.  930;  Colgate  v.  United  States 
1016.  Leather  Co.,  75  N.  J.  Eq.  229,  19  Ann. 

"American     Malt     Corporation     v.       Cas.  1262,  72  Atl.  126. 
Board  of  Public  Utility  Com''rs,  86  N. 
J.  L.  668,  92  Atl.  362. 
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applies  merely  to  consolidations  otherwise  authorized.^^  Likewise  a 
prohibition  against  consolidating  parallel  and  competing  lines  does 
not  authorize  the  consolidation  of  lines  which  are  neither  parallel  nor 
competing.^''  A  statute  authorizftag  a  railroad  company  ' '  to  unite  or 
connect  with"  another  road  does  not  confer  authority  to  consolidate 
with  such  road,^*  and  a  statute  authorizing  a  railroad  company  "to 
connect  itself  with  any  othler  railroad  company"  simply  means  a 
traffic  consolidation  and  not  a  corporate  consolidation.^*  Power  con- 
ferred by  statute  upon  corporations  to  "lease  and  dispose"  of  their 
property  does  not  authorize  merger  or  consolidation.^"  Statutes  in 
some  states  which  authorize  sales  oi  all  the  property  of  a  corporation 
under  certain  conditions'^  do  not  authorize  a  consolidation.  How- 
ever, it  has  been  held  that  a  statute  authorizing  corporations  of  a  cer- 
tain class,  such  as  railroads,  to  "purchase"  the  property  of  other  like 
companies,  includes  power  to  acquire  the  property  by  any  form  of 
lawful  agreement,  and  it  is  not  necessary  that  the  transaction  take 
the  form  of  a  technical  sale,  but  it  'authorizes  a  merger  or  consolida- 
tion agreement.^' 

§  4677,  —  Statutes  applicable  only  tO'  particular  kinds  of  corpora- 
tions. In  investigating  the  statutes  relating  to  consolidation  and 
merger,  it  should  be  kept  in  mind  that  in  most  of  the  states  there 
are  separate,  and  oftentimes  considerably  different,  statutes  relating 
to  consolidation  or  merger  or  both,  governing  particular  classes'  of 
corporations,  such  as  railroads,  banks,  etc.  In  some  states  there  is 
merely  a  general  statute  relating  to  consolidation,  -applicable  gener- 
ally to  all  corporation^  within  its  terms;  in  other  states,  there  is  a 
general  statute  relating  to  consolidation  and  also  other  separate  stat- 
utes providing  for  the  consolidation  of  particular  corporations,  such, 
as  railroad  companies,  street  railroad  companies,  etc.;  and  in  still 
other  states  there,  is  no  statute  authorizing  consolidation  of  corpora- 
tions generally," but  merely  one  or  more  statutes  authorizing  the  con- 
is  Kavanagh  v.  Omaha  Life  Ass  'n,  20  Knaip  v.  Supreme  Commandery, 
84  Fed.  295;  American  Loan  &  Trust  United  Order  of  Golden  Cross  of 
Co.  V.  Minnesota  &  N.  W.  E.  Co.,'  157  World,  121  Tenn.  212,  118  S.  W.  390. 
HI.  641,  42  N.  B.  153.  21  Germer    v.    Triple-State    Natural 

17  East  Line  &  E.  Eiver  Ey.  Co.  v.      Gas  &  Oil  Co.,  60  W.  Va.  143,  54  S.  E. 
State,  75  Tex.  434,  12  S.  W.  690.  509. 

18  Louisville   &  N.  E.   Co.  v.  Ken-  22  Chicago  &  E.  I.  R.  Co.  v.  Doyle, 
tucky,  161  U.  S.  677,  40  L.  Ed.  849.          256  El.  514,  519,  100  N.  E.  278. 

19  Morrill  v.  Smith  County,  89  Tex. 
529,  36  S.  W.  56. 
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solidation  of  particular  corporations,  such  as  railroads,  street  rail- 
roads,  banks,  or  the  like.** 

When  a  statute  authorizes  the  consolidation  of  particular  corpora- 
tions only,  or  of  corporations  of  a  particular  class  only,  it  does  not 
apply  to  other  corporations,  or  corporations  of  a  different  class.  A 
statute  authorizing  corporations  theretofore  organized  to  consolidate 
does  not  authorize  the  consolidation  of  corporations  afterwards  organ- 
ized.^ If  it  merely  permits  "manufacturing"  companies*^  to  con- 
solidate, it  is  held  that  this  permits  a  consolidation  of  electric  light 
companies*®  but  not  of  ice  companies  merely  collecting  and  selling 
natural  ice.*''  Generally,  an  act  authorizing  railroad  companies  to 
consolidate  applies  to  and  includes  street  railroads,**  unless  there  is 
something  to  show  an  intention  to  exclude  them.*^ 

Special  statutes  often  authorize  and  'govern  the  consolidation  or 
merger  of   railroad   companies,**   companies   operating  street   rail- 


23  For  partial  list  of  statutes,  com- 
piled in  1900,  see  note  in  52  Ij.  E.  A. 
369,  374. 

24  Shelbpille  &  E.  Turnpike  Co.  v. 
Barnes,  42  Ind.  498. 

26  What  are  manufacturing  com- 
panies, see   §  88,  supra. 

26Beggs  V.  Edison  Bleo.  Illuminat- 
ing Oo.,  96  Ala.  295,  38  Am.  St.  Eep. 
94,  11  So.  381. 

27  People  V.  Knickerbocker  Ice  Co., 
99  N.  Y.  181,  1  N.  E.  669. 

28  In  re  Washington  St.,  A.  &  P. 
E.  Co.,  115  N.  Y.  442,  22  N.  E.  356, 
aff'g  52  Hun  (N.  Y.)  311,  5  ]Sf.  Y. 
Supp.  855. 

29  Philadelphia  v.  Thirteenth  &  F. 
Streets  Co.,  1  Leg.  Graz.  Eep.  (Pa.) 
163. 

30  Bonner  v.  Terre  Haute  &  I.  E. 
Co.,  151  Fed.  985,  construing  Indiana 
statute  as  not  confined  to  intersecting 
roads;  Dady  v.  Georgia  &  A.  Ey.,  112 
Fed.  838,  Georgia  statute;  National 
Bank  of  Wilmington  &  Brandywine  v. 
Wilmington,  N.  C.  &  S.  E.  Co.,  9  Del. 
Oh.  258,  81  Atl.  70;  Bohmer  v.  HafEen, 
161  N.  Y.  890,  55  N.  B.  1047,  aff'g 
35  N.  Y.  App.  Div.  881,  54  N.  Y. 
Supp.  1030. 

Often-  the  power  to   consolidate  is 


conferred  only  upon  lines  whose  roads 
form  a  connecting  and  continuous 
line.  Hancock  v.  Iiouisville  &  N.  E. 
Co.,  145  U.  S.  409,  36  L.  Ed.  755; 
Livingston  County  v.  First  Nat.  Bank 
of  Portsmouth,  128  V.  S.  102,  82  L. 
Ed.  359;  Central  Railroad  &  Banking 
Co.  V.  Maeon,  43  Ga.  605,  646;  State  v. 
Atchison  &  N.  E.  Co.,  24  Neb.  143,  8 
Am.  St.  Eep.  164,  38  N.  W.  43;  Wal- 
lace V.  Long  Island  E.  Co.,  12  Hun 
(N.'  Y.)  460.  What  are  connecting 
and  continuous  lines,  which  are  au- 
thorised to  Consolidate,  has  often  been 
before  the  courts  for  determination. 
Georgia  Pac.  Ey.  Co.  v.  Gaines,  88 
Ala.  377,  7  So.  382;  Eaff  v.  Darrow, 
184  Ind.  353,  111  N.  E.  189;  Smith  v. 
Cleveland,  C,  C.  &  St.  L.  E.  Co.,  170 
Ind.  382,  81  N.  E.  501;  Black  v.  Dela- 
ware &.E.  Canal  Oo.,  22  N.  J.  Eq, 
130;  State  v.  Vanderbilt,  37  Ohio  St. 
590.  According  to  the  weight  of  au 
thority,  an  act  authorizing  the  con- 
solidation of  railroad  companies  own- 
ing connecting  lines,  oj  whose  roada 
are  so  located  as  to  peirait  passage  of 
cars  continuously  over  each  other's 
lines,  does  not  authorize  consolidation 
of  companies  whose  roads  are  con- 
nected by  leased  lines  only.    State  v. 
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roads,'^  gas  companies,'^  banking',^^  tmst,'*  and  insurance  com- 
panies,^^ building  and  loan  associations,^*  and  the  like.  So  there 
are  special  statutes  in  some  states  as  to  consolidation,  applicable  only 
to  membership  corporations.^' 


Vanaerbilt,  37  Ohio  St.  590;  Bast  Line 
&  E,  Biver  Ey.  Co.  v.  State,  76  Tex. 
434,  18  S.  W.  690.  Compare  Black  v. 
Delaware  &  E.  Canal  Co:,  22  N.  J.  Eq. 
130.  Sueh  a  statute  does  not  apply  to 
corporations  owning  and"^  operating 
competing  or  parallel  roads.  State  v. 
Atchison  &  N.  R.  Co.,  24  Neb.  143, 
158,  8  Am.  St.  Eep.  164,  38  N.  W.  43; 
State  V.  Vanderbilt,  37  Ohio  St.  590. 
See  Louisville  &  N.  E,  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  Ed.  849. 
Statutes  authorizing  railroad  com- 
panies having  a  continuous  line  to 
consolidate  include  companies  whose 
line  is  continuous  by  means  of  inter- 
vening railroad  bridge  owned  by  an- 
other company.  New  York  Cent.  & 
H.  Eiver  E.  Co.  v.  Yonkers,  103  N.  Y. 
Supp.  252. 

Parallel  or  competing  lines,  see 
§  4681,  infra. 

31  Eaff  v.  Darrow,  184  Ind.  353,  111 
N.  E.  189;  New  Jersey  &  H.  Eiver  E. 
Co.  V.  American  Electrical  Works,  82 
N.  J.  L.  391,  81  Atl.  98P,  aff'g  81  N, 
J.  L.  34,  78  Atl.  670;  In  re  Trenton 
St.  Ey.  Co.   (N.  J.  Eq.),  47  Atl.  819. 

Whether  street  railway  company 
was  actually  ' '  engaged  in  operating ' ' 
its  road,  so  as  to  be  entitled  to  con- 
solidate, see  Norton  v.  Union  Traction 
Co.  of  Indiana,  183  Ind.  666,  Ann.  Cas. 
1918  A  156,  110  N.  E.  113,  followed 
in  EafE  v.  Darrow,  184  Ind.  35.3,  111 
N.  E.  189.  "Operating"  company,  as 
term  is  used  in  statute  authorizing 
such  companies  to  consolidate,  refers 
to  the  road  rather  than  the  corpora- 
tion. Norton  v.  Union  Traction  Co. 
of  Indiana,  183  Ind.  666,  Ann.  Cas. 
1918  A  156,  110  N.  E.  113. 

A  street  railroad  company  organized 
under  the  general  railroad  act  may,  it 
seems,  consolidate  with  another  street 


railway  company.  In  re  Trenton  St. 
Ey.  Co.  (N.  J.  Eq.),  47  Atl.  819. 

32 People  V.  People's  Gaslight  & 
Coke  Co.,  205  111.  482,  98  Am.  St.  Eep. 
244,  68  N.  E.  950;  Attorney  General 
V.  Consplidated  Gas  Co.,  124  N.  Y. 
App.  Div.  401,  108  N.  Y.  Supp.  823. 

LegiBlative  'authority  to  buy  stock 
in  other  corporations,  or  to  merge  cor- 
porate rights  with  those  of  other  cor- 
porations, was  held  to  authorize  a 
consolidation  of  a  gas  light  company, 
a  heating  company,  and  an  electric 
company,  the  three  operating  in  the 
same  territory.  Motter  v.  Kennett 
Tp.  Elec.  Co.,  212  Pa.  613,  62  Atl.  104. 

33  Colby  V.  Equitable  Trust  Co.,  124 
N.  Y.  App.  Div.  262,  108  N.  Y.  Supp. 
978;  Bank  of  Long  Island  v.  Young, 
101  N.  Y.  App.  Div.  88,  91  N.  Y.  Supp. 
849. 

The  Natidnal  Bank  Act  authorizes 
consolidation  of  national  banks.  Bon- 
net V.  First  Nat.  Bank,  24  Tex.  Civ. 
App.  613,  60  S.  W.  325. 

34  Colby  v.  Equitable  Trust.  Co.,  124 
N.  Y.  App.  Div.  262,  108  N.  Y.  Supp. 
978. 

36  Jackson  v.  Knights  &  Ladies  of 
Orient,  101  Kan.  383,  466,  167  Pae. 
1046;  Eiddell  v.  Eochester  German 
Ins.  Co.  of  New  York,  35  E.  L  45,  85 
Atl.  273,  construing  New  York  statute. 
See  also  Grand  Fraternity  v.  Cliff,  24 
Colo.  App.  480,  135  Pac.  125. 

Necessity  for  consent  of  insurance 
commissioners,  see  Austin  v.  National 
Casualty  Co.,  125  Minn.  390,  147  N. 
W.  281. 

_36  Eoyer  v.  Perkins  Loan  &  Trust 
Co.,  101  Kan.  733,  168  Pac.  848.  Se? 
also  Continental  Nat.  Building  &  Loan 
.Ass'n  V.  Miller,  44  Fla.  757,  33  So. 
404. 

37  In  re  Lodge  Principle  &  Civility, 
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The  consolidation  of  religious  corporations  is  also  often  expressly 
provided  for  by  statute ;  **  but  in  all  matters  ecclesiastical  the  deci- 
sion of  the  ecclesiastical  tribunals  is  generally  held  to  be  binding  on 
the  courts.'^  This  question  is  considered  more  in  detail  in  works  re- 
lating to  religious  societies,  which  should  be  consulted. 

§4678.  Statutory  prohibitions — In  general.  Constitutional  and 
statutory  prohibitions  of  certain  consolidations  exist  in  many  of  the 
states,  including  prohibitions  of  consolidation  of  parallel  and  compet- 
ing companies,*"  or  of  rival  or  competing  companies  in  general.*^  So  a 
consolidation  may  be  invalid  because  in  violation  of  federal  or  state 
anti-trust  laws.*^  However,  a  consolidation  of  gas  companies  is  not 
necessarily  invalid  as  creating  a  monopoly.** 

In  some  states,  the  consolidation  of  foreign  and  domestic  corpora- 
tions, or  at  least  certain  classes  of  such  corporations,  is  expressly 
forbidden.** 


No.  39,  Order  Sons  of  Italy,  Inc.,  166 
N.  Y.  Supp.  452. 

38,See  Sharp  v.  Bonham,  213  Fed. 
860;  Helm  v.  Zarecor,  213  Fed.  648; 
Hayes  v.  Manning,  263  Mo.  1,  172  S. 
W.  897;  Westminster  Presbyterian 
Chureh  of  West  Twenty-Third  St.  v. 
Trustees  of  Presbytery  of  New  York, 
211  N.  Y.  214,  105  N.  E.  199. 

39  First  Presbyterian  Chureh  of  Lin- 
coln V.  First  Oamberland  Presbyterikn 
Church  of  Lincoln,  245  111.  74,  19  Ann. 
Cas.  275,  91  N.  E.  761;  Ramsey  v. 
Hicks,  174  Ind.  428,  30  L.  E.  A.  (N. 
S.)  665,  with  note,  92  N.  E.  164,  9,1 
N.  B.,344;  Brown  v.  dark,  102  Tex. 
323,  24  L.  E.  A.  (N.  S.)  670,  116  S.  W. 
360. 

The  construction  placed  upon  the  pro- 
visions of  the  discipline  of  the  Meth- 
odist Episcopal  Church  by  the  bishops 
and  ecclesiastical  authorities  there- 
of is  that  two  or  more  churches 
may  be  consolidated  into  one  by  the 
bishop  presiding  at  an  annual  con- 
ference, and  the  trustees  thereof  suc- 
ceed the  trustees  of  the  constituent 
churches.  This  course  of  procedure  is 
the  recognized  practice  of  the  church. 
In  the  case  at  bar  three  churches  were 
80  united,  two  of  them  unincorporated 
and  one  incorporated.    The  action  of 

8321 
VII  Priv.  Corp.— 63 


the  bishop  in  consolidating  them  was 
held  binding  on  the  courts.  Trustees 
of  Trinity  M.  E.  Chureh  of  Norwich 
V.  Harris,  73  Conn.  216,  50  L.  E.  A. 
636,  47  Atl.  116. 

40  See  §  4681,  infra. 

For  list  of  constitutional  and  stat- 
utory provisions  (compiled  in  1900) 
forbidding  consolidation  of  parallel 
and  competing  companies,  see  note  in 
52  L.  E.  A.  369,  373,  376. 

41  Watson  V.  Harlem  Nav.  Co.,  52 
How.  Pr.   (N.  Y.)   348. 

The  consolidation  of  corporations 
engaged  in  the  same  general  line  of 
business  is  not  necessarily  against 
public  policy,  or  prohibited  by  a  stat- 
ute providing  that  no  stock  corpora- 
tion shall  "combine"  with  any  other 
corporation  for  the  prevention  of  com- 
petition. Cameron  v.  New  York  &  M. 
V.  Water  Co.,  62  Hun  (N.  Y.)  269, 
16  N.  Y.  Supp.  757,  133  N.  Y.  336,  31 
N.  E.  104. 

42  See  supra,  chapter  ofl.  Monopolies. 

43  In  re  Consolidated  G-as  Co.  of 
New  York,  56  N.  Y.  Misc.  49,  106  N. 
Y.  Supp.  407,  aff'd  124  N.  Y.  App. 
Div.  401,  108  N.  Y.  Supp.  823. 

44  See,  generally,  §  4814  et  seq.,  in- 
fra. 


§  4678]  Peivatb  Coepobatioits  [Cli.  60 

"Whether  statutes  forbidding  "consolidation"  of  corporations,  such 
as  railroad  companies,  under  certain  circumstances,  as  where  they  are 
parallel  and  competing  roads,  extends  to  a  mere  sale  or  lease,  has 
already  been  not^d.^ 

§  4^79.  —  Liitiitation  as  to  number  of  constituent  companies.    A 

statute  in  termS  authorizing  the  consolidation  of  "two"  corporations 
into  a  new  corporation  does  not  mean  that  no  greater  number  of 
corporations  than  two  can  consolidate,  but  authorizes,  by  intend- 
ment, the  consolidation  of  two  or  more  corporations.*®  So  a  statute 
authorizing  the  consolidation  of  "any  two  corporations"  etc.,  per- 
mits a  consolidation  although  one  of  the  constituent  companies  is  it- 
self a  consolidated  corporation.*''  A  proviso  in  a  statute  that  no  more 
than  two  corporations  "then  existing"  shall  be  consolidated  into  one 
does  not,  of  course,  prevent  the  consolidation  of  more  than  two  cor- 
porations thereafter'  organized.** 

§  4680.  —  Right  to  combine  as  limited  to  corporations  of  the  same 
or  a  similar  nature.  In  New  Jersey,  the  right  to  consolidate  is 
limited  by  statute  to  corporations  organized  to  carry  on  "any  kind 
of  business  of  the  same  or  a  similar  nature";  and  it  is  held  there- 
under that  the  nature  of  the  business  is  to  be  determined  by  refer- 
ence to  the  charter  or  certificate  of  incorporation,**  and  that  an 
attempted  consolidation  of  the  United  States  Leather  Company, 
whose  primary  object  was  to  manufacture  and  sell  leather,  lumber 

45  gee  §  1238,  supra.  *8  Chicago  &  W.  I.  R.  Co._  v.  Heid- 

16  People  V.  Eice,  66  Hun   (N.  T.)  enreich,  254  111.   231,   235,   Ann.  Gas. 

130,  21  JSr.  Y.  Supp.  48,  afE'd  138  N.  Y.  1913  O  266,  9?  N.  E.  567.     To  same 

614,  33  2Sr.  E.  1083.  effect,  see  Barrows  v.  People's  G-as- 

The  right  of  consolidation  is  not  light  &  Coke  Co.,  75  Fed.  794. 
limited  to  two  companies,  under  a  pro-  49  Colgate  v.  United  States  Leather 
vision  of  statute  that  "any  railroad  Co.,  75  N.  J.  Eq.  229,  19  Ann.  Cas. 
company  »  *  *  shall  have  the  1262,  72  Atl.  126. 
power  to  intersect,  join  and  unite  its  ,  "It  is  not  the  business  in  fact  car- 
railroad  with  any  other  railroad  ried  on,  but  the  business  for  which 
*  *  *  and  such  railroad  companies  the  two  are  organized,  that  determines 
are  authorized  to  merge  and  consoli-  under  section  104  the  right  to  merge." 
date  the  iStock  of  the  respective  com-  American  Malt  Corporation  v..  Board 
panies."  Bonner  v.  Terre  Haute  &  of  Public  Utility  Com'rs,  86  N.  J.  L. 
I.  R.  Co.,  151  Fed.  985.  668,  92  Atl.  362. 

47  Jones  V.  Missouri-Edison  Elec.  Waterworks  companies  may  be  con- 
Co.,  135  Fed.  153,  rev'd  on  other  solidated  under  this  statute.  Glou- 
grounds  144  Fed.  765,  construing  Mis-  eester  Turnpike  Co.  v.  American  Pipe 
souri  statuteT  Co.,  77  TST.  J.  Eq.  471,  78  Atl.  708. 
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and  belting,  with  the  Central  Leather  Company,  whose  charter  gave 
it  much  more  extensive  powers  than  those  of  the  former  company, 
was  unauthorized.^"  In  other  words,  under  this  statute,  a  corporatiori 
whose  charter  confers  on  it  more  extensive  primary  powers  than 
does  the  charter  of  the  other  company  cannot  he  consolidated  with 
it.*^  However,  it  is  held  under  such  statute  that  it  is  immaterial 
that  one  corporation  has  the  added  charter  power  to  purchase  and 
hold  stock  in  the  other  company,  especially  where  that  power  to  hold 
stock  in  another  company  is  also  conferred  upon  corporations  gen- 
erally by  a  statute,  and  it  is  immaterial  that  one  company  is  a  holding 
company.*^ 

In  New  York,  under  the  Memberships  Corporations  Law  authoriz- 
ing the  consolidation  of  corporations  incorporated  "for  kindred  pur- 
poses," it  is  held  that  a  Y.  "W.  C.  A.  may  be  consolidated  with  a  non- 
sectarian  association  whose  objects,  as  stated  in  its  charter,  are  "the 
amelioration  of  the  condition  and  the  promotion  of  the  interests  of 
young  women."*' 

The  construction  put  on  a  Louisiana  statute  of  this  class  is  set  forth 
in  the  note  below.** 

§4681.  — Parallel  or  competing'  lines.  The  legislature  may,  and 
in  most  of  the  states  has,  prohibited  the  consolidation  of  parallel  or 
competing  lines,**  and  in  some  states  the  prohibition  is  Contained  in 

60  Colgate  V.  TJnited  States  Leather  and   relies   upon   a  provision   in   the 

Co.,  75  N.  J.  Eq.   229,  19  Ann.  Gas.  agreement  of  consolidation  that  mem- 

1262,  72  Atl.  126.  bership  in  some  protestant  evangelical 

M  Copeland  v.  United  Shoe  Maehin-  church    shall    be    a    qualification    for 

ery  Co.,  84  N.  J.  Bq.  276,  94  Atl.  404.  membership.     In  re  Young  Women's 

"The    acts    authorizing    consolida-  Ass'n  City  of  Troy,  169  N.  Y.  App. 

tion  neither  permit  nor   contemplate  Div.  734,  155  N.  Y.  Supp.  838. 

that  a  change  of  the  objects  of  in-  54  A  statute  of  Louisiana -authoriz- 

corporation  is  to  be  accomplished  by  ing  the   consolidation   of  business  or 

means  of  a  consolidation  agreement,"  manufacturing  corporations  whose  ob- 

which  would  be  the  result  if  a  com-  jeets   and   business   are  of   the   same 

pany  having  lesser  powers  should  be  nature  was  held  not  to  authorize  the 

merged  into  a  company  having  great-  consolidation  of  two  corporations,  the 

er  powers.     Colgate  v.  TJnited  States  life   of   one   of  which  was  to  termi- 

Leather  Co.,  supra.  nate  at  the  commencement  of  the  life 

M  American    Malt    Corporation    v.  of  the  other.     New  Orleans  Gaslight 

Board  of  Public  Utility  Com'rs,  86  N.  Co.  v.  Jjouisiana  Li^ht  &  Heat  Pro- 
J.  L.  668,  92  Atl.  362.                               .  ducing  &  Manufacturing  Co.,  11  Fed. 

63  But   in   a   dissenting  opinion  by  277.    But  the  contrary  was  held  on 

Justice  Howard,  he   contends  that  a  appeal  in  115  TJ.  S.  650,  29  L.  Ed.  516. 

nonsectarian  body  cannot  be  said  to  66  Pearsall  v.  Great  Northern  R.  Co., 

be  kindred  to  a  sectarian  association,  161  U.  S.  646,  40  L.  Ed.  838,  rev'g  73 
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the  state  constitution.  Such  legislation,  even  where  it  affects  inter- 
state roads,  is  not  unconstitutional  as  an  improper  interference  with 
interstate  commerce.**  A  constitutional  or  statutory  prohibition  of 
consolidation  of  railroads  owning  parallel  or  competing  lines  does 
not  apply  to  street  railway  companies.*'' 

The  question  then  arises  as  to  what  are  parallel  and  what  are 
competing  lines.  It  is  to  be  noted,  in  the  first  place,  that  these  pro- 
hibitions generally  are  of  parallel  "or"  competing  lines  rather  than 
parallel  "and"  competing  lines.*'  Parallel  lines  are  not  necessarily 
competing  lines,*^  nor  lines  equidistant  from  each  other,*"  but  are 
lines  running  between  the  same  two  points  or  localities.*^  As  to 
whether  lines  are  competing  lines,  within  such  a  prohibition,*^  it  has 
been  held  that  if  two  lines  have  only  one  point  in  common,  they 
are  not  competing  lihes,*^  although  there  is  authority  to  the  con- 
trary.** The  word  "conipeting"  means  a  road  ready  and  complete 
for  operation.**  For  further  and  a  more  detailed  discussion  of  this 
subject,  reference  should.be  to  standard,  textbooks  on  the  law  of 
railroads. 


Fed.  933;  Venner  v.  New  York  Cent. 
&  H.  Eiver  E.  Co.,  177  N.  Y.  App. 
Div.  296,  164  N.  Y.  Supp.  626. 

Does  not  apply  to  consolidation  of 
terminal  railroads.  Spencer  v.  Sea- 
board Air  Line  R.  Co.,  137  N.  C.  107, 
1  L.  R.  A.  (N.  S.)  604,  49  S.  E.  96. 

Lease  of  parallel  or  competing  lines, 
see  §  1238,  supra. 

56  Louisville  &  N.  E.  Co.  v.  Ken- 
tucky, 161  U.  S.  677,  40  L.  Ed.  849, 
aff'g  97  Ky.  675,  31  8.  W.  476. 

57  Venner  v.  Chicago  City  R.  Co., 
258  111.  523,  544,  101  N.  E.  949;  State 
V.  Lincoln  Traction  Co.,  90  Neb.  535, 
134  N.  W.  278;  Gyger  v.  Philadelphia 
City  Passenger  Ey.  Co.,  136  Pa.  St.  96, 
9  L.  E.  A.  369,  20  Atl.  399. 

68  Com.  V.  Louisville  &  N.  E.  Co., 
144  Ky.  324,  Ann.  Cas.  1913  A  633, 
138  S.  W.  291. 

59  Louisville  &  N.  R.  Co.  v.  Ken- 
tucky, 161  IT.  S.  677,  40  L.  Ed.  849. 

60  Com.  V.  Louisville  &  N.  R.  Co., 
144  Ky.  324,  Ann.  Cas.  1913  A  633- 
with  note,  138  8.  W.  291. 

61  Parallel  railroads  are  those  run- 
ning in  one  general  direction,  travers- 


ing the  same  section  of  country,  and 
running  within  a  few  miles  of  each 
ether  throughout  their  respective 
routes.  State  v.  Montana  E.  Co.,  21 
Mont.  221,  45  L.  E.  A.  271  with  note, 
53  Pac.  623. 

62  See  Louisville  &  N.  E.  Co.  v. 
Kentucky,  161  TJ.  S.  677,  40  L.  Ed. 
849;  Dady  v.  Georgia  &  A.  Ey.,  112 
Fed.  838;  Kimball  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  46  Fed.  888;  Illinois  State 
Trust  Co.  V.  St.  Louis,  I.  M.  &  S.  E. 
Co.,  217  HI.  504,  75  N.  B,  562;  Com. 
V.  Louisville  &  N.  E.  Co.,  148  Ky.  94, 
146  S.  W.  767;  Com.  v.  Louisville  & 
N.  E.  Co.,  144  Ky.  324,  Ann.  Cas. 
1913  A  633,  138  8.  W.  291. 

63  East  Line  &  E.  Eiver  Ry.  Co.  v. 
State,  75  Tex.  434,  12  S.  "W.  690. 

Railroad'  lines  are  not  competing 
ones  because  of  their  contiguity  or 
intersection  at  a  terminal  point. 
Smith  V.  CLeveland,  C,  C.  &  St.  L. 
R.  Co.,  170  Ind.  382,  81  N.  E.  501. 

64  State  V.  Montana  R.  Co.,  21  Mont. 
221,  45  L.  R.  A.  271,  53  Pac.  623. 

66  Mannington  v.  Hocking  Valley 
Ry.  Co.,  183  Fed.  133. 
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§  4682.  Imposing  bonditions  on  power  to  consolidate.  The  legisla- 
ture, in  granting  the  power  to  consolidate,  may  impose  conditions,*® 
and  by  consolidating  under  such  authority  the  company  impliedly 
consents  to*  such  conditions  so  as  to  be  bound  thereby.®'' 

§4683.  Effect  of  invalidity  of  statute  authorizing  consolidation. 

Consolidation  under  a  statute  which  is  invalid  as  applied  to  the  con- 
stituent companies  is  inoperative  and  void.®'  If  there  is  no  valid 
statute  authorizing  a  consolidation,  there  is  not  even  a  de  facto  con- 
solidated corporation.®' 


§  4684.  Withdrawal  or  impairment  of  authority.  While  the  fact 
that  a  consolidation  has  been  made  and  carried  into  effect  would  un- 
doubtedly preclude  the  legislature  from  repealing  the  right  to  con- 
solidate as  vested  in  the  charter  of  a  constituent  company,  so  as  to 
affect  such  consolidation,''®  yet  it  is  settled  that  charter  power  to 
consolidate  may  be  repealed,  so  long  as  it  has  not  been  acted  upon, 
without  thereby  impairing  the  obligation  of  any  contract.''^ 

66  Ashley  v.  Byan,  153  U.  S.  436,  38      b'y  the  legislature  (assuming  that  the 
L.  Ed.  773,  afE'g  49  Ohio!  St.  504,  31 
N.  E.  721;   Illinois  Grand  Trunk  B. 
Co.  V.  Cook,  29  111.  237. 

"Ta  my  mind,"  said  the  federal 
court,  "the  state,  in  the  exercise  of 
its  legislative  power,  untrammeled  by 
consititutional  inhibition,  may  grant, 
withdraw,  or  refuse  to  corporations 
created  by  it  the'power  of  consoli- 
dation upon  such  terms  and  conditions 
and  under  such  restrictions  and  limi- 
tations as  it  may  see  fit."  Jones  v. 
Missouri-Edison  Elee.  Co.,  135  Fed. 
153,  rev'd  on  other  grounds  144  Ted. 
765. 

67  Ashley  v.  Ryan,  153  U.  S.  436,  38 
L.  Ed.  773;  Mobile,  J.  &  K.  C.  R.  Co. 
V.  State,  89  Miss.  724,  122  Am.  St. 
Eep.  295,  41  So.  259. 

6»Boor  V.  Tolman,  113  111.  App.  322. 

69  See  §4788,  infra,  and  see  §280, 
supra. 

70  See  St.  Loruis,  I.  M.  &  S.  B.  Co. 
V.  Berry,  113  U.  S.  465,  475,  28  L.  Ed. 
1055. 

When  a  statute  authorizing  the  con- 
solidation of  corporations  ia  repealed 


repeal  is  within  its  power  as'  to  ex- 
isting corporations),  proceedings  to 
consolidate  cannot  afterwards  be 
commenced.  But  the  repeal  cannot 
affect  consolidations  perfected  prior 
thereto.  Nor  can  it  prevent  comple- 
tion of  a  consolidation  commenced 
priorr  thereto,  where  there  is  a  pro- 
vision saving  acts  done  or  rights 
which  have  accrued.  Where  two  cor- 
porations, having  authority  to  consol- 
idate under  a  statute,  enter  into  an 
agreement  to  consolidate,  as  provided 
by  the  statute,  call  a  stockholders' 
meeting  to  ratify  the  agreement,  and 
serve  and  begin  the  publication  of  the 
required  notices,  before  the  statute  is 
repealed,  they  may  complete  the  con- 
solidation afterwards,  where  the  re- 
pealing act  pro^'ides  that  it  shall  not 
affect  or  impair  any  act  done  or  right 
accruing,  accrued  or  acquired  prior 
thereto.  Cameron  v.  New  York  &  M. 
V.  Water  Co.,  133  N.  Y.  336,  31  N.  E. 
104,  aff'g  62  Hun  269,  16  N.  Y.  Supp. 
757. 
71  Pearsall  y.  Great  Northern  R.  Co., 
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The  legislature  may  withdraw  the  general  power  to  consolidate, 
conferred  upon  a  railroad  corporation  by  its  charter  or  a  general 
law,  to  such  an  extent  as  to  prohibit  consolidation  with  parallel  or 
competing  lines,  if  the  right  to  alter,'  amend  or  repeal  the  charter 
has  been  reserved,''^  and  also  even  where  no  such  power  has  been 
reserved,''*  since,  even  in  the  absence  of  such  a  reservation,  such  a 
limitation  of  the  power  to  consolidate  is  within  the  police  power  of 
the  state.'* 

§  4685.  Consent  of  stockholders.  Consolidation  cannot  be  effected 
merely  by  the  action  of  the  boards  of  directors  but  must  be  con- 
sented to  by  at  least  a  majority  of  the  stockholders.''®  Statements 
often  found  in  the  decisions  and  textbooks  that  a  lawful  consolida- 
tion cannot  be  effected  without  the  consent  of  all  the  stockholders 
are  apt  to  be  misleading  without  further  explanation.  In  fact,  the 
rule  is  well  settled  that  if  the  charter  of  a  corporation,  or  a  general 
law  in  force  at  the  time  of  its  formation,  expressly  allows  the  cor- 
poration to  consolidate,  the  provision  enters  into  and  forms  a  part 
of  the  contracts  between  the  corporation  and  the  stockholders,  and 
such  a  consolidation  as  is  contemplated  by  the  statute  may  after- 
wards be  effected  hy  a  majority  of  the  stockholders,  or  the  per  cent 
fixed  by  the  charter  or  statute,  against  the  dissent  of  the  minority ;  ''* 

161  XT.  S.  646,  40  L.  Ed.  838,  rev'g  73  Evanaville  &  C.  R.  Co.,  7  Ind.  369. 
Fed.  933.  Contra,  Zimmer  v.  State,  30  A  legal  consolidation  is  binding  on 
Ark.  677.  minority  stockholders  who  do  not  con- 
Permission  by  the  state  to  consoli-  sent  thereto.  Bonner  v.  Terre  Haute 
date  is  not  a  contract  but  a  mere  li-  &  I.  R.  Co.,  151  Fed.  985. 
eense.  Adams  v.  Yazoo  &  M.  Val.  R.  Where  the  per  cent  is  not  fixed  by 
Co.,  77  Miss.  194,  60  L.  R.  A.  33,  28  statute,  a  majority  vote  is  sufficient 
So.  956,  24  So.  200,  317.  to   authorize   a   consolidation   author- 

72  Central  Railroad  &  Banking  Co.  ized  by  a  statute  in  existence  when 
V.    State,    54    Ga.    401.  the   constituent   companies  were  cre- 

73  Pearsall  v.  Great  Northern  R.  Co.,  ated.  Dady  v.  Georgia  &  A.  Ry.,  112 
161  U.  S.  646,  40  L.  Ed.  838,  849,  rev'g  Fed.  838,  843;  Norton  v.  Union  Trac- 
73  Fed.  933.  tiom  Co.  of  Indiana,  183  Ind.  666,  Ann. 

74  Louisville   &  N.  R.   Co.  v.  Ken-  Cas.  1918  A  156,  110  N.  E.  113. 
tueky,  161  U.  S.  677,  40  L.  Ed.  849.    ,  Under  a  statute  granting  to  a  rail- 

75  Mowiey  v.  Indianapolis  &  C.  R.  road  corporation  power  to  sell  its  road 
Co.,  4  Biss.  78,  Fed.  Cas.  No.  9,891,  or  consolidate  with  another,  the  ma- 
and  see  §  1997,  supra.  jority   stockholders    may    control    in    - 

76  Sprague  v.  Illinois  River  R.  Co.,  making  a  sale.  Hinds  &  Adams  Coun- 
19  111.  174;  Norton  v.  Union  Traction  ties  v.  Natchez,  J.  &  C.  R.  Co.,  85 
Co.  of  Indiana,  183  Ind.  666,  681,  Ann.  Miss.  599,  107  Am.  St.  Rep.  305,  38 
Cas.  1918  A  156,  110  N.  E.  113;  Bish  So.  189. 

V.  Johnson,  21  Ind.  299;   Sparrow  v.  "The  relation  of  a  stockholder  to 
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and  one  who  purchases  corporate  stock  after  the  passage  of  an  act 
authorizing  consolidation  is  bound  by  a  consolidation  effected 
by  a  vote  of  the  per  cent  of  stockholders  fixed  by  the  statute^'' 
On  the  other  hand,  if,  at  the  time  a  corporation  is  created, 
there  is  no  constitutional  or  charter  provision  or  statute  author- 
izing a  consolidation,  and  there  is  no  reservation  of  the  right 
to  amend  or  repeal  the  charter,  then  a  consolidation  cannot 
be  effected  without  "the  consent  of  all  the  stockholders  of  the  con- 
stituent corporations,  since  to  allow  a  subsequent  consolidation  statute 
to  have  this  effect  woulji  impair  the  obligation  of  the  contracts  be- 
tween the  corporation  and  the  dissenting  stockholders^^  And  even 
when  the  legislature  has  reserved  the  power  to  alter,  amend  or  repeal 
the  charter  of  the  corporation,  it  has  been  held  that  all  the  stock- 
holders must  consent  to  a  consolidation  if  the  consolidation  works 
a  radical  change  in  the  character  or  objects  of  the  corporation,''^ 


Us  eorporation,  to  its  officers  and  to 
his  eo-stoekholders,  is  one  of  contract 
and  of  confidence.  By  the  acceptance 
of  his  shares  of  stock  he  agrees  to  as- 
sume the  liabilities  and  to  discharge 
the  duties  imposed  upon  a  stockholder 
by  the  law.  The  statutes;  the  charter 
and  the  by-laws  of  the  corporation,  as 
well  as  the  settled  law  of  the  land 
at  the  time  he  takes  his  stock,  are 
read  into,  and  become  a  part  of  his 
agreement.  The  provision  of  the  stat- 
utes of  Missouri  that  a  manufactur- 
ing corporation  might  be  consolidated 
with  another  corporation  whose  ob- 
jects and  business  were  of  the  same 
nature,  upon  the  consent  of  three- 
fifths  of  the  owners  of  its  stock,  was 
a  part  of  the  agreement  of  the  com- 
plainant and  a  consolidation  made  by 
the  officers  and  the  owners  of  the 
requisite  stock  of  his  corporation  by 
;the  faithful  exercise  of  the  powers 
thus  granted  was  neither  void  in  it- 
self nor  voidable  at  his  option,  be- 
cause it  was  but  the  performance  of 
the  agreement  which  he  made  with 
them."  Jones  v.  Missouri-Edison 
Elee.  Co.,  144  Fed.  765,  770. 

'1'  Mayfield  v.  Alton  Ry., ,  Gas  & 
Electric  Co.,  198  in.  528,  65  N.  E.  100, 
afC'g  100  ni.  App.  614. 


78  United  States.  Clearwater  v. 
Meredith,  1  Wall.  25,  17  L.  Ed.  604; 
Mowrey  v.  Indianapolis  &  C.  E.  Co., 
4  Biss.  78,  Fed.  Cas.  No.  9,891. 

Indiana.  State  v.  Bailey,  16  Ind. 
46,  79  Am.  Dee.  405.- 

Kentucky.  Botts  v.  Simpsonville  & 
B.  0.  Turnpike  Eoad  Co.,  88  Ky.  54, 
2  L.  E.  A.  594,  10  S.  W.  134. 

Pennsylvania.  Lauman  v.  Lebanon 
Valley  R.  Co.,  30  Pa.  St.  42,  72  Am. 
Dee.  685. 

Wisconsin.  Kenosha,  E.  &  B.  I.  E. 
Co.  V.  Marsh,  17  Wis.  13.' 

Where  the  right  to  repeal  or  amend 
corporate  charters  has  not  been  re- 
served, the  legislature  may  not  con- 
solidate two  corporations  irrespective 
of  the  dissent  of  minority  stockhold- 
ers. The  exercise  of  such  power 
would  be  in  violation  of  the  doctrine 
,  of  the  Dartmouth  College  case.  Spen- 
cer V.  Seaboard  Air  Line  E.  Co.,  137 
N.  0.  107,  119,  1  L.  E.  A.  (N.-S.)  604, 
49  S.  E.  96. 

See,  in  this  connection,  Chap.  57, 
supra. 

79  Kenosha,  R.  &  E.  I.  B.  Co.  v. 
Marsh,  17  Wis.  13. 

As  to  the  effect  of  a  reserved  right 
to  alter,  amend  or  repeal  the  charter, 
see  Chap.  57,  supra. 
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although  the  general  rule  is  that  reserved  power  to  alter  or  amend 
the  charter  permits  a  consolidation  as  authorized  by  a  subsequent 
statute .  without  the  assent  of  all  the  stockholders.*"  So  a  constitu- 
tional provision  that  any  corporation  which  shall  thereafter  accept 
or  effect  aiiy  amendment  or  extension  of  its  charter  shall  be  con- 
clusively presumed  to  have  thereby  surrendered  every  non-repeal- 
able  feature  of  its  charter,  and  to  have  thereby  agreed  to  be  subject 
to  future  legislation,  applies  to  legislation  enacted  after  the  creation 
of  a  corporation  authorizing  consolidation  on  a  majority  vote  of  the 
stockholders.*^ 

In  some  states,  it  has  been  held  that,  under  the  power  of  eminent 
domain,  the  legislature  may,  when  the  public  good  so  requires,  author- 
ize consolidation  of  a  corporation  against  the  dissent  of  stockholders, 
provided  it  makes  provision  for  just  compensation  to  them  for  their 
shares,  whenever  the_  corporation  is  of  such  a  character  that  the 
legislature  may  delegate  the  power  of  eminent  domain,  which  limits 
the  rule  to  quasi  public  corporations. ^^^ 


80  Pennsylvania  College  Cases,  13 
Wall.  (XT.  S.)  190,  20  L,  Ed.  550;,  Bish- 
op V.  Brainerd,  28  Conn.  289;  Hanna 
V.  Cincinnati  &  Ft.  "W.  B.  Co.,  20  Ind. 
30;  Hale  v.  Cheshire  B.  Co.,  IG'l  Mass. 
443,  37  N.  E.  307.  See  also  not©  in 
52  L.  B.  A.  369,  384.  But  see  Mowrey 
V.  Indianapolis  &.  C.  E.  Co.,  4  Biss. 
78,  Fed.  Cas.  No.  9,891;  Botts  v. 
Simpsonville  &  B.  C.  Turnpike  Boad 
Co.,  88  Ky.  54,  2  L.  B.  A.  594,  10  S. 
W.  134. 

Power  reserved  to  amend  or  rejJeal 
corporate  charters  includes  legislative 
power  ta  authorize  the  consolidation 
of  corporations  as  against  dissenting 
stockholders,  even  though  no  consoli- 
dation wa3  allowable  at  the  time  the 
corporation  was  created.  Colby  v. 
Equitable  Trust  Co.,  124  N.  Y.  App. 
Div.  262,  108  N.  Y.  Supp.  978. 

The  fact  that  a  company  was  in- 
corporated before  the  passage  of  the 
statute  permitting  a  oonstlidation  on 
a  vote  of  the  majority  of  stockholders 
does  not  preclude  a  consolidation 
thereunder  and  without  a  unanimous 
vote  of  the  stockholders,  where  the 
power  has  been  reserved  by  the  state 


to  alter,  amend  or  repeal  corporate 
charters.  Winfree  v.  Eiverside  Cot- 
ton Mills  Co.,  113  Va.  717,  75  S.  E. 
309. 

81  Winfree  v.  Riverside  Coi;tou 
Mills  Co.,  113  Va.  717,  75  S.  E.  309. 

82  Black  V.  Delaware  &  B.  Canal 
Co.,  24  N.  J.  Eq.  455;  Spencer  v.  Sea- 
board Air  Line  B.  Co.,  137  N.  C.  107, 
1  L.  E.  A.  (N.  S.)  604  with  ^ote,  49 
S.  E.  96,  quoting  Noyes,  Intercorpo- 
rate Eolations,  51. 

In  discussing  the  means  whereby 
railroad  corporations  can  be  author- 
ized by  the  legislature  to  make  a 
valid  eonsolidatiom,  although  the  cor- 
porations existed  and  the  stock  had 
been  issued  prior  to  such  enactment, 
and  at  a  time  when  no  constitutional 
or  statutory  provision  reserved  to  the 
state  the  right  to  repeal  or  amend 
corporate  charters,  the  court  said: 
"The  legislature  in  the  exercise  of 
its  powers  confers  upon  the  majority 
of  the  stockholders  the  power  to  con- 
solidate \with  the  iOther  constituent 
companies  and  accept  in  consideration 
therefor  such  number  of  shares  in  the 
new    or    consolidated    corporation    as 
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If  the  statute  authorizing  a  consolidation  requires  the  consent  of 
a  certain  per  cent  of  the  stockholders  or  memhers,  then  of  course,  if 
binding,  approval  by  the  required  per  cent  of  the  stockholders  or 
members  is  a  condition  precedent.*^  "Where  the  vote  of  a  certain 
per  cent  "of  all  the  stockholders"  is  required  to  effect  a  consolida- 
tion, it  has  been  held  that  "the  more  logical  and  better  interpretation 
to  put  upon  the  statute  is  that  what  constitutes  a  majority  of  stock- 
holders and  the  manner  of  voting  should  be  determined  in  each  case 
by  the  provisions  of  the  charters  of  the  merging  corporations";  and 
where  each  share  of  stock  is  entitled  to  one  vote  the  per  cent  is  to 
be  figured  on  the  number  of  shares  and  not  the  number  of  holders.'* 
Where  a  certain  per  cent  of  the  stock  is  required  to  be  voted  in 
favor  of  the  consolidation,  this  means  stock  actually  subscribed  and 
outstanding.** 

Acquiescence  of  a  stockholder  in  the  consolidation  may  preclude 
any  right  he  has  to  attack  it  on  the  ground  that  he  did  not  assent 
thereto.*® 

§4686.  Consent  of  creditors.  The  consent  of  the  creditors  of  a 
corporation  is  not  necessary  to  its  consolidation.  They  cannot  pre- 
vent a  consolidation  if  it  is  authorized  by  the  legislature.*''  But 
neither  the  consolidating  corporations  nor  the  legislature  can  deprive 
them  of  their  remedy  in  equity  to  subject  the  property  of  the  con- 
solidating   corporations,    respectively,    to    the    satisfaction    of   their 

may  be   agreed  upon.     This   can  be  Saint    Jean    Baptiste    d'Amerique    v. 

done  only  with  the  consent  of  the  leg-  Lafleur,  215  Mass;  347,  102  N.  E.  412. 

islature.    The  legislature    having    de-  81  Simon  Borg  &  Co.  v.  New  Orleans 

cided    that    such    consolidation    was  City  E.  Co.,  344  Fed.  617,  construing 

promotive  of  the  public  welfare,  recog-  Louisiana  statutes. 

ui?ed  that  it  had  "no  power  to  compel  85  Market  St.  Ry.   Co.  v.  Hellman, 

a    dissenting    stockholder    to    accept  109  Gal.  571,  42  Pac.  225. 

stock  in  the  new  corporation.     There-  86  Phinizy    v.    Augusta    &    K.    E. 

fore,  in  the  exercise  of  the  right  of  Co.,   62   Fed.   678;    Glymont  Improve- 

eminent  domain  it  empowers  the  cor-  ment  &  Excursion  Co.  v.  Toler,  80  Md. 

poration  to  condemn  the  stock  orf  such  278,  30  Atl.  651.     See  also  Market  St. 

dissenting   stockholder   when   it   can-  Ry.  Co.  v.  Hellman,  109  Cal.  571,  42 

not     otherwise    be     acquired.      This  Pac.  225,  an"d  §  4794,  infra. 

power   is    entirely    distinct   from   the  87  People  v.  Empire  Mut.  Life  Ins. 

power  to  amend  the  charter."    Spen-  Co.,  92  N.  T.  105;  Indianola  B.  Co.  v. 

cer  V.  Seaboard  Air  Line  E.  Co.,  137  Fryer,    56   Tex.    609  ;    Houston    &   T. 

N.  0.  107,  120,   1  L.  E.   A.    (N.   S.)  Cent.  E.  Co.  v.  Shirley,  54  Tex.  125; 

604,  49  S.  E.  96.  In  re  Manchester  &  L.  Life  Assurance 

83  Rochambeau  No.  128,  de  L  'Union  &  Loan  Ass  'n,  L.  E.  9  Eq.  643. 
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claims."  As  hereafter  noticed,  creditors  of  a  consolidating  corpo- 
ration may,  in  the  absence  of  provision  to  the  contrary,  maintain 
actions  on  their  claims  against  the  consolidated  corporation,  if  they 
see  fit  to  do  so.^®  But  they  are  entitled,  if  they  choose,  to  follow  the 
assets  of  the  consolidating  corporation,  and  they  cannot  be  compelled 
to  surrender  this  right,  and  accept  instead  the  liability  of  the  con- 
solidated corporation,^"  unless  there  was  legislative  authority  for  the 
consolidation  at  the  time  they  became  creditors.^^ 

§4687.  Power  of  de  facto  corporations  to  consolidate.    It  is  no 

objection  that  one  of  the  constituent  companies  is  merely  a  de  facto 
corporation.^*  And  the  fact  that  one  of  three  or  more  constituent 
companies  is  not  even  a  de  facto  corporation  does  not  invalidate 
the  consolidation,  so  far  as  third  persons  are  concerned.^ 


88  Chicago,  E.  I.  &  P.  B.  Co.  v.  Mof- 
fitt,  75  111.  524;  New  Bedford  K.  Co. 
V.  Old  Colony  R.  Co.,  120  Mass.  397. 

89  See  §  4729  et  seq.,  infra. 

90  United  States.  WaibMh,  St.  L.  & 
■p.  E.  Co.  V.  Ham,  114  U.  S.  587,  29 

L.  Ed.  235;  Smitli  v.  Chesapeake  &  O. 
Canal  Co.,  14  Pet.  45,  10  L.  Ed.  347. 

Alabama.  Warren  v.  Mobile  &  M, 
R.  Co.,  49  Ala.  582. 

California.  Market  St.  Ry.  Co.  v. 
Hellman,  109  Cal.  571,  42  Pae.  225. 

Illinois.  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Moffitt,  75  HI.  524;  BrufEett  v. 
Great  Western  R.  Co.  of  1859,  25  111. 
353. 

Massachusetts.  New  Bedford  R.  Co. 
V.  Old  Colony  R.  Co.,  120  Mass.  397. 

Missouri.  Powell  v.  North  Missouri 
E.  Co.,  42  Mo.  68. 

Pennsylvania.  Hamilton  v.  Clarion, 
M.  &  P.  R.  Co.,  144  Pa.  St.  34,  13  L.  R. 
A.   779,  23   Atl.   53. 

England.  See  In  re  India  &  L.  lafe 
Assur.  Co.,  7  Ch.  App.  651;  Grifath's 
Case,  6  Ch.  App.  374;  In  re  Family 
Endowment  Society,  5  Ch.  App.  118; 
In  re  Manchester  &  L.  Life  Assurance 
&  Loan  Ass'n,  L.  R.  9  Eq.  643. 

91  Indianola  R.  Co.  v.  Fryer,  56  Tex. 
609.     In  this  case,  authority  to  con- 


solidate was  conferred  by  the  charter 
of  a  corporation,  and  when  it  after- 
wards consolidated,  it  was  held  that 
the  only  remedy  of  its  creditors  was 
against  the  new  corporation. 

92  In  re  Trenton  St.  Ey.  Co.  (N.  J. 
Eq.),  47  Atl.  819. 

See    generally   as   to    rights   of   de 
facto   corporations,    §§  304-321,   supra. 

93  A  new  corporation  was  formed  by 
the  consolidation  of  four  street  rail- 
way corporations.  This  new  consoli- 
dated company  thereafter  consolidated 
with  other  street  railway  companies 
forming  a  second  consolidated  com- 
pany. The  court  held  that,  assuming' 
that  one  of  the  four  corporations  ^ 
forming  the  first  consolidated  com- 
pany was  lacking  in  power  to  enter 
into  the  consolidation  agreement  by 
reason  of  want  of  corporate  existence, 
that  inaismuch  as  the  three  other  con- 
stituent corporations  were  able  to 
form  the  first  consolidated  corpora- 
tion, and  the  fourth  corporation,  if 
such  de  facto  only,  was  able  to  enter 
into  a  consolidation  agreement,  the 
second  company  took  the  rights  of  the 
various  constituent  companies.  In  re 
Trenton  St.  Ry.  Co.  (N.  J.  Eq.),  47 
Atl.  819. 


8330 


Ch.  60]        COMBINATIOK,    CONSOLIDATION    AND    MeRGBR        [§  4688 
III.    PEOCEDUEE    TO    EFFECT    CONSOLIDATION 

§  4688.  General  rules.  Having  ascertained  that  there  is  statutory 
authority  for  a  consolidation  or  merger  of  corporations,  where  such 
a  combination  is  desired,  the  next  step  is  to  consider  the  procedure 
to  effectuate  such  a  combination,  i.  e.,  what  must  be  done  and  how. 
And  once  again,,  the  statutes  must  be  referred  to  and  it  will  usually 
be  found  that  the  steps  to  be  taken  are  stated  therein  with  much 
precision.  A  statute  authorizing  two  corporations  to  consolidate  does 
not  of  itself  effect  a  consolidation,  without  any  action  or  agreement 
to  that  end  by  the  corporations,  but  merely  authorizes  them  to  take 
proper  action  to  bring  about  a  consolidation.^*  Corporations  can  be 
consolidated  or  merged  only  by  the  method  fixed  by  statute,  if  any 
method  is  so  fixed.®^  If  the  statute  requires  that  the  consolidation 
shall  be  effected  in  a  certain  mode  or  upon  certain  terms,  its  provi- 
sions must  be  substantially  complied'  with,  except  in  so  far  as  they 
may  be  merely  directory,  or  no  consolidation  de  jure  will  take  place ; 
and,  unless  they  are  at  least  colorably  complied  with,  there  will  not 
be  even  a  de  facto  consolidation.^  A  consolidation,  effected  by  a 
transfer  of  stock  as  distinguished  from  money  is  not  a  "sale"  so  as 
to  be  'within  a  by- law  of  a  company  providing  that  no  "sale"  of 
any  of  its  stock  shall  be  valid  unless  first  offered  for  sale  to  the 
corporation.^''' 

94  Mason  V.  Fincli,  28  Mich.  282.  WeUs,   44   Mich.   411,   6   N.   W.   860 

95La*Bue  v.  Bank  of  Columbus,  165  Tuttle  v.  Michigan  Air  Line  E.  Co. 

Ky.  669,  178  S.  "W.  1033;  Cumberland  35  Mich.  247;   Mansfield,  C.  &  L.  M, 

Telephone    &   Telegraph    Co.    v.   Mor-  E.  Co.  v.  Drinker,  30  Mich.  124;  Penin 

gan's  Louisiana  &  T.  E.  &  S.  S.  Co.,  sular  By.  Co.  v.  Tharp,  28  Mich.  506 

112  La.   287,   36  8o.   352;    Overstreet  Mansfield,  C.  &  L.  M.  E.  Co.  v.  Stout, 

V.   Citizens'   Bank,   12   Okla'.   383,    72  26   Ohdo  St.   241;   Mansfield,   C.   &  L. 

Pae.    379';    Montgomery    v.    Seaboard  M.  E.  Co.  v.  Brown,  26  Ohio  St.  223 
Air  Line  Ey.,  73  S.  C.  503,  53  S.  E.  Where   an   act   authorized   corpora 

987.  ,  tions     to     consolidate     their     capital 

Where  neither  of  the,  steps  required  stock,  and  a  supplemental  act  author- 
by  statute  to  be  taken  to  effect  a  ized  one  of  them  to  purchase  the  stock 
legal  consolidation  was  taken  or  at-  of  the  other  in  lieu  of  consolidation  of 
tempted,  there  is  no  consolidation!  their  capital  stock,  it  was  held  that 
Beardatown  Pearl  Button  Co.  v.  Os-.  an  actual  sale  and  delivery  of  its 
wald,  130  ni.  App.  290.  capital    stock    by    the    latter    to    the 

Ordinarily     the     consolidation     or  former  was  a  consolidation  in  accord- 
merger  of  corporations  is  accomplished  ance   with   the   acts.     Williamson   v. 
by   agreement    under    legislative    au-  New  Jersey  Southern   E.   Co.,   26   N. 
thority.    Houston  &  T.  C.  E.  E.  Co.  v.  J.  Eq.  398. 
Shirley,  54  Tex.  125,  137.  97  Silversmiths  Co.  v.  Eeed  &  Bar- 

96 Brown    v.    Dibble's    Estate,    65  ton  Corporation,  199  Mass.  371,  85  N. 

Mieh.  520,  32  N".  W.  656;  Eodgers  v.  E.  433, 
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Where  notice  of  the  application  to  the  court  for  consolidation  of 
membership  corporations  is  required  by  statute,  want  of  such  notice 
to  many  members  of  one  of  the  companies  requires  the  vacation  of 
the  order  of  consolidation.** 

§  4689.  SubstantiaJ.  compliance  with  stetute.  The  mode  of  con- 
solidation or  merger,  as  fixed  by  statiite  must  be  at  least  substan- 
tially complied  with,  or  else  there  will  not  be  even  a  de  facto  con- 
solidation or  merger.®* 

§4690.  Preparation  and  adoption  of  articles  of  consolidation  or 
merger.  Among  the  steps  or  formalities  often  required  by  statutes 
authorizing  consolidation  or  merger,  and  which  may  be  conditions 
precedent,  are  an  agreement  between  the  stockholders  of  the  con- 
solidating corporations,  or  an  agreement  between  the  consolidating 
corporations,  entered  into  by  their  boards  of  directors,  and  ratified 
by  their  stockholders,  or  a  certain  proportion  of  them,  at  meetings 
duly  called  for  that  purpose.^  Ordinarily  the  first  thing  to  do  is  to 
prepare  an  agreement  or  articles  of  consolidation  or  merger.  This 
is  usually  done  by  the  directors  of  the  corporations  interested  or  by 
a  committee  appointed  by  the  stockholders.^    After  being  drawn  up, 

98  In  re  Lodge  Principle  &  Civility,  of  neglect.  Dreyfus  v.  Old  Colony 
No.  39,  Order  Sons  of  Italy,  Inc.,  166  Trust,  218  Mass.  546,  106  N.  jE.  154. 
N.  Y.  Supp.  452.                                  ,  Directors  are  not  disqualified  to  act 

99  See  preceding  section  and  ^  also  in  making  arrangements  for  oonsolida- 
§§  4785-4789,  infra.  tion  because  they  are  common  officers 

1  Bradford   v.   iPrankf ort,   St.   L.   &  in  both  or  all  of  the  constituent  eom- 

T.  E.  Co.,  142  Ind.  383,  41  N.  E.  819,  panics.      -Colgate    v.    United    States 

40   N.   E.   741;   Wells   v.  Eodgers,   60  Leather  Co.,  73  N.  J.  Eq.  72,  67  Atl.  657. 

Mich.  525,  27  N.  E.  671.  It  has'  been  held  that  the  general 

8  Sometimes  the  consolidation  agree-  rule  barring  promoters  of  a  corpora- 

ment  is  drawn  up  by  a  committee  rep-  tion  from  making  secret  profit  at  (the 

resenting  the  stockholders. of  the  con-  expense    of    the    corporation    and   its 

stituent  corporations.    Dreyfus  v.  Old  members  does  not  bar  the .  organizers 

Colony  Trust,  218  Mass.  546,  106  N.  B.  of    a    consolidaiiion    from    purchasing 

154.  the  stock  of  the  proposed  constituent 

Where  a  consolidation  plan  was  corporations  and  selling  same  at  an 
issued  by  a  committee  to  the  stock-  advanced  price  to  the  consolidated 
holders,  the  committee  are  not  per-  company.  Blum  v.  Whitney,  185  N. 
sonally  liable  to  a  stockholder  for  acts  Y.  232,  77  N.  E.  1159. 
done  in  good  faith  and  within  the  Where  certain  parties  are  by  con- 
scope  of  the  plan  where  it  was  agreed  tract  to  have  a  certain  per  cent  of 
that  the  committee  should  not  be  the  stock  of  a  consolidated  corpora- 
personally  liable  in  any  case  except  tion  contingently  upon  their  obtaining 
for  their  own  individual  malfeacance  certain  funds  through  an  underwrit- 
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the  agreement  or  articles  are  then  generally  submitted  to  the  stock- 
holders of  the  interested  corporations,  and  the  stockholders  of  each 
corporation  separately  vote  on  the  adoption  of  the  agreement  or 
articles.  The  agreement  must  be  accepted  by  at  least  a  majority 
of  the  stock  or  stockholders,^  who  are  qualified  to  vote,*  at  a  meet- 
ing properly  called,*  and  in  some  states  the  statutes  require  more 

ing  syndicate,  recovery  cannot  be  had 
for  service  leudered  on  a  quantum 
meruit  wherj  they  fail  to  secure  the 


funds  and  such  failure  on  their  part 
is  one  of  the  grounds  for  the  failure 
of  the  consolidation.  Fry^  v.  Mpes,  71 
N.  J.  L.  293,  59  Atl.  246. 

3  See  §  4685,  supra. 

See   generally,   §§  1678-1682,   supra. 

4  Stockholders  who  hold  bonds  and 
stock  in  the  other  company  may  vote, 
as  may  stpekholders  who  are  common 
officers  in  both  companies.  Norton  v. 
Union  Traction  Co.  of  Indiana,  183 
Ind.  666,  687,  Ann.  Gas.  1918  A  156, 
110  N.  E.  113. 

The  right  of  trustees  to  vote  stock, 
held  by  them  under  a  voting  trust 
agreement,  in  favor  of  consolidation, 
can  be  attacked  by  members  of  the 
trust  but  not  by  stockholders  not  in 
the  voting  trust.  Market  St.  Ey.  Co. 
V.  Hellman,  109  Cal.  571,  42  Pac.  225; 
Raff  v!  Darrovvr,  184  Ind.  '353,  111  N. 
E.  189. 

A  mere  pledgee  of  stock,  who  is  not' 
a  registered  stockholder,-  is  not.  en- 
titled to  participate  in,  or  to  be  noti- 
fied of,  the  proceedings  to  effect  a 
consolidation.  Cleveland  City  Ey.  Co. 
V.  First  Nat.  Bank,  68  Ohio  St.  582, 
67  N.  E.  1075. 

Who  may  vote  at  stockholders' 
meetings  in  general,  see  §§1657-1676, 
supra. 

5  Notice  to  stockholders  of  the  con- 
stituent companies  need  not  be  signed 
jointly  by  the  secretaries  of  the  sev- 
eral companies.  Wells  v.  Eodgers,  60 
Mich.  525,  27  N.  W.  671. 

Notice  will  be  presumed  when  the 
record  shows  that  a  majority  of  the 
directors  were  present  at  the  meeting 


and  voted  to  consolidate,  and  nothing 
appears  to  the  contrary,  and  the  bur- 
den of  sho^ying  want  of  notice  is  on 
one  who  denies  the  validity  of  the 
consolidation.  Wells  v.  Eodgers,  60 
Mich.  525,  27  N.  W.  671. 

It  is  within  the  scope  of  the  au- 
thority of,  and  it  is  incumbent  upon 
directors  to  notify,  stockholders  of  a 
plan  for  consolidation  or  for  the  ex- 
change of  their  stock  for  that  of 
another  corporation,  and  the  mode  of 
notice  and  the  expense  to  be  incurred 
therein  is  within  their  discretion,  and 
the  corporation  is  liable  for  expendi- 
tures in  the  giving  of  such  notice. 
Eascovor  v.  American  Linseed  Co.,  135 
Fed.  341. 

A  statute  providing  that  any  rail- 
road corporation  in  the  state  may 
consolidate  with'  a  railroad  corpora- 
tion in  an  adjoining  state,  ' '  upon  such 
terms  as  may  be  by  them  mutually 
agreed  upon,  in  accordance  with  the 
laws  of  the  adjoining  state,"  does  not 
require  that  a  meeting  of  the  stock- 
holders of  a  corporation  in  the  state, 
called  to  act  upon  a  proposition  to 
consolidate  with  a  corporation  in  an 
adjoining  state,  shall  be  called  and 
conducted  in  accordance  with  the  laws 
of  such  adjoining  state,  but  only  that 
the  terms  of  consolidation  shall  not 
be  in  conflict  with  such  laws.  Brad- 
ford V.  Frankfort,  St.  L.  &  T.  E.  Co., 
142  Ind.  383,  41  N.  E.  819,  40  N.  E. 
741.      ' 

Publication  of  notice  of  meeting, 
see  Wells  .v.  Eodgers,  60  Mich.  525,  27 
N.  W.  671;  Tuttle  v.  Michigan  Air 
Line  E.  Co.,  35  Mich.  247. 
'  Notice  of  stockholders'  meetings  in 
general,  see  §§  1637-1641,  supra. 
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than  a  majority,  such  as  two-thirds,  three-quarters,  or  the  like.* 

§  4691.  Contents  of  the  articles  or  a^eement.  The  consolidation 
or  merger  agreement  must  contain  the  matters  required  by  the  gov- 
erning statute.'  If  the  statute  merely  confers  the  power  to  con- 
solidate, without  prescribing  any  mode  of  effecting  consolidation,  the 
consolidating  corporations  may  agree  upon  any  terms  they  may  see 
fit,  provided  they  are  not  unlawful.'  Statutory  power  to  consoli- 
date with  other  companies  "upon  such  terms  as  they  may  agree 


6  See  §  4685,  supra. 

7  The  agreement  must  state  matters 
required  by  the  statute  to  be  stated, 
as  the  number  and  residence  of  the 
new  directors,  etc.  State  v.  "Vander- 
biit,  37  Ohio  St.  590. 

Where  an  agreement  of  consolida- 
tion is  duly  signed  and  sealed  after 
the  meetings  of  the  stockholders  of 
both  companies  have  been  held  as  re- 
quired by  the  statute,  and  the  consoli- 
dation has  been  ordered,  it  is  not 
invalid  because  it  bears  a  date  prior 
to  such  meetings.  Wells  v.  Eodgers, 
60  Mich.  525,  27  JST.  W.  671. 

In  some  states,  the  agreement  must 
prescribe  the  terms  and  conditions  of 
the  merger  or  consolidation,  the  mode 
of  carrying  it  into  effect,  the  name  of 
the  new  corporation,  the  number  of 
directors  who  shall  manage  its  affairs, 
the  names  and  postoffiee  addresses  of 
the  directors  for  the  first  year,  the 
term  of  its  existence,  the  name  of 
the  town  or  towns,  county  or  counties, 
in  which  its  operations  are  to  be  car- 
ried on,  the  name  of  the  town  or  city 
and  county  in  which  its  principal  place 
of '  business  is  to  be  situated,  the 
amount  of  its  capital  stock,  which 
shall  not  be  larger  in  amount  than 
the  fair  aggregate  value  of  the  prop- 
erty, franchises  and  rights  of  'such 
corporations,  and  the  number  of  shares 
into  which  the  same  is  to  be  divided, 
the  manner  of  distributing  such  capi- 
tal stock  among  the  holders  thereof, 
and  if  such  corporations,  or  either  of 


them,  shall  have  been  organized  for 
the  purpose  of  carrying  on  any  part  of 
its  business  in  any  place  out  of  the 
state,  the  agreement  shall  so  state, 
with  such  other  particulars  as  they 
may  deem  necessary. 

SDimpfel  v.  Ohio  &  M.  By.  Co., 
9  Biss.  127,  Fed.  Gas.  ITo.  3,918. 

Under  a  statute  authorizing  consol- 
idation of  companies  and  authorizing 
corporations  to  enter  into  agreements 
specifying  the  terms  and  conditions 
of  the  consolidation,  it  is  competent 
for  an  agreement  to  provide  that, 
the  consolidated  company,  when 
formed,  shall  be  free  from  debt,  and 
that  of  the  stock  of  the  new  com- 
psinies  passing  to  one  of  the  con- 
stituent companies  a  sufficient  portion 
shall  be  sold  to  pay  the  indebtedness 
of  that  company  and  the  remainder 
distributed  among  the  stockholders 
thereof.  Cleveland  City  Ey.  Co.  v. 
First  Nat.  Bank,  68  Ohio  St.  582,  67 
N.  E.  1075. 

Upon  consolidation,  one  corpora- 
tion to  take  the  property  of  the 
other  and  issue  .certain  stocks  and 
bonds  in  payment  therefor  with  pro- 
vision for  the  retiring  of  certain 
bonds  of  the  corporation  absorbed  and 
the-  disposition  of  any  surplus  re- 
maining therefrom  among  the  stock- 
holders of  the  constituent  corpora- 
tions, there  was  held  to  be  a  valuable 
consideration  for  the  disposition  of 
the  surplus.  Read  v.  Citizens'  St.  E. 
Co.,  110  Tenn.  316,  75  S.  W.  1056. 
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upon"  simply  means  such  terms  as  may  be  agreed  upon  "consist- 
ent with  the  law  as  announced  in  their  charters  or  otherwise."^ 
And  where  the  consolidation  may  be  on  such  terms  as' may  be  "mutu- 
ally agreed  upon,"  a  dissenting  stockholder  cannot  object  on  the 
ground  that  the  consolidation  agreement  reduces  the  amount  of 
capital  stock  one-third,  at  least  where  the  stock  of  the  constituent 
companies  had  been  copiously  watered.^"  A  consolidation  agreement 
is  illegal  where  one  company  was  to  issue  stock  worth  a  certain  sum 
in  payment  for  stock  of  the  other  company  which  was  worth  much 
less,  where  a  statute  limits  an  original  issue  of  stock  for  property 
purchased  to  the  actual  value  of  such  property.^^ 

In  some  states,  the  agreement  may  provide  for  the  period  of  the 
corporate  life  of  the  consolidated  company,  without  regard  to  the 
restricted  life  of  either  of  the  constituent  companies.^* 

It  has  been  held  that  a  consolidation  agreement  fixing  the  num- 
ber of  directors  for  the  new  corporation  does  not  necessarily  pre- 
vent a  subsequent  reduction  in  the  number  of  directors  by  the  con- 
solidated company.^' 

§i4692.  Construction  of  articles  or  agreement.  The  construction 
of  consolidation  agreements  as  between  the  parties  thereto  is  governed 
by  no  special  rules.^*  They  are  to  be  construed  the  same  as  other 
contracts,  with  due  consideration  to  all  the  negotiations  leading  up 
thereto,   their   subject-matter,    and   the   end   to   be   accomplished.^' 

9  Adams  v.  Yazoo  &  M.  Val.  E.  Co.,  Supp.  425,  rev'g  on  this  ground  66 
77  Miss.'  194,  60  L.  E.  A.  33,  28  So.  N.  Y.  Misc.  546,  123  N.  Y.  Supp.  1085. 
956,  24  So.  200,  317,  aff'd  180  U.  S.  14  Logan  v.  Simpson,  60  N.  Y.  App. 
1,   45   L.   Ed.   395.  Div.  617,  70  N.  Y.  Supp.  86. 

These  words  "perhaps  appear  sub-  A     consolidation     certificate,     duly 

stantially  in  all   grants  of  power  to  filed,  will  not  be  deemed  affected  or 

consolidate  railroad  or  other  corpora-  varied  by  a  consolidation  plan  issued 

tions.     *     *     *     They  have  no  magic  prior     to     the     consolidation     setting 

in   them.     They   are   plain   everyday  forth  the  amount  of  capital  stock  for 

phrases,  and  relate  only  to  the  mere  which    consolidation    stock    deposited 

administrative    details    attending   the  would  be  canceled.     State  v.  Consoli- 

consolidation  of  corporations."  Adams  dated  Gas,  Elec.  Light  &  Power  Co., 

V.  Yazoo  &  M.  Val.  E.  Co.,  supra.  104  Md.  364,  65  Atl.  40. 

10  Thomson  v.  Indiana  Union  Trac-  16  In  re  Myers '  Estate,  238  Pa.  195, 
tion  Co.,  183  Ind.  690,  110  N.  E.  121.  86  Atl.  89. 

11  Strickland  v.  National  Salt  Co.,  But  it  has  been  held  that  effect 
77  N.  J.  Eq.  328,  76  Atl.  1048.  must  be  given  to  an  agreement,  as  to 

12  New  York  Cent.  &  H.  Eiver  B.  whether  a  new  corporation  is  created, 
Co.  V.  Yonkers,  103  N.  Y.  Supp.' 252.  according  to  the  legislative  intent,  re- 

13  Bond  ,v.  Atlantic  Terra  Ootta  Co.,  gardless  of  the  form  and  language  of 
t^l  N,  Y.  App.  Div.  671,  122  N.-.Y.  the   agreement   to   combine.     Chicago 
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Memoranda  of  agreement  referred  to  and  made  a  part  of  the  con- 
solidation agreement  must  be  construed  with  the  latter  as  one  agree- 
ment.^^ 

if  provisions  in  a  consolidation  agreement  are  not  severable,  then 
of  course  the  invalidity  of  one  provision  invalidates  the  entire  agree- 
ment.^'' 

§  4693.  Authentication  of  agreement.  It  has  been  held  that  a-con- 
solidation  is  not  invalid  because  the  agreement  of  consolidation  has 
no  certificate  upon  it  by  the  secretaries  of  the  several  companies  that 
it  has  been  accepted.^* 

§  4694.  Piling  of  agreement.  The  articles  or  agreement  having 
been  adopted  by  the  stockholders,  and  having  been  duly  authenti- 
cated, the  next  step  is  to  file  the  articles  or  agreement,  or  a  certified 
copy  thereof,  or  a  certificate  of  consolidation,  in  the  office  of  the  sec- 
retary of  state  or  with  some  other  officer,  as  required  by  statute,^' 


Title  &  Trust  Co.  v.  Doyle,  259  HI. 
489,  47  L.  E.  A.  (N.  S.)  1066,  102  N. 
E.  790. 

16  Cleveland  City  By.  Co.  v.  First 
Nat.  Bank,  68  Ohio  St.  582,  67  N.  E. 
1076. 

17  Miller  v.  Chicago  &  A.  E.  Co.,  193 
Fed.  41. 

18  Phinizy  v.  Augusta  &  K.  E.  Co., 
62  Fed.  678, 

19  ludiajia.  State-  v.  Chicago  &  E.  I. 
E.  Co.,  145  Ind.  229,  43  N.  E.  226. 

Micliigan.  Peninsular  By.  Co.  v. 
Tharp,  28  Mich.  506. 

Nebraska.  Trester  v.  Missouri  Pac. 
E.  Co.,  33  Neb.  171,  49  N.  W.  1110. 

Ohio.  Mansfield,  C.  &  L.  M.  E.  Co. 
V-.  Brown,  26  Ohio  St.  223. 

Pennsylvania.  Com.  v.  Atlantic  & 
G.  W.  Ey.  Co.,  53  Pa.  St.  9. 

If  the  statutes  permit  a  sale  of  the 
corporate  property  with  the  consent 
of  a  certain  per  cent  of  its  capital 
stock,  articles  of  incorporation  au- 
thorizing a  sale  with  the  consent  of  a 
smaller  per  cent  of  the  capital  stock, 
may,  it  has  been  held,  be  rejected  by 
the  secretary  of  state,  and  he  cannot 
be    compelled    to    file    such    articles. 


People  V.  Whalen,  56  N.  T.  Misc.  278, 
106  N.  Y.  Supp.  434,  aff'd  119  N.  Y. 
App.  JDiv.  749,  104  N.  Y.  Supp.  555. 

A  statutory  provision  requiring  a 
copy  of  the  resolution  uniting  railroad 
companies  to  be  filed  in  the  office  of 
thie  recorder  of  each  county  through 
which  the  road  extends  is  held,  in 
Indian's,  to  relate  only  to  the  union 
of  two  roads  under  a  common  name 
for  the  purposes  of  operation  within 
the  state  and  not  to  a  consolidation 
and  merger  of  the  capital  stock  of  the 
corporations.  Smith  v.  Cleveland,  C, 
C.  &  St.  L.  E.  Co.,  170  Ind.  382,  81 
N.  E.  501. 

In  Pennsylvania,  the  certificate  of 
merger  need  not  be  recorded  in  the 
office  of  the  recorder  of  deeds.  Kel- 
ler V.  Eiverton  Consol.  Water  Co.,  34 
Pa.  Super.  Ct.   301. 

In  Indiana,  by  statute,  a  consoli- 
dated company  may  be  compelled  to 
file  its  articles  of  incorporation.  Chi- 
cago &  E.  I.  E.  Co.  V.  State,  153  Ind. 
134,  51  N.  E.  924. 

Failure  to  file  does  not  affect  rights 
previously  acquired.  Atlantic  &  P. 
E.  Co.  V.  St.  Louis,  66  Mo.  228. 
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much  the  same  as  original  incorporation  papers  are  required  to  be 
filed.*"*  Such  filing,  where  required  by  statute,  is  necessary  to  a 
valid  consolidation,^!  and  the  filing  makes  the  new  company  an  ex- 
isting corporation.^* 

g  4695.  Payment  of  iocorporation  fees.  As  in  case  of  an  original 
corporation,^  incorporation  fees  must  generally  be  paid  the  same 
as  in  case  of  any  other  company ,***  although  of  course  each  case  is 


20  See  §§  215-224,  supra. 

21  Under  an  act  authorizing  consoli- 
dation of  corporations,  and  providing 
that  the  agreement  of  consolidation, 
or  a  certified  copy  thereof,  should  be 
filed  in  the  office  of  the  secretary  of 
state,  and  that  it  should  from  ' '  thence 
be  deemed  the  agreement  and  act  of 
consolidation,"  it  was  held  that  such 
filing  was  essential  to  a  valid  consoli- 
dation. Com  V.  Atlantic  &  G.  W.  E. 
Co.,  53  Pa.   St.  9. 

Where  corporations,  however,  were 
consolidated  under  &uch  a  statute,  and 
a  subscription  wfas  made  after  the 
agreement  for  consolidation,  but  be- 
fore the  certificate  or  agreement  was 
filed  in  the  office  of  the  secretary  of 
state,  the  subscription  was  held  valid. 
McClure  v.  People'^  Freight  By.  Co., 
90  Pa.  St.  269. 

Failure  to  file  resolution  was  held 
not  fatal  where  articles  were  filed, 
in  Leavenworth  County  Com'rs  v. 
Chicago,  R.  I.  &  P.  E.  Co.,  134  U.  S. 
688,  33  L.  Ed.  1064,  aff'g  25  Fed.  219. 

22  Com.  V.  Atlantic  &  G.  W.  E.  Co., 
53  Pa.  St.  9. 

23  See  §  225,  supra. 

24  State  V.  Lesueur,  145  Ma.  322,  46 
S.  W.  1075;  People  v.  Eice,  68  Hun 
(N.  T.)  24,  22  N.  Y.  Supp.  631 ;  Peo- 
ple V.  Eice,  57  Hun  (N.  T.)  4S6,  11 
N.  Y.  Supp.  249,  afE'd  128  N.  Y.  591, 
28  N.  E.  251 ;  Ashley  v.  Eyan,  49  Ohio 
St.  504,  31  N.  E.  721,  afE'd  153  V.  S. 
436,  38  L.  Ed.  773,  where  consolida- 
tion was  of  domestic  and  foreign  cor- 
poration. 

The  state  cannot  recover  the  fees 


or  tax  unless  th'e  agreement  or  certifi- 
cate is  filed,  and  it  is  not  filed  where 
the  agent  of  the  companies,  upon  ap- 
plying to  the  secretary  of  state  to  file 
the  same,  and  being  informed  of  the 
amount  required  to  be  paid,  refuses  to 
pay  the  same,  and  carries  the  papers 
away  with  him,  with  the  consent  of 
the  secretary  of  state  or  his  deputy. 
State  v.,  Chicago  &  B.  I.  E.  Co.,  145 
Ind.  229,  43  N.  E.  226. 

In  Illinois,  the  certificate  of  the 
consolidation  proceeding  must  be  filed 
with  the  secretary  of  state  and  the 
same  fees  paid  as  upon  the  organi- 
zation of  a  new  company  notwith- 
standing the  constituent  companies 
have  paid  their  incorporation  fees.  W; 
Seheidel  Co.  v.  Rose,  242  111.  484,  90 
N.  E.  221,  and  see  infra,  this  section. 
Fees  must  be  paid  for  the  issuance  of. 
stock  by  the  consolidated  company  as 
provided  for  by  statute.  New  York 
Cent.  E.  Co.  v.  Stevenson,  277  111.  474, 
115  N.  E.  633. 

In  Indiana,  fees  must  be  paid  on 
filing  the  articles  of  incorporation  of 
consolidated  companies  the  same  as  in 
the  case  of  other  corporations.  Chi- 
cago &  B.  I.  E.  Co.  V.  State,  153  Ind. 
134,  51  N.  E.  924;  State  v.  Chicago  & 
E.  L  E.  Co.,  145  Ind.  229,  43  N.  E. 
226. 

In  New  York,  a  statute  requiring 
payment  of  a  tax  on  its  capital  stock, 
upon  the  filing  of  incorporation  pa- 
pers, by  "every  corporation  *  *  * 
incorporated  by  or  under  any  general 
or  special  law  of  the  state,"  requires 
payment  of  such  a  tax  by  a  new  cor- 
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governed  by  the  wording  of  the  particular  statute  in  the  state  where 
the  papers  are  sought  to  be  filed^^*  In  many  cases,  the  question 
largely  depends,  at  least  as  to  the  amount  of  the  fee,  on  whether  there 
is  a  consolidation  creating  a  new  corporation,  in  which  case  the  fee 
payable  on  original  incorporation  must  generally  be  paid,*^  or  whether 
there  is  a  mere  merger  by  which  no  new  corporation  is  created  but 
which  continues  in  existence  the  absorbing  corporation,  in  which 
case  no  fee  is  payable,  or  at  least  no  fee  except  on  the  amount  of 
the  increase  in  stock.^''  But  in  determining  whether  a  new  company 
is  created,  it  is  generally  held  that  the  terms  of  the  governing  stat- 
ute, rather  than  the  terms  of  the  agreement  for  consolidation  or 
merger,  control.^' 

No  charter  fee  is  payable  upon  the  consolidation  of  several  exist- 
ing corporations,  where  the  consolidation  is  illegal  for  want  of  legis- 
lative authority.^* 

Under  a  statute  providing  that  every  new  corporation  shall  pay 
to  the  state  a  bonus  of  a  certain  per  cent  on  the  amount  of  capital 


poration  formed  by  consolidation  of 
pre-existing  corporations,  although 
each  of  them  may  have  paid  such  a 
tax  upon  its  own  incorporation.  Peo- 
ple V.  Bice,  57  Hun  (N.'  Y.)  486,  11 
N.  Y.  Supp.  249,  afE'd  128  N.  Y.  591, 
g8  N.  E.  251.  Compare  People  v. 
Eice,  6'6  Hun  (N.  Y.)  130,  21  N.  Y. 
Supp.  48,  138  N.  Y.  614,  33  N.E. 
1083. 

In  Ohio,  under  a  statute  requiring 
the  payment  of  a  fee  to  the  secretary 
of  state  for  filing  articles  of  incorpo- 
ration or  consolidation,  the  fee  is  pay- 
able upon  the  filing  of  articles  of  con- 
solidation between  a  corporation  of 
the  3tate  and  a  corporation  or  corpo- 
rations of  another  state,  as  well  as 
in  the  case  of  consolidation  at  corpo- 
rations of  the  state.  Ashley  v.  Eyan, 
49  Ohio  St.  504,  31  N.  E.  721,  afE'd  153 
U.  S.  436,  38  L.  Ed.  773. 

25  Few  York  Cent.  E.  Co.  v.  Steven- 
son, 277  111.  474,  115  N.  E.  633;  Peo- 
ple V.  New  York,  C.  &  St.  L.  R.  Co., 
129  N.  Y.  474,  15  L.  B.  A.  82,  29  N. 
E.  959,  rev'g  61  Hun  66,  15  N.  Y. 
Supp.  635,  consolidation  of  domestic 
and  foreign  corporation. 


Statute  providing  that  three  or 
more  "persons"  may  form  a  corpo- 
ration does  not  apply  to  a  consolida- 
tion, since  a  corporation  is  not  a  per- 
son within  such  a  statute.  State  v. 
Rutland  Railway,  Light  &  Power  Co., 
85  Vt.  91,  Ann.  Cas.  1914  A  1305,  -81 
Atl.  352. 

In  Kentucky,  a  consolidated  com- 
pany, with  certain  exceptions  as  stat- 
ed in  the  statute,  is  not  chargeable 
with  an  organization  tax.  Louisville 
Gas  &  Electric  Co.  v.  Bosworth,  169 
Ky.  824,  185  S.  W.  125. 

28  This  is  so  although  the  comsoli- 
dation  agreement  is  worded  as  a  mer- 
ger where  there  is  in  reality  a  consoli- 
dation rather  than  a  merger  because 
of  the  terms  of  the  statute.  Chicago 
Title  &  Trust  Co.  v.  Doyle,  259  111. 
489,  47  L.  R.  A.  (N.  S.)  1066  with 
note,  102  N.  E.  790. 

27  Chicago  &  E.  I.  R.  Co.  v.  Doyle, 
256  HI.  514,  100  N.  E.  278. 

28  See  §  4700,  infra. 

29  state  V.  Rutland  Railway,  Light 
&  Power  Co.,  85  Vt.  91,  Ann.  Cas. 
1914  A  1305,  81  Atl.  252. 
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stock  which  it  is  authorized  to  have,  a  consolidated  company,  it  has 
been  held,  must  pay  such  tax  on  all  of  its  corporate  stock  which  it  is 
authorized  to  issue  although  part  of  it  was  to  be  cancelled  after  its 


issuance.*" 

§4696.  Election  of  officers.  Election  of  a  board  of  directors  of 
the  consolidated  corporation  is  sometimes  made  a  condition  precedent 
to  the  creation  of  a  consolidated  company.*^  Ordinarily,  however, 
they  cannot  be  elected  until  after  the  articles  of  consolidation  are 
filed.s8 

§4697.  Curing  defective  proceedings.  A  defective  consolidation 
or  merger  may  be  cured  and  rendered  valid  by  legislative  ratifica- 
tion or  recognition.** 

§4698.  Enforcement  of  agreement.  An  agreement  to  consolidate 
will  not  be  specifically  enforced  where  uncertain  as  to  important  par- 
ticulars.** And  injunction  does  not  lie  to  restrain  the  breach  of  an 
agreement  in  a  consolidation  contract  for  the  election  of  complainant 
as  an  of&cer  of  the  new  company,  where  he  did  not. personally  agree 
to  serve  the  new  company,  for-  the  reason  that  there  is  want  of  mutu- 
ality.*^ 

IV.  EFFECT   OF    CONSOLIDATION   OR    MEBGBR    AS   TO    CEEATT.NG    NEW    COR- 
PORATION AND  DISSOLVING  OLD  ONES 

§  4699.  General  considerations.  Three  conditions  may  result  from 
a  combination  of  corporations.  First,  the  corporate  existence  of  each 
of  the  constituent  companies  may  be  continued.*^    This  is  the  result 

30  state  V.  Consolidated  Gas,  Elec.  power  of  the  legislature  to  provide 
Light  &  Power  Co.,  104  Md.  364,  65  for  a  combination  of  corporations 
Atl.  40.  without   the   dissolution   of   either   of 

31  Mansfield,  C.  &  L.  M.  E.  Co.  v.  them,  and  it  might  call  the  combina- 
Drinker,"  30  Mich.  124.  tion  a  consolidation.    The  term  "eon- 

32  Mansfield,  C.  &  L.  M.  E.  Co.  v.  solid^tion,"  however,  cannot  proper- 
Brown,  26  Ohio  St.  223.  ly  be  applied  to  such  a  combination, 

33McAuley   v.    Columbus,    C.    &    I.  unless  it  is  so  applied  by  the  legis- 

C.  B.  Co.,  83  111.  348.     See  also  §  4674,  lature,  for  the  term  signifies  "the  act 

supra.  of  bringing  together  and  uniting  sev- 

34Loewenberg    v.    De    Voigne,    145  eral  particulars,  details,  or  patts  into 

M,o.  App.  710,  123  S.  W.  99.  one   body   or  whole'.'    (Century   Diet. 

35  Jackson  v.  Marshall,  178  111.  App.  &  Cyc.  "Consolidation"),  and  if  two 
27.  corporations  enter  into  a  combination, 

36  It    is     undoubtedly    within    the  in  which  each  eontiftue^  its  separate 
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generally  where  one  company  merely  purchases  or  leases  the  prop- 
erty of  another  corporation,  or  obtains  control  of  a  majority  of  its 
stock,  without  any  intent  to  merge  or  consolidate  the  corporations.^''' 
Second,  the  agreement  niay  result  in  the  absorption  of  one  or  more 
companies  into  another  so  as  to  continue  in  existence  only  one  of  the 
companies  and  result  in  the  extinguishment  of  the  others.  This  is 
what  is  technically  called  a  merger.^*  Third,  the  combination  may 
result  in  the  formation  of  a  new  corporation  as  the  successor  of  all 
the  contracting  parties.  This  is  what  is  known,  strictly  speaking,  as 
a  consolidation.^'  In  determining  which  of  these  results  foUows  in 
any  given  case  it  is  necessary  to  consider  the  true  intent  and  pur- 
pose of  the  contracting  parties  as  expressed  in  the  agreement,  in 
the  light  of  the  statute  under  which  the  union  is  effected.*" 

§4700.  Consolidation  as  creating  new  compajiy — General  rule. 

A  consolidation,  using  the  term  in  its  strictly  legal  sense,  always 
creates  a  new  'corpora,tion,"  and  this  effect  is  usually  produced  by 


existence,  there  is  not  one  body  or 
whole,  but  two  separate  and  dietinet 
bodies. 

37  See  §4709,  infra. 

"Where  a  holding  corporation  nego- 
tiated a  loan  to  obtain  working  capi- 
tal for  the  corporations  merged,  one 
of  the  constituent  companies,  to  which 
a  portion  of  the  money  so  raised  was 
loaned,  was  properly  chargeable  with 
-its  proportion  of  the  expenses  in- 
curred by  the  holding  company  in  ne- 
gotiating the  loan.  Dittman  v.  Dis- 
tilling Co.  of  America,  64  N.  J.  Eq. 
537,  54  Atl.  570. 

38  See  §  4662,  supra. 

39  See  §4661,  supra. 

40  Chicago  &  E.  I.  K.  Co.  v.  Doyle, 
256  ni.  514,  517,  100  N.  E.  278. 

41  United  States.  Minneapolis  &  St. 
L.  R.  Co.  V.  Gardner,  177  TJ.  S.  332, 
44  L.  Ed.  793;  Keokuk  &  W.  E.  Go.  v. 
Missouri,  152  U.  S.  301,  38  L.  Ed.  450; 
Atlantic  &  G.  E.  Co.  v.  Georgia,  98  U. 
S.  359,  25  li.  Ed.  185;  Maine  Cent.  R. 
Co.  V.  Maine,  96  U.  S.  499,  24  L.  Ed. 
836;  Shields  v.  Ohio,  95  V.  S.  319,  24 
L.  Ed.  357;  Clearwater  v.  Meredith,  1 
Wall.  25,  17  L.  Ed.  604 ;  Ridgway  Tp. 


V.  Griswold,  1  McCrary  151,'Fed.  Cas. 
Nd.  11,819. 

Alabama.  Alabama,  T.  &  N.  By. 
V.  Tolman,  76  So.  381. 

Arkansas.  See  St.  Louis,  I.  M.  & 
S.  Ey.  Co.  V.  Berry,  41  Ark.  509,  aff'd 
113  •[;.  S.  465,  28  L.  Ed.  1055. 

OaJifomia^  See  Market  St.  Ry.  Co. 
V.  Hellman,  109  Cal.  571,  42  Pac.  225. 

Illinois.  Chicago  Title  &  Trust  Co. 
V.  Zinser,  264  111.  31,  Ann.  Cas.  1915  D 
931,  105  N.  E.  718;  Chicago  Title  & 
Trust  Co.  V.  Doyle,  259  HI.  489,  47 
L.  B.  A.  (N.  8.)  1066,  102  N.  E.  790 
W.  Scheidel  Coil  Co.  v.  Rose,  242  111. 
484,  90  N.  E.  221;  Ohio  &  M.  R.  Co.  v. 
People,  123  111.  467,  14  N.  B.  874;  Peo 
pie  V.  Louisville  &  N.  R.  Co.,  120  HI, 
48,  10  N.  E.  657. 

Indiana.  Norton  v.  Union  Traction 
Co.  of  Indiana,  183  Ind.  666,  681,  Ann. 
Cas.  1918  A  156,  110  N.  E.  113;  Craw- 
fordsville  &  S.  "W.  Turnpike  Co.  v. 
Fletcher,  104  Ind.  97,  2  N.  E.  243; 
MeMahan  v.  Morrison,  16  Ind.  172,  79 
Am.  Dee.  418;  State  v.  Bailey,  16  Ind. 
46,  79  Am.  Dec.  405. 

Kansas.  Kansas,  O.  &  T.  Ey.  Co.  v. 
Smith,  40  Kan.  192,  19  Pac.  636. 
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reason  of  express  provisions  to  that  effect  in  the  consolidating  stat- 
ute.** If  a  new  corporation  is  not  created  thereby,  then  the  com- 
bination is  not,  strictly  speaking,  a  consolidation.**  This  new  corpora- 
tion is  an  entity  distinct  from  any  of  its  constituents,  although  it 
takes  over  their  assets  and  liabilities.  For  instance,  the  corporate 
life  is  not  the  unexpired  term  of  the  constituent  companies,  but  is 
the  same  as  that  of  any  other  corporation.** 

Now,  there  are  decisions  apparently  contrary  to  what  has  just 
been  stated,  and  which  seem  to  hold  that  whether  a  new  corpora- 
tion is  created  by  "a  consolidation  depends  upon  the  legislative  intent 
as  expressed  in  the  statute.**  However,  such  decisions  use  the  word 
"consolidation"  in  the  broad  sense  as  meaning  any  combination, 
and  as  so  used  the  decisions  are  undoubtedly  correct.  For  instance, 
the  statute  authorizing  a  combination  of  corporations  may  be  so 
worded  as  to  make  one  corporation  survive  and  the  other  be  absorbed 
by  the  survivor,  in  which  case  there  is  no  new  corporation  created, 
but  such  a  combination  is  not  a  consolidation,  strictly  speaking,  but 
only  a  merger.**  ' 


Louisiana.  Board  of  Administra- 
tors Charity  Hospital  V.  New  Orleans 
Gas-Light  Co.,  40  La.  Ann.  382,  4  So. 
433;  Fee  v.  New  Orleans  Gas  Light 
Co.,  35  La.  Ann.  413. 

Maine.  State  v.  Maine  Cent.  R. 
Co.,  66  Me.  488. 

Maryland.  Diggs  v.  Fidelity  &  De- 
posit Co.,  112  Md.  50,  72,  20  Ann.  Gas. 
liZ4,  75  Atl.  517;  State  v.  ConsOlidat- 
s  ed  Gas,  Elec.  Light  &  Power  Co.,  104 
Md.  364, 65  Atl.  40. 

Massacliusetts.  Day  v.  Worcester, 
N.  &  E.  E.  Co.,  151  Mass.  302,  23  N. 
B.  824;  Hamilton  Mut.  Ins.  Co.  v. 
Hobart,  2  Gray  543. 

Michigan.  Marquette,  H.  &  O.  K. 
Co.  V.  Langton,  32  Mieh.  251. 

Minnesota.  Gardner  v.  Minneapo- 
lis &  St.  L.  Ey.  Co.,  73  Minn.  517,  76 
N.  W.  282. 

Mississippi.  Adams  v.  Yazoo  &  M. 
Val.  E.  Co.,  77  Miss.  194,  60  L.  E.  A. 
S3,  28  So.  956,  24  So.  200,  317. 

Missouri.  State  v.  Lesueur,  145  Mo. 
322,  46  S.  W.  1075, 

New  York.     People  v.  New  York, 


C.  &  St.  L.  E.  Co.,  129  N.  Y.  474,  15 
L.  E.  A.  82,  29  N.  E.  959. 

North  Carolina.  Cheraw  &  S.  E.  Go. 
V.  Commissioners  of  Anson,  88  N.  C. 
519. 

Pennsylvania.  Com.  v.  Atlantic  & 
G.  W.  Ey.  Co.,  53  Pa.  St.  9.    - 

South  Carolina.  Charlotte,  G.  &  A. 
E.  Co.  V.  Gibhes,  27  S.  C.  385, 4  S.  E.  49. 

Utah.  Eio  Grande  Western  Ey.  Co. 
V.  Telluride  Power  &  Transmission 
Co.,  16  Utai  125,  51  Pac.  146. 

In  case  of  consolidation  of  domestic 
and  foreign  ■  corporation,  see  §  4819, 
infra. 

42  See  cases  cited  in  preceding  note. 

43  See  §  4665,  supra. 
41  See  §4702,  infra. 

IS  Central  Eailroad  &  Banking  Co. 
V.  Georgia,  92  U.  S.  665,  23  L.  Ed. 
757;  Meyer  v.  Johnston  &  Stewart,  64 
Ala.  603,  656;  Chicago,  S.  P.  &  C.  E. 
Co.  V.  Ashling,  160  III.  373,  43  N.  E. 
373;  Crawfordsville  &  S.  W.  Turnpike 
Co.  V.  Fletcher,  104  Ind.  97,  2  N,  E. 
243. 

46  See  §  4662,  supra. 
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§  4701.  —  As  dep^ulent  upon  intention  of  parties.  If  there  is  a 
statute  authorizing  a  consolidation  resulting  in  the  creation  of  a 
new  company,  and  there  is  no  statute  authorizing  a  mere  merger,  or 
if  there  is  both  a  statute  authorizing  a  consolidation  and  also  one 
authorizing  a  merger,  but  a  combination  of  corporations  is  attempted 
to  be  formed  in  pursuance  of  the  consolidation  statute,  then  a  new 
corporation  is  created  regardless  of  any  provisions  in ,  the  agree- 
ment to  combine.  In' other  words,  what  the  effect  is  depends  entirely 
upon  the  provisions  of  the  statute  authorizing  the  consolid^ation  or 
merger,  where  the  effect  is  stated  in  such  statute,  as  it  usually  is,  and 
it  has  been  held  that  such  intent  as  expressed  in  the  statute  will  pre- 
vail over  any  statement  in  the  agreement  to  merge  or  consolidate  as 
to  the  effect  to  be  given  thereto,*''  and  that  this  is  true  notwithstand- 
ing statutory  authority  to  consolidate  "upon  such  terms  as  they  may 
agree  upon."**  The  effect  of  a  consolidation  depends  "upon  the 
will  and  purpose,  not  of  the  corporations,  but  of  the  state,  speaking 
through  the  legislature. "  ^  In  other  words,  if  a  statute  providing 
for  a  consolidation  fixes  the  effect  of  the  consolidation  as  to  whether 
a  new  corporation  is  created  thereby,  then  it  seems  that  the  effect  of  a 
consolidation  attempted  pursuant  to  such  a  statute  is  to  be  deter- 
mined by  the  terms  of  the  statute,  regardless  of  any  provision  in  the 
agreement  for  eonsolidation,^''  and  this  is  so  notwithstanding  the 
statute  permits  a  consolidation  "upon  such  terms  as  they  may  agree 
upop. ' '  ^^ 

47  01iieago    Title    &    Trust    Co.    v.  Trust    Co.    v.    Doyle,    259    HI.    489, 

Doyle,  259  111.  489,  47  L..  R.  A.  (N.  S.)  47  L.  R.  A.   (N.  S.)    1066,  102  N.  E. 

1066,  102  N.  E.  790.                     '  790.                                     ' 

The  fact  that  the  corporations  give  48  Adams   v.   Yazoo   &   M.   Val.   E. 

to  their   consolidation   the   form   and  Co.,  77  Miss.  194,  60  L.  R.  A.  33,  28 

language  of  a  merger  does  not  afEeet  So.    966,    24    So.    200,    317,    and    see 

the   question  whether   a  new  corpora-  §  4B91,  supra. 

tion    is    thereby    formed,    where    the  49  Adams   v.   Yazoo    &   M.   Val.   E. 

proceedings   are   taken  under   a  stat-  Co.,  77  Miss.  194,  60  L.  R.  A.  33,  28 

lite  providing  for  consolidation  only.  So.    956,    24   So.    200,    317.      But   see 

"The  corporations   could  not  control  Ericsou  v.  Supreme  Ruling,  Fraternal 

the  statute,  but  the  statute 'controlled  Mystic  Circle,  105  Tex.  170,  146  S.  W. 

them,  and  effect  must  be  given  to  the  160. 

consolidation  according  to' the  legis-  B«  "  What  the  effect  of  consolidation 

lative  intent.    The  question  of  the  ef-  is,  depends  upon  the  will  and  purpose, 

feet  of  the  consolidation  must  be  an-  not    of    the    corporation,   but    of    the 

swered    by    a    consideration    of    the  state,    speaking   through    the   legisla- 

terms  of  the  statute  under  which  the  ture."    Adams  v.  Yazoo  &  M.  Val.  E. 

consolidation  took  place,  and  not  what  Co.,  77  Miss.  194,  60  L.  R.  A.  33,  28 

the  parties  resolved  or  did  not  resolve  So.  956,  24  So.  200,  317. 

^as  to  such  effect. ' '     Chicago  Title  &  61  Adams  v.  Yazoo  &  M.  Val.  B.  Co., 
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§4702.  — Duration  of  corporate  existence.  The  duration,  and 
extension,  of  corporate  existence  has  been  treated  of  generally  in  a 
preceding  volume.^^  Suffice  it  to  state  in  this  connection  that  it  is 
the  better  rule  that  the  life  of  the  new  company  is  the  same  as  that 
of  any  other  company  formed  under  existing  statutes  and  is  not 
limited  to  the  unexpired  term  of  the  constituent  companies.*'  So 
where  the  act  of  incorporation  of  a  railroad  company  was  to  be  void 
unless  the  road  was  finished  within  ten  years  after  filing  its  "original 
articles  of  association,"  it  was  held  that  a  railroad  company  formed 
by  the  consolidation  of  such  company  with  another  had  ten  years 
from  the  time  it  filed  its  articles  of  incorporation  to  finish  the  road 
rather  than  the  unex;pired  term  of  the  consolidating  corporations.** 

§4703.  Extinguishment  of  constituent  corporations — ^In  general. 

The  effect  of  a  consolidation  with  respect  to  the  extinction  of  the 
constituent  corporations,  or  the  continued,  existence  of  one  or  both 
of  the  constituent  corporations,  depends  generally  upon  the  terms 
of  the  statute  under  which  the  consolidation  is  effected.  The  legis- 
lature has  the  undoubted  power  to  declare  what  shall  be  the  status 
of  the  constituent  companies,  ,and  where  it  does  so  declare  it  is  con- 
clusive as  to  such  effect.**  The  statutes  may  be  so  worded  as  to 
leave  one  or  all  of  the  constituent  corporations  in  existence  as  cor- 
porations ;  *®  or  it  may  expressly  or  impliedly  provide  for  the  ab- 
sorption of  one  company  by  the  other,  the  former  going  out  of 
existence  and  the  latter  remaining  in  existence,  which  constitutes  a 
merger  rather  than  a  consolidation ;  *''  or  it  may  expressly  or  impliedly 

77  Miss.  194,  60  L.  E.  A.  33,  28  So.  to  the  corporation  and  the  period  of 

956,  24  So.  200,  317.  its, corporate  franchise  extended.    Col- 

B2  8ee  §§407-415,  supra.  gate  v.  New  York  Cent.  &  H.  River 

B3  Market   St.  By.   Co.   v.  Hellman,  E.  Co.,  51  N.  Y.  Misc.  503,  100  N.  Y. 

■  109  Gal.  571,  587,  42  Pac.  225.     But  Supp.  650. 

see,  as  dontra,  dicta  in  New  Orleans  Consolidated   companies  may  agree 

Gas-Light   Co.   v.   Louisiana  Light   &  as  to  the  period  of  the  corporate  life 

Heat  Producing  &  Manufacturing  Co.,  of  the  consolidated  company  without 

11  Fed.  277.  regard  to  the  period  of  life  of  either 

See  also  Board   of  Adm'rs  Charity  of  the  consolidated  companies.     New 

Hospital    V.    New   Orleans    Gas-Light  York    Cent.    &    H.    Eiver    E.    Co.    v. 

Co.,  40  La.  Ann.  382,  4  So.  433,  hold-  Yonkers,  103  N.  Y.  Supp.  252. 

ing  obligation  imposed  on  constituent  BiEio  Grande  Western  Ey.   Co.   v. 

company  adhered  to  the  consolidated  Telluride  Power  &  Transmission  Co., 

cotapany    without    limitation    to    the  16  Utah  125,  51  Pac.  146. 

term   or   duration'  of   the   charter   of  BB  Succession  of  Hutchinson,  112  La. 

the  constituent  company.  656,  36  So.  639. 

By  a  legislative  act  providing  for  B6  See   §  4705,  infra, 

consolidation  new  life  may  be  granted  *7  See  §  4708,  infra. 
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create  a  new  corporation  as  a  combination  of  the  constituent  com- 
panies which  are  generally  thereby  dissolved  either  by  express  pro- 
vision  of  the  statute  or  by  implication.  Ordinarily,  by  the  terms 
of  the  statute  or  by  implication  therefrom,  when  corporations  are 
consolidated  under  legislative  authority,  all  of  the  consolidating  cor- 
porations are  dissolved  and  extinguished  absolutely,  so  that  they  no 
longer  exist  for  any  purpose.^*.  Generally  the  decisions  state  the 
rule  just  as  if  the  dissolution  followed  as  a  result  of  the  creation  of 
a  new  corporation  without  any  exception  to  show  that  there  m^y  be 
the  creation  of  a  new  corporation  without  the  entire  extinction  of 
the  constituent  companies  for  all  purposes,  which  exception  is  well 
recognized.** 


§4704.  — Where  attempted  consolidation  is  ineffectual.    If  the 

attempt  to  consolidate  is  inefifiectual  because  not  authorized  by  stat- 
ute or  for  other  reasons,  there  is  no  dissolution  of  the  constituent 
companies.*** 

§  4705.  —  Continued  existence  by  implicatipn.    The  continued  ex- 
istence of  the  constituent  companies,  at  least  for  a  limited  time,  may 


68  United  States.  Keokuk  &  W.  R. 
Co.  V.  Missouri,  152  U.  S.  301,  38  L. 
Ed.  450;  Atlantic  &  G.  E.  Co.  v. 
Georgia,  98  XJ.  S.  359,  25  L.  Ed.  185; 
Shields  v.  Ohio,  95  TJ.  S.  319,  24  L. 
Ed.  357;  Clearwatef  v.  Meredith,  1 
Wall.  25,  17  L.  Ed.  604;  Jones  v.  Mis- 
souri-Edison Elec.  Co.,  144  Fed.  765, 
rev'g  135  Ted.  153. 

Arkansas.  St.  Loms,  I.  M.  &  S.  B. 
Co.  V.  Berry,  41  Ark.  509,  afE'd  113 
tJ.  S.  465,  28  Jj.  Ed.  1055. 

Colorado.  Solmonovieh  v.  Denver 
Consol.  Tramway  Co.,  39  Oolo.  282, 
291,  89  Pac.  57. 

Illinois.  Chicago  Title  &  Trust  Co. 
V.  Doyle,  259  111.  489,  47  L.  B.  A.  (N. 
S.)  1066,  102  N.  E.  790;  People  v. 
Louisville  &  N.  B.  Co.,  120  111.  48,  10 
N.  E.  657. 

Indiana,  billon  v.  Dome,  19  Ind. 
203;  McMahan  v.  Morrison,  16  Ind. 
172,  79  Am.  Dee.  418. 

Kansas.  Kansas,  O.  &  T.  R.  Co.  v. 
Smith,  40  Kan.  192,  19  Pao.  £36. 


Louisiana.  Succession  of  Hutchin- 
son, 112  La.  656,  36  So.  639. 

Maryland.  Tagart  v.  jSTorthern 
Cent.  By.  Co.,  29  Md.  557. 

See  also  infra,  the  chapter  on  Dis- 
solution. 

But  if  the  consolidation  is  the  re- 
sult of  fraud  or  breach  of  trust,  the 
constituent  companies  are  not  so  ex- 
tinguished as  to  deprive  them  and 
their  stockholders  of  the  right  to  sue 
in  equity  to  avoid  the  consolidation. 
Jones  V.  Missouri-Edison  Elec.  Co.,  144 
Fed.  765,  rev'g  135  Fed.  153. 

59  Ohio  &  M.  B.  Co.  V.  People,  123 
m.  467,  14  N.  B.  874;  Bacine  &  M. 
B.  Co.  V.  Farmers'  Loan  &  Trust  Co., 
49  111.  331,  95  Am.  Dec.  595.  See  also 
§  4706,  infra. 

60  American  Loan  &  Trust  Co.  v. 
Minnesota  &  N".  W.  B.  Co.,  157  Dl. 
641,  42  N.  E.  153;  Stab  v.  Crawfords- 
ville  &  S.  Turnpike  Oo.,.102  Ind.  283, 
1  N.  E.  395;  Peninsular  E.  Co.  v. 
Tharp,  28  Mich.  506. 
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be  implied  from  provisions  of  the  consolidation  statute.  For  instance, 
if  the  consolidation  statute  makes  no  provision  for  succession  of  the 
consolidated  company  to  the  rights  of  the  constituent  companies  until 
a  Board  of  directors  is  elected,  the  constituent  companies  will  con- 
tinue in  existence  from  the  date  of  consolidation  until  the  election 
of  such  board.^^ 

§4706.  — Continuance  of  constituent  companies  for  particulax 
purposes.  Sometimes  a  statute  authorizing  consolidation,  while  it 
does  not  provide  for  continuance  of  the  consolidating  corporations 
for  all  purposes,  or  indefinitely,  expressly  provides  for  their  con- 
tinuance for  certain  purposes,  as  for  the  purpose  of  adjusting  their 
liabilities,  or  transferring  their  property.®^  Thus,  it  is  often  expressly 
provided  that  the  constituent  companies  shall  continue  in  existence 
so  far  as  necessary  to  protect  the  claims  of  creditors,®*  but  this  does 
not  continue  the  existence  for  all  purposes,®*  nor  does  it  compel  credi- 
tors to  sue  the  constituent  companies  rather  than  the  consolidated 
company  where  the  latter  is  also  made  liable.®*  So  constituent  cor- 
porations do  not  entirely  die  on  consolidation  so  as  to  prevent  them 
from  maintaining  or  defending  actions  pending  at  the  time  of  the 
consolidation,  where  a  statute  provides  that  consolidation  shall  not 
abate  or  discontinue  such  actions.®® 

§  4707.  Time  when  new  company  comes  into  existence.    The  hew 

company,  formed  by  a  consolidation,  comes  into  existence  at  the 
date  of  the  consolidation.®' 

§  4708,.  Merger  of  one  company  into  another.  The  statutes  author- 
izing a  combination  do  not  necessarily  operate  to  create  a  new  cor- 

61  Mansfield,  C.  &  L.  M.  E.  Co.  v.  Div.  236,  57  N.  Y.  Supp.  Ill;  Comp- 

■  Brown,  26  Ohio  St.  S23.  ton  v.  Wabash,  St.  L.  &  P.  Ey.  Co., 

63  Edison   Elec.   Light   Co.   v.   New  45  Ohio  St.  592,  18  N.  E.  380,  16  N.  E. 

Haven  Elee.  Co.,  35  Eed.  233;  Lightner  110. 

V.  Boston  &  A.  E.  Co.,  1  Lowell  338,  64  State  v.  Maine  Cent.  E.  Co.,  66 

Fed.  Gas.  No.  8,343;  Whipple  v.  Union  Me.  488. 

Pae.  Ey.  Co.,  28  Kan.  474;  Baltimore  65  See  g  4737,  infra. 

&  S.  E.  Co.  V.  Musselman,  2  Grrant's  66Riddell  v.  Eoehester  German  Ins. 

Pas.  (Pa.)   348;  East  Tennessee  &  G.  Co.  of  New  York,  35  E.  I.  45,  85  Atl. 

E.  Co.  V.  Evans,  6  Heisk.  (Tenn.)  607.  273. 

esspence  v.  Mobile  &  M.  Ey.  Co.,  '  67  Adams  v.  Yazoo  &  M.  Val.  E.  Co., 

79- Ala.  576;  Selma,  E.  &  D.  E.  Co..  v.  77  Miss.  194,  60  L.  E.  A.  33,  28  So. 

Harbin,  40  Ga.  706;  Buell  v.  Baltimore  956,  24  So.  200,  317,  afE'd  180  U.  S. 

&  0,  6.  W,  E.   Co.,  89  N,  Y.  App.  1,  45  L.  Ed.  395. 
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potation,®*  Whether  a  combination  has  this  effect  in  any  particular 
case  depends  upon  the  intention  as  set  forth  in  the  statutes.  The 
legislature  may  authorize  a  merger,  sometimes  loosely  called  a  con- 
solidation,®^ of  one  existing  corporation  in  another,  and  continue 
the  existence  of  the  latter  with  the  rights,  franchises,  privileges  and 
property  of  the  former,  in  addition  to  its  own.  If  such  an  intention 
appears,  the  merging  corporation  only  is  dissolved,'"*  and  the  fact 
that  the  name  of  the  continuing  corporation  is  changed  does  not 
tend  to  show  that  it  is  a  new  corporation,  since  a  change  in  the 
name  of  a  corporation  works  no  change  in  its  identity.''^ 

A  contract  whereby  one  corporation  transfers  all  of  its  property 
and  franchises  to  another,  under  legislative  authority,  is,  unless  a 
contrary  intention  appears,  a  surrender  of  its  charter  by  the  former 
with  the  consent  of  the  state,  and  operates  as  a  dissolution  of  that 
corporation,  but  the  existence  of  the  corporation  to  which  the  trans- 
fer is  made  continues.''* 


68  See  §  4700,  supra. 

69  See  §  4662,  supra. 

70  United  States.  Atlantic  &  G.  R. 
Co.  V.  Georgia,  98  U.  S.  359,  25  L.  Ei 
185;  Central  Railroad  &  Banking  Co. 
V.  Georgia,  92  U.  S.  665,  23  L.  Ed.  757; 
Philadelphia  &  W.  E.  Co.  v.  Mary- 
land, 10  How.  376,  13  L.  Ed.  461. 

Alabama/.  Meyer  v.  Johnston,  64 
Ala.  603. 

Connecticut.  Bishop  v.  Brainerd, 
28   Conn.   2S9. 

Illinois.  ■  Chicago,  S.  F.  &  0.  E.  Co., 
V.  Ashling,  160  111.  373,  43  N.  E.  373. 

Indiana.  Booe  v.  Junction  E.  Co., 
10  Ind.   93. 

Kansas.  Berry  v.  Kansas  City,  Ft. 
S.  &  M.  E.  Co.,  52  Kan.  774,  39  Am.  St. 
Eep.  .381,  36  Pae.  724,  52^  Kan.  759, 
39  Am.  St.- Eep.  371,  34  Pac.  805. 

Where  an  act  of  the  legislature  au- 
thorized two  railroad  companies  (A. 
and  B.)  to  unite  and  consolidate  their 
stocks,  and  all  their  rights,  privileges, 
immunities,  property  and  franchises, 
under  the  name  and  charter  of  A.,  in 
such  manner  that  each  owner  of . 
shares  of  the  stock  of  B.  should  be  en- 
titled to  receive  an  equal  number  of 
phares   of   the   consolidated   company, 


and  declared  that  all  contracts  of  both 
companies  should  be  assumed  by  and 
be  binding  upon  A.;  that  its  capital 
stock  should  not  exceed  the  aggregate 
of  the  capital  stock  of  both  com- 
panies; that  all-  their  benefits  and 
rights  should  accrue  to  it;  and  that, 
upon  the  union  and  consolidation,  each 
stockholder  of  B.  should  be  entitled 
to  receive  a  certificate  for  a  like  num- 
ber of  shares  of  stock  of  A.  upon 
surrender  of  his  certificate  of  stock 
of  B., — ^it  was  held  that  the  consolida- 
tion did  not  dissolve  both  A.  ■  and  B., 
and  create  a  new  company,  but  dis- 
solved B.  only,  merging  it  in  A,  Cen- 
tral Railroad  &  Banking  Co.  v. 
Georgia,  92  TJ.  S.  665,  23  L.  Ed.  757. 

Under  some  statutes,  where  a  cor- 
poration purchases  the  assets  of  an- 
other corporation,  the  purchase  mer- 
ges the  selling  corporaition  into  the 
purchasing  corporation  and  no  new 
corporation  is  created.  Chicago  &  E. 
I.  E.  Co.  V.  Doyle,  256  111.  514,  100 
N.  E.  278;  Chicago,  S.  F.  &  C.  R.  Co. 
V.  Ashling,  160  HI.  373,  43  N.  E.  373. 

Tl  Meyer  v.  Johnston,   64  Ala.  603. 

72  Chicago,  S.  F.  &  C.  R.  Co.  v. 
Ashling,   160   IIJ.  373,  43  N.  E.  373; 
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A  constituent  corporation  merged  into  another  corporation  and 
becoming  extinct  cannot,  of  course,  create  new  obligations,  nor  can 
it  become  liable  for  acts  of  the  absorbing  corporation.''^ 

§  4709.  Transfer  of  property  without  consolidation  or  merger.  A 
transfer  of  all  its  property  and  franchises  by  a  corporation  does  not 
necessarily  dissolve  the  corporation,  for  a  corporation  may  exist  with- 
out any  assets  at  all.  Nor  is  a  corporation  necessarily  dissolved  by 
a  sale  of  its  property  and  franchises  under  an  execution,  or  on  fore- 
closure of  a  mortgage.'"*  A  corporation  may,  however,  surrender  its 
charter  and  dissolve  with  the  consent  of  the  state.  And  the  terms  of 
a  statute  authorizing  a  corporation  to  transfer  its  property  and 
franchises,  or  authorizing  their  sale  under  execution  or  foreclosure, 
may  be  such  that  the  transfer  will  operate  as  a  dissolution.  The 
question  depends  upon  the  intention  as  expressed  in  the  statute.''*  It 
has  been  held  that  if  one  corporation  is  vested  by  statute  with  all 
the  property  and  rights  of  another  whose  stock  it  acquires  by  ex- 
change of  its,  shares  of  stock,  then,  although  the  law  does  not  expressly 
dissolve  the  selling  corporation,  yet  as  it  is  left  without  stock,  officers, 
property,  or  franchises,  it  is  dissolved  by  the  operation  of  the  statute 
which  brings  such  condition  into  existence.''^ 

V.  RIGHTS,    POWERS,    FRANCHISES,    PRIVILEGES    AND    PBOPERTIT    OF    CON- 
SOLIDATED   OR   ABSORBING    CORPORATION 

§4710.  As  dependent  upon  nature  of  combination — ^In  general. 

The  rights,  powers,  property,  exemptions,  etc.,  acquired  by  the  new 
or  absorbing  company  depend  somewhat  on  the  nature  of  the  com- 
bination, i.  e.,  whether  it  constitutes  a  consolidation  resulting  in  the 
formation  of  a  new  corporation,  or,  whether  it  results  in  a  merger 
leaving  one  company  in  existence  which  absorbs  the  other,  or  whether 
it  results  merely  in  an  acquisition  of  all  or  part-  of  the  property  of 
one  company  by  another  without  any  consolidation  or  merger. 

§  4711.  —  Where  one  corporation  merely  purchases  the  property 
of  another.    A  transfer  of  all  the  property  and  franchises  of  one  cor- 

ChiCago  &  E.  I.  R.  Co.  v.  State,  153  A  transfer  of  all   the   assets   of  a 

Ind.   134,   51   N.   E.   924;    Laumau  v.  corporation  does  not  dissolve  it  so  as 

Lebanon  Valley  B.  Co.,  30  Pa.  St.  42,  to   prevent    it   from    suing    or   being 

72  Am.  Dec.  685.  sued.     Pritchard  v.  Barnes,  101  Wis. 

73  New  York  v.  Sixth  Ave.  R.  Co.,  86,  76  N.  W.  1106. 

77   N.-  Y.   App.   Div.    367,   79   N.   Y.  75  See  infra,  chapter  on  Dissolution. 

Supp.  319.  76  Rochester    B.    Co.    v.    Rochester, 

74  See  infra,  chapter  on  Dissolution.      205  U.  S.  236,  256,  51  L.  Ed.  784. 
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poration  to  another,  where  there  is  no  consolidation  or  merger  in 
the  strict  sense  of  such  terms,  while  it  passes  title  to  such  property 
and  franchises,''"'  does  not  include  a  transfer  of  all  the  powers  or  im^ 
munities  of  the  selling  corporation,  as  a  general  rule.''*  But  it  has 
been  held  that  a  corporation  which  purchases  all  the  property  and 
franchises  of  another  at  a  dissolution  sale  has  the  exclusive  right  to 
use  the  corporate  name  of  the  selling  company,  at  least  so  far  as  to 
show  that  it  is  the  successor  of  such  corporation.''*  The  right  of  a 
corporation  to  sue  its  officers  for  secret  profits  does  not  pass  to  a  new 
corporation  created  for  the  purpose  of  receiving  the  property  of  the 
old  one  but  not  merged  with  the  old  corporation  by  legislative  author- 
ity.'" A  license  issued  to  a  selling  company  does  not  inure  to  the 
benefit  of  a  purchasing  company  so  as  to  enable  it  to  do  business 
thereunder.'^ 

A  sale,  under  legislative  authoiity,  of  property  of  a  corporation, 
the  value  of  which  depends  upon  special  franchises  which  the  cor- 
poration has, — as  in  the  case  of  a  sale  of  the  road  and  other  prop- 
erty of  a  railroad  company,  the  value  of  which  depends  upon  the 
franchise  to  operate  the  railroad, — ^vests  the  purchaser  with  the  fran- 
chises ^Iso,  it  is  generally  held.'^     This  is  true,  in  the  absence  of 

77  See,     generally,     §§1214,     1229, 


supra. 

Effect  of  leases,,  see  §§1256-1263, 
supra. 

By  a  eonveyanee  from  a  railroad 
corporation  of  all  its  rights,  embrac- 
ing the  right  of  way  across  public 
lands  and  grading  and  tunneling  in- 
volving large  expenditure,  and  by  the 
filing  of  maps  of  survey  by  the  new 
corporation,  no  action  ever  having 
been  taken  by  the  government  to  for- 
feit the  rights  claime.d  by  the  original 
corporation,  the  new  corporation  may 
acquire  such  rights,  prima  facie,  as 
will  authorize  a  preliminary  injunc- 
tion restraining  a  rival  corporation 
from  interference  with  completion  of 
the  work.  Utah,  N.  &  0.  E.  Co.  v. 
Utah  &  C.  R.  Co.,  110  Fed.  879. 

78  San  Antonio  Traction  Co.  v.  Alt- 
gelt   (Tex.  Civ.  App.),  81  S.  W.  106. 

"A  corporation  having  no  author- 
ity under  its  own  charter  to  acquire 
and  exercise  the  rights,  powers  and 
franchises   of  another  corporation   or 


to  carry  on  the  business  of  such  other 
corporation,  does  not  succeed  to  such 
rights,  powers  and  franchises  by  pur- 
chasing the  property  of  the  other  com- 
pany, though  it  be  the  whole  of  such 
property  employed  by  that  company 
jn  carrying  on  the  business  it  was 
chartered  to  engage  in,"  Southern  E. 
Co.  V.  Mitchell,  139  Ala.  629,  «45,  37 
So.   85. 

79  Metropolitan  Telephone  &  Tele- 
graph Co.  V.  Metropolitan  Telephone 
&  Telegraph  Co.,  156  N.  Y.  App.  Div. 
577,  141  N.  T.  Supp.  598;  Horner  & 
Co.  V.  Lawrence,  86  N.  Y.  Misc.  95, 
149  N.  Y.  Supp.  82. 

80  United  Zinc  Companies  v.  Har- 
wood,  216  Mass.  474,  Ann.  Cas.  1915  B 
948,  103  N.  E.  1037,  where  right  to 
sue  was  held  not  assignable. 

81  Southern  Car  &  Foundry  Cp.  v. 
Calhoun  County,  141  Ala.  250,  37  So. 
425.  ' 

82  Morgan  v.  Louisiana,  93  U.  S. 
217,  23  L.  Ed.  860;  Lawrence  v.  Mor- 
gan's   Louisiana    &    T.    Eailrcad    & 
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provision  to  the  contrary,  although  the  purchaser  is  a  natural  per- 
son; and  he  may  organize  a  corporation,  and  transfer  the  property 
and  franchises  to  it.*^  It  follows  that  the  purchaser  of  a  railroad, 
whether  a  natural  person  or  a  corporation,  acquires  the  right  to 
appropriate,  under  the  power  of  eminent  domain,  strips  of  land  neces- 
sary for  the  construction  of  depots,  cattle  pens,  coal  bins,  sheds  and 
the  like,  without  which  the  road  could  not  be  successfully  operated.** 
The  term  "franchises,"  it  was  said  by  the  Supreme  Court  of  the 
United  States,,  "must  always  be  considered  in  .connection  with  the 
corporation  or  property  to  which  it  is  alleged  to  appertain.  The 
franchises  of  a  railroad  tcorporation  are  rights  or  privileges  which 
are  essential  to  the  operations  of  the  corporation,  and  without  which 
its  road  and  works  would  be  of  little  value ;  such  as  the  franchise  to 
run  cars,  to  take  tolls,  to  appropriate  earth  and  gravel  for  the  bed 
of  its  road,  or  water  for  its  engines,  and  the  like.  They  are  posi- 
tive rights  or  privileges,  without  the  possession  of  which  the  road 
of  the  company  could  not  be  successfully  worked."** 

§4712.  — In  case  of  consolidation.  When  corporations  are.  con- 
solidated, the  rights,  franchises  and  privileges  of  the  consolidated 
corporation  depend  upon  the  intention  of  the  legislature  as  mani- 
fested by  the  statute  authorizing  the  consolidation.  The  legislature 
may  confer  upon  it,  with  the  consent  of  the  consolidating  corpora- 
tions, which  consent  is  given  impliedly  by  entering  into  the  consoli- 
dation, all  the  rights,  franchises,  privileges  and  property  of  the  con- 
solidating corporations,  or  it  may  withhold  some  of  them,  or  it  may 
add  to  them  new  rights,  franchises  or  privileges.  A  consolidated 
corporation  has  such  powers  only  as  are  expressly  or  impliedly  con- 
ferred by  the  statute  authorizing  the  consolidation.*^ 

If  there  is  no  provision  to  the  contrary  in  the  statute  or  the  agree- 
ment between  the  parties,  the.  general  rule,  based  upon  the  presumed 
intention  of  the  legislature  and  the  corporations,  is  that  th^  consoli- 
dated corporation  acquires  by  the  consolidation  all  the  rights,  fran- 
chises, privileges  and  property  of  the  consolidating  corporations, 
subject  to  the  same  burdens  and  restrictions  which  attached  thereto 

Steamship    Co.,    39    La.    Ann.   427,   4  Ann.  427,  4  Am.  St.  Eep.  265,  2  So. 

Am.  St.  Rep;  265,  2  So.  69.  69. 

SS.Lawrenee  v.  Morgan's  Louisiana  8B Morgan   v.    Louisiana,   93    U.    S. 

&  T.  Railroad  &  Steamship  Co.,  39  La.  217,  23  L.  Ed.  »60. 

Ann.  427,  4  Am.  St.  Rep.  265,  2  So.  69.  86  Succession  of  Hutchinson,  112  La. 

81  Lawrence  v.  Morgan's  Louisiana  656,  36  So.  639;  State  v.  Maine  Cent. 

&  T.  Railroad  &  Steamship  Co.,  39  La.  R.  Co.,  66  Me.  488. 
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in  the  hands  of  the  consolidating  corporations,  respectively,  under 
their  charters."     Generally,  there  is  an  express  provision  to  this 


87  United  States.  New  Orleans  Gas 
Light  Co.  V.  New  Orleans  Light  & 
Heat  Producing  &  Manufacturing  Co., 
115  TJ.  S.  650,  29  L.  Ed.  516;  Green 
County  V.  Conness,  109  TJ.  S.  104, 
27  L.  Ed.  872;  Maine  Cent.  E.  Co.  v. 
Maine,  ,96  U.  S.  499,  24  L.  Ed.  836; 
Branch  v.  Charleston,  92  U.  S.  677,  23 
L.  Ed.  750;  Central  Railroad  &  Bank- 
ing Co.  V.  Georgia,  92  U.  S.  665,  23  L. 
Ed.  757;  Nugent  v.  Board  Sup 'rs_  Put- 
nam Co.,  19  Wall.  241,  22  L.  Ed.  83; 
Tomlinson  v.  Branch,  15  Wall.  460,  21 
L.  Ed.  189;  Philadelphia  &  W.  E.  Co. 
V.  Maryland,  10  How.  376,  13  L.  Ed. 
461;  Lewis  v.  Clarendon,  5  Dill.  329, 
Fed.  Gas.  No.  8,320;  Lightner  v.  Bos- 
ton &  A.  E.  Co.,  1  Lowell  338,  Fed. 
•  Cas.  No.  8,343. 

Arkansas.  Zimmer  v.  State,  30  Ark. 
677. 

Connecticut.  Mead  v.  New  York, 
H.  &  N.  E.  Co.,  45  Conn.  199;  Bishop 
V.  Brainerd,  28  Conn.  289. 

Illinois.  Cooper  v.  Corbin,  105  HI. 
224,  231;  Eobertson  v.  Eockford,  21 
HI.  451. 

Indiana.  Paine  v.  Lake  Erie  &  L. 
E.  Co.,  31  Ind.  283;  Hubbard  v.  Chap- 
pel,  14  Ind.  601. 

Kentucky.  Central  University  of 
Kentucky  v.  Walter's  Ex'rs,  28  Ky. 
L.  Eep.  1041,  90  S.  W.  1066;  Board 
of  Trustees  Free  Public  Library  v. 
Curators  of  Kentucky  University,  24 
Ky.  L.  Eep.  476,  68  S.  W.  660. 

Maryland.  Consolidated  Gaa  Co. 
V.  Commissioners  of  Baltimore  Coun- 
ty, 98  Md.  689,  57  Atl.  29. 

Mjssi^sippd.  Louisville,  N.  O.  &  T. 
Ey.  Co.  V.  Blythe,  69  Miss.  939,  16  L. 
E.  A.  251,  30  Am.  St.  Eep.  599,  11  So. 
111. 

Nebraska.  Trester  v.  Missouri  Pac. 
E.  Co.,  33  Neb.  171,  49  N.  W.  1110. 

New  Jersey.  Plainfleld  -  Union 
Water  Co.  v.  Inhabitants  of  City  of 


Plainfleld,  84  N.  J.  L.  634,  87  Atl. 
448;  In  re  Trenton  St.  Ry.  Co.  (N.  J. 
Eq.),  47  Atl.  819. 

New  York.  Fisher  v.  New  York 
Cent.  &  H.  Eiver  R.  Co.,  46  N.  Y.  644; 
Davidge  v.  Common  Council,  62  App. 
Div.  525,  71  N.  Y.  Supp.  282;  Rome, 
W.  &  O.  R.  Co.  V.  Ontario  Southern 
R.  Co.,  16  Hun  445.  Compare  Kent  v. 
Common  Council  of  Binghamton,  61 
App.  Div.  S23,  70  N.  Y.  Supp.  465. 

North  Carolina.     Barker  v.  South- 
ern R.  Co.,  137  N.  C.  214,  4!9  S.  E. 
^  115. 

South  Carolina.  South  Carolina  B. 
Co.  V.  Blake,  9  Rich.  L.  228. 

Tennessee.  Miller  v.  Lancaster,  5 
Cold.  514; 

Where  two  boom  companies,  each 
being  required  by  its  charter  to  main- 
tain a  boom  sufliciently  strong  to  re- 
tain all  the  lumber  contained  in  it, 
were  consolidated  under  a  statute 
giving  the  consolidated  company  all 
the  rights  and  privileges,  and  subject- 
ing it  to  all  the  restrictions  of  the 
charters  of  the  consolidating  compa- 
nies, it  was  held  that  the  consolidated 
company  was  not  bound  to  maintain 
the  lower  boom  sufficient  to  retain  all 
the  lumber  which  might  be  carried 
away  from  the  upper  boom  by  the 
act  of  God,  but  was  only  requii;ed  to 
maintain  it  sufficient  ■  to  retain  all 
logs'  intended  for  it.  "The  effect  of 
the  consolidation,"  said  the  court, 
"was  to  unite  the  companies  only, 
not  the  booms;  the  consolidated  com- 
pany controlled  each  of  them  separate- 
ly, 'under  the  rights,  privileges  and 
immunities,'  and  'subject  to  the  re- 
strictions, contained  in  the  respective 
charters.'  "  Brown  v.  Susquehanna 
Boom  Co.,  109  Pa.  St.  57,  58  Am.  Eep. 
708,  1  Atl.  156;  Gould  v.  Langdon,  43 
Pa.  St.  365. 

A  university  formed  from  the  con- 
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effect  in  the  statute  authorizing  consolidation,  but  it  is  not  at  all 
necessary.  Such  an  intention  on  the  part  of  the  legislature  will  be 
presumed  in  the  absence  of  provision  to  the  contrary.'*  When  cor- 
porations "unite  or  become  consolidated  under  authority  of  law, 
the  presumption  is,  until  the  contrary  appears,  that  the  united  or 
consolidated  company  has  all  the  powers  and  privileges,  and  is  sub- 
ject to  all  the  restrictions  and  liabilities,  of  those  out  of  which  it  was 
created. "  *®  It  was  held  in  a  Maine  case  that,  when  a  new  corpora- 
tion is  formed  by  the  consolidation  of  existing  corporations,  and  by 
the  act  authorizing  the  consolidation,  the  new  corporation  is  to 
have  the  powers,  privileges  and  immunities  possessed  by  "each"  of 
the  consolidating  corporations,  the  new  corporation  will  have  only  the 
powers,  privileges  and  immunities  which  the  corporation  with 
the  fewest  powers,  privileges  and  immunities  possessed,  and  which 
were  common  to  all.®*  It  tnay  well  be  doubted,  however,  whether 
this  was  the  intention  of  the  legislature. 

§4713.  As  dependent  on  laws  in  force  at  time  of  consolidation. 

When  the  effect  of  a  combination,  of  corporations  is  to  dissolve  the 
old  corporations  and  create  an  entirely  new  corporation,  the  powers 
and  franchises  of  the  new  corporation  are  determined  by  the  law  in 
force  at  the  time  of  the  consolidation.*^  Thus,  a  consolidated  rail- 
road company  whose  lines  after  consolidation  exceed  one  hundred 
miles  in  length  comes  within  the  provisions  of  a  mileage  book  statute 
applicable  to  lines  exceeding  one  hundred  miles  in  length,  and  the 
provision  of  the  consolidation  statute  that  the  consolidated  corpora- 
tion shall  be  vested  with  all  the  "rights,  privileges,  exemptions  and 
franchises"  of  the  constituent  corporations  is  not  applicable,'^ 

solidation  of  two  universities  was  not  varsity,  24  Ky.  L.  Eep.  476,  68  S.  W. 

deprived  of  the  right  to  sell  certain  660. 

property  which  it  had  received  from  88  See   the   cases   cited  in  the  note 

one  of  the  constituent  universities  in  preceding. 

order  that  the  proceeds  might  be  rein-  89  Chief  Justice   Waite,   in   Tennes- 

vested   under   proper   restrictions,   al-  see  v.  Whitworth,  117  TJ.  S.  139,  14^, 

though  the  act  consolidating  the  uni-  29  L.  Ed.  833. 

versities    had    provided    that    should  90  State  v.  Maine  Cent.  E.  Co.,  66 

there  be  a  change  in  the  location  of  Me.  488. 

the  consolidated  university  the  consol-  91  Shields  v.  Ohio,  95  U.  S.  319,  24 

idation  should  cease  and  the  property  L.  Ed.  357,  and  see  §  4724,  infra. 

in  question  revert  to  the  constituent  92  Parish  v.  Ulster  &  D.  R.  Co.,  192 

university  fi'om  which  it  had  eome.  N.  T.  353,  85  N.  B.  153,  rev'g  113  N. 

Board  of  Trustees  of  Free  Public  Li-  Y.  App.  Div.  894,  98  N.  T.  Supp.  1109. 

brary  v.  Curators  of  Kentucky  Uni- 
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§  4714.  Title  to  property.  Lands  of  the  constituent  companies 
vest  in  the  consolidated  company,'®  and  consents  of  abutting  owners 
are  property  which  passes  to  a  street  railway  company  upon  a  merg- 
er.** A  formal  assignment  of  claims  or  contracts  is  not  necessary 
to  pass  title  thereto,  in  case  of  merger,  to  the  corporation  in  which 
the  corporation  owning  such  claim  is  merged.**  The  property  is  held 
by  the  consolidated  company  in  its  own  right  and  not  in  trus.t  for  the 
constituent  companies,  even  though  it  is  liable  for  the  debts  of  the 
latter.*® 

However,  it  has  been  held  that  property  bequeathed  to  a  consti- 
tuent corporation  does  not  pass  to  a  consolidated  company  formed 
before  the  death  of  the  testator.*' 

§4715.  PiEurticular  powers  and  rights  acquired.  Under  a  provi- 
sion giving  a  consolidated  corporation  the  rights,  franchises,  priv- 
ileges and  property  of  the  consolidating  corporations,  or  without  such 
a  provision,  and  in  the  absence  of  provision  to  the  contrary,  it  has 
been  held  that  a  consolidated  corporation  acquired  the  power  of  emi- 
nent domain  enjoyed  by  one  or  both  of  the  consolidating  corpora- 
tions,** the  right,  in  the  case  of  a  railroad  company,  to  charge  a  cer- 
tain rate  for  transportation  of  persons  or  property,**  the  power, 
though  a  quasi  public  corporation,  like  a  railroad  company,  to  mort- 
gage its  property  and  fran^hises,^  an  immunity  of  officers  and  em- 
ployees from  working  on  the  public  roads  or  serving  on  the  jury,^  the 

93  Oashman   v.   Brownlee,   128   Ind.  819;  South  Carolina  E.  Co.  v.  Blake, 

266,  27  N.  E.  560.  9  Rich.  L.  (S.  C.)  228. 

MAdee  v.  Nassau  Elec.  E.  Co.,  65  99  Fisher  v.  New  York  Cent.  &  H. 

N.  Y.  App.  Div.  529,  72  N.  Y.  Supp.  Eiver  B.  Co.,  46  N.  Y.  644,  and  see 

992,  aff 'd  173  N.  Y.  580,  65  N.  B.  1113.  §  4728,  infra. 

95  Bank  of  Long  Island  v.  Young,  1  Mead  v.  New  York,  H.  &  N.  E. 
101  N.  Y.  App.  Div.  88,  91  N.  Y.  Supp.  Co.,  45  Conn.  199. 

849.  ZA  provision  in   the   charter  of   a 

96  Greene  v.  Woodland  Ave.  &  W.  railroad  company  exempting  its  offi- 
S.  St.  E.  Co.,  62  Ohio  St.  67,  56  N.  E.  cers,  agents  and .  servants  from  mili- 
642.  tary  and  road  duty,  and  service  on 

97 Gladding      v.      St.      Matthew's  juries,  is  not  a  mere  personal  privi- 

Church,  25  B.  I.  628,  65  L.  R.  A.  225,  lege  conferred  upon  the  class  of  per- 

106  Am.  St.  Eep.  904,  1  Ann.  Cas.  537,  sons  described,  but  constitutes  a  val- 

57  Atl.  860.  uable   right    of   the   corporation,   and 

98  Smith  v.  Cleveland,  C,  C.  &  St.  passes  to  a  new  corporation  formed  by 

L.  R.  Co.,  170  Ind.  882,  81  N.  B.  501;  consolidation  of  such  corporation  with 

Trester   v.  Missouri  Pae.   R.   Co.,   33  another.     Zimmer   v.   State,   30  Ark 

Neb.  171,  49  N.  "W.  1110;  In  re  Tren-  677. 
ton  St.  By.  Co.  (N.  J.-  Eq.),  47  Atl. 
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right  to  compromise  and  settle  a  claipi  against  one  of  the  consolidating 
corporations,  and  to  m-ainteiin  an  action  to  enforce  a  settlement,^ 
the  right  to  the  benefit  of  a  license  to  use  a  patent  enjoyed  by  the 
consolidating  corporations,*  and  the  right  (in  case  of  a  railroad  com- 
pany, for  example)  to  receive  subscriptions  by  cities  and  other  mu- 
nicipalities to  its  capital  stock,  payable  in  bonds  of  the  municipality.'' 
A  consolidated  company  anay  claim  a  mechanic's  lien  for  materials 
furnished  by  a  constituent  corporation.^ 

Franchise  rights  of  the  constituent  coEapanies  vest  in  the  con- 
solidated company.''  Thus  where^  by  statute,  the  consolidated  com- 
pany is  vested  with  all  the  assets  of  the  constituent  companies,  rights 
in  the  streets  under  municipal  ordinances  pass  to  the  new-  corpo- 
ration.* But  the  life  of  a  prior  franchise  is  not,  of  course,  extended 
by  a  consolidation  of  constituent  railway  companies  into  one  com- 
pany.9 

§  4716.  Contracts  and  claims  of  consolidating  corporations.  Gen- 
erally, by  express  provision  of  the  statute  or  agreement  of  consoli- 
dation, and  by  implication,  in  the  absence  of  provision  to  the  con- 
trary, the  consolidated  corporation  succeeds  to  and  may  enforce  the 
rights  of  the  consolidating  corporations  under  contracts  made  by 
them:  before  the  consolidation.^"  Debtors  of  the  original  corporations 
are  no  longer  indebted  to  them,  but  become  the  debtor^  of  the  new 
corporation.^^  But  to  entitlef  a  consolidated  corporation  to  enforce 
contracts  made  by  the  consolidating  corporations,  it  must  show  at 
least  a  colorable  compliance  with  all  the  requirements  of  the  law 

3  Paine  v.  Lake  Erie  &  L.  R.  Co.,  9  Cleveland  Elec.  E.    Co.   v.   Cleve- 

31  Ind.  283.  land,  187  Fed.  111. 

4Lightner   v.  Boston  &  A.   B.   Co.,  lOLightner  v.  Boston  &  A.  R.  Co., 

1  Lowell  338,  Fed.  Cas.  No.  8,343.   See  1    Lowell    338,   Fed.    Cas.    No.    8,343; 

also  Ridgway  Tp.  v.  Griswold,  1  Me-  Brown   v.   Dibble's  Estate,   65   Mich. 

Crary  151,  Fed.  Cas.  No.  11,819.  520,  69  N.  W.  656. 

5  Lewis  V.  Clarendon,  5  Dill.  329,  11  Bishop  v.  Brainerd,  28  Conn.  289. 
I'ed.  Cas.  No.  8,320.  Where  railroad  companies  were  con- 

6  Chambers  v.  George  Vassar  'a  Sons  solidated  under  an  act  which  vested  in 
&  Co.,  81  N.  T.  Misc.  562,  143  N.  Y.  the  consolidated  corporation  all  the 
Supp.  615.  powers,  rights,  franchises,  etc.,  of  the 

estate  V.  Roach,  267  Mo.  300,  311,  old    corporations,    it    was    held    that 

184  S.  W.  969.  the  consolidated  corporation  had  the 

8  OwensboTO    v.    Cumberland    Tele,-  right  to  use  a  patented  axlebox  which 

phone    &    Telegraph    Co.,    230    U.    S.  both  of  the  old  corporations  had  been 

58,  75,  57  L.  Ed.  1389;  Louisville  v.  licensed  to  use.   Lightner  v.  Boston  & 

Cumberland    Telephone    &    Telegraph  A.  E.  Co.,  1  Lowell  338,  Fed.  Cas.  No. 

Co.,  224  V.  S.  649,  661,  56  L.  Ed.  934.  8,343. 
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authorizing  the  consolidation.^^  So  the  rule  that  the  consolidated 
corporation  acquires  all  the  contract  rights  of  the  consolidating  cor- 
porations only  applies  to  rights  acquired  hy  the  latter  before  the 
consolidation.  "Where  articles  of  consolidation  stipulate  that  the 
constituent  corporations  shall  continue  in  existence  for  the  purpose 
of  settling  their  liabilities,  the  new  corporation  cannot  maintain  an 
action  on  notes  indorsed  to  one  of  the  constituent  corporations,  with- 
out showing  ownership  of  the  notes.^* 

Where  a  statute  authorizes  corporations  to  consolidate,  or  consoli- 
dates them,  and  Vests  all  their  property  in  the  consolidated  cor- 
poration, including  choses  in  action,  the  consolidated  corporation  may 
sue  in  its  own  name  on  choses  in  action  of  the  consolidating  corpora- 
tions, although  such  right  may  not  be  given  in  express  terms.^*  Thus, 
a  note  belonging  to  one  of  the  constituent  corporations  becomes  the 
property  of  ajid  the  basis  of  suit  by  the  consolidated  corporation.^'' 

A  guaranty  bond  given  a  constituent  company  inures  to  the  benefit 
of  the  consolidated  company.^®  So  a  fidelity  bond  inures  to  the  bene 
fit  of  the  corporation  in  which  a  merger  has  been  effected.^''  Where 
railroad  corporations  were  consolidated  under  a  statute  providing, 
that  the  consolidated  corporation  should  possess  all  the  rights  there- 
tofore vested  in  the  old  corporations,  and  that  all  their  property  and 
rights  of  action  should  be  deemed  to  be  transferred  to  it,  it  was 
held  that  the  consolidated  corporation  could,  recover  on  an  indemnity 
bond  given  by  a  passenger  agent  to  one  of  the  old  conipanies,-  its 
attorney,  successors,  or  assigns,  prior  to  the  consolidation,  where  the 

12 Brown,    v.    Dibble's    Estate,    65  corporations  to  endow  a  chair  therein 

ilioh.   520,  32  N.   W.   656;   Tuttle  v.  became  the  property  of  the  new  eor- 

Michigaji  Air  Line  E.   Co.,  35  Mich.  poration.     Central  University  of  Ken- 

247;  Mansfield,  C.  &  L.  M.  E.  Co.  v.  tucky   v.   Walter's  -Ex'rs,   28   Ky.  L. 

Drinker,  30  Mich.  124.  Kep.  1041,  90  S.  W.  1066. 

13  Union  Pac.  Ey.  Co.  v.  Goche-  16  Springfield  Lighting  Co.  v.  Ho- 
nour, 56  Kan.  543,  43  Pac.  1135.  bart,  93  Mo.  App.  227,  68  S.  W.  942. 

14  University  of  Termont  v.  Bax-  On  eonsolida;tion  or  merger,  a  guar- 
ter's  Estate,  42  Vt.  99.  anty  given  to  a  constituent  cormpany 

IB  Central   University   of   Kentucky  inures  to  the   benefit   of  the  eonsoli- 

v.    Walter's   Ex'rs,    28    Ky.    L.    Eep.  dated  or  surviving  company  and  con- 

1041,  90  S.  W.  1066.  tinues  in  operation.     W.  H.  McElwain 

Where   a   college  and  a  university  Co.  v.  Primavera,  180  N.  T.  App."Div. 

are  consolidated,  the  property  rights  288,  167  N.  Y.  Supp.  815. 

of    the    constituent    corporations    are  17  Lee    v.    Atlantic    Coast   Line   B. 

continued  in  tVe  new  corporation  sub-  Co.,  150  Fed.  775,  787;  Pennsylvania 

ject  to  the  conditions  under  which  the  &  N.  W.  E.  Co.  v.  Harkins,  149  Pa.  St. 

property  was  acquired.     In  the   case  121,  24  Atl.  175;  Miller  v.  Lancaster, 

at  bar,  therefore,  a  note  to  one  of  the  45  Tenn.  514. 
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agent  retained  his  position,  and  performed  substantially  the  same 
duties  as  formerly.^* 

The  rionteution  that  where  a  purchaser  of  property  sells  it,  the 
vendee  does  not  stand  in  the  shoes  of  his  vendor  and  cannot  rescind 
the  original  sale  to  his  vendor  for  fraud  or  other  reason,  does  not 
apply  so  as  to  preclude  a  siuit  for  rescission  by  a  consolidated  cor- 
poration of  sales  made  to  the  constituent  companies  for  fraud  there- 


§  4717.  Subscriptions  to  stock.  Unless  subscribers  to  the  capital 
stock  of  a  corporation  are  released  from  liability  on  the  subscription 
by  the  consolidation  of  the  corporation  with  another,  as  elsewhere 
explained,^"  the  consolidated  corporation  succeeds  to  the  rights  of 
the  consolidating  corporation  under  the  subscriptions,  and  may  en- 
force the  same,  provided  it  shows  compliance  with  all  the  require- 
ments of  the  law  authorizing  the  consolidation,  but  not  otherwise.^^ 

§  4718.  Municipal  aid  bonds  and  subscriptions.  When  a  municipal 
corporation  has  not  only  voted  to  issue  bonds,  under  legislative  au- 
thority, in  aid  of  a  railroad  company,  or  has  voted  a  subscription  to 
its  stock  payable  in  bonds,  but  has  also  issued  the  bonds,  the  right 
to  the  bonds  will  clearly  pass,  upon  the  consolidation  of  the  corpora- 
tion with  another,  to  the  consolidated  company.  Even  when  the 
consolidation  is  effected  before  the  bonds  are  issued,  but  after  the 
municipality  has  voted  the  appropriation  or  subscription,  the  right 
to  the  bonds  will  vest  in  the  consolidated  corporation,  if  the  con- 
solidation was  authorized  by  the  charter  of  the  corporation,  or  by  a 
general  law  in  force  at  the  time  of  the  vote.^^  "Whether  the  same 
rule  applies  when  the  consolidation  was  not  authorized  at  the  time 

18  Pennsylvania  &  N.  W.  R.  Co.  v.  Ohio  St.  241;  Itlansfield,  C.  &  L.  M. 
tTarkins,  149  Pa.  St.  121,  24  Atl.  175.  E.  Co.  v.  Brown,  26  Ohio  St.  223. 

19  American  Ship  Building  Co.  v.  Z2  Bates  County  v.  Winters,  112  U. 
Commonwealth  S.  S.  Co.,  215  Fed.  304,  S.  325,  28  L.  Ed.  744;  Chickaming  v. 
modifying  197  Fed.  780,  797.  Carpenter,   106  U.  S.   663,  27  L.  Ed. 

20  See  §  649,  s.upra.  307;    New   Buffalo    v.    Iron    Co.,    105 
21Sprague  v.  Illinois  Eiver  E.  Co.,       U.  SJ  73,  26  ll.  Ed.   1024;   Harter  v. 

19  111.  174,  177;  Bish  v.  Johnson,  21  Kernoehan,  103  U.  S.  562,  26  L.  Ed. 

Ind.  299;  Hanna  v.  Cincinnati  &  Ft.  411;   Wilson  v.   Salamanca,   99  TJ.   S. 

W.  E.   Co.,   20   Ind.   30;    Sparrow   v.  499,  25  L.  Ed.  330;  Nugent  v.  Board 

Evansville  &  0.  E..  Co.,  7  Ind.  369;  Sup'rs  Putnam  Co.,  19  Wall.  (U.  S.) 

Tuttle  V.  Michigan  Air  Line  E.   Co.,  241,  22  L.  Ed.  83;  Edwards  v.  People, 

35  Mich.  247;   Mansfield,  C.  &  If.  M.  88  111.  340;  Secrtt  v.  Hansheer,  94  Ind. 

R.  Co.  V.  Drinker;  30  Mich.  124;  Mans-  1. 
field,  C.  &  L.  M.  E.  Co.  v.  Stout,  26 
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of  the  vote  is  doubtful,  and  the  authorities  on  the  question  are  not 
in  accord.^ 

§  4719.  Power  of  new  corporation  to  execute  trusts  conferred  on 
constituent  companies.  Even  where  there  is  a  consolidation  instead 
of  a  merger,  the  new  corporation  has  power  to  execute  a  trust  con- 
ferred upon  one  of  the  constituent  companies  by  a  testator  under 
his  will,  the  consolidation  having  been  made  before  the  death  of  the 
testaior.**  And  where  a  corporation  which  was  appointed  trustee 
under  a  will,  was,  prior  to  the  death  of  the  testator,  merged  into  an- 
other corporation,  the  latter  became  entitled,  on  the- testator's  death, 
to  act  as  trustee.^ 

§  4720,  Power  of  new  or  labsorbinif  company  to  issue  stock.    A 

New  Jersey  statute  provides  that  any  corporation  formed  thereunder 
may  purchase  property  and  issue  stock  to  the  amount  of  the.  value 
of  the  property,  and  "in  the  absence  of  actual  fraud  in  the  transac- 
tion, the  judgment  of  the  directors  as  to  the  value  of  the  property 
purchased  shall  be  conclusive."  Thereunder  a  New  Jersey  com- 
pany proposed  to  issue  forty-five  million  dollars  of  stock  to  pay  for 
property  of  a  competing  company,  the  owners  of  which  were  to  put 
in  twelve  million  dollars  in  cash.  There  was  evidence  that  the 
property  to  be  purchased  was  not  worth  more  than  ten  million  dol- 
lars. A  stockholder  sought  tO  enjoin  the  purchase,  but  relief  was 
denied  on  the  ground  that  it  could  not  be  said  that  the  directors  could 
not  honestly  entertain  the  opinion  that  the  property  plus  the  cash 
did  not  equal  the  face  value  of  the  stock  to  be  issued,  taking  into  con- 
sideration the  good-will  of  the  selling  company,  the  contracts  and 
leases  connected  with  it,  the  saving  in  freights,  and  the  getting  rid 
of  a  competitor.^® 

§  4721.  Mortgages  and  bonds  of  constituent  or  consolidated  com- 
panies.    Mortgages  of  constituent  companies  remain  a  lien  on  the 

23  See  the  eases  above  cited.  and  successors  of  them,"  a  company 

24  Chicago  Title  &  Trust  Co.  v.  Zin-  formed  before  the  death  of  the  testa- 
Hur,  264  111.  31,  Ann.  Cas.  1915  D  931,  tor  into  which  the  trust  company  is 
105  N.  E.  718.                '  merged   is    entitled   to    letters    testa- 

25  In  re  Bergdorf's  Will,  149  N.  T.-  mentary,  the  statute  providing  for  a 
App.  Div.  529,  133  N.  Y.  Supp.  1012,  merger  and  not  a  consolidation.  In 
aff'd   206  N.  Y.   309,   99  N.  E.   714.  re  Bergdorf's  Will,  supra. 

Contra,  In  re  Stikeman  's  Will,  48  N.  26  Donald  v.   Araeriean  Smelting  & 

y.  Misc.  156,  96  N.  Y.  Supp.  460.  Kefining    Co.,    61   N.    J.   Eq.   458,  48 

Where  a  testator  appointed  as  ex-  Atl.  786.    See  also,  supra,  chapter  on 

ecutors  and  trustees  two  persons  and  Stockholders. 
a  trust  company  "and  the  survivors 
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mortgaged  property,  of  course,  notwithstanding  a  consolidation.^'' 
In  so  far  as  the  issuance  of  bonds  by  a  consolidated  corporation  is 
concerned,  it  is  sometimes  provided  that  no  bonds  shall  be  issued  as 
a  consideration  for,  or  in  connection  with,  the  consolidation.  How- 
ever, such  a  provision  has  been  held  not  to  preclude  an  increase  of 
the  rate  of  interest  as  an  incident  to  a  readjustment  of  existing  mort- 
gages where  another  section  of  the  statute  authorizes  the  consolidated 
company  to  issue  its  bonds  for  the  purpose  of  paying  or  retiring 
any  bonds  theretofore  issued.^*  Whether  a  consolidated  corpora- 
tion may  issue  bonds  to  retire  prior  bonds  of  one  of  the  constituent 
companies,  as  dependent  upon  the  wording  of  the  consolidation  agree- 
ment, is  sometimes  involved.^®  If  a  corporation  executes  a  mortgage 
to  secure  bonds  to  be  issued  for  the  future  acquisition  of  property 
by  it  for  its  own  purposes,  the  consolidated  company  cannot  issue 
bonds  under  such  mortgage.'*  However,  if  a  corporate  mortgage 
provides  that  on  consolidation,  the  consolidated  company  may  issue 
bonds  with  the  same  legal  rank  as  though  issued  by  the  corporation, 
the  consolidated  company'  may  issue  bonds  of  the  description  of, the 
debt  intended  to  be  secured  by  the  mortgage.'^  If  the  consolidated 
company  issues  bonds  under  a  mortgage  of  a  constituent  company, 


27  See  §  4730  et  seq.,  infra. 

28  Continental     Securities      Co.      v. 
New  York  Cent.   &  H.  Eiver  R.  Co.,  . 
217  N.  Y.  119,  111  N.  E.  484,  afE'g  168 
IV.  Y.  App.  Div.  345,  153  N.  Y.  Supp. 
879. 

An  increase  of  the  rate  of  interest 
as  an  incident  to  the  readjustment 
of  existing  mortgages  does  not  con- 
stitute the  issue  of  bonds  or  other 
evidences  of  debt,  within  a  statute 
forbidding  consolidated  railroad  cor- 
porations from  issuing  "any  bonds  or 
other  evidences  of  debt  *  *  *  as 
a  consideration  for,  or  in  connection 
with,  such  consolidation."  Continen- 
tal Securities  Co.  v.  New  York  Cent. 
&  H.  Eiver  R.  Co.,  supra. 

29  0rrick  v.  Fidelity  &  Deposit  Co. 
of  Maryland,  113  Md.  239,  77  Atl. 
599. 

The  right  to  discharge  underlying 
mortgages  by  the  issuance  of  bonds,  as 
provided  for  in  the  mortgage  of  a 
coastituent  company,  m&j  be  exercised 


Iby  the  consolidated  company  as  an  in- 
cident to  the  title  to  the  property 
acquired.  'Diggs  v.  Fidelity  &  De- 
posit Co.,  112  Md.  50,  20  Ann.  Cas. 
1274,  75  Atl.  517. 

30  The  reason  is  that  the  acquisition 
of  property  is  rendered  impossible  by 
the  consolidation.  Orrick  v.  Fidelity 
&  Deposit  Co.  of  Maryland^  113  Md. 
239,   77   Atl.  599. 

Where  a  mortgage  executed  by  a 
constituent  company  provides  for  the 
issuance  of  bonds  thereunder  to  pur- 
chase property  in  the  future,  and 
thereafter  there  is  a  consolidation,  the 
consolidated  company  cannot  issue 
bonds  for  property  acquired  by  it 
which  shall  be  covered  by  the  lien 
of  such  mortgage.  Diggs  v.  Fidelity 
&  Deposit  Co.,  112  Md.  50,  20  Ann. 
Cas.  1274,  75  Atl.  517. 

81  Orrick  v.  Fidelity  &  Deposit  Co. 
of  Maryland,  113  Md.  239,  77  Atl. 
599. 
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for  property  purchased,  and  it  retains  and  uses  the  property,  it.  is 
estopped  to  deny  the  validity  of  the  bonds  in  the  hands  of  bona 
fide  holders  for  value.^*  , 

Mortgage  bonds  fully  executed,  delivered  to  the  trustee,  and  cer- 
tified by  it,  set  apart  for  the  express  purpose  of  paying  off  certain 
certificates  of  indebtedness  of  a  constituent  company  before  con- 
solidation, and  where  a  major  portion  had  been  actually  used  for  such 
purpose,  are  valid,  and  the  balance  may  be  delivered  by  the  consoli- 
dated company.^'  But  a  corporation  which  buys  the  assets  of>  an- 
other company  and  assumes  a  mortgage  thereon  cannot  sell  or  pledge 
bonds  not  issued  by  the  selling  company  so  as  to  make  them  an  equal 
lien  with'  the  bonds,  previously  issued  by  the  selling  company.^* 

The  effect  of  an  exchange  of  bonds  of  a  constituent  company,  for 
those  of  the  consolidated  company,  as  provided  for  in  the  agreement 
of  merger,  where  the  deposited  bonds  are  held  by  the  trustee  uncan- 
celed and  the  agreement  is  not  consummated  because  some  of  the 
old  ,bondholders  refuse  to  make  the  exchange,  depends  largely  upon 
the  circumstances  and  the  intention  of  the  parties,*^  as  does  the  ques- 
tion whether  bonds  of  a  constituent  company  exchanged  for  bonds 
of  the  consolidated  company  are  deemed  in  equity  to  be  satisfied.** 

§  4722.  Exemptions  and  immunities  a^  passing  to  new  company — 
In  general.  As  was  explained  in  a  former  chapter,  when  a  corpora- 
tion claims  under  its  charter  any  exclusive  right  or  privilege,  or  any 
right  or  privilege  as  against  the  state,  or  otherwise  as  against  the 
general  public,  the  charter  is  to  be  construed  strictly  againgt  the  cor- 
poration, and  in  favor  of  the  public,  and  such  a  right  or  privilege 
will  not  be  held  to  exist  unless  it  has.  been  granted  by  the  legislature 
in  clear  and  unmistakable  terms.*'''  This  principle  applies  with  full 
force  when  a  corporation  which  has  succeeded  to  the  rights,  franchises 
and  privileges  of  another  corporation  claims  such  a  right  or  privilege 
enjoyed  by  the  old  company,  as  the  right  of  exemption  from  taxa- 
tion, the  right  of  exemption  from  legislative  control  in  matters  affect- 
ing the  public,  etc.'*    In  determining  whether  an  immunity  from  the 

32  0rrick  v.  ridelity  &  Deposit  Co.  v,  Princaton  Lighting  Co.,  72  N.  J.  Eq. 
of  Maryland,  113  Md.  239,  77  Atl.  599.  891,  67  Atl.  1019. 

33  Estabrook  v.  Consolidated  Gras,  36  Burlington  City  Loan  &  Trus-t 
Elec.  Light  &  Power  Co.  of  Baltimore,  Co.  v.  Princeton  Lighting  Co.,  72  N.  J. 
122  Md.  643,  90  Atl.  523.  Eq.  891,  67  Atl.  1019. 

34 Security  Sav.  Bank  &  Trust  Co.  37See  §§  773,  774,  supra.' 

V.  St.  Louis  Chemical  Co.,  172  Mich.  38  Covington    &    L.    Turnpike   Eoad 

74,  137  N.  "W.  807.  Co.  v.  Sandford,  164  IT.  S.  578,  41  L. 

36  Burlington  City  Loan  &  Trust  Co.  Ed.  560. 
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exercise  of  governmental  power  which  has  beep,  granted  to  one  cor- 
poration vests  in  another  corporation  which  is  its  successor,  it  is  to 
be  kept  in  mind  that  the  immunity  is  not  transferable  unless  the 
state,  either  in  the  original  exemption,  or  by  subsequent  statutes,  au- 
thorizes or  directs  the  transfer  of  the  exemption  to  a  successor  in  title ; 
and  "in  determining  whether  a  transfer  to  another  was  authorized  or 
directed  every  doubt  is  resolved  in  favor  of  the  continuance  of  the 
governmental  power,  and  clear  and  unmistakable  evidence  of  the 
intent  to  part  with  is  required."^*  Where  a  company  was  incor- 
porated for  the  purpose  of  acquiring  the  property  of  another  rail- 
road, which  was  accomplished  by  a  lease  of  the  road  followed  by  the 
purchase  of  its  shares  of  stock,  and  the  statute  authorizing  such 
purchase  provided  that  the  "estate,  property,  rights,  privileges  and 
franchises"  of  the  selling  company  should  vest  in  the  purchasing 
company,  it  was  contended  that  the  effect  of  the  transfer  was  to  vest 
in  the  purchasing  corporation  the  exemption  from  the  expense  of 
street  pavement  which  the  selling  corporation  possessed  by  statute. 
However,  the  Supreme  Court  of  the  United  States,  in. deciding  this 
question  in  1906,  held  as  follows:  (1)  In  determining  whether  a 
transfer  of  the  exemption  was  authorized  or  directed,  "every  doubt 
is  resolved  in  favor  of  the  continuance  of  the  governmental  power 
and  clear  and  unmistakable  evidence  of  the  intent  to  part  with  it  is 
required;  "  (2)  a  legislative,  authorization  of  the  transfer  of  the 
"estate"  of  the  selling  corporation  is  not  sufficient  to  include  an 
exemption  from  the  taxing  or  other  power  of  the  st£|,te;  (3)  the  word 
"privileges,"  as  used  in  the  statute,  is  not  sufficiently  broad  to  em- 
brace within  its  meaning  such  an  exemption,  notwithstanding  earlier 

39  Rochester  K.  Co.  v.  Rochester,  205  uity  from  taxation,  from  the  right  to 

U.  S.  236,  248,  51  L.  Ed.  784,  afE'g  182  determine  rates  of  fare,  or  to  control 

N.  Y.   99,   116,   70   L.   E.   A.   773,   74  tolls,  and  the  like,  does  not  pass  to 

N.  E.  953.  a  new   corporation  succeeding  others 

Speaking  with  reference  to  the  pos-  hj  consolidation  or  purchase,  in  the 

session  by  a  company,  resulting  from  absence  of  express  direction  to  that' 

a  merger  of  a  number  of  other  com-  effect  in  the  statute.     *     *     *     And 

panies,   of   a  special  privilege   which  the  same  rule  is  applicable  where  the 

had  been  granted  to  one  of  the  con-  constituent     companies     are     merely 

stituent    corporations.    Chief    Justice  owned  and  operated  by  one  of  them 

Fuller  said:    "By  the  state  constitu-  as  authorized  by  the  legislature.     An 

tion   the    general   assembly   was   for-  exemption   held  by  the  latter   would 

bidden  to  make '  any  irrevocable  grant  not    pass     to     the     others    unless    so 

of  special  privileges   or   immunities,'  provided."      People's    Gras    Light    & 

and  the  general  rule  is  that  a  special  Coke  Co.  v.  Chicago,  194  U.  S.  1,  Ifi, 

statutory   exemption,   such   as   immu-  48  L.  Ed.  8'51. 
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decisions  of  that  court  tending  to  a  contrary  conclusion.*"  It  was 
also  held  in  that  case  that  no  corporation  can  receive  by  transfer 
from  another  an  exemption  from  taxation  or  governmental  regula- 
tion which  is  inconsistent  with  its  own  charter  or  Mth  the  constitu- 
tion or  laws  of  the  state  then  applicable,  notwithstanding,  under 
.legislative  authority,  the  exemption  is  transferred  by  words  which 
clearly  include  it."  It  has  also*  been  held,  in  effect,  that  even  when  a 
statute  confers  upon  a  corporation  in  general  terms  "all  the  rights, 
powers,  franchises,  and  privileges"  of  anothei*  corporation,  it  should 
not  be  construed  as  conferring  rights  and  privileges  which  are  det- 
rimental to  the  public,  unless  there  is  something  else  to  show  that 
the  legislature  so  intended.*^ 

Of  course,  if  corporations  are  united  in  such  manner  that  one  con- 
tinues to  exist  as  a  corporation,  owning  and  operating  its  property, 
by  virtue  of  its  own  charter,  the  corporation  thus  continuing  to  exist 
holds  its  immunities  and  exemptions  in  respect  to  the  property  to 
which  they  apply ;  **  but  this  rule  does  not  apply  where  one  corpora- 
tion leases  its  property  and  then  sells  its  stock  to  another  company, 
which  results  in  the  selling  corporation  being  without  shareholders, 
without  officers  to  manage  the  business,  and  without  the  right  lawfully 
to  do  business.** 

§  4723.  —  Exemptions  of  officers  and  stockholders  as  distinguished 
from  exemptions  of  corporations.  An  act  authorizing  consolidation 
and  conferring  on  the'  new  corporation  the  franchises,  exemptions, 
etc.,  of  each  of  the  constituent  corporations  does  not  include  an  ex- 
emption of  stockholders  in  the  ol^  companies  from  the  payment  of 
corpbrate  debts  or  liability  therefor,  since  a  distinction  must  be  ob- 

40Eoehester    R.    Co.    v.    Rochester,  then  in  force,  whether  written  in  the 

205  IT.  S.   236,   51   L.   Ed.   784,   aff'g  constitution,   in    general   laws,    or   in 

182  N.  Y.  99,  70  L.  R.  A.  773,  74  N.  the  charter  itself. ' '     Rochester  R.  Co. 

E.  953,  98  N.  Y.  App.  Div.  521,  91  N.  v.   Rochester,   supra. 

Y.  Supp.'  87,  land  citing  in  support  of  43  Covington    &   L.    Turnpike   Road 

the  last  proposition  Gulf   &  S.  I.  R.  Co.  v.  Sandford,  164  V.  S.  578,  41  L. 

Co.  V.  Hewes,  183  IT.  S.  66,  46  L.  Ed.  Ed.  560;  Phoenix  Fire  &  Marine  Ins. 

86;  Phoenix  Fire  &  Marine  Ins.  Co.  v.  Co.  v.  Tennessee,  161  U.  S.  174,  40  L. 

.Tennessee,  161  U.  S.  174,  40  L.  Ed.  Ed.  660. 

660;  Chesapeake  &  O.  R.  Co.  v.  Miller,  43  Central  Railroad  &  Banking  Co. 

114  U.  S.  176,  29  L.  Ed.  121.  v.  Ge-orgia,  92  U.  S.  665,  23  L.  Ed.  757; 

41  The   reason   is   that   ' '  those   who  Tomlinsou    v.    Branch,    15   Wall.    (U. 

seek  and  obtain  the  benefit  of  a  char-  S.)  460,  21  L.  Ed.  189. 

ter    of   incorporation    must    take    the  44  Rochester    R.^  Co.    v.    Rochester, 

benefit  under  the  conditions  and  with  205  U.  S.  236,  51  L.  Ed.  784. 
the   burdens  prescribed  by   the   laws 
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served  betiiv^een  exemptions  of  the  corporations  and  exemptions  of  the 
stockholders.*^ 

§4724.  — Effect  of  constitutional  limitations  and  provisions.    A 

consolidation  creates  a  new  corporation*®  which  derives  its  powers 
by  grant  from  the  legislature  at  the  tiine  of  its  birth.  "This  legis- 
lative grant  cannot,  of  course,  transcend  the  constitutional  authority 
existing  at  the  time  it  takes  effect.  If  the  grant  of  certain  privileges 
is  prohibited  to  the  legislature  by  the  constitution,  they  can  no  more 
be  conferred  upon  a  corporation  formed  by  consolidation  than  upon 
any  other  corporation  newly  formed  at  that  time.  The  fact  that 
one  or  all  of  the  constituent  corporations  possessed  this  privilege 
before  their  consolidation  is  immaterial.  The  consolidated  corpora- 
tion is  created  at  the  time  of  consolidation,  its  powers  are  conferred 

.  .  at  that  time,  and  such  creation  and  grant  of  powers  is  necessarily 
subject  to  the  constitutional  provisions  then  in  force."*''  For  in- 
stance, if  the  consolidation  dissolves  .the  constituent  corporations, 
the  consolidated  corporation  does  not  succeed  to  the  exclusive  fran- 

'  '  ohise  possessed  by  one  of  the  constituent  companies  so  as  to  exclude 
a  municipality  which  had  granted  the  franchise  from  erecting  its 
own  plant,  where  the  constitution  and  laws  of  the  state,  at  the  time 
of  the  consolidation,  but  enacted  after  the  franchise  was  granted,  pro- 
hibited, the  granting  of  such  exclusive  privileges.**  So  where  a  state 
constitution  provides  that  every  new  "grant  of  corporate  franchises" 

45  Minneapolis  &  St.  L.   E.   Co.   v.      feeting  the  extension,  of  a  franchise 
Gardner,  177  U.  S.  332,  44  L.  Ed.  793,       of  a  constituent  company. 

aff'g  73  Minn.  517,  76  N.  W.  282.  "In  the  absence  of  a  reservation  in 

46  See  §  4700  et  seq.,  supra.  the  statute  under  which   the  consoli- 

47  Note  in  89  Am.  St.  Rep.  633.  dation   takes  place,   of  the  rights  of 
A    railway    which    is    consolidated      the     constituent    corporations,    which 

with   other   roads    after   a   new   con-  would    not    exist    under    the    law    at 

stitution    has    been    adopted    will    be  the  time  of  the  consolidation,  they  are 

deemed  subject  to  the  provisions  of  lost,  and  the  consolidated  corporation 

the     new     constitution     as     to      its  and  its  property,  including  that  whitoh 

privileges   and   franchises.     San   An-  came  to  it  by  the  consolidation,  be- 

tonio  Traction  Co.  v.  Altgelt,  200  U.  "'"^^^   subject   to   the    laws   then   in 

S.  304,   309,   50   L.   Ed.   491,   holding  ^"^f'   although   the   constituent   com- 

.,    ^          .  .         „  .^,     m          ^      i-4.  panies  would  not  have  been  subiect 

that  provision  of  the  Texas  Constitu-  f,       j.    ,,     -rrr    ^    .     .       t.      ■,     .     . 

„ ,  „  „ ,    ,  thereto.         Westminster  Presbyterian 

tion  of  1876  that  all  privileges  granted  Church  v.  Trustees  of  Presbytery  of 

by  the  legislature  should  be   subject  j^g^  york,  142  N.  T.  App.  Div.  855, 

to  its  control  applied  to  a  consolidated  i27  N.  Y.  Supp.  836 

corporation     consolidated     after     the  is  Shaw  v.  Covington,  194  U.  S.  593, 

enactment  of  such  constitution  as  af-  48  L.  Ed.  1131. 
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shall  be  subject  to  the  provisions  of  the  constitution,  a  consolidation 
is  such  a  grant  so  as  to  make  it  subject  to  the  new  constitution  for- 
bidding exemptions,  notwithstanding  they  were  provided  for  in  the 
charter  of  one  or  all  of  the  constituent  corporations.*®  This  rule 
applies  to  exemptions  from  taxation  as  well  as  other  exemptions.^" 
In  Arkansas,  however,  it  was  held,  that  when  the  charter  of  a  cor- 
poration confers  upon  it  a  special  immunity  or  privilege,  and  also 
authorizes  it  to  consolidate  with  any  other  similar  corporation,  and  it 
enters  into  such  a  consolidation,  the  special  immunity  or  privilege 
will  pass  to  the  new  corporation,  notwithstanding  a  constitutional 
prohibition  against  the  grant  of  special  privileges  or  immunities 
adopted  by_  the  people  before  the  consolidation,  but  after  the  charter 
of  the  consolidating  corporation.*^  But  the  opposite  view  was  taken 
by  the  Supreme  Court  of  the  United  States,  at  least  where  the  con- 
solidation was  not  effected  until  after  the  change  in  the  organic  law.*^ 
When  a  consolidation  results  in.  the  creation  of  a  new  corporation 
as  of  the  time  of  the  consolidation,  the  consolidated  corporation  be- 
comes subject  to  a  constitutional  provision  in  force  at  the  time  of 
the  consolidation,  imposing  an  individual  liability,  upon  stockhold- 
ers of  corporations.** 

§  4725.  —  Effect  of  reservation  of  power  to  alter  or  repeal  char- 
ters. When  corporations  which  enjoy  special  privileges  or  exemp-  ' 
tioAS  are  consolidated  under  legislative  authority,  and  a  new 
corporation  is  created,  and  the  consolidating  corporations  dissolved, 
the  consolidated  corporation  is  subject  to  a  constitutional  provision  or 
a  general  law  adopted  or  enacted  after  the  creation  of  the  consolidat- 
ing corporations,  but  before  the  grant  of  authority  to  consolidate,  re- 
serving to  the  legislature  the  right  to  alter,  amend  or  repeal  charters, 
or  withdraw  franchises  and  privileges,  subsequently  granted,  and, 

49  Yazoo  &  M.  Val.  E.  Co.  v.  Adams,  prohibition   against   the   granting  by 

180  XJ.  S.  1,  45  L.  Ed.  395,  afE'g  77  the   legislature    of    special   privileges 

mIss.  194,  60  L.  B.  A.  33,  28  So.  956,  and    immunities.      It    was    held,    not- 

24  So.  200,  317.  withstanding    such    prohibition,    that 

BO  See  §  4727,  infra.    See  also  §  4649,  the  consolidated  corporation  acquired 

supra.  an  immunity  of  officers  and  employees 

61  Zimmer   v.    State,    30    Ark.    677.  from  road  and  jury  service,  which  was 

In  this  ease,  a  railroad  company  hav-  enjoyed  by  the  consolidating  corpora- 

ing   the   power   under   its   charter   to  tion  under  its  charter, 

consolidate   with    any   other   railroad  63  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 

cb;npany    consolidated    with    another  Berry,  113  IT.  S.  465,  28  L.  Ed.  1055. 

company   after   the   adoption   by   the  63  Gardner  v.  Minneapolis  &  St.  L. 

people  of  the  state  of  a  constitutional  Ey.  Co.,  73  Minn.  517,  76  N.  W.  282. 
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therefore,  aiay  privileges  and  exemptions  enjoyed  by  the  consolidating 
corporations,  and  passing  to  the  consolidated  corporation,  are  sub- 
ject to  such  reservation  of  power.** 

§  4726.  —  Privilege  or  exemption  enjoyed  by  only  one  corporation. 

When  a  consolidated  corporation  acquires,  by  express  provision  or 
by  implication,  a  special  privilege  or  exemption  which  attached  to  the 
property  of  one  only  of  the  consolidating  corporations  acquired  by 
it,  the  privilege  or  exemption  is  restricted  to  that  property,  and  does 
not  exist,  in  the  absence  of  express  provision  therefor,  with  respect 
to  the  property  derived  from  the  other  consolidating  corporation, 
and  as  to  which,  in  its  hands,  there  was  no  such  privilege  or  ex- 
emption. This  rule  has  been  applied  to  exemptions  from  taxation, 
but  is  equally  applicable  to  other  special  privileges  or  exemptions.** 


54  Atlantic  &  G.  R.  bo.  v.  Georgia, 
98  TJ.  S.  359,  25  L.  Ed.  185;  Maine 
Cent.  R.  Co.  v.  Maine,  96  U.  S.  499, 
24  L.  Ed.  836;  Shields  v.  Ohio,  95  U.  S. 
319,  24  L.  Ed.  357;  State  v.  Maine 
Cent.  E.  Co.,  66  Me.  488. 

65  Central  Railroad  &  Banking  Co. 
V.  Georgia,  92  U.  S.  665,  23  L.  Ed. 
757;  Philadelphia  &  W.  R.  Co.  v. 
Maryland,  10  How.  (U.  S.)  376,  13  L. 
Ed.  461;  Kent  v.  Common  Council  of 
Binghamton,  61  N.  Y.  App.  Div.  325, 
70  N.  Y.  ,Supp.  465;  Punxsutawney 
Borough  V.  T.  W.  Phillips  Gas  &  Oil 
Co.,  238  Pa.  23,  85  Atl.  1003.  See  also 
§  4649,  supra. 

A  comtraet  granting  special  privi- 
lege was  made  between  a  municipality 
and  a  private  corporation.  There- 
after the  private  corporation  merged 
^  witli  several  other  corporations  form- 
ing complainant  corporation.  It  was 
beyond  question  that  the  contract  re- 
ferred to  affected  the  property  of 
this  individual  constituent  corporation 
only.  Thje  court  held  that  where  the 
bill  prayed  that  the  ordinance  impair- 
ing the  privilege  granted  by  the  con- 
tract be  suspended  as  to  all  of  the 
property  -of  the  complainant,  and  was 
not  so  framed  as  to  request  relief  as 
to  the  property  of  such  constituent 
Corporation  alone,  the  bill  not  being 


framed  in  the  alternative  and  the  or- 
dinance not  contemplating  a  divided 
operation,  relief  could  not  be  granted 
under  the  bill.  People's  Gas  Light  & 
Coke  Co.  V.  Chicago,  194  tJ.  S.  1,  48 
L.  Ed.  85L 

When  the  act  of  consolidation  gives 
to  the  consolidated  company  the  rights 
and  privileges  of  the  constituent  com- 
panies or  makes  the  consolidated  com- 
pany subject  to  the  obligations  of  the 
constituent  companies,  the  rights  and 
obligations  are  not  extended  thereby 
to  all  of  the  property  of  the  consoli- 
dated company,  but  only  apply  sever- 
ally to  the  property  of  each  constitu- 
ent company  taken  over  by  the  con- 
solidated company.  For  instance, 
where  a  gas  company  had  not  exercised 
its  right  to  supply  gas  ta  the  in- 
habitants of  a  certain  municipality, 
and  the  consolidated  company  oper- 
ated in  that  territory  under  the 
franchise  of  the  other  constituent 
company,  the  consolidated  company 
had  all  the  rights  of  the  latter  con- 
stituent company  free  from  the  limita- 
tions contained  in  the  franchise  of 
the  former  constituent  company. 
Punxsutawney  Borough  v.  T.  W. 
Phillips  Gas  &  Oil  Co.,  238  Pa.  23, 
85  Atl.-  1003. 
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If  one  of  the  consolidating  corporations  has  no  exemption  from 
taxation,  the  property  derived  from  it  is  not  exempt  in  the  hands 
of  the  new  corporation  unless  the  legislature  expressly  so  provides, 
although  the  other  consolidating  corporation  or  corporations  may 
have  had  such  an  exemption,  and  although  the  statutes  authorizing 
the  consolidation  may  give  the  new  corporation  all  the  rights,  prop- 
erty and  privileges  of  the  old  corporations.  The  effect  is  "merely  to 
give  the  new  corporation  such  rights  and  privileges  with  respect  to 
the  property  owned  by  each  one  of  the  old  companies  as  were  en- 
joyed by  that  particular  company  under  its  charter.^®  Thus,  where 
several  railroad  companies  chartered  hy  different  states  were  consol- 
idated under  authority  from  the  legislature  of  the  several  states, 
and  the  corporation  created  by  one  of  the  states  had  no  exemption 
from  taxation,  it  was  held  that  the  new  corporation  had  no  exemp- 
tion in  that  state,  although  one  of  the  other  companies,  created  by 
another  state,  enjoyed  such  an  exemption.^''^  And  where  a  corpora- 
tion which  had  no  exemption  from  taxation  was  merged  in  another 
corporation  of  the  same  state,  which  had  such  an  exemption,  under 
a  statute  giving  the  latter  company  all  the  rights,  property  and 
privileges  of  the  former,  it  was  held  that  no  exemption  from  taxa- 
tion attached  to  the  property  of  the  former  in  the  hands  of  .the  lat- 
ter, in  the  absence  of  express  provision  to  that  effect.** 

§  4727.  —  Exemption  from  taxation.  Exemptions  from  taxation 
are  to  be  strictly  construed  and  their  operation  is  never  to  ^be 
extended  by  construction.**     When  there  is  no  constitutional  pro- 

56  Chesapeake   &  O.  E.   Co.  v.  Yir-  corporation  should  have  all  the  rights,' 

ginia,   94  U.   S.   718,   24  L.   Ed.   310;  powers   and   privileges   vested  in   the 

Central    Railroad    &    Banking    Co.    v.  original  companies.     It  was  held  that 

Georgia,  92  U.  S.  665,  23  L.  Ed.  757;  a    provision    in    the  "charter    of    the 

The  Delaware  Eailroad  Tax,  18  Wall.  Maryland     company     exempting     the 

(TJ.  S.)  206,  21  L.  Ed.  888;  Tomlinson  shares  of  its  capital  stock  from  tax- 

V.  Branch,   15  Wall.   (TJ.  S.)' 460,   21  ation    only    applied    to    taxation    in' 

L.  Ed.  189;  Philadelphia  &  W.  E.  Co.  Maryland    (the   charter   of  the   Dela- 

V.    Maryland,    10   How.    (U.  S.)    376,  ware  corporation   containing  no  such 

13   L.   Ed.   461.  exemption),  and  that  the  shares  of  the 

67  Philadelphia  &  W.  E.  Co.  v.  Mary-  consolidated  company  were  not  ex- 
land,  10  How.  (U,  S.)  376,  13  L.  Ed.  empt  from  taxation  in  Delaware.  The 
461.  Delaware  Eailroad  Tax,  18  Wall.  (TJ. 

In  a  later  case,  a  Maryland  railroad  6.)    206,  21  L.  Ed.  888. 

company    and    a    Delaware    railroad  68  Chesapeake  &  O.  E.  Co..  v.  Vir-- 

company  were  consolidated  under  acts  ginia,  94  TJl  S.  718,  24  .L.  Ed.  310. 

of  the  Maryland  and  Delaware  legis-  69  Supra,  chapter  on  Taxation, 
latures  providing  that  the  consolidated 
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hibition  in  the  way,  whether  an  exemption  enjoyed  by  the  old  cor- 
porations passes  to  the  consolidated  corporation  depends"  upon  the 
intention  of  the  legislature.  It  passes  if  the  legislature  so  intends 
and  provides,  but  not  otherwise.*"  Ordinarily  an  exemption  from 
taxation  possessed  by  a  constituent  corporation  does  not  pass  to  the 
consolidated  company  although  it  is  well  settled  that  such  exemption 
may  pass  by  the  use  of  proper  -words  in  the  statute  authorizing  the 
consolidation.  As  stated  in"  another  chapter,*^  a  statute  is  to  be 
strictly  construed  in  favor  of  the  public,  and  against  the  corpora- 
tion/iii  determining  whether  an  exemption  from  taxation  is  thereby 
transferred  to  it  from  another  corporation.  And  it  has  been  held 
that  a  statutory-provision  that  a  corporation  succeeding  to  the  rights, 
franchises  and  property  of  another  corporation  shall  have  all  the 
rights,  franchises  and  privileges  enjoyed  by  the  latter,  is  not  to  be 
construed  as  including  an  exemption  from  taxation,  unless  there  "is 
something  else  to  show  such  an  intention  on  the  part  of  the  legisla- 
ture.*^ However,  the  decisions  are  conflicting  and  like  language  has 
often  been  held  sufficient  to  pass  an  exemption  from  taxation,*^ 
although  the  later  decisions  of  the  Supreme  Court  of  the  United 
States  expressly  hold  that  a  transfer  of  the  "privileges"  of  the  con- 
stituent companies  does  not  include  their  exemption  from  taxation.** 
When  corporations  are  combined  by  merger  of  one  in  the  other, 
•  without  dissolution  of  the  latter,*^  the  latter  does  not  thereby  lose 
an  exemption  of  its  property  from  taxation,  granted  by  its  charter, 

60  United     States.       Tenneasee     v.  Co.,  99  Mo.  30,  6  L.  E.  A.  222,  12  S. 

Whitworth,  117  XT.  S.  129,  139,  29  L.  W.  290. 

Ed.  833;  Philadelphia  &  W.  E.  Co.  v.  Virginia.     Petersburg  v.  Petersburg 

Maryland,    10    How.    376,    13    L.    Ed.  E.  Co.,  29  Gratt.  773. 

461 ;  KeoTiuk  &  "W.  E.  Co.  v.  Scotland  See  also  §  4649,  supra. 

County  Court,  41  Fed.  305.  61  Supra,    chapter   on    Taxation. 

Arkansas.   Arkansas  Midla'nd  E.  Co.  62  Phoenix  Fire   &   Marine  Ins.    Co. 

V.  Berry,  44  Ark.  17.  v.  Tennessee,  161  U.  S.  174,  40  L.  Ed. 

Georgia.    Atlanta  &  E.  Air-Line  E.  660,    reviewing    conflicting    cases    at 

Co.  V.  State,  63  6a.  483.  length   and   balding   that   the   use   of 

Kentucky.    Com.  v.  Nashville,  C.  &  the    word   "immunity"    or    "exemp- 

St.  L.  E.  Ca.,  93  Ky.  430,  20   S.  W.  tion"  is  ordinarily  necessary  to  pass 

383.  such  exemption. 

Maryland.      State    v.    Philadelphia,  63  Supra,  chapter  on  Taxation. 

W.  &  B.  E.  Co.,  45  Md.  361,  24  Am.  64,  Wright    v.    Georgia    Eailroad    & 

Eep.  511.  Banking  Co.,  216  U.  S.  420,  437,  54  L. 

Missl'ssippi.     Natchez,   J.    &    C.    E.  Ed.  544;  Eochester  E.  E.  Co.  v.  Eooh- 

Co.  V.  Lambert,  70  Miss.  779,  13  So.  ester,  206  U.  S.' 236,  252,  51  L.  Ed. 

33;  Louisville,  N.  O.  &  T.  Ey.  Co.  v.  784. 

Taylor,  68  Miss.  361,  8  So.  675.  65  See  §  4703,  supra. 

Missouri.  _  State  v.  Keokuk  &  W.  E. 
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but  the  exemption  does  not  attach  to  the  property  and  franchises 
acquired  by  it  from  the  other  corporation.^^ 

When  two  corporations,  whose  capital  stock  is  by  statute  exempted 
from  taxation,  consolidate  themselves  into  a  new  corporation  under 
a  statute  which  makes  no  provision  to  the  contrary,  and  issue  shares 
in  the  new  company  in  iexchange  for  shares  in  the  old  companies, 
the  right  of  exemption  from  taxation  attaches  to  the  new  shares.*'' 
It  has  also  been  held  that  when  two  railroad  companies  whose  capital 
stock  is  exempted  by  statute  from  taxation  within  the  state,  and  a 
third  corporation  created  under  the  laws  of  another  state,  and  whose 
road  is  in  the  latter  state,  consolidate  into  a  new  company,  and  issue 
shares  in  the  new  company  in  exchajige  for  the  shares  in  the  old  com- 
panies, the  right  of  exemption  from  taxation  in  the  first  state  passes 
into  the  new  shares,  unless  a  law  of  the  first  state  makes  provision 
to  the  contrary.®* 

When  two  or  more  corporations,  with  a  special  immunity  from 
general  taxation,  the  amount  of  taxation  being  dependent  upon  cer- 
tain precedent  acts  to.  be  done  by  such  corporations,  are  consoli- 
dated into  a  new  corporation,  and  the  new  corporation  is  neither  re- 
quired nor  able  to  do  the  acts  which  are  to  precede  such  immunity 
from  taxation,  the  new  corporation  cannot  claim  such  immunity.** 

When  corporations  which  enjoy  ah  exemption  from  taxation  are 
consolidated  under  legislative  authority,  and  a  new  corporation  is 
created,  and  vested  with  all  the  property,  rights,  franchises  and 
privileges  &f  the  consolidating  corporations,  the  new  corporation  can- 
not acquire  an  exemption  from  taxation,  whatever  may  be  the  inten- 
tion of  the  legislature,  if,  at  the  time  of  the  consolidation,  there  is  a 
constitutional  prohibition  against  exemptions  from  taxation.  And  it 
can  make  no  difference  that  the  prohibition  was  not  in  fofce  at  the 
time  the  exemption  was  granted  to  the  consolidating  corporations.'"* 

§  4728.  —  Rate  exemptions.    It  has  been  held  that  a  provision  in 
/the  charter  of  a  railroad  company,  giviiig  it  the  right  to  fix  the  rate 

66  Central  Railroad  &  Banking  Co.  70  Chesapeake  &  O.  R.  Co.  v.  Miller, 
V.  Georgia,  92  XJ.  S.  665,  23  L.  Bd.  114  U.  S.  176,  29  L.  Ed.  121;  St.  Louis, 
757.  I.  M.   &  S.  R.  Co.  V.  Berry,   113  U. 

67  Tennessee  v.  Whitworth,  117  U.  S.  465,  28  L.  Ed.  1055;  Memphis  & 
S.  .129,  29  L.  Ed.  830.  L.  R.  R.  Co.  v.  Railroad  Com.,  112  U. 

68  Tennessee  v.  Whitworth,  117  IT.  S.  609,  28  L.  Ed.  837.  See  also  Louis- 
S.  139,  29  L.  Ed.  8S3.  ville  &  N.  R.  Co.  v.  Palmes,  109  U. 

69  Maine  Cent.  R.  Co.  v.  Maine,  96  S.  244,  27  L.  Ed.  922.  And  see  §  4724, 
U.    S.   499,   24  L.   Ed.    836;    State   v.  supra. 

Maine  Cent.  R.  Co.;  66  Me.  488. 
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of  fares  on  its  road  within  certain  limits,  is  a  term  of  the  contract 
between  the  state  and  the  corporation  and  a  corporate  franchise 
which  passes  upon  a  sale  of  its  property  and  franchises  to  another 
corporation  empowered  by  its  charter  to  make  the  purchase,  and  that 
it  is  no  more  subject  to  impairment  by  the  state  after  its  transfer 
than  before.''^  But  in  an  Ohio  case,  where  a  railroad  company  chart- 
•  ered  by  a  special  private  act  was  authorized  to  charge  a  certain  rate 
'of  toll,  and  its  road  was  purchased,  under  legislative  authority,  and 
operated  by  another  corporation,  it  was  held  that  the  special  privi- 
lege or  franchise  as  to  the  rate  of  tolls  did  not  so  inhere  in  the  road 
as  to  pass  to  the  purchasing  corporation,  so  as  to  give  it  the  right 
to  charge  higher  tolls  than  were  permitted  under  the  general  law 
applicable  to  railroads  generally.'''*  Since  a  statute  is  to  be  strictly 
construed  when  it  is  claimed  that  it  confers  rights  or  privileges  against 
the  state,  it  has  been  held  that  a  statute  dividing  a  turnpike  company 
into  two  distinct  corporations,  controlling  different  portions  of  the 
road,  and  providing  that  each  shall  retain  "all  the  powers,  rights, 
and  capacities"  granted  by  the  charter  of  the  original  company, 
does  not  pass  to  the  new  companies  a  right  of  exemption  from  leg- 
islative control  of  tolls  which  was  reserved  to  the  original  company 
by  its  charter.'^  If  the  charter  of  a  corporation,  whose  property  is 
purchased  under  legislative  authority  by  another  corporation  or  by 
a  natural  person,  and  a^fterwards  transferred  by  him  to  another  cor- 
poration, contains  restrictions  as  to  the  rates  which  it  may  charge 
for  transportation,  the  restrictions,  in  the  absence  of  provision  to- 
the  contrary,  attach  to  the  property  in  the  hands  of  the  purchasing 
corporation^* 

Exemption  from  rate  regulations  possessed  by  a  corporation  does 
not  pass  to  a  consolidated  corporation  so  far  as  the  plants  and  terri- 
tory of  one  of  the  consolidating  corporations  which  had  no  exemp- 
tion rights  are  concemedJ^  And  where  a  new  corporation  is  formed 
by  consolidation,  it  is  held  that  it  takes  its  charter  subject  to  exist- 
ing constitutional  provisions  as  to  its  amendment  or  repeal,  and  hence 
rate  exemptions  are  subject  to  subsequent  laws  fixing  lower  ratesJ^ 

71  Ball  V.  Rutland  R.  Co.,  93  Fed.  75 People's   Gas   Light   &   Coke   Co. 

513.  •  V.  Chicago,  194  TJ.  S.  1,  48  L.  Ed.  861, 

■72  Pittsburgh,   C.   &  St.  L.   Ry.  Co.  aff'g  114  Fed.  384.    See  also  note  in 

V.  Moore,  33  Ohio  St.  384.  L.  E.   A.    1915   C   261,   279,  and   see 

73  Covington    &   L.    Turnpike   Road  §4726,  supra. 

Co.  V.  Sandford,  164  U.  S.  578,  41  L.  76  Shields   v.    Ohio,    95    IJ.   S.    319, 

Ed.   560.  24  L.  Ed.  357,  aff'g  26  Ohio  St.  86, 

74  Campbell  v.  Marietta  &  C.  E.  Co.,  and   see   §  4724,   supra. 
23  Ohio  St.  168. 
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So  a  consolidated  company  which  accepts  its  charter  with  a  distinct 
provision  that  the  company  shall  be  subject  to  general  laws  cannot 
claim  rate  exemptions  of  a  constituent  company." 

VI.    DEBTS,  LIABILITIES  AND  BURDENS 

§4729.  General  considerations.  In  order  to  determine  whether 
one  company  is  liable  on  the  contracts,  debts  or  other  liabilities  of 
another  company  or  companies,  or  is  subject  to  the  burdens  imposed 
upon  them,  where  there  has  been  a  combination  of  corporations,  the 
first  question  is  as  to  whether  the  claim  was  an  express  lien  on  prop- 
erty of  the  constituent,  absorbed  or  selling  company,  because  if  it 
was,  then  of  course  it  remains  a  lien,  regardless  of  any  combination 
of  corporations  or  sale  of  the  property,  unless  the  creditor  has  agreed 
otherwise.''*  Secondly,  in  case  the  liability  is  unsecured,  the  question 
which  should  be  at  once  determined  is  whether  the  statute  authoriz- 
ing the  combination  or  purchase  makes  any  provision  in  regard  to 
what  corporation  is  liable  and  if  so  what  is  such  provision  and  how 
it  is  to  be  construed.™  Thirdly,  a  necessary  inquiry  is  whether  the 
one  corporation  has  expressly  agreed  to  assume  the  debts  and  lia- 
bilities of  the  other  company  or  companies,  since,  of  course,  if  it 
has  done  so  then  it  is  liable.***  In  this  connection,  however,  some 
difficulty  is  experienced  in  construing  such  agreements  to  assume,  as 
to  just  what  debts  or  liabilities  are  covered  thereby.*^  Fourthly,  if 
the  liability  is  unsecured,  and  there  is  no  statute  which  determiues 
the  question,  and  there  has  been  no  express  assumption  of  the  debts 
and  liabilities  of  the  one  corporation  by  the  other,  the  question  nar- 
rows down  to  the  implied  effect  of  the  combination  or  purchase,  and 
this  is  to  be  determined  according  to  whether  the  transaction  whereby 
the  property  of  one  corporation  is  taken  over  by  another  corpora- 
tion or  by  a  new  corporation  is  (a)  a  statutory  consolidation  whereby 
the  constituent  companies  are  wholly  or  practically  dissolved  and  a 
new  corporation  created,**  or  (b)  a  statutory  merger  whereby  one 
corporation  absorbs  another,  the  former  remaining  in  existence  and 
the  latter  ceasing  to  exist,**  or  (c)  a  mere  purchase  by  one  company 
of  the  assets  of  another  company,  without  any  consolidation  or  merg- 
er,** or  (d)  a  mere  continuation  of  the  old  corporation  under  a  new 

n  Norfolk  &  "W.  E.  Co.  v.  Pendleton,  80  See   §  4741,   infra. 

156   U.  'S.   667,   39   L.   Ed.   574,   afE'g  81  See   §4743,  infra. 

86  Va.  1004,  11  S.  E.  1062.  82  See   §4746,  infra. 

78  See   §4730,   infra.  83  See   §4750,  infra. 

79  See   §  4736,  infra.  81  See  §§  4751-4759,  infra. 
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name,  without  any  substantial  change  in  the  personnel  of  the  concern,'* 
or  (e)  some  other  kind  of  transaction  where"  the  corporation  origi- 
nally liable  still  remains  in  existence  and  acting,  at  least  to  some  ex- 
tent, as  a  corporation  notwithstanding  its  control  may  be  vested  in 
some  other  company.'® 

Of  course,  if  the  new  company,  whether  a  consolidation,  merger, 
purchase,  lease,  or  what  not,  is  the  result  of  the  taking  over  of  the 
assets  of  the  old  company,  it  may  be  liable  upon  the  debts  of  the  old 
company  either  by  ratification  thereof,*'  estoppel  '*  or  novation.** 

The  liability  of  an  insurance  company  on  contracts  of  another 
company  which  it  has  absorbed  or  attempted  to  absorb  '*  is  a  ques- 
tion beyond  the  scope  of  this  work, 

§  4730.  Liens  and  orbligations  running  with  the  property — In  gen- 
eral. It  is  a  well  settled  rule  that  liens  or  obligations  running  with 
the  property  are  not  affected  by  any  sale  of  the  property  or  com- 
bination of  the  corporation  owning  the  property  with  any  other  cor- 
poration or  corporations,  at  least  unless  the  holder  of  the  obligation 
otherwise  agrees.  This  is  equally  true  whether  the  transaction  in- 
volving the  transfer  of  the  property  takes  the  form  of  a  statutory 
consolidation,  or  a  statutory  merger,  or  is  merely  a  purchase  by 
one  company  of  the  assets  of  another,  or  is  any  other  form  of  trans- 
fer of  the  property  or  control  thereof,®^  unless  the  lien  or  obligation 
is  cut  off  by  a  foreclosure  sale.®^     The  most  common  form  of  lien, 

85  See  §4760,  infra.  Indiana..     Eaton    &    H.    E.    Co.    v. 

86  See   §  4761,  infra.  Hunt,  20  Ind.  457. 

87  Parsons  Mfg.  Co.  v.  Hamilton  Ice  Maine.  Hamlin  v.  Jerrard,  72  Me. 
Mfg.  Co.,  78  N.  J.  L.  309,  73  Atl.  254.  62. 

88  Parsons  Mfg.  Co.  v.  Hamilton  Ice  Mississippi.  Mississippi  Valley  E. 
Mfg.  Co.,  78  N.  J.  L.  309,  73  Atl.  Co.  v.  Chicago,  St.  L.  &  N.  O.  E. 
254.  Co.,  58  Miss.  846. 

89  Parsons  Mfg.  Co.  v.  Hamilton  Ice  Nebraska.  Lincoln  St.  E7.  Co.  v. 
Mfg.  Co.,  78  N.  J.  L.  309,  73  Atl.  Lincoln,  61  Neb.  109,  84  N.  W.  802. 
254.  If  a  creditor  of  a  corporation  has 

90  Timberlake  v.  Supreme  Command-  a  specific  lien  upon  the  income  of  its 
ery.  United  Order  of  Golden  Cross  of  property,  he  may  enforce  the  same  in 
World,  203  Mass.  411,  36  L.  E.  A.  (N.  equity  against  a  corporation  formed 
S.)   597  with  note,  94  N.  E:  685.  by  its  consolidation  with  another,  and 

91  United  State®.  Central  Eailroad  which  has  acquired  the  property.  Eut- 
&  Banking  Co.  v.  Georgia,  92  U.  S.  ten  v.  Union  Pao.  Ey.  Co.,  17  Fed. 
665,  23  L.  Ed.  757;  The  Key  'City,  14  480. 

Wall.  653,  20  L.  Ed.   896;   Eutten  v.  As  to  ameehanie's  lien,  see  United 

Union    Pae.    Ey.    Co.,    17    Fed.    480;  Mines  Co.  v.  Hatcher,  79  Fed.  517. 

Sohutte  v.  Florida  Cent.  E.  Co.,  3  92  Infra,  chapter  on  Eeorganization. 
Woods  692,  Fed.  Cas.  No.  17,434. 

8369 
yilPriv.Corp.— 66 


§  4730]  Pbivate  Cokpoeations  [Ch.  60 

within  this  rule,  is  a  mortgage. **    Likewise,  a  maritime  lien  is  not 
affected  by  consolidation.®*  ' 

Where  one  of.  the  consolidating  corporations  has  notice  of  a  lien 
upon  its  property,  the  consolidated  corporation  is  chargeable  with 
such  notice.^ 

§  4731.  —  Obliiratioi'is  and  covenants  ninning  with  the  property. 

The  general  rule  that  a  corporation  succeeding  to  the  property  and 
franchises  of  another  corporation  is  not  liable  for  the  debts  or  con- 
tracts of  the  latter,  unless  it  expressly  agrees  to  assume  the  same,*® 
does  not  apply  to  obligations  and  covenants  of  the  other  corporation 
which  adhere  to  and  run  with  the  property  acquired.  These  are 
binding  upon  the  purchasing  corporation,  whether  it  expressly  as- 
sumes them  or  not,  if  it  takes  possession  of  and  uses  the  property. 
In  an  Indiana  case,  where  a  railroad  company  had,  in  a  deed  con- 
veying to  it  a  right  of  way,  agreed  to  build  a  fence  along  the  same, 
and  the  right  of  way,  together  with  its  other  property  and  franchises,  ■ 
was  purchased  by  another  company,  it  was  held  that  the  right  of  the 
original  grantor  to  have  the  fence  built  was  not  a  mere  general 
right  against  the  grantee  corporation,  not  enforceable  against  the 
corporation  purchasing  at  the  foreclosure  sale,  but  was  a  right 
blended  with  the  right  to  use  and  occupy  the  land,  that  the  grantee's 
covenant  to  construct  the  fence  was  a  covenant  running  with  the  land, 
and  that  the  purchasing  corporation,  in  taking  and  occupying,  the 
land,  became  bound  to  perform  the  same.*^    However,  the  principle 

83  Coluiiibia  &  M.  Eleo.  'Co.  v.  North  upon  the  duty  whieh  arises  out  of  the 

Branch  Transit  Co.,  258  Pa.  447,  102  oceupaney  of  the  land.    It  cannot,  in 

Atl.  214.  equity,  be  permitted  to  enjoy  the  ease- 

94  The  Key  City,  14  Wall.   (U.  S.)  ment,  and  yet  refuse  to  perform  the 

653,  654,   20  h.  Ed.  8&6.  agreement    which    created"  and     con- 

95Schutte  V.  Florida  Cent.  E.   Co.,  f erred    the    easement.    *     *    *     The 

3  Woods  692,  Fed.  Gas.  No.  17,434.  appellant  is  in  the  possession  of  the 

96  See   §  4733,  infra.  right  of  way  as  the  grantee  of  the  orig- 

97  The  court  said  in  this  case :  ' '  We  inal  contractor,  and  it  must  take 
regard  the  performance  of  the  agree-  the  benefit  it  enjoys  subject  to  the 
ment  to  build  a  fence  as  a  condition  of  burden  annexed  to  it  by  the  contract 
the  right  to  enjoy  the  easement  which  gave  existence  to  that  benefit, 
granted  by  the  owners  of  the  land.  It  cannot  enjoy  the  benefit  and  escape 
The  right  which  the  appellee  seeks  to  the  burden,  for  the  burden  and  the 
enforce  is  more  than  a  general  claim  ,  benefit  are  so  interlaced  as  to  be  insep- 
for  money,  for  it  is  a  right  blended  arable.  *  »  »  One  who  takes  a 
with  that  of  the  appellant  to  use  and  privilege  in  land  to  which  a  burden 
occupy  the  land  with  its  track.  The  is  annexed  has  no  right  to  assert  a 
appellant's  liability  does  not  rest  upon  claim  to  the  privilege,  and  deny  re- 
the  claim  against  the  old  company,  but  aponaibility  for  the  burden.    A  party 
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involved  in  the  case  just  referred  to  does  not  apply  to  purely  personal 
contracts  of  the  old  corporation.  A  contract  by  a  railroad  company 
not  to  extend  its  road  in  a  certain  direction  does  not  create  an  obliga- 
tion running  with  the  road,  but  is  a  purely  personal  contract,  and 
therefore  it  is  not  binding  upon  another  corporation  purchasing 
the  company's  road  and  franchises.**  The  same  is  true  of  a  contract 
between  a  railroad  company  and  lumber  dealers  to  carry  lumber  for 
a  specified  time  at  specified  rates.  It  is  not  binding  upon  a  corpora- 
tion which  purchases  the  railroad  and  franchises.®*  So  a  life  pass 
issued  by  a  street  railroad  company  does  not  bind  its  successor  unless 
by  agreement  to  recognize  the  same.^ 

§4732.  — Consolidation  or  a^eement  to  assume  liabilities  as 
creating  lien.  Upon  a  consolidation,  unless  it  is  otherwise  provided 
by  statute,  there  is  no  lien  created  on  the  property  of  the  constituent 
corporations,  in  favor  of  its  unsecured  creditors,  according  to  the 
Supreme  Court  of  the  United  States,®  as  well  as  other  courts,*  al- 
though the  contrary  has  been  held  in  Ohio  in  a  case  involving  the 
same  indebtedness  passed  on  in  the  federal  case  referred  to.*  The 
same  conflict  exists  as  to  whether  an  express  assumption  of  the  debts 
of  consolidating  or  selling  corporations  creates  a  lien  upon  the  prop- 
erty of  the  latter  in  the  hands  of  the  consolidated  or  purchasing  cor- 
poration.    The  federal  courts  hold  that  no  lien  is  created,^  as  does 

who  acquires  aueh  a  privilege  acquires  Ry.  Co.  v.  M-addox  (Tex.  Civ.  App.), 

it  subject  to  the  conditions  and  bur-  31  S.  W.  702. 

dens  bound  up  with  it,  and  must,  if  2  Mortgage    given    by    consolidated 

he   asserts   a   right   to   the   privilege,  company  has  priority  over  claims  of 

bear   the   burden  wWch   the   contract  unsecured     creditors     of     constituent 

creating  tlie  privilege  brought  into  ex-  companies.   Wabash,  St.  L.  &  P.  E.  Co. 

istence.    *     *    *    In  this  instance  the  v.    Ham,    114   U.   S.   587,    29   L.   Ed._ 

covenant  written  in  the  deed  was  an  235.   But  see  Blai.r  v.  St.  Louis,  H.  & 

essential  part  of  it,  and  the  agreement  K.  E.  Co.,  24  Fed.  148. 

to    construct   the    fence   was   part   of  3  See  McMahon  v.  Morrison,  16  Ind. 

the  consideration  for  the  land."  Mid-  172,  79'  Am.  Dec.  418,  giving  priority 

land  By.   Co.  v.  Fisher,   125  Ind.   19,  to  claim  of  a  bona  fide  purchaser  from 

8  L.  E.  A.  604,  21  Am.  St.  Eep.  189,  the^  consolidated  company. 

24  N.  E.  756.  4Compton  v.  Wabasli,  St.  L.  &  P. 

98  Menasha  v.  Milwaukee'  &  N.  E.  Ey.   Co.,   45   Ohio  St.   592,   18   N.   E. 

Co.,  52  Wis.  414,  9  N.  W.  896.  380,  16  N.  E.llO. 

99"Tawas  &  B.   G.   E.   Co.  v.   Iosco  .  5  Wabash,    S.    L.    &    P.    E.    Co.    v. 

Circuit  Judge,  44  Mieh.  479,  7  N.  W.  Ham,   114  IT.  S.  587,  29  L.  Ed.  235, 

65.  rev'g  15  Fed.  763;  Hervey  v.  Illinois 

lEddy  v.'Hinnant,  82  Tex.  364,  356,  Midland  Ey.  Co.,  28  Fed.  169. 

18  S.  W.  562;  Dallas  Consol.  Traction  It  follows  that  ordinarily  such  unse- 
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the  New  Jersey  court,*  while  the  Ohio  court  holds  that  a  lien  is 
thereby  created.'' 

In  other  cases,  it  has  been  held  that  if  a  transferee  corporation 
agrees  to  pay  the  debts  of  the  transferror  corporation,*  or  if  the 
transfer  is  for  stock  of  the  transferee  company  which  is  distributed 
among  the  stockholders  of  the  transferror,*  and  the  transferee  cor- 
poration afterwards  becomes  insolvent,  the  creditors  of  the  transfer- 
ror company  have  a  prior  lien  on  the  assets  so  transferred,  where  the 
debts  of  the  transferror  have  not  been  paid. 

§4733.  — Unrecorded  mortgag'es.  A  consolidated  corporation 
takes  the  property  of  the  consolidating  corporations  subject  to  un- 
recorded mortgages  executed  by  the  consolidating  corporations  prior 
to  the  consolidation,  and  it  cannot  defeat  such  a  mortgage  by  alleging 
ignorance  thereof.^®  The  reason  is  that  a  consolidated  corporation 
does  not  occupy  the  position  of  a  bona  fide  purchaser  of  such  prop- 
erty. A  different  ntle  might  apply,  it  would  seem,  in  case  of  the 
purchase  by  one  company  of  all  the  property  of  another,  for  a  valu- 
able and  adequate  consideration  paid  to  the  transferee  corporation, 
and  in  good  faith  and  without  actual  notice  of  the  unrecorded  mort- 
gage 

§  4734.  —  Extent  of  mortgiag'e  lien.  The  lien  of  a  mortgage  given 
by  one  of  the  consolidating  corporations  will  cover,  in  the  hands  of 
the  consolidated  corporation,  not  only  the  specific  property  which  it 
covered  in  the  hands  of  the  old  corporation,  but  also  all  acquisitions 
which  issue  from  and  become  a  part  of  the  estate.^^     A  mortgage 

cured  creditors  have  no  priority  over  right  against  any  person  deriving  title 

.  bona   fide   mortgages    of   the   eonsoli-  to  such  property  from  the  consolidated 

dated  corporation.    Wabash,  St.  L.  &  company.    Compton  v.  Wabash,  St.  L. 

P.  B.  Co.  V.  Ham,  114  U.  S.  587,  29  &  P.  Ry.  Co.,  45  Ohio  St.  592,  18  N.  B. 

L.  Ed.  235.              •  380,  16  N.  E.  110. 

6  Blake  v.  Domestic  Sew.  Mach.  Co.,  8  Ex  parte  Savings  Bank  of  Eock 
64  N.  J.  Eq.  480,  38  Atl.  241.  Hill,  73  S.  C.  393,  5  L.  E.  A.  (N.  S.) 

7  Where  a  railroad  consolidation  520  with  note,  53  S.  E.  614. 
agreement  stipulated  that  certain  9  Montgomery  &  W.  P.  E.  Co.  v. 
equipment  bonds  of  a  consolidating  Branch,  59  Ala.  139,  holding  such  lien 
company  should  be  protected  by  the  superior  to  a  mortgage  executed  by 
consolidated  company,  it  was  held  that  the  purchasing  corporation  after  the 
the  holders  thereof  Acquired  the  right  purchase. 

to   require   that  the  property   of   the  10  Mississippi  Valley  E.  Co.  v.  Chi- 

company  issuing  them  be   applied   to  eago,  St.  L.  &  N.  O.  E.Co.,  58  Miss.  846. 

their  payment,  and  that,'  as  the  con-  H  Central  Eailroad  &  Banking  Co.  v. 

solidation  agreement  was  a  matter  of  Georgia,  92  U.  S.  665,  23  L.  Ed.  757; 

public  record,  they  could  enforce  this  Hamlin  v,  Jexrard,  72  Me.  62. 
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upon  the  property  of  a  constituent  company,  expressly  providing 
that  it  should  coyer  new  equipment  to  replace  old  and  useless  equip- 
ment, has  been  held  to  cover  such  new  equipment  purchased  by  the 
consolidated  corporation.^^ 

§  4735.  —  Priorities.  Undoubtedly  a  lien  on  property  taken  over 
by  another  company  is  entitled  to  priority  over  subsequent  liens  cre- 
ated by  the  latter"  company.  It  follows  that  mortgages  executed  by 
constituent  corporations  before  the  consolidation  are  entitled  to  pri- 
ority over  a  subsequent  mortgage  executed  by  the  consolidated  com- 
pany.^* The  lien  of  an  unrecorded  mortgage  on  the  property  of  a 
constituent  company  has  precedence  of  the  liens  of  a  judgment  credi- 
tor of  the  consolidated  corporation,  and  is  good  as  against  a  pur- 
chaser under  execution  on  such  a  judgment.^*  "Where  both  of  the 
constituent  companies  of  a  consolidated  railway  company  had  given 
'  mortgages  covering  after-acquired  rolling  stock,  equipment  purchased 
by  the  consolidated  company  to  replace  rolling  stock  of  one  of  the 
constituent  companies  is  subject  to  a  prior  lien  of  the  mortgage 
on  the  property  of  such  company  as  against  the  lien  of  the  other 
mortgage.^^ 

§  4736.  Eegulatian  of  liability  by  statute — ^In  general.  Subject  to 
constitutional  limitations,  the  legislature  undoubtedly  has  the  power, 
in  conferring'  upoii  corporations  authority  to  consolidate,  to  impose 
upon  the  consolidated  corporatioil,  not  only  all  the  burdens  and  all 
the  liabilities  which  were  imposed  upon,  or  existed  against  the  con- 
solidating corporations,  but  also  new  burdens  and  liabilities,  and  if 
,  the  authority  to  consolidate  is  accepted  and  acted  upon,  the  burdens 
and  liabilities  imposed  by  the  statute  will  attach.  On  the  other  hand, 
the  legislature  may  expressly  relieve  the  consolidated  corporation  of 
burdens  and  liabilities  to  which  the  consolidating  corporations  were 
subject,  provided  no  constitutional  restriction  is  violated. 

Frequently,  and  usually  in  the  case  of  statutory  consolidations, 
the  statute  expressly  provides  as  to  the  assumption  of  liabilities  of 

12  National  Bank  of  Wilmington  &  14  Mississippi  Valley  E.  Co.  v.  Chi- 
Bran'dywine  v.  "Wilmington,  N.  0.  «ago,  St.  L.  &  N.  0.  E.  Co.,  58  Miss. 
&  S.  E.  Co.,  9  Del.   Ch.   258,  81  Atl.       846. 

70.  IS  National  Bank  of  Wilmington  & 

13  Spence  v.  Mobile   &  M.  Ey.  Co.,  Brandywine  v.   Wilmington,   N.   C.   & 
79  Ala.  756;  Pittsburgh,  C,  C.  &  St.  S.  E.  Co.,  9  Del.  Ch.  258,  81  Atl.  70. 
L.  Ey.  Co.  V.  Lynde,  55  Ohio  St.  23, 

44  N.  E.  596. 
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constituent  companies  by  the  consolidated  company,^*  which  is  gen- 
erally done  by  making  the  consolidated  company  liable  ior  the  debts 
and  claims  against  the  constituent  companies,^'  although  some  stat- 


ic See  Irvine  v.  New  York  Edison 
Co.,  207  N.  Y.  425,  Ann.  Oas.  1914  C 
44i;  101  N.  E.  358,  aff'g  143  N.  Y. 
App.  Div.  344,  128  N.  Y.  Supp.  297. 

n  Alabama,  T.  &  N.  Ey.  v.  Tolman, 
—  Ala.  — ,  76  So.  381;  Birmingham 
Railway,  Light  &  Power  Co.  v.  Bn- 
slen,  144  Ala.  343,  39  So.  74;  Franklin 
Life  Ins.  Co.  V.  Hickson,  197  111. 
117,  64  N.  ^.  248,  afC'g  97  111.  App. 
387;  Chicago  &  J.  Elec.  Ey.  Co.  v. 
Ferguson,  106  111.  App;  356;  Wright  v. 
Kansas  City,  Ft.  S.  &  M.  E.  Co.,  141 
Mo.  App.  518,  126  S.  W.  517;  Black  v. 
St.  Louis  &  S.  F.  E.  Co.,  110  Mo. 
"App.  198,  85  S.  W.  96. 

The  liabilities  of  the  constituent 
companies  attach  to  the  consolidated 
company  by  virtue  of  the  statute  and, 
not  by  virtue  of  the  law  of  trusts. 
Greene  v.  Woodland  Ave.  &  W.  S.  St. 
E.  Co.,  62  Ohio  St.  .67,  56  N.  E.  642. 

A  statute  -providing  that  a  corpora- 
tion formed  by  consolidation  shall  be 
entided  to  the  property  and  become 
subject  to  the  debts  of  the  constitu- 
ent eorporajtions  will  be  construed  as 
applying  to  the  successive  consolida- 
tions, and  the  final  resulting  corpora- 
tion may  be  held  liable  for  the  debts 
of  the  original  corporations. -Birming- 
ham Eailway,  Light  &  Power  Co.  v. 
Enslen,  144  Ala.  343,  39  So.  74. 

Under  a  statute  'consolidating  rail- 
road companies  and  providing  that 
all  debts  and  liabilities  incurred  by 
either  should  attach  to  the  new  cor- 
poration, it  was  held  that  a  lig,bility 
of  one  of  the  old  corporations  to  pay 
an  internal  revenue  tax  on  scrip  div- 
idends declared  by  it  attached  to  the 
new  corporation,  and  was  enforceable 
against  it  a,nd  its  property.  Bailey 
V.  New  York  Cent.  E.  Co.,  22  Wall. 
(IT.  S.)  604,  22  L.  Ed.  840. 
In  New  York,  under  a  statute  au- 


thorizing consolidation  of  railroad 
companies,  and  making  the  consolida- 
ted company  liable  for  the  debts  of 
the  consolidating  oompani^,  "except 
mortgages, ' '  it  .was  held  that  the  con- 
solidated company  was  liable  on  bonds 
which  had  been  issued  by  a  consoli- 
dating company,  although  it  had  given 
a  mortgage  to  secure  the  same,  as  the 
exception  of  mortgages  did  not  ex- 
cept debts  secured  by  mortgage,  .so 
as  to  prevent  the  creditor  from  col- 
lecting the  bonds  from  the  consoli- 
dating corporation  without  resorting 
to  the  mortgage  security.  The 
statute,  it  was  held,  simply  con- 
fined the  lien  created  by  the  mort- 
gage to  the  property  owned  prior  to 
the  consolidation  by  the  company  giv- 
ing it.  Polhemus  v.  Fitchburg  E.  Co., 
123  N.  Y.  502,  26  N.  E.  31,  aff'g  50 
Hum  397,  3  N.  Y.  Supp.  327;  Janes 
V.  Fitchburg  Ey.  -Co.,  50  Hun  (N. 
Y.)  310,  3  N.  Y.  Supp.  165. 

The  New  York  statute  (Laws  1892, 
c.  340)  authorizing  street  railroad 
companies  to  consolidate,  the  con- 
solidated company  to  succeed  to  the 
rights  of  the  consolidating '  corpora- 
ticms  and  to  assume  their  burdens, 
obligations  and  liabilities  imposed  by 
law,  is  not  objectionable  because  it 
does  not  require  the  consent  of  the 
abutting  owners  and  the  local  author- 
ities, as  required  by  law,  since  the 
assumption  of  the  burdens,  obligations 
arid  liabilities  imposed  by  law  of  the 
consolidating  companies  necessarily 
includes  all  obligations  to  which  such 
companies  were  subject,  including  the 
obligation  to  obtain  such  consent 
when  required  by  law.  Bohmer  v. 
Haflfen,  161  N.  Y.  390,  55  N.  E.  1047, 
aff'g  35  N.  Y.  App.  Div.  381,  54  N. 
Y.  Supp.  1030. 

Where,    a    constitutional    provision 
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utes  relating  to  consolidation  provide  that  the  constituent  companies 
shall  not  be  relieved  from  their  respective  debts  and  liabilities.^* 

The  legislature  may  provide  that  the  consolidated  corporation  shall 
not  be  liable  on  the  contracts  of  the  consolidating  corporations,  or 
that  it  shall  be  liable  to  a  certain  extent  only,^^  though  it  cannot  con- 
stitutionally deprive  creditors  of  a  consolidating  corporation  of  the 
right  to  have  a  distribution  of  its  property  for  the  satisfaction  of 
their  claimSj^*  and  to  follow  and  subject  it  in  equity  in  the  hands 
of  the  consolidated  corporation.^^ 

A  statute  imposing  liability  upon  a  consolidated  company  for  debts 
of  the  consolidating  companies  is  not  retrospective,  and  does  not 
apply  to  consolidations  effected  before  its  passage.  As  to  these,  the 
question  of  liability  must  be  determined  irrespective  of  the  statute.^ 

So  in  case  of  statutory  mergers,  as  already  defined,^  statutes  often 
expressly  fix  the  liability  of  the  absorbing  company  for  the  debts 
and  claims  against  the  company  absorbed.^ 

In  case  of  a  mere  purchase  by  one  corporation  of  the  assets  of 
another  company,  where  there  is  no  consolidation  or  merger  in  the 
strict  sense  of  such  terms,  it  is  also  sometimes,  although*  not  often, 
/expressly  provided  that  the  purchasing  corporation  shall  be  liable 
for  the  debts  of  the  other  corporation ;  and  if  a  corporation  acts  upon 
and  accepts  the  benefit  of  the  statute,  it  thereby  agrees  to  its  terms 
and  conditions,  and  cannot  escape  the  liability  imposed.^^    However, 

forbids  any  lease  or  alienation  of  any  20  Wabash,  St.   L.   &   P.   E.    Co.   v. 

franchise  or  property  held  thereunder  Ham,   114  U.  S.  58Y,  29  L.  Ed.  235; 

so  as  to  relieve  the  foanehise  or  prop-  Chioago,  K.  I.  &  P.  B.  Co.  v.  Moffit, 

erty  from  the  liabilities  of  the  lessor  75  111.  524. 

or  graA-tor  incurred  or  contracted  in  21  See  §  4757,  infra, 

the    operation    of    such    franchise,   it  22  See  Hatcher  v.  Toledo,  W.  &  W. 

means  not  only  the  franchise  to  be  a  R.  Co.,  62  111.  477. 

corporation  but   also   secondary  f  ran-  23  gee  §  4662,  supra, 

chises,  such  as  the  right  to  use  streets,  21  In  re  Bergdorf 's  Will,  206  N.  Y. 

'  and  it -includes  in  the  use  of  the  word  309,  99  N.  E.  714. 

".property"  all  real  estate  and  per-  25 St.  Louis,  A.  &  T.  H.  E.  Co.  v. 

sonal  property  necessary  in  the  opera-  Miller,  43  111.  199;   New  Bedford  E. 

tion  of  the  franchises.  Cooper  v.  Utah  Co.  v.  Old  Colony  E.  Co.,  120  Mass. 

Light. &   Eailway  Co.,   35  Utah   570,  397;   Welsh  v.  First  Division   of   St. 

136  Am.  St.  Eep..l075,  102  Pae.  202.  Paul  &  P.  E.  Co.,  25  Minn.  314. 

18  Ttomas  v.  Ogden  Eapid  T^'ransit  Of  course,  to  render  the  corporation 
Co.,  47  Utah  595,  155  Pae.  436.  See  liable,  the  purchase  must  be  made.  In 
also  §  4737,  infra.  a    suit    against    a    railroad    company 

19  See  Whipple  v.  Union  Pae.  Ey.  on  promissory  H'Otes  made  by  another 
Co.,  28  Kan.  474;  Shaw  v.  Norfolk  company,  the  fact  that  the  defendant 
County  E.  '00.,  16  Gray  (Mass.)  407,  was  authorized  by  law  to  purchase  the 
410.  road     of   the     company   making    the 
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a  corporation  purchasing  the  property  and  franchises  of  another 
corporation  is  not  rendered  liable  for  the  debts  of  the  latter  by  a 
provision  in  its  charter  that  it  shall  be  vested  with  all  the  latter 's  pow- 
ers and  privileges,  and  be  subject  to  all  its  duties  and  liabilities. 
Such  a  provision  merely  imposes  upon  the-new  corporation  the  bur- 
dens arid  obligations  imposed  upon  the  old  corporation  by  its  char- 
ter.2^  It  is  not  necessary  that'  the  statute  shall  provide  any  specific 
remedy  in  favor  of  creditors  of  the  old  corporation  for  enforcing 
their  rights  against  the  new.  If  no  specific  remedy  is  prescribed,  the 
common-law  remedies  may  be  resorted  to.  For  example,  if  a  statute 
incorporating  the  purchasers  of  the  franchises  and  property  of  a 
railroad  company  provides  that  the  new  company  shall  pay  all  un- 
satisfied judgnients  recovered  against  the  old  company,  a  judgment 
creditor  of  the  latter,  if  his  judgment' is  not  paid,  may  maintain  an 
action  of  debt  thereon  against  the  new  company,  for  "where  a  statute 
imposes  a  duty  or  liability,  the  common  law  affords  the  remedy  by 
the  ordinary  action  of  debt,  when  the  demand  is  for  a  sum  certain, 
or  assumpsit,  as  the  case  may  be. "  ^"^  If  a  statute  imposes  such  lia- 
bility fo]>  all  claims  or  demands,  or  in  other  general  terms,  it  is  an- 
swerable, not  only  for  liabilities  arising  out  of  contract,  but  also  for 
liabilities  arising  out  of  tort,  as  for  the  conversion  of  property,  fraud 
or  negligence.  In  a  Minnesota  ease,  under  a  statute  providing  that 
a  railroad  company  succeeding  by  purchase  and  transfer  to  the  fran- 
chises and  property  of  another  company  should  assume  all  claims 
and  demands  of  the  latter,  it  was  held  that  the  new  company  was 
liable  in  an  action  to  recover  damages  for  the  illegal  procurement 
and  negotiation  of  certain  bonds  by  the  old  company.^*  Where  a 
statute  authorized  'a  railroad  company  to  purchase  the  rights,  fran- 
chises and  property  of  another  railroad  company,  and  authorized  the 
latter  to  sell  and  convey  to  the  former  its  franchises  and  propertj'', 
rights,  easements,  privileges  and  powers,  and  declared  that  there- 
upon the  former  should  "be  subject  to  all  the  duties,  liabilities,  obli- 
gations and  restrictions  to  which"  the  latter  might  be  subject  and 
the  purchase  and  transfer  were  made,  it  was  held  that  the  purchas- 
ing corporation  became  directly  liable  in  an  action  of  tort  for  dam- 
notes,  on  condition  that  it  should  pay  26  Memphis  Water  Co.  v.  Magens, 
the  debts  of  the  latter,  will  not  be  15  Lea  (Tenn.)  37. 
sufficient  to  make  the  defendant  lia-  Z7St.  Louis,  A.  &  T.  H.  E.  Co.  v. 
ble.  It  must  further  be  shown  that  Miller,  43  El.  199. 
the  defendant  purchased  the  road  of  28  Town  of  Plainview  v.  Winona 
the  other  company.  Desmond  v.  St.  &  St.  P.  E.  Co.,  36  Minn.  505,  32  N. 
Louis,  A.  &  T.  H.  E.  Co.,  77  111.  631.      W.  745. 
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age  occasioned  by  the  prior  neglect  of  the  selling  corporation.  ' '  The 
privity  necessary  to  support  the  action,"  said  the  court,  "is  created 
by  the  statute  and  the  purchase  and  conveyance  under  it. "  ^^  By 
statute  in  some  states,  the  liability  of  the  selling  company  is  expressly 
preserved.^"* 

§  4737.  —  Statutes  continuing  existence  of  constituent  companies. 

Statutes  authorizing  consolidation  or  articles  of  consolidation  some- 
times provide  for  continuance  of  the  existence  of  the  constituent  cor- 
porations for  the  purpose  of  adjusting  their  liabilities,  and  questions 
have  arisen  as  to  the  effect  of  this  upon  the  liability  of  the  consoli- 
dated corporation.  It  has  been  held  that  where  a  statute  authorizing 
the  consolidation  of  corporations,  or  articles  of  consolidation  pro- 
vides that  the  consolidated  corporation  shall  not  be  liable  for  the 
debts  of  the  consolidating  corporations,  which  shall  continue  in  exist- 
ence for  the  purpose  of  adjusting  all  claims  and  demands  against 
them,  and  that  the  consolidation  shall  not  prevent  the  enforcement 
of  any  valid  obligation  or  liability  of  any  constituent  corporation 
against  the .  property  transferred  by  it,  a  creditor  of  one  of  the 
constituent  corporations  cannot  maintain  an  action  against  the  con- 
solidated corporation  until  he  has  brought  an  action  against  the 
constituent  corporation,  and  reduced  his  claim  to  judgment.^^  In  an 
Alabama  case,  however,  where  an  act  consolidating  two  railroad  com- 
panies into  one  under  a  new  name  provided  that  the  consolidation 
and  change  of  name  ' '  should  in  no  way  affect  the  rights  of  the  credi- 
tors of  said  companies,  and  their  separate  existence  should  be  con- 
tinued as  to  all  the  rights  and  remedies  of  creditors,"  that  the  presi- 
dent of  the  new  company  "should  be  held  in  law,  as  to  service  of 
process,  as  the  president,  of "  each  of  the  old  companies,  and  that  the 
new  company  might  "dispose  of  any  property,  real  or  personal,  held 
by  each  of  said  companies,  and  make  and  execute  titles  for  the  same, 
and  sue  for  and  recover  in  its  name  all  debts,  dues,  and  demands,  of 
every  kind  and  description  whatsoever,  due  to  each  of  said  com- 
panies, ' '  it  was  held  that  an  action  at  law  might  be  maintained  against 
the  new  company  to  recover  damages  for  personal  injuries  caused  by 
the  wrongful  act  of  one  of  the  old  companies.  "The  purpose  of  the 
act,"  said  the  court  in  this  case,  "in  preserving  the  separate  exist- 
ence of  the  companies,  was  not  to  prescribe  the  manner  in  which 

29  New  Bedford  B.  Co.  v.  Old  Col-        31  Whipple    v.    Union  Pac.  Ry.  Co., 
ony  E.  Co.,  120  Mass.  397.  28  Kan.  474. 

30  Hawkins  v.  Central  of  Georgia  E. 
Co.,  119  Ga.  159,  46  S.  E.  82. 
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demands  against  them  were  to  be  enforced,  but,  out  of  abundant 
caution,  to  make  sure  that  no  remedy  for  their  enforcement  should 
be  lost  or  impaired  by  the  amalgamation.  If  a  ease  should  arise  in 
which  the  new  organization  would  not  be  amenable  for  the  liability 
of  the  others,  this  provision  saved  the  remedy. "  '^ 

§  4738.  —  Effect  of  taking  judgment  against  constituent  company. 

Where  the  statutes  in  relation  to  consolidation  make  the  consolidated 
corporation  liable  for  all  debts  or  liabilities  of  the  consolidating  cor- 
porations "existing  or  accrued  prior  to  such  consolidation,"  and  de- 
clare that  "actions  may  be  brought  and  maintained,  and  recovery 
had  therefor,  against  such  consolidated  company, ' '  it  might  be  argued 
that,  in  the  absence  of  any  further  provision,  the  consolidated  com- 
pany is  not  liable  on  a  judgment  rendered  agaiilst  one  of  the  constitu- 
ent companies  after  the  consolidation  upon  a  cause  of  action  accru- 
ing^ and  hi  an  aetirn  pending,  before  the  consolidation,  on  the  ground 
that  the  cause  of  action  or  liability  merges  in  the  judgment,  which 
is  a  new  debt  accruing  after  the  consolidation.^'  However  this  may 
be,  it  has  been  held  that  the  consolidated  corporation  is  liable  on 
such  a  judgment,  where  the  statute  under  which  the  consolidation  is 
effected  expressly  declares  that  it  shall  not  affect  suits  pending,  nor 
causes  of  action,  etc.,  against  the  constituent  corporations.'* 

§  4739.  —  Construction  of  statute  as  including  liability  for  torts. 

Wih'ere  the  charter  of  a  consolidated  company  provided  that  it  should 
be  "subject  to  all  the  obligations  and  liabilities  to  the  state,  which 
*  *  *  rest  upon  any  of  such  corporations  making  such  consolida- 
tion," it  is  held  that  this  embraces  demands  arising  out  of  tort  as  well 
as  upon  contract.'®     However,  statutes  are 'sometimes  construed  as 

32  Warren  v.  Mobile  &  M.  E.  Co.,  following  Berry  v.  Kansas  City,  Ft. 
49  Ala.  58i2.  6.  &  M.  E.  Co.,  52  Kan.  759,  39  Am. 

33  See  Chicago,  S.  F.  &  C.  E.  Co.  v.  St.  Eep.  371,  34  Pac.  805. 
Ashling,   160   111.  373,   43   N.   E.   373.  A    consolidated    company    may    be 

The    contrary,    however,    was    held  held  lia'ble  for  a  tort  committed  prior 

under  the  New  York  statute.     In  re  to  the  consolidation  by  one  of  the  con- 

Utica  Nat.   Brewing   Co.,-  154  N.   Y.  stituent  corporations  under  a  statute 

268,  48  N.  E.  521.  providing  that  companies  may  eonsol- 

34  Chicago,  S.  F.  &  C.  E.  Co.  v.  Ash-  idate  and  that  the  consolidated  com- 
ling,.  160  111.  373,  43  N.  E.  373.  See  pany  shall  be  subject  to  the  liabilities 
also  Chicago  &  J.  Elec.  Ey.  Co.  v.  of  the  constituent  companies.  Pickett 
Ferguson,  106  111.  App.  356.  v.  Southern  Ey.  Co.,  Carolina  Division, 

3B  Kansas  City-Leavenworth  E.  Co.      69  S.  C.  445,  48  S.  B.  466. 
V.  Langley,  70  Kan.  453,  78  Pac.  858, 
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not  making  the  consolidated  company  liable  for  torts  committed  by 
one  of  tbe  constituent  companies,  as  where  the  right  of  action  against 
constituent  companies  is  not  impaired  thereby  and  full  provision  is 
made  for  the  lien  of  judgments  obtained  either  before  or  after  the 
uonsolidation.^®  ' 

§  4740.  —  Changing'  statutory  liability  by  agreement.  The  statu- 
tory liability  of  a  consolidated  corporation  for  the  debts  and  liabil- 
ities of  its  constituent  corporations  cannot  be  impaired  by  any  agree- 
ment between  the  corporations,  as  to,  creditors  who  have  not  joined 
in  or  assented  to  the  agreement."  But  it  is  otherwise  where  the 
creditors  are  parties  to  the  agreement.  An  agreement  for  consolida- 
tion which  provides  that  the  new  corporation  shall  owe  no  debts 
on  account  of  the  business  of  the  constituent  companies  prevents 
recovering  from  the  new  corporation,  by  stockholders  of  the  con- 
stituent companies  who  have  signed  it,  upon  any  claims  which  they 
may  have  had  against  the  constituent  companies.^* 

§  4741.  Special  agreement  to  pay  or  assume  liabilities — ^In  general. 

Sometimes  one  corporation,  upon  taking  over  the  property  of  an- 
other corporation,  expressly  assumes  its  debts  and  liabilities.  This 
is  not  common,  however,  in  the  case  of  statutory  consolidations  or 
mergers,  where  the  law  itself  imposes  such  liability  upon  the  consoli- 
dated or  continuing  company.  The  most  usual  case  of  assumption 
is  where  one  corporation  purchases  the  property  of  another,  and 
there  is  no'  statutory  consolidation  or  merger,  so  that  in  the  absence 
of  such  an  agreement  the  purchasing  company  ordinarily  is  not 
liable  for  the  debts  or  claims  against  the  other  company.^^  In  any 
event,  where  the  agreement  is  based  on  a  valuable  consideration,  and 
the  receipt  of  the  property  of  the  other  company  is  a  sufficient  con- 
sideration, the  company  assuming  such  debts  or  liabilities  becomes 
liable  therefor.*"    If  the  creditors  of  the  old  corporation  assent  to  the 

36  Joseph  V.  Southern  Ey.  Co.,  127  1037;  Smith  v.  Our  United  Brother- 
Fed.  606,  construing  statutes  of  South  hood,  —  Tex.  Civ.  App.  — ,  191  S.  W. 
Carolina.  199;  Texas  Seed  &  Moral  Co.  v.  Ghi- 

37  In  re  Utioa  Nat.  Brewing  Co.,  154  oago  Set  &  Seed  Co.,  —  Tex.  Civ.  App. 
N.  Y.  268,  48  N.  E.  521.  — ,  187  S.  W.  747..    See  also  Cox  v. 

38  In  re  TJtica  Nat.  Brewing  Co.,  Kansas  City  Life  Ins.  Co.,  154  Mo. 
154  N.  Y.  268,  48  N.  E.  521.  App.  464,  135  S.  "W.  1013. 

39  See  §  4751,  infra.  A   surety   company   which   becomes 

40  Automatic  Strapping  Mach.  Co.  the  successor  of  another  company,  tak- 
V.  Twisted  'Wire  &  Steel  Go.,  159  N.  ing  over  its  assets  and  assuming  its 
Y.  App.   Div.   656,   144   N.  Y.   Supp.  liabilities,  becomes  liable  on   a  bond 
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change  of  liability,  there  is  a  clear  novation,  and  they  may  in  all 
jurisdictions  maintain  an  action  against  the  new  corporation.  Even 
in  the  absence  of  a  novation,  they  may  in  most  jurisdictions  maintain 
an  action  on  the  promise  of  the  new  corporation,  as  being  a  promise 
made  for  their  benefit,*^  although  in  some  jurisdictions  a  suit  in  equity 
is  necessary.*^  Of  course,  the  agreement  must  be  proved,  and  it 
must  be  shown  that  it  was  made  by  some  person  or  persons  authorized 
to  bind  the  corporation.**  Whether  a  new  corporation  has  expressly 
or  impliedly  assumed  the  obligations  of  the  old  company  is  ordina- 
rily a  question  for  the  jury  where  dependent  upon  oral  testimony.** 
The  consolidation  agreement  may  provide  that  the  debts  of  the 
constituent  companies  shall  remain  their  debts  and  not  be  assumed  by 
the  consolidated  company.** 

§  4742.  —  Necessity  for  writing.  Where  a  corporation  transfers 
all  its  property  to  another  corporation,  and  the  latter,  in  considera- 
tion thereof,  assumes  all  its  debts,  the  agreement  is  an  original  one, 
and  is  not  within  the  clause  of  the  statute  of  frauds  requiring  a 
promise  to  answer  for  the  debt  of  another  to  be  in  writing.*® 


executed  by  the  absorbed  company. 
Manny  v.  National  Surety  Co.  of  New 
York,  103  Mo.  App.  716,  78  S.  W.  69. 
An  agreement  between  two  corpora- 
tions that  one  shall  assume  all  the  lia- 
bilities of  the  other,  including  liability 
created  by  a  guaranty  of  dividends 
on  certain  stock,  in  consideration  of 
the  transfer  of  a/ll  the  assets  of  the 
corporation  whose  liabilities  are  so 
assumed,  is  based  upon  a  sufficient 
consideration  and  may  be  enforced. 
Greene  v.  Middlesborough  Town  & 
Lands  Co.,  22  Ky.  L.  Eep.  1715,  61 
S.  "W.  288. 

41  See  §  4804  -et  seq.,  infra. 

42  See  §  4804  et  seq.,  infra. 

43  Where  the  property  and  fran- 
chises of  a  railroad  corporation  have 
been  sold  and  conveyed  under  a  deed 
of  trust,  and  the  purchasers  reor- 
ganize, there  must  be  sljown,  in  order 
to  prove  a  new  promise  by  the  reor- 
ganized company  to  pay  a  debt  owing 
by  the  company  as  originally  organ- 
ized, some  action,  on  the  part  of  the 
directors  of  the  reorganized  company, 


from  which  the  promise  can  be  clearly 
inferred.  American  Cent.  R.  Co.  v. 
Miles,  52  111.  174. 

That  it  appears  from  the  corporate 
articles  that  a  corporation  was  formed 
pursuant  to  a  certain  agreement  rel- 
ative to  the  purchasing  of  the  assets 
of  another  company  and  the  assump- 
tion of  the  debts  of  such  company 
does  not  necessarily  prove  that  the 
corporation  did  actually  assume  the 
obligations  of  such  former  company. 
Klein  v.  East  Eiver  Elee.  Light  Co., 
90  N.  T.  App.  Div.  92,  86  N.  Y. 
Supp.  164. 

44  Good  V.  Ferguson  &  Wheeler 
Land,  Lumber  &  Handle  Co.,  107  Ark. 
118,  Ann.  Cas.  1915  A  544,  153  S.  W. 
1107. 

45  Cleveland  City  Ry.  Co.  v.  First 
Nat.  Bank,  68  Ohio  St.  582,  67  N. 
E.  1075.  But  see  §  4736,  supra,  where 
statute  otherwise  provides. 

46  In  re  Amsdell-Kirchuer  Brewing 
Co.,  240  Fed.  492;  Calumet  Paper  Co. 
V.  Stotts  Bav.  Co.,  96  Iowa  147,  59 
Am.  St.  Rep.  362,  64  N.  W.  782. 
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§4743.  — Debts  or  liabilities  included.  Whether  a  debt  is  in- 
cluded within  those  expressly  assumed  by  the  corporation  depends 
of  course  upon  the  wording  of  the  agreement  assuming  the  debts.*'' 
If  a  corporation  succeeds  to  the  property  and  franchises  of  another 
corporation,  and  expressly  agrees  to  assume  all  its  debts  or  liabilities, 
it  thereby  assumes  all  its  liabilities,  of  whatever  nature.  Thus,  a 
railroad  company  which  receives  a  transfer  of  the  property  and  fran- 
chises of  another  company,  under  which  it  agrees  to  assume  all  the 
latter's  liabilities,  thereby  assumes  debts  contracted  by  the  latter  for 
the  construction  of  the  lines  of  road  transferred  and  secured  by  a 
mortgage  or  deed  of  trust  thereon.**  An  assumption  of  all  the  "in- 
debtedness" of  another  corporation  "of  whatsoever  kind  and  to 
,  whomsoever  due,"  includes  demands  for  unliquidated  damages,  al- 
though they  are  not  technically'  a  debt.**  So  assumption  of  all  lia- 
bilities includes  liabilities  on  indemnity  bonds.^" 

Generally,  it  is  held  that  the  assumption  of  all  indebtedness  of 
the  other  company  includes  liability  for.  torts  of  the  latter,^^  although 


47  In  re  Halstead  &  Co.,  204  Fed. 
115,  aff'd  215  Fed.  85;  Royal  Baking 
Powder  Co.  v.  Hoagland,  180  N.  Y. 
35,  72  N.  E.  634. 

When  a  railroad  company  condemns 
land  for  a  right  of  way,  and  a  judg- 
ment for  damages  is  rendered  against 
it,  and  it  is  afterwards  consolidated 
with  another  company  under  an  agree- 
ment by  which  the  consolidated  com- 
pany takes  the  property  subject  to 
the  consolidating  company's  debts,  the 
judgment  is  binding  on  the  consoli- 
dated company.  Chicago  &  S.  E.  Ey. 
Co.  V.  Galey,  141  Ind.  360,  39  N.  E. 
925. 

48  Welsh  V.  First  Division  of  St. 
Paul  &  P.  E.  Co.,  25  Minn.  314. 

Where  a  corporation  takes  a  trans- 
fer of  all  the  assets  of  another  cor- 
poration, and  assumes  all  its  debts, 
bondholders  of  the  latter  corporation 
become  creditors  of  the  former.  Blake 
V.  Domestic  Sew.  Mach.  Co.,  64  N.  J. 
L'q.  480,  38  Atl.  241. 

49BiIlmyer  Lumber  Co.  v.  Mer- 
chants '  Coal  Co.,  66  W.  Va.  696,  26  L. 
E.  A.  (N.  S.)  1101  with  note,  66  S. 
S,  1073, 


60  Manny  v.  National  Surety  Co. 
of  New  York,  103  Mo.  App.  716,  78 
S.  W.  69. 

Bl  St.  Louis  &  S.  F.  E.  Co.  v.  Mark- 
er, 41  Ark.  542;  Smith  v.  Los  Angeles 
&  P.  Ey.  Co.,  98  Cai.  210,  33  Pac.  53; 
Louisville  &  N.  E.  Co.  v.  Biddell,  112 
Ky.  494,  66  S.  W.  34,  where  company 
assumed  bonded  indebtedness  and  all 
"other  indebtedness."  See  also  Proc- 
tor V.  San  Antonio  St.  Ey.  Co.,  26  Tex. 
Civ.  App.  1,48,  62  S.  W.  938. 

Where  a  consolidated  railroad  com- 
pany assumes  the  payment  of  all  debts 
and  liabilities,  and  the  fulfillment  of 
all  obligations,  of  the  consolidating 
companies,  it  becomes  liable  to  an  ac- 
tion to  recover  damages  for  personal 
injuries  caused  by  the  negligence  of 
one  of  the  consolidating  companies 
prior  to  the  consolidation.  St.  Louis 
&  S.  F.  E.  Co.  V.  Marker,  41  Ark. 
542. 

Where  one  railroad  corporation  took 
over  another,  with  all  its  stock  and 
property,  rendering  itself  subject  both 
to  the  bonded  debt  and  to  all  "other 
indebtedness"  of  the  absorbed  road, 
the  rights  of  "creditors"  not  to  be 
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there  is  authority  which  is  in  support  of  a  view  to  the  contrary .^^ 

Where  by  contract  one  corporation  assumes  the  liabilities  of  a  cor- 
poration transferring  its  property,  the  obligations  assumed  may  be 
expressly  limited  to  certain  lines.  In  such  case  obligations  of  the 
vendor  arising  in  lines  of  liability  not  so  assumed  are  not  enforce- 
able against  the  vendee.^'  For  example,  where  the  new  corporation 
took  a  bill  of  sale  of  the  assets  of  the  old  corporation,  in  which  it 
covenanted  to  pay  all  the  debts  and  obligations  of  the  old  corpora- 
tion "excepting"  its  mortgage  bonds,  it  was  held  that  it  did  not  as- 
sume payment  of  the  mortgage  bonds.^* 

Assumption  of  "the  business  indebtedness"  includes  contract  obli-  , 
gations.^*  It  has  been  held  that  the  assumption  of  debts  existing  at 
the  time  of  the  sale  does  not  include  a  contingent  future  liability  on 
a  contract,^®  but  the  Supreme  Court  of  Texas  held  the  contrary  upon 
the  question  being  certified  to  it.^'  An  agreement  to  pay  all  liabili- 
ties of  another  company  includes,  it  has  been  held,  liability  for  the 
value  of  the  stock  of  the  company  to  be  figured  at  its  book  value  rather 
than  its  market  value.^* 

Of  course,  if  a  continuing,  contract  with  a  corporation  is  such  that 
by  its  terms  it  is  terminated  by  a  sale  and  transfer  of  the  business 
and  property  of  the  corporation,  the  purchasing  corporation  does  not 
assume  any  liability  thereunder  for  any  period  after  the  sale  and 
transfer.  For  instance,  where  the  by-laws  of  a  corporation  provided 
that  the  secretary  should  be  elected  for  a  year,  subject  to  removal 
by  the  directors,  and  that  his  duties  should  be  to  keep  the  accounts 
of  the  corporation,  and  transact  all  its  business,  it  was  held  that  the 
term  of  ofSce  of  the  secretary  terminated  on  a  sale  of  its  business  by 

affected  by  the   transaction,'  the   ab-  Brewing  Co.,  15  N.  T.  App.  Div.  29, 

sorbing  road  became  liable  for  torts  44  N.  Y.  Supp.  106,  154  N.  Y.  667,  49 

of  the  absorbed  road  committed  prior  N.  E.  151.    But  see  §  4734,  supra, 

to    the   absorption.      Louisville  '&   N.  56  Baker  v.  D.  Appleton  &  Co.,  107 

B.  Co.  V.  Bidden,  23  Ky.  L.  Eep.  1702,  N.  Y.  App.  Div.  358,  95  N.  Y.  Supp. 

66  S.  W.  34.  125,   aff'd   187   N.   Y.   548,   80  N.  E. 

BZVon  Cotzhauseu  v.  H.  W.  Johns  1104. 

Mfg.    Co.,    100    Wis.    473,    76   N.   W.  66  Beaumont  Traction  Co.  v.  Texar- 

622.  kana   &   Ft.   S.   Ry.   Co.      (Tex.   Civ. 

Aissumpition    of    current    liabilities  App.),  124  S.  W.  987. 

does  not  include  liability  for  personal  B7  Beaumont  Traction  Co.  v.  Texar- 

injuries.      Hawkins     v.     Central     of  kana  &  Ft.  S.  iR.  Co.,  103  Tex.  49,  123 

Georgia  E.  Co.,  119  Ga.  159,  46  S.  B.  6.  W.  124. 

8i2.        •  6*  Guaranty  State  Bank  of  Carthage 

B3  Anderson   v.  War  Eagle   Consol.  v.  Continental  Bank  &  Trust  Co.  of 

Min.  Co.,  8  Idaho  789,  72  Pac.  671.  Shreveport,   Louisiana,   —   Tex.    Civ. 

64Fernsohild    v.    D.    G.    Yuengling  App.  — ,  164  S.  W.  411. 
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the  corporation,  and  that  th.e  vendee,  therefore,  althoug'h  it  agreed 
to  fulfil  all  the  contracts  of  the  corporation,  was  not  liable  to  the 
,  secretary  for  his  salary  -for  the  unexpired  portion  of  the  year  for 
which  he  was  elected.** 

"When  a  corporation  purchases  the  property  and  franchises  of 
another  corporation,  and  agrees  to  pay  all  its  predecessor's  "debts," 
it  may  be  sued  upon  a  judgment  recovered  against  the  old  company 
in  an  action  pending  at  the  time  of  the  transfer.  It  is  not  necessary 
that  the  suit  against  it  be  brought  upon  the  original  cause  of  action.®" 

§  4744.  —  Effect  on  rights  of  creditors.  Even  though  a  company 
taking  over  all  the  property  of  another  corporation  agrees  to  pay 
its  debts,  a  creditor  of  the  old  company  is  not  bound  to  resort  to  the_ 
new  company.®^  Although  one  corporation  assumes  the.  debts  of 
another,  a  creditor  of  the  latter  has  equitable  rights  and  is  entitled 
to,  a  preference  as  against  the  property  of  the  old  company  in  the 
hands  of  the  new  or  purchasing  company,  unless  the  creditor  has 
expressly  or  impliedly  released- the  old  company  and  agreed  to  look 
to  the  new  or  purchasing  company  alone  for  payment. ®®  However, 
there  is  no  release  by  implication  merely  because  of  the  taking  of 
renewal  notes  from  the  new  company  nor  because  of  obtaining  judg- 
ment on  such  renewal  notes,  nor  because  of  the  acceptance  of  the 
benefit  of  a  deed  of  assignment  for  the  benefit  of  creditors.^^ 

§  4745,  —  Defenses.  "When  a  corporation  which  has  succeeded  to 
the  property  of  another  corporation,  and  assumed  its  liabilities,  is 
sued  upon  a  contract  of  the  old  company,  it  is  in  no  better  position 
as  to  the  defenses  which  it  may  make  than  the  old  company  would 
be.  For  example,  though  a  lease  made  to  a  corporation  may  have 
been  voidable  on  the  ground  of  fraud,  yet,  where  it  has  ratified  the 
same  by  acting  under  it  and  receiving  the  benefit  of  it,  a  corporation 
succeeding  to  its  rights  under  the  lease,  under  an  agreement  by  which 
it  assumes  all  its  liabilities,  cannot  set  up  the  fraud  as  a  defense  in 
an  action  to  recover  rents  due  under  the  lease.®* 

69  Union  Compress  Co.  v.  Douglass,  Oil   &   Coal   Co.,   75  W.   Va.   171,   83 

60  Ark.  591,  31  S.  "W.  455.  S.  E.  49. 

60  Noll  V.  Chattanooga  Co.  (Tenn.  63  Lowthei  v.  Lowther-Kaufmann 
Ch.  App.),  38  S.  W.  287.  Oil  &  Coal  Co.,  75  W.  Va.  171,  83  S. 

61  Darcy  y.  Brooklyn  &  N.  Y.  Perry  E.  49. 

Co.,  127  N.  Y.  App.  Div.  167,  111  N.  Y.  64Earr  v.   New  York,  L.  E.  &   W. 

Supp.  514.  ■  E.  Co.,  125  N.  Y.  263,  26  N.  E.  145. 

62  liowther    V.     Lowther-Kaufmann 
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§  4746.  Where  new  corporation  created  by  consolidation — In  gen- 
eral. Unless  it  is  otherwise  provided  by  statute,^^  it  is  well  settled 
that  in  case  of  a  statutory  consolidation,  as  that  term,  has  already 
been  defined,^®  the  consolidated  company  becomes  liable  for  and  as- 
sumes all  the  debts,  contracts  and  liabilities  of  the  constituent  com- 
panies,^'' to  the  extent  that  such  debts  and  liabilities  were  valid 


65  See  §4736,  supra. 

66  See  §  4661  et  seq.,  supra. 

87  United  States.  Pullman's  Palace 
Car  Co.  V.  Missouri  Pae;  R.  Co.,  115  U. 
S.  587,  29  L.  Ed.  499;  Mt.  Pleasant  v. 
Beckwith,  100  U.  S.  514,  25  L.  Ed. 
699;  Continental  Trust  Co.  v.  Toledo, 
•St.  L.  &  K.  C.  R.  Co.,  86  Fed.  929; 
Harrison  v.'  Arkansas  Valley  R7.  Co., 
4  MeCrary  264,  13  Fed.  532. 

Alabama.  Meyer  v.  Johnston,  53 
Ala.  237;  Warren  v.  Mobile  &  M.  E. 
Co.,  49  Aila.  582. 

Arkansas.  Sappington  v.  Little 
Eock,  M.  E.  &  T.'  E.  Co.,  37  Ark.  23. 

Georgia.  Atlantic  &  B.  Ey.  Co.  v. 
Johnson,  127  Ga.  392,  11  L.  E.  A.  (N. 
S.)  1119,  56  S.  E.  482;  Tompkins  v. 
Augusta  Southern  E.  Co.,  102  Ga.  436, 
30  S.  E.  992;  Montgomery  &  W.  P. 
E.  Co.  V.  Boring,  51  Ga.  582. 

lUinois.  Chicago,  E.  I.  &  P.  E.  Co. 
V.  Moffitt,  75  111.  524;  Western  Union 
E.  Co.  V.  Smith,  76  IH.  496;  Columbus, 
€..'&  I.  C.  Ey.  Co.  V.  Skidmore,  69 
111.  566. 

Indiana.  Cox  v.  Baltimore  &  O.  S. 
W.  E.  Co.,  180  Ind.  495,  59  L.  E.  A. 
(N.  S.)  453,  103  N.'E.  337;  Louis- 
ville, N.  A.  &  C.  Ey.  Co.  v.  Boney,  117 
Ind.  501,  3  L.  E.  A.  435,  20  N.  E.  432; 
Jeffersonville,  M.  &  I.  E.  Co.  v.  Hen- 
dricks, 41  Ind.  48;  Columbus,' C.  &  I. 
C.  Ey.  Co.  V.  Powell,  40  Ind.  37; 
Indianapolis,  C.  &  L.  E.  Co.  v.  Jones, 
29  Ind.  465,  95  Am._  Dec.  654;  Eaton 
&  H.  E.  Co.  V.  Hunt,  20  Ind.  457; 
United  States  Capsule  Co.  v.  Isaacs,  23 
Ind.  App.  533,  55  N.  E.  832. 

Kansas.  Ledbetter  v.  Sunflower 
State  Oil  Co.,  96  Kan.  636,  152  Pac. 
763;  Berry  v.  Kansas  City,  Ft.  S.  & 


M.  E.  €0.,  52  Kan.  774,  39  Am.  St. 
Eep.  381,  36'  Pac.  724,  52  Kan.  759, 
39  Am.  St.  Eep.  371,  34  Pac.  805. 

Mississippi.  Mississippi  Valley  E. 
Co.  V.  Chicago,  St.  L.  &  N.  O.  E. 
Co.,  58  Miss.  846. 

Missouri.  Thompson  v.  Abbott,  61 
Mo.  176. 

New  York.  Boardman  v.  Lake 
Shore  &  M.  S.  Ey.  Co.,  84  N.  Y.  157. 

Teunesee.  Miller  v.  Lancaster,  5 
Cdd.  514. 

Texas.  Indianola  E.  Co.  v.  Fryer, 
56  Tex.  609;  Houston  &  T.  Cent.  E. 
Co.  V.  Shirley,  64  Tex.  125;  Texas  Seed 
&  Floral  Co.  v.  Chicago  Set  &  Seed 
Co.,  —  Tex.  Civ.  App.  — ,  187  S.  W. 
747. 

Virginia.  Langhorne  v.  Eichmond 
Ey.  Co.,  91  Va.  369,  22  S.  E.  159. 

The  consolidated  corporation  takes 
the  property  of  a  consolidating  cor- 
poration subject  to  an  executory  con- 
tract of  sale  made  by  it  before  the 
consolidation.  Union  Pac.  Ey.  Co.  v. 
McAlpiue,  129  U.  S.  305,  32  L.  Ed. 
673;  Mc Alpine  v.  Union  Pac.  Ey.  Co., 
23  Fed.  168. 

A  consolidated  railroad  company  is 
liable  on  a,  contract  by  one  of  the 
consolidating  companies  that,  in  con- 
sideration of  a  grant  of  a  right  of 
way  to  it,  it  would  so  construct  its 
road  as  to  protect  the  grantor's  lands 
from  overflow.  Sappington  v.  Little 
Eock,  M.  E.  &  T.  E.  Co.,  37  Ark. 
23. 

Where  a  corporation,  after  it  had  is- 
sued bonds  and  secured  t'hem  by  a 
mortgage,  was  consolidated  with  two 
other  corporations,  under  a  statute 
which  vested  the  property  of  the  three 
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claims  against  the  constituent  company  prior  to  the  consolidation  and 
no  further ;  ®*  and  this  liability  is  usually  expressly  imposed  by  the 
statute  authorizing  the  consolidation.^* 

So  the  consolidated  corporation  takes  the  property  and  franchises 
of  the  consolidating  corporations,  subject  to  precisely  the  sapie  bur- 
dens which  attached  to  it  under  the  charters  of  the  consolidating 
corporations  respectively.'" 


original  corporations  in  the  consoli- 
dated corporation  and  provided  that 
the  first  corporation  was  not  to  be 
relieved  from  any  liability  and  that, 
after  the  consolidation,  all  the  fran- 
chises and  property  of  the  consolidat- 
ing corporations  should  belong  to  the 
consolidated  corporation,  it  was  held 
that  the  consolidated  corporation,  hav- 
ing become  the  owner  of  the  property 
of  the  first,  might  purchase  its  out- 
standing bonds,  and  either  hold  them 
as  any  other  creditor,  or  pay  and  ex- 
tinguish them  for  the  relief  of  the 
mortgaged  property.  Shaw  v.  Norfolk 
County  E.  Co.,  16  Gray  (Mass.)  407. 

Where  a  statute  authorized  the  con- 
solidation of  two  railroad  companies 
"upon  such  terms  as  may  be  agreed 
upon,"  and  did  not  declare  how  the 
existing  liabilities  or  obligations  of 
either  should  be  settled  or  performed, 
and  a  consolidation  was  effected  there- 
under by  a  written  contract  providing 
for  the  absorption  of  one  of  them  by 
the  other,  but  making  no  provision 
at  all  for  a  certain  class  of  liabilities 
existing  against  the  absorbed  com- 
pany, it  was  held  that  these  liabilities 
became  binding  upon  the  new  com- 
pany, at  leapt  to  the  extent  of  the 
assets  of  the  absorbed  company,  or 
of  its  ability  to  perform  the  contracts 
out  of  which  such  liabilities  arose. 
Tompkins  v.  Augusta  Southern  E.  Co., 
102  Ga.  436,  30  S.  E.  992. 

The  consolidated  corporation  takes 
the  property  and  assumes  the  liabili- 
ties of  the  old  corporations  in  the  ex- 
act condition  in  which  they  exist  at 
the  time  of  the  consolidation,  except 


as  to  suits  then  pending,  and  such  li- 
ability cannot  afterwards  be  extended 
by  acts  of  members  of  the  old  com- 
panies. Franklin  Life  Ins.  Co.  v. 
Adams,  90  HI.  App.  658. 
'  On  consolidation  of  railroad  com- 
panies, the  new  company  was  held 
bound  to  recognize  mileage  books  is- 
sued by  the  old.  Tompkins  v.  Au- 
gusta Southern  E.  Co.,  102  Ga.  436. 
30  S.  E.  992. 

The  consolidated  company  is  liable 
on  a  judment  rendered  against  one  of 
the  constituent  companies  after  the 
consolidation.  Chicago  &  J.  Elec.  Ey. 
Co.  V.  Ferguson,  106  111.  App.  356. 

The  consolidated  company  is  liable 
for  license  fees  imposed  upon  constitu- 
ent companies.  See  New  York  v.  Sixth 
Ave.  E.  Co.,  77  N.  Y.  App.  Div.  367, 
79  N.  Y.  Supp.  319. 

68  Of  course,  the  consolidated  com- 
pany is  in  no  event  liable  for  a  debt 
of  a  constituent  company  which  could 
not  be  enforced  against  the  constitu- 
ent company.  Irvine  v.  New  York 
Edison  Co.,  143  N.  Y.  App.  Div.  344, 
128  N.  Y.  Supp.  297,  aff'd  207  N.  Y. 
425,  Ann.  Cas.  1914  0  441, 101  N.  E.  358. 

69  See  §  4736,  supra. 

70  Chesapeake  &  O.  B.  Co.  v.  Vir- 
ginia, 94  U.  S.  718,  24  L.  Ed.  310; 
Central  Eailroad  &  Banking  Co.  v. 
Georgia,  92  U.  S.  665,  23  L.  Ed.  757; 
The  Delaware  Eailroad  Tax,  18  Wail. 
(U.  S.)  206,  21  L.  Ed.  888;  Philadel- 
phia &  W.  E.  Co.  V.  Maryland,  10  How. 
(U.  S.)  376,  13  L.  Ed.  461;  Board  of 
Administrators  of  Charity  Hospital  v. 
New  Orleans  Gas-Light  Co.,  40  La. 
Ann."  382,  4  So.  433 ;  United  Railroad 
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"For  the  purposes  of  answering  for  the  liabilitiea  of  the  constitu- 
ent corporations,"  said  the  Indiana  court,  "the, consolidated  company 
should  be  deemed  to  be  merely  the  same  as  each  of  its  constituents, 
their  existence  continued  in  it,  under  the  new  form  and  pame,  their 
liabilities  still  existing  as  before,  and  capable  of  enforcement  against 
the  new  company  in  the  same  way  as  if  no  change  had  occurred  in  its 
organization  or  name. ' '  ''^  This  liability  extends  to  all  obligations, 
including  liability  for  torts  as  well  fis  obligations  arising  ex  cbn- 
tractu.''^  Furthermore,  a  consolidated  company  cannot  defend  against 
liability  for  debts  of  the  constituent  companies  by  showing  that  they 
were  insolvent  at  the  time  of  the  consolidation.''' 

In  like  manner,  in-  the  a;bsence  of  provisions  to  the  contrary,  the 
duties  imposed  upon  the  consolidating  corporations  by  their  charters 
attach  to  the  consolidated  corporation.''* 

§4747.  — Liability  for  torts.  In  conferring  authority  t&  con- 
solidate, the  legislature  may  exempt  the  consolidated  corporation  from 
any  liability  for  the  torts  of  the  consolidating  corporations,  or  it 
may  expressly  impose  such  liability.  If  it  expressly  declares  that 
the  consolidated  corporation  shall  be  subject  to  all  the  liabilities  of 
the  consolidating  corporations,  it  thereby  imposes  liability  for  the 
negligence  and  other  torts  of  the  consolidating  corporations,  as  well 
as  on  contracts,  it  is  generally  held.''*  And,  in  the  absence  of  any 
provision  at  all,  one  way  or  the  other,  the  consolidated  corporation 
impliedly  assumes  such  liability,  since  it  is  to  be  presumed  that  such 
was  the  intention.''^ 

&  Canal  Co.  v.  Commisaioner  of  Eail-  74 Pullman's  Palace  Car  Co.  v.  Mis- 
road  Taxation,  37  N.  J.  L.  240;  Camp-  souri  Pac.  R.  Co.,  115  V.  S.  587,  29 
bell  V.  Marietta  &  C.  E.  Co.,  23  Ohio  L.  Ed.  499;  Western  Union  R.  Co.  v. 
St.  168.  Smith,  75  111.  496;  Peoria  &  R.  I.  R. 
Thus,  if  railroad  companies  are  con-  Co.  v.  Coal  Valley  Min.  Co.,  68  HI. 
solidated,  the  consolidated  corporation  489;  Gooild  v.  Langdon,  43  Pa.  St.  365. 
takes  the  property  of  each  of  the  orig-  Upon  the  consolidation  of  gas  com- 
inal  companies,  in  the  absence  of  pro-  panies  under  a  Louisiana,  statute,  it 
vision  to  the  contrary,  subject  to  a  was  held  that  an  obligation  imposed 
restriction  in  its  charter  as  to  the  rate  upon  one  of  them  by  its  charter,  to 
chargeable  for  transportation.  Camp-  furnish  .  gas  free  of  charge  to  a  eer- 
bell  V.  Marietta  &  C.  R.  Co.,  23  Ohio  tain  hospital,  became  an  obligation 
St.  168.  of  the  new  company.  Board  of  Adm  'rs 

71  Indianapolis,  C.  &  L.  R.  Co.  v.  Charity  Hospital  v.  New  Orleans  Gas- 
Jones,  29  Ind.  465,  95  [^m..  Dee.>  654.  Light  Co.,  40  La.  Ann.  382,  4  So.  433. 

72  See  §4747,  infra.  75- See  §4739,  supra. 
73Shadford  v.  Detroit,  T.  &  A.  A.  76  Alabama.     "Warren   v.   Mobile   & 

E.  R.,  130  Mich.  300,  89  N.  W.  '960.      M.  E.  Co.,  49  Ala.  582. 
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§  4748.  —  Liability  as  limited  to  vialue  of  property  received.    A 

consolidated  company  is  liable  on  the  claims  against  constituent  com- 
panies without  regard  to  the  amount  of  assets  received  from  them.'' 
This  is  undoubtedly  the  true  rule,  although  language  used  in  some  of 
the  decisions  might  be  construed  to  indicate  a  limitation  of  liability 
to  the  property  received.''* 

§  4749.  —  Effect  of  takinif  renewal  notes.  When  corporations  are 
consolidated  into  a  new  corporation,  making  the  new  corporatioii 
liable  for  all  the  debts  and  on  all  the  contracts  of  the  old  corpora- 
tions, outstanding  notes  of  the  old  corporations  are  not  paid  or  dis- 
charged, so  as  to  relieve  the  new  corporation  from  liability  thereon, 


Arkansas.  St.  Louis  &  S.  F.  E.  Co. 
V.  Marker,  41  Ark.  542. 

Greorgia.  Atlantic  &  B.  Ey.  Co.  v. 
Johnson,  127  6a.  392,  11  L.  E.  A.  (N. 
S.)  1119,  56  S.  E.  482;  Tompkins  v. 
Augusta  Southern  E.  Co.,  102  Ga.  436, 
30  S.  E.  992. 

Ulinois.  Chicago,  E.  I.  &  P.  E.  Co. 
V.  Moffitt,  75  111.  524;  Chicago  &  J. 
Elec.  Ey.  Co.  v.  Ferguson,  106  111.  App. 
356. 

Indiana.  Louisville,  E.  &  St.  L. 
Consol.  E.  Co.  V.  Summers,  131  Ind. 
241,  30  N.  E.  873;  Louisville,  N.  A. 
&  C.  Ey.  Co.  V.  Boney,  117  Ind.  501, 
3  L.  E.  A.  435,  20  N.  E.  432;  Indianap- 
olis, C.  &  L.  E.  Co.  v.  Jones,  29  Ind. 
465,  95  Am.  Dec.  654. 

Kansas.  Kansas  City-Leavenworth 
E.  Co.  V.  Langley,  70  Kan.  453,  463,  78 
Pac.  858;  Berry  v.  Kansas  City,  Ft.  S. 
&  M.  E.  -Co.,  52  Kan.  759,  39  Am.  St. 
Eep.  371,  34  Pac.  805,  52  Kan.  774,  39 
Am.  St.  Eep.  381,  36  Pac.  724. 

Missouri.  Palmer  v.  Chicago  &  A. 
E.  Co.,  142  Mo.  App.  633,  121  S.  W. 
1087. 

Texas.  Texas  &  P.  Ey.  Co.  v.  Mur- 
phy, 46  Tex.  356. 

Virginia.  Langhorne  v.  Eiohmond 
Ey.  Co.,  91  Va.  369,  22  S.  E.  159. 

In  an  Indiana  case,  a  consolidated 
railroad  company  was  held  liable  for 
stock  killed  by  one  of  the  constituent 
corporations  before  the  consolidation. 


although  there  was  no  provision  to 
this  effect  in  the  statute  or  in  the 
agreement  of  the  corporation^  under 
which  the  consolidation  was  effected. 
The  court  said  in  this  case:  "Fpr  the 
purposes  of  answering  for  the  liabili- 
ties of  the  constituent  corporations, 
the  consolidated  company  should  be 
deemed  to  be  merely  the  same  as  each 
of  its  constituents,  their  existence  con- 
tinued in  it,  under  the  new  form  and 
name,  their  liabilities  gtill  existing  as 
before,  and  capable  of  enforcement 
against  the  new  company  in  the  same 
way  as  if  no  change  had  occurred  in 
its  organization  or  name,"  Indianap- 
olis, C.  &  L.  E.  Co.  V.  Jones,  29  Ind. 
465,  95  Am.  Dec.  654. 

Two  railroads  consolidated,  the  con- 
solidation continuing  a  nuisance 
which  one  at  the  constituent  compa- 
nies had  erected.  The  court  held  that, 
although  no  notice  and  demand  for 
the  removal  had  been  made  as  against 
it,  it  was  subject  to  damages  for  the 
maintenance  of  the  nuisance.  Jones 
V.  Seaboard  Air  Line  E.  Co.,  67  8.  C. 
181,  45  S.  E.  188. 

77  Atlantic  &  B.  Ey.  Co.  v.  John- 
son, 127  Ga.  392,  11  L.  E.  A.  (N.  S.) 
1119,  56  S.  E.  482. 

78  Morrison  v.  .4uiei'ic^ii  Snuff  Co., 
79  Miss.  330,  89  Am.  St.  Eep.  598,.  30 
So.  723. 
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by  the  taking  of  renewal  notes  after  the  consolidation,  unless  the 
parties  so  intend.'® 

§4750.  In  case  of  statutory  merger.  In  case  of  merger  of  one 
corporation  into  another,  where  one  of  the  corporations  ceases  to 
exist  and  the  other  corporation  continues  in  existence,  the  latter  cor- 
poration is  liable  for  the  debts,  contracts  and  torts  of  the  former ;  *" 
and  this  liability  is  often  expressly  imposed  by  statute.*^ 

Of  course  if  the  statute  authorizing  the  "merging"  of  corporations 
provides  that  it  shall  be  "without  prejudice  to  any  liabilities  of  such 
other  corporation  or  the  rights  of  any  creditors  thereof,"  such  res- 
ervation permits  creditors  to  proceed  against  the  debtor  corpora- 
tion, notwithstanding  it  is  merged  in  another.^^  On  the  other  hand, 
if  the  merger  is  a  nullity  because  not  authorized  by  any  statute,  it 
seems  that  the  absorbing  company  is  not  liable  for  the  debts  of  the 
other  company.*^ 

§  4751.  In  case  of  mere  purchase  or  transfer  of  property  of  an- 
other company — Genenal  rule.  The  general  rule,  which  is  well 
settled,  is  that  where  one  company  sells  or  otherwise  transfers  all 


19  In  re  Utiea  Nat.  Brewing  Co.,  154      ence  by  being  incorporated  into  an- 


N.  Y.  268,  48  N.  E.  521. 

80  Georgia.  Atlanta,  B.  &  A.  E.  Co. 
V.  Atlantic  Coast  Line  E.  Co.,  138  Ga. 
353,  75  S.  E.  468;  Tompkins  v.  Au- 
gusta Southern  E.  Co.,  102  Ga.  436,  30 
S.  E.  9&2.      • 

Illinois.  Swing  v.  American  Glu- 
cose Co.,  123  111.  App.  156. 

Kentucky.  Louisville  &  N.  E.  Co. 
V.  Central  Kentucky  Traction  Co.,  147 
Ky.  513,  518,  Ann.  Oas.  1915  A  857, 
144  S.  W.  739;  Camden  Interstate  E. 
Co.  V.  Lee,  27  Ky.  L.  Eep.  75,  84  S.  W. 
332. 

Missouri.  Palmer  v.  Chicago  &  A. 
E.  Co.,  142  Mo.  App.  633,  121  S.  W. 
1087. 

Wisconsin.  National  Foundry  & 
Pipe  Works  v.  Oconto  City  Water 
Supply  Co.,  105  Wis.  48,  81  N.  W.  125, 
aff'd  183  U.  S.  216,  46  L.  Ed.  157. 

"The  rule  Whfch  the  authorities 
support  seems  to  be,  that  where  one 
corporation  goes  entirely  out  of  exist- 


other,  if  no  arrangements  are  made 
respecting  the  property  and  liabilities 
of  the  corporation  that  ceases  to  exist, 
the  corporation  into  which  it  is 
merged  will  succeed  to  all  its  prop- 
erty, and  be  answerable  for  all  its 
liabilities.  Louisville,  N.  A.  &  C.  Ey. 
Co."  V.  Boney,  117  Ind.  501,  3  L.  E.  A. 
435,  20  N.  E.  432. 

The  liability  extends  to  torts,  al- 
though the  statute  authorizing  the 
merger  makes  the  absorbing  company 
liable  on  the  contracts  of  the  other 
company  but  is  silent  as  to  torts. 
Coggin  v'.  Central  E.  Co.,  62  Ga.  685, 
35  Am.  Eep.  132. 

81  See  §  4736,  supra. 

82  Irvine  v.  New  York  Edison  Co., 
207  N.  Y.  425,  430,  Ann.  Cas.  1914  C 
441,  101  N.  E.  358,  aff'g  143  N.  Y. 
App.'Div.  344,  128  N.  Y.  Supp.  297. 

83  Whaley  v.  Bankers '  Union  of 
World,  39  Tex.  Civ.  App.  385,  88  S. 
W.  259. 
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its  assets  to  another  company,  the  latter  is  not  liable  for  the  debts  and 
liabilities  of  the  transferee.'*    Stating  the  rule  more  fully,  it  is  gen- 


81  United  States.  Smith  v.  Chesa- 
peake &  O.  Canal  Co.,  14  Pet.  45,  10 
L.  Ed.  347;  E.  E.  Taenzer  &  Co.  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  170  Fed. 
240. 

Arkansas.  Ferguson  &  Wheeler 
Land,  Lumber  &  Handle  Co.  v.  Good, 
97  Ark.  106,  133  S.  W.  183. 

District  of  Colvuqbia.-  Capital  Trac- 
tion Co.  V.  OfEutt,  17  App.  Cas.  292, 
53  L.  E.  A.  390. 

Georgia.  W.  E.  Austin  Co.  v.  T.  L. 
Smith  Co.,  138  Ga.  651,  Ann.  Cas. 
1913  B  1042,  75  S.  E.  1048;  Louisville 
&  N.  E.  Co.  V.  Hughes,  134  Ga..  75,  67 
S.  E.  542.  See  also  White  v.  Atlanta, 
B.  &  A.  E.  Co.,  5  Ga.  App.  308,  63  S. 
B.  234. 

Idaho.  Anderson  v.  War  Eagle  Oon- 
sol.  Min.  Co.,  8  Idaho  789,  72  Pae. 
671. 

lUinois.  Morgan  County  v.  Thomas, 
76  HI.  120;  BrufEett  v.  Great  Western 
B.  Co.,  25  HI.  353;  Beardstown  Pearl 
Button  Co.  V.  Oswald,  130  111.  App.  290. 

Indiana.  Midland  Ey.  Co.  v.  Fish- 
er, 125  Ind.  19,  8  L.  E.  A.  604,  21 
Am.  St.  Eep.  189,  24  N.  E.  756. 

Iowa.  Luedeeke  v.  Des  Moines  Cab- 
inet Co.,  140  Iowa  223,  32  L.  R.  A. 
(N.  S.)  616,  118  N.  W.  456;  Warfield 
V.  Marshall  County  Canning  Co.,  72 
Iowa  666,  2  Am.  St.  Eep.  263,  34  N. 
W.  467;  Hopper  v.  Moore,  42  Iowa 
563. 

Kentucky.  Martin  v.  Sulfrage,  159 
Ky.  363,  167  S..W.  399;  Chesapeake, 
0.  &  S.  W.  R.  Co.  V.  Griest,  85  Ky. 
619,  4  S.  W.  323.  See  also  Justice's 
Adm'r  v.  Catlettsburg  Timber  Co.,  168 
Ky.  665,  182  S.  W.  831. 

Massachusetts.  Whiting  v;  Maiden 
&  M.  E.  Co.,  202  Mass.  298,  132  Am. 
St.  Eep.  493,  88  N.  E.  907;  Bwing  v. 
Composite  Brake  Shoe  Co.,  169  Mass. 
72,  47  N.  E.  241. 

JMicliigaji.    Chase  v,  Michigan  Tel. 


Co.,  121  Miclh.  631,  80  N.  W.  717,  6 
Det.  L.  N.  613;  McLellan  v.  Detroit 
File  Works,  56  Mich.  579,  23  N.  W. 
321;  Tawas  &  B.  County  E.  Co.  v. 
Iosco  County  Circuit  Judge,  44  Mieh. 
479,  7  N.  W.  65. 

Minnesota.  Swing  v.  Empire  Lum- 
ber Co.,  105  Minn.  356,  117  N.  W.  467; 
Fitz  V.  Minnesota  Cent.  Ry.  Co.,  11 
Minn.  414. 

Missouri.  Burge  v.  St.  Lpuig,  M. 
ft  S.  B.  R.  Co.,  100  Mo.  App.  460,  74 
S.  W.  7. 

Nebraska.  Austin  v.  Tecumseh  Nat. 
Bank,  49  Neb.  412,  35  L.  R.  A.  444,  59 
Am.  St.  Rep.  543,  68  N.  W.  628. 

New  York.  Autoihatic  Strapping 
Mach.  Co.  V.  Twisted  Wire  &  Steel 
Co.,  159  App.  Div.  656,  144  N.  Y. 
Supp.  1037;  Irvine  v.  New  York  Edi- 
son Co.,  143  App.  Div.  344,  128  N.  Y. 
Supp.  297,  aff'd  207  N.  Y.  425,  Ann. 
Cas.  1914  C  441,  101  N.  E.  358;  Gold- 
mark  V.  Magnolia  Metal  Co.,  44  App. 
Div.  35,  60  N.  Y.  Supp.  425;  Hammer 
v.  Independent  Lamp  &  Wire  Co.,  159 
N.  Y.  Supp.  744. 

Oklahoma.  Farris  v.  Hodges,  158 
Pao.  909;  Bzzard  v.  State  Nat.  Bank, 
157  Pac.  127;  Union  Coal  Co.  v.  Wool- 
ey,  54  Okla.  391,  154, Pac.  62. 

Tennessee.  Memphis  Water  Co.  v. 
Magens,  15  Lea  37. 

Texas.  Gulf,  C.  &  S.  R  Ry.  Co.  v. 
Newell,  73  Tex.  334,  15  Am.  St.  Rep. 
788,  11  S.  W.  342;  Houston,  &  T.  Cent. 
E.  Co.  V.  Shirley,  54  Tex.  125;  Houston 
Ice  &  Brewing  Co.  v.  Nicolini  (Tex. 
Civ.  App.),  96  S.  W.  84. 

Utah.  Cooper  v.  Utah  Light  &  Rail- 
way Co.,  35  Utah  570,  136  Am.  St.  Eep. 
1075,  102  Pac.  202. 

Washington.  Huggins  v.  Milwaukee 
Brewing  Co.,  10  Wash.  579,  39  JPac. 
152. 

West  Virginia.  Donnally  v.  Hearn- 
don,  41  W.  Va.  519,  23  S.  E.  646. 
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erally  held  that  a  separate  and  distinct  corporation,  which  has  suc- 
ceeded, by  a  valid  purchase  and  transfer,  to  the  property  and  fran- 
chises of  another  corporation,  is  not  liable,  merely  by  reason  of  its 
succession,  for  the  general  debts  or  on  the  general  contracts  of  the 


Wisconsin.  National  Foundry  & 
Pipe  Works  v.  Oconto  City  Water 
Supply  Co.,  105  Wis.  48,  81  N.  W. 
125;  Pennison  v.  Chicago,  M.  &  St. 
P.  Ey.  Co.,  93  Wis.  344,  67  N.  W.  702; 
Neff  V.  Wolf  Eiver  Boom  Co.,  50  Wis. 
585,  7  N.  W.  553;  Wright  v.  Milwau- 
kee &  St.  P.  Ry.  Co.,  25  Wis.  46. 

An  action  for  damages'  for  the  value 
of  stock  in  a  corporatioij,  based  upon  a 
refusal  to  transfer  the  same  on  its 
books,  cannot  be  maintained  by  a 
stockholder  or  his  assignee  against 
another  corporation,  which  has  suc- 
ceeded to  all  the  property,  rights  and 
interests  of  the  corporation  which 'is- 
sued the  stock.  Huggins  v.  Milwau- 
kee Brewing  Co.,  10  Wash.  579,  39  Pac. 
152. 

Where  a  street  railroad  company 
issued  to  a  person  a  pass  for  life,  and 
afterwards  sold  its  road  to  another 
company,  it  was  held  that  the  latter 
was  not  liable  to  an  action  for  dam- 
ages for  refusal  to  recognize  the  pass, 
in  the  absence  of  an  agreement  to  do 
so.  Eddy  v.  Hinnant,  82  Tex.  354, 
356,  18  S.  W.  562;  Dallas  Consol.  Trac- 
tion Ey.  Co.  V.  Maddox  (Tex.  Civ. 
App.),  31  S.  W.  702. 

In  a  Michigan  case  it  was  said: 
' '  Even  thovgh  the  Shareholders  and  ■ 
ofli'cers  of  both  corporations  be  the 
same,  wher^  no  intention  appears  to 
transfer  the  old  obligations  to  tlje 
new  company,  the  new  company  is  not 
liable,  but  creditors  must  look  to  the 
assets  of  the  old  company."  And  it 
was  held  that  proof  that  a  corpora- 
tion which  had  purchased  all  the  prop- 
erty and  franchises  of  another  cor- 
poration owned  nearly  all  the  latter 's 
stock  at-  the  time  of  the  sale,  that  all 
the  latter 's  employees  continued  in 
the   former's   employ   after,  the   sale. 


and  that  the  business  had  been  con- 
ducted in  the  same  manner  as  before, 
did  not  show  that  the  purchasing 
company  assumed  the  selling  com- 
pany's liabilities.  Chase  v.  Michigan 
Tel.  Co.,  121  Mich.  631,  80  N.  W. 
717. 

Where  cash  is  paid  for  the  entire 
property  of  another  company,  it  is 
held  that  the  purchasing  company  is 
not  liable  on  claims  against  the  sell- 
ing company  which  were  not  liens  on 
the  property  at  the  time  of  the  sale 
and  transfer,  where  the  selling  com- 
pany was  not  insolvent  and  there  was 
no  fraud  in  the  sale.  Hageman  v. 
Southern  Elec.  E.  Co.,  202  Mo.  249, 
100  S.  W.  1081. 

Where  it  appears  that  the  pur- 
chasing corporation  was  not  merely 
the  old  one  under  a  new  name,  and 
that  while  the  new  company  was  in- 
corporated for  the  purpose  in  part  of 
taking  over  the  property  of  the  old 
company,  it  was  also  incorporated  for 
other  purposes,  including  the  pur- 
chase of  still  another  company  which 
it  did  purchase  and  take  over,  the  new, 
company  is  not  liable  for  the  debts  of 
the  old,  in  the  absence  of  fraud  or 
an  intention  to  be  so  bound.  Colorado 
Springs  Eapid  Transit  E.  Co.  v.  Al- 
brecht,  22  Colo.  App.  201,  123  Pac. 
957. 

Where  the  business  and  assets  of  a 
foreign  corporation  in  a  particular 
part  of  the  country  are  transferred 
to  a  domestic  corporation  merely  in 
the  capacity  of  a  general  agent  of  the 
foreign  company,  the  former  is  not  li- 
able on  the  obligations  of  the  parent 
company.  Koch  v.  Speedwell  Motor 
Car  Co.,  24  Cal.  App.  123,  140  Pao. 
598,  600. 
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other  .corporation.  It  is  not  liable  at  all  for  such  debts  or  on  such 
contracts,  in  the  absence  of  a  special  agreement  to  pay  or  assume  the 
same,  nor  is  the  property  in  its  hands  liable  to  be  subjected  to  the 
same,  in  the  absence  of  a  valid  lien  thereon,  unless  it  affirmatively 
appears  that  the  transfer  of  the  property  and  franchises  of  the  other 
corporation  constitutes,  in  fact  or  in  law,  a  fraud  upon  its  creditors, 
or  the  circumstances  attending  the  creation  of'  the  new  corporation, 
and  its  succession  to  the  property  and  franchises  of  the  old  corpora- 
tion, are  such  as  to  warrant  a  finding  that  it  is  in  reality  a  mere 
continuation  of  the  old  corporation. 
There  are  four  important  exceptions  to  this  rule  as  follows,  viz. : 

1.  The  transfer  or  sale  must  not  constitute  a  statutory  consolida- 
tion or  merger.*^    If  it  does,  then  the  liability  exists.*^ 

2.  There  must  be  no  agreement  to  assume  such  liabilities,  either 
express*''  or  implied.** 

3.  The  transaction  must  not  be  such  as  to  warrant  a  finding  that 
the  purchasing  corporation  was  a  mere  continuation  of  the  selling 
corporation.** 

4.  The  transaction  must  not  be  fraudulent  in  fact,  i.  e:,  in  order 
to  escape  liability,  it  must  be  (a)  in  the  usual  course  of  business, 
(b)  without  notice  of  the  existing  debts  or  claims,  (c)  for  a  valuable 
and  sufficient  consideration,  and  (d)  without  intent  to  defraud  ex- 
isting creditors  of  the  transferee.®" 

The  purchasing  company  is  not  liable  for  the  debts  of  the  seller 
where  the  conveyance  was  for  an  adequate  consideration,  notwith- 
standing the  two  companies  had  common  directors  and  stockholders, 
especially  where  the  seller  retained  property  sufficient  to  pay  its 
debts." 

85Luedecke  v.  Des  Moines  Cabinet  87  Swing  v.  Empire  Lumber  ■Co.,  105 

Co.,  140  Iowa  223;  32  L.  B.  A    (N.  S.)  Minn.    356,   117    N.   W.   467,   and   see 

616,  118  N.  W.  456.  §§  4741-4745,    supra. 

The  purchasing  -company  is  nqt  lia-  88  See   §4753,  infra. 

We  unless   (a)   there  is  an  agreement  89  Swing  v.  Empire  Lumber  Co.,  105 

to  a,ssume  Such  debts,  or  (b)  the  cir-  Minn.    356,   117   N.   "W.   467,   and   see 

cumstances    warrant    a    finding    that  §  4760,  infra. 

there  was  a  consolidation  of  the  two  8«Boyd  v.   ^rorthe^n   Pac.   Ey.   Co., 

■corporations,    or    (c)    the    purchasing  170    Fed.    779,    aff'd    177    Fed.    804; 

corporation  was  a  mere   continuation  Swing    v.    Empire    Lumber    Co.,    105 

of  the  selling  corporation,  or   (d)  the'  Minn.   356,   117   N.  "W.  467.    See  also 

transaction  was    fraudulent    in    fact.  §§4754,  4755,  infra. 

Ezzard  v.  State  Nat.  Bank,  —  Okla.  91  Atkinson     v.     Western     Develop- 

— ,  157  Pae.  127.  ment    Syndicate,    170    Cal.    503,    150 

86  See  §§  4736-4741,  supra.  Pac.  360. 
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§  4752.  —  Liability  for  torts.  This  general  rule,  sutjiect  to  the 
exceptions  noted,  as  stated  in  the  preceding  section,  applies  equally 
well  to  the  liability  of  the  transferee  company  for  the  torts  of  the 
transferrer  company .^^  In  Kansas,  however,  it  has  been  held  that  a 
transfer  of  all  its  property  by  one  company  to  another,  together 
with  the  cessation  of.  doing  business  by  the  selling  company,  makes 
the  purchasing  corporation  liable  for  torts  of  the  selling  company, 
apparently  upon  the  theory  that  such  a  sale  is  a  consolidation.*^ 

§  4753.  —  Implied  assumption  of  liabilities.  Ordinarily  a  promise 
on  the  part  of  a  corporation  to  pay  or  assume  the  debts  or  other 


9i3  Arkajisas.  Ferguson  &  Wheeler 
La^d,  Lumber  &  Handle  Co.  v.  Good, 
97  Ark.  106,  133  S.  W.  183. 

Georgia.  Louisville  &  N.  R.  Co.  v. 
Hughes,  134  Ga.  75,  67  S.  B.  542; 
Hawkins  v.  Central  of  Georgia  B.  Co., 
119  Ga.  159,  46  S.  E.  82;  Seaboard  Air 
Line  Ey.  v.  Leader,  115  Ga.  702,  42 
S.  E.  38. 

Michigan.  Chase  v.  Michigan  Tel. 
Co.,  121  Mieh.  631,  80  N.  W.  717. 

Missouri.  Surge  v.  St.  Louis,  M. 
&  S.  E.  B.  Co.,  100  Mo.  App.  460,  74 
S.  W.  7. 

Pennsylvania.  Pittsburgh,  C.  &  St. 
L.  By.  Co.  V.  Fierst,  96  Pa.  St.  144. 

South  Carolina.  Hammond  v.  Port 
Eoyal  &  A.  Ey.  Co.,  15  S.  C.  10,  16 
e.  C.  567. 

Texas.  Abilene  Cotton  Oil  Co.  v. 
Anderson,  41  Tex.  Civ.  App.  342,  91 
S.  "W.  607. 

Utah.  Cooper  v.  Utah  Light  & 
Railway  Co.,  35  Utah  570,  136  Am.  St. 
Rep.  1075,  102  Pae.  202. 

Wisconsin.  Pennison  v.  Chicago,  M. 
&  St.  P.  Ry;  Co.,  93  Wis.  344,  67 
N.  W.  702;  NefE  v.  Wolf  Biver  Boom 
Co.,  50  Wis.  585,  7  N.  W.  553. 

Thus,  it  is  not  liable  for  a  conver- 
sion of  property  by  the  selling  cor- 
poration, Farris  V.  Hodges,  —  Okla. 
— ,  158  Pao.  909. 

Sq  it  does  not  make  the  purchasing 
company  liable  to  account  for  the  in- 
fringement of  a  patent  by  the  selling 
company.      Racine    Engine     &     Ma- 


chinery Co.  V.  Confectioners'  Ma- 
chinery &  Manufacturing  Co.,  234  Fed. 
876. 

A  corporation  succeeding  by  pur- 
chase and  transfer  to  the  steamships 
of  another  corporation  is  not  liable 
upon  a  judgment  recovered  against 
the  other  corporation  for  damages 
caused  by  a  collision  after  the  trans- 
fer. Gray  v.  National  Steamship' 
Co.,  115  U.  S.  116,  29  L.  Ed.  309. 

Of  course,  a  corporation  succeeding 
to  the  property  of  another  corporation 
is  liable  for  its  own  torts  with  respect 
to  property  received  from  the  other 
corporation.  Where  a  railroad  com- 
pany commits  a  trespass  in  taking  and 
appropriating  land,  and  constructing 
its  road  thereon,  another  corporation, 
which  purchases  its  property  and  suc- 
ceeds to  its  tights,  and  which  takes 
possession  of  the  land  so  taken,  is 
equally  a  trespasser,  and  is  liable  to 
pay  all  damages  occasioned  by  the 
trespass.  Indiana,  B.  &  W.  Ey.  Co. 
V.  Allen,  113  Ind.  308,  3  Am.  St.  Bep. 
650,  15  N.  E.  451;  Bloomfield  B.  Co. 
V.  Grace,  112'  Ind.  128,  13  N.  E.  680- 
Bloomfield  R.  Co.  v.  Van  Slike,  107 
Ind.  480,  8  N.  E.  269;  Lake  Erie  & 
W.  Ry.  Co.  v.  Grifan,  92  Ind.  487,  107 
Ind.  464,  8  N".  E.  451;  Donald  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.,  52  Iowa 
411,  3  N.  E.  462. 

93  Ledbetter  v.  Sunflower  State  Oil 
Co.,  96  Kan.  636,  152  Pac.  763. 
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liabilities  of  another  corporation  cannot  be  implied  from  the  fact 
that  it  has  received  the  assets  of  the  latter ;  but  there  may  be  special 
circumstances  which  will  give  rise  to  an  implied  promise.  If  a  cor- 
poration purchases  the  property  and  franchises  of  another  corpora- 
tion, whether  directly  .from  the  latter,  or  at  a  mortgage  foreclosure 
sale,  and  takes  possession  of  all  the  property,  including  property  for 
which  the  other  corporation  was  under  obligation  to  pay,  and  to  which 
it  could  acquire  no  right  without  payment,  the  purchasing  corpora- 
tion impliedly  assumes  the  obligation.  For  example,  if  a  railroad 
company  appropriates  or  condemns  land  for  the  purpose  of  its  road, 
and  a  judgment  is  rendered  against  it  for  the  value  of  the  land,  and 
a  new  corporation  purchases,  at  a  foreclosure  sale  or  otherwise,  and 
enters  upon  and  occupies  the  land,  including  the  right  of  way,  it  may 
l>e  held  liable  to  pay  the  judgment,  on  the  ground  that  it  has  adopted 
and  ratified  the  original  appropriation.** 

In  order  that  a  promise  may  be  implied,  on  the  part  of  a  corpora- 
tion, to  pay  the  debts  of  another  corporation,  to  the  property  and 
franchises  of  which  it  has  succeeded  by  a  valid  purchase,  the  conduct 
relied  upon  must  show  such  an  intention.**  The  mere  fact  that  the 
new  corporation  has  voluntarily  paid  some  of  the  debts  of  the  old 
corporation  is  no  ground  for  inferring  that  it  assumed  the  latter 's 
debts.*^  The  fact  that  a  new  bank  receives  some  of  the  notes  or  bills 
of  an  old  bank  of  the  same  name,  and  reissues  them,  does  not  impose 
upon  it  liability  to  pay  all  the  notes  or  bills  of  the  old  bank.*' 

§  4754.  . —  Fraud  in  general.  The  rule  that  a  corporation  taking  a 
transfer  of  the  property  and  franchises  of  another  corporation  takes 
the  same  free  from  any  liability  for  the  general  debts  of  the  latter 
does  not  apply  where  the  transfer  constitutes,  either  in  fact  or  as  a 
matter  of  law,  a  fraud  upon  the  creditors  of  the  other  corporation. 
In  such  a  case,  the  creditors  defrauded  by  the  transfer  may,  in  equity, 
follow  the  property  into  the  hands  of  the  new  corporation,  and  sub- 
ject it  to  the  satisfaction  of  their  claims,  or  hold  the  corporation  liable 

MLake  Erie  &  W.  Ey.  Co.  v.  G-riffin,  tarily  paid  premiums  offered  by,  and 

92  Ind.  487;  Pfeifer  v.  Sheboygan  &  advertising  claims  against,-  the  latter, 

F.  du  L.  E.  Co.,  18  Wis.  155,  86  Am.  does  not  charge  it  with  the  latter 's 

Dec.  751.  debts.    Texas  State  Fair  &  Dallas  Ex- 

95  Colorado  Springs   Eapid   Transit  position   Aas  'n   v.    Caruthers,    8   Tex. 

E.  Co.  V.  Albreeht,  22  Colo.  App.  201,  Civ.  App.  474,  29  S.  W.  48. 

123  Pac.  957.  97  Bellows  v.  Hallowell  &  A.  Bank, 

93  The   fact  that   a  new  fair  asso-  2    Mason    31,    Fed.    Gas.    No.    1,279; 

elation,  a  corporation,  bougiht  an  old  "Wyman  v.  Hallowell  &  Augusta  Bank, 

fair  association's  grounds,  and  volun-  14  Mass.  57,  7  Am.  Dec.  194. 
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to  the  extent  of  its  value.**  If  the  sale  is  not  a  bona  fide  one  for  a 
valuable  consideration  and  in  the  usual  course  of  business,  the  pur- 
chaser is  liable  for  the  debts  of  the  seller.®*  ' '  Corporations  cannot, 
any  more  than  individuals,  relieve  their  property  from  the  payment 
of  debts,  except  by  a  sale  or  transfer  in  good  faith  and  for  a  full 
consideration. ' '  ^     The  fact  that  the  new  corporation  assumes  the 


98  United  States.  Chicago,  K.  &  St. 
P.  E.  Co.  V.  Third  Nat.  Bank  of  Chi- 
cago, 134  U.  S.  276,  33  L.  Ed.  900; 
McVicker  v.  American  Opera  Co.,  40 
Fed.  861;  Blair  v.  St.  LOuis,  H.  & 
K.  R.  Co.,  22  Fed.  36;  Brum  v.  Mer- 
chants' Mut.  Ins.  Co.,  16  Fed.  140; 
Hibernia  Ins.  Co.  v.  St.  Louis  &  N. 
0.  Transp.  Co.,  4  MeCrary  432,  13  Fed. 
516. 

Alabama.  Ft.  Payne  Ban^  v.  Ala- 
Tsama  Sanitarium,  103  Ala.  358,  15  So. 
618;  Montgomery  &  W.  P.  E»  Co.  v. 
Branch,  59  Ala.   139. 

Califomia.  Blanc  v.  Paymaster  Min. 
Co.,  95  Cal.  524,  532,  29  Am.  St.  Eep. 
149,  30  Pac.  765.  See  also  Higgins  v. 
California  Petroleum  &  Asphalt  Co., 
122  Cal,  373,  55  Pac.  155. 

Iiouisiaua.  Hancock  v.  Holbrook, 
40  La.  Ann.  53,  3  So.  351. 

Micliigan.  Grenell  v.  Detroit  Gas 
Co.,  112  Mich.  70,  70  N.  W.  413.  See 
also  Smith  v.  Smith,  Sturgeon  &  .Co., 
125  Mic:h.  234,  84  N.  W.  144. 

Nebraska.  Austin  v.  Teeumseh  Nat. 
Bank,  49  Neb.  412,  35  L.  R.  A.  444, 
59  Am.  St.  Eep.  543,  68  N.  W.  628. 

New  Jersey.  Couse  v.  Columbia 
Powder  Mfg.  Co.  (N.  J.  Eq.),  33  Atl. 
297. 

New  York.  Cole  v.  Millerton  Iron 
Co.,  133  N.  Y.  164,  28  Am.  St.  Rep. 
615,  30  N.  E.  847;  Booth  v.  Bunco, 
33  N.  Y.  139,  88  Am.  Dec.  372^ 

Tennessee.  First  Nat.  Bank  of 
Chattanooga  v.  Chattanooga  Pulley 
Co.,  97  Tenn.  308,  37  S.  "W.  8;  Vance  v. 
McNabb  Coal  &  Coke  Co.,  92  Tenn. 
47,  20  S.  W.  424. 

Texas!    National  Bank  of  Jefferson 


V.  Texas  Inv.  Co.,  74  Tex.  421,  12  S. 
W.  101. 

Virginia.  Barksdale  v.  Finney,  14 
Gratt.  338. 

If  the  purchase  is  a  scheme  by 
which  a  prosperous  going  company 
with- assets  to  meet  all  its  liabilities 
is  stripped  of  its  property  and  assets 
and  is  absorbed  by  another  corpora- 
tion, the  persons  concerned  in  such 
transaction  are  liable  for  unpaid 
claims  against  the  corporation.  Stand- 
ard Distilling  &  Distributing  Co.  v. 
Springfield  Coal  Mining  &  Tile  Co., 
239  111.  600,  88  N.  E.  236. 

Where  a  new  corporation  took  the 
assets  of  an  old  corporation,  which 
was  insolvent,  and  promised,  in  con- 
sideration  thereof,  to  pay  certain  of 
its  debts,  and  settled  certain  debts  at 
a  reduction  by  compromise,  and  suit 
was  afterwards  brought  against  it  by 
a  creditor  of  the  old  company '  to 
charge  the  assets  in'  its  hands  with 
payment  of  the  old  company's  debts, 
it  was  held  that  the  fact  that  some 
of  the  debts  had  been  compromised 
and  settled  for  less  than  their  face 
value  would  not  be  taken  into  con- 
sideration, and  that  the  assets  of  the  ' 
old  company  in  the  hands  of  the  new 
would  be  treated  as  a  fund  for  the 
payment  of  all  the  debts  of  the  old 
company  pro  rata.  First  Nat.  Bank 
of  Chattanooga  v.  Chattanooga  Pul- 
ley Co.,  97  Tenn.  308,  37  S.  "W.  8. 

99Vicksburg  &  Y.  C.  Tel.  Co.  v. 
Citizens'  Tel.  Co.,  79'  Miss.  341,  89 
Am.  St.  Rep.  656,  30  So.  725. 

1  Wabash,  St.  L.  &  R.  Ey.  Col  v. 
Ham,  114  U.  S.  587,  594,  29  L.  Ed. 
235;  Eorke  v.  Thomas,  56  N.  Y.  563; 
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debts  of  the  old  corporation  does  not  make  it  a  bona  fide  purchaser, 
so  as  to  prevent  a  creditor  of  the  old  corporation  from  attacking  the 
transfer  as  fraudulent,  since  creditors  cannot  be  compelled  to  accept 
a  change  of  debtors.^  In  one  case,  it  was  held  that  the  purchase 
was  not  in  the  usual  course  of  business,  within  this  rule,  where  stock 
was  issued  to  the  president  of  the  selling  company,  as  the  considera- 
tion of  the  purchase,  with  knowledge  that  it  was  to  be  used  by  him 
for  his  own  private  purposes.' 

But  when  a  corporation  receives  a  transfer  of  all  the  property  and 
franchises  of  another  corporation  in  good  faith,  and  pays  a  full 
consideration  therefor,  the  transfer  is  not  fraudulerrt  as  against  the 
unsecured  creditors  of  the  old  corporation,  and  they  cannot  follow 
and  subject  the  property  in  the  hands  of  the  new  corporation,  or  sue 
to  set  aside  the  transfer.  It  was  so  held,  for  example,  where  a  cor- 
poration purchased  all  the  assets  of  another  corporation,  and  paid 
full  value  therefor  by  assuming  and  paying  a  debt  secured  by  a  mort- 
gage thereon.*  The  fact  that  the  purchasing  company  knew  that  the 
selling  company  was  insolvent  does  not  necessarily  render  the  pur- 
chase fraudulent,  so  as  to  make  the  purchaser  liable  for  the  debts 
of  the  seller.^ 

When  a  corporation  transfers  its  property  in  fraud  of  its  credi- 
tors, their  right  to  follow  the  same  in  equity,  or  in  some  states  at 
law,  is  superior  to  the  rights  of  all  persons  who  are  not  in  the  posi- 
tion of  bona  fide  purchasers  for  value.*  Their  right  is  superior  to 
any  right  of  mortgagees  of  the  new  corporation  with  notice.''^  And 
it  is  superior  to  the  rights  of  stockholders  of  the  new  corporation  who 
have  received  their  stock  solely  in  consideration  of  their  claims  as 
creditors  of  the  old  corporation,  for  they  are  not  in  the  position  of 
bona  fide  purchasers.* 

Vance  v,  McNabb  Coal  &  Coke  Co.,  6  Montgomery  &  W.  P.   B.   Co.  v. 

92  Tenn.  47,  59,  20  S.  W.  424.  Branch,  59  Ala.  139. 

8  Cole  V.  Millerton  Iron  Co.,  133  N.  7  Blair  v.  St.  Louis,  H.  &  K.  E.  Co., 

Y.  164,  28  Am.  St.  Eep.   615,  30  N.  24  Fed.  148;  Montgomery  &  "W.  P.  E. 

E.  847.  Co.  V.  Branch,   59   Ala.   139;   Cole  v. 

SLuedecke  v.   Des  Moines   Cabinet  Millerton  Iron  Co.,  133  N.  Y.  164,  28 

Co.,  140   Iowa  .223,   32  L.  E.   A.    (N.  Am.  St.  Eep.  615,  30  N.  E.  847. 

S.)  616,  118  N.  W.  456.  8  Montgomery  Web  Co.  v.  Dienelt, 

IWarfield  V.  Marshall  County  Can-  133  Pa.  St.  585,  19  Am.  St.  Eep.  663, 

ning  Co.,  72  Iowa  666,  2  Am.  St.  Eep.  19  Atl.  428. 
263,  34  N.  W.  467. 

5  Union    Coal    Co.     v.    Wooley,     54 
Okla.  391,  154  Pae,  62. 
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§  4755.  —  Where  tnaoisferee  takes  with  notice  of  claims.  A  pur- 
chasing corporation  which  takes  with  notice  of  the  rights  of  a  third 
person  under  a  contract  with  the  selling  company  is  liable  there- 
under for  claims  against  the  selling  company.*  So  a  claim  for  hreach 
of  contract  by  a  ■  corporation  which  subsequently  transfers  all  its 
assets  to  another  corporation  taking  with  knowledge  of  such  breach 
of  contract  may  be  enforceable  against  the  transferee  corporation.^" 
And  if  one  company  purchases  the  business  of  another,  including 
a  patent,  with  notice  of  the  rights  and  equities  of  one  having  a 
royalty  contract  with  the  seller,  and  the  latter  affirms  the  transfer, 
he  may  compel  the  purchasing  corporation  to  account  for  royalties 
upon  articles  manufactured  under  the  patent.^^  So  a  corporation 
which  purchases  all  the  property  of  another  corporation,  knowing 
that  the  other  corporation  is  insolvent,  under  an  arrangement  by 
which  the  purchase  price  will  be  placed  beyond  the  reach  of  credi- 
tors, if  there  are  any,  is  under  a  duty  to  inquire  as  to  the  existence 
of  unsecured  creditors,  and  is  chargeable  with  all  knowledge  which 
such  an  inquiry  would  disclose.^^ 

§4756,  — Where  consideration  for  transfer  is  shares  of  stock 
in  transferee  company.  It  is  necessary  to  distinguish  cases  where 
one  coifporation  transfers  all  its  assets  for  a  fair  and  adequate 
consideration  to  another  company  from  cases  where  one  corporation 
purchases  all  the  assets  of  another  with  its  own  stock,  or  stock  and 
bonds.  So  far  as  the  stockholders  themselves  are  concerned,  where 
they  all  agree  to  it,  there  is  no  question  but  that  the  corporation  may 
sell  all  its  property,  where  not  a  quasi  public  corporation,  and  re- 
ceive the  stock  of  the  purchasing  corporation  in  payment  therefor.^' 
It  is  sometimes  held  that  where  there  is  a  transfer  of  the  assets  of 
one  company  to  another  for  shares  of  stock  in  the  transferee  com- 
pany, at  least  where  such  shares  are  distributed  among  the  stock- 
holders of  the  transferrer  company,  there  is  a  consolidation  but  it  is 
submitted,  as  elsewhere  stated,^*  that  it  is  a  misuse  of  terms  to  say 
that  in  such  a  case,  where  nothing  more  appears,  there  is  a  statutory 
"consolidation,"  since  at  the  most  all  that  is  accomplished  is  a 
"merger,"  and  it  is  very  doubtful  if,  in  an  ordinary  case,  there  can 

SSchaake  v.  Eagle  Automatic  Can  12  Chattanooga,  E.   &  C.  E.   Co.  v. 

Co.,  135  Ca"l.  472,  63  Pac.  1025.  Evans,  66  Fed.  809. 

10  Vicksburg  &  Y.  C.  Tel.  Co.  v.  IS  Wilson  v.  -^olian  Co.,  64  N.  T. 
Citizens''  Tel.  Co.,  79  Miss.  341,"  89  App.  Div.  337,  72  N.  Y.  Supp.  150, 
Am.  St.  Eep.  656,  30  So.  725.  aff'd  170  N.  Y.  618,  63  N.  E.  1123. 

11  Barnes  v.  Ameriean  Brake-Beam  14  See  §  4666,  supra. 
Co.,  238  111.  582,  87  N.  B.  291. 
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ever  be  said  to  be  even  a  merger  such  as  is  provided  for  by  the 
statutes.  However,  it  is  of  little  moment,  so  far  as  the  effect  of  the 
transaction  on  the  rights  of  holders  of  claims  against  the  transferrer 
company  is  concerned,  what  the  transaction  is  called,  since  the  courts 
generally  hold  that  such  a  transfer  makes  the  transferee  company 
liable  on  the  obligations,  whether  arising  ex  contractu  or  ex  delicto, 
of  the  transferrer  company, i*  although  there  is  some  authority  to  the 
contrary.  1®  Thus,  in  Kansas,  the  rule  is  stated  that  "where  a  cor- 
.  poratiori  becomes  practically  extinct,  transferring  all  its  assets  to 
another  and  receiving  in  i  return  stock  in  the  other  corporation,  which 
succeeds  to  its  business,  the  new  corporation  is  liable,  to  the  extent 
of  the  value  of.  the  property  acquired,  for  the  debts  of  the  old  one. 
Such  an  arrangement  is  essentially  a  merger,  ajid  should  be  attended 
with  the  same  consequences  as  a  consolidation."  ^'^  This  is  so  at  least 
where  the  stock  is  delivered  to  the  stockholders  of  the  transferrer 
company,!*  upon  the  theory  that  the  transferee  -  company  is  not  a 


15  Where  the  property  of  one  com.- 
pany  is  taken  without  eompensation 
other  than  the  issuance  to  it  of  stock 
in  the  acquiring  company,  the  latter 
is  liable  for  debts  of  the  former,  at 
least  in  an  amount  equal  to  the  value 
of  such  property.  Chicago,  I.  &  S.  E. 
Co.  V.  Taylor,  183  Ind.  240,  108  N. 
E.  1. 

A  corporation  cannot  sell  all  its 
property  and  take  in  payment  stock 
in  the  purchasing  corporation,  with- 
out making  the  purchaser  liable  for 
the  debts  of  the  selling  company. 
Grenell  v.  Detroit  Gas  'Co.,  112  Mich. 
70,  70  N.  W.  413,  followed  in  Shad- 
ford  Y.  Detroit,  Y.  &  A.  A.  R.  E.,  130 
Mich.  300,  89  N.  W.  960. 

If  a  new  corporation  is  not  a  mere 
continuance  of  an  old  one,  but  the 
property  has  been  paid  for  in  full  by 
stock  in  the  new  company,  then,  al- 
thjough  the  old  company  is  itnsol- 
vent,  the  new  company  is  liable  for 
the  debts  of  the  old  to  the  extent  of 
the  value  o:£  the  property  received. 
Sharpies  Co.  v.  Harding  Creamery  Co., 
78  Neb.  795,  11  L.  R.  A.  (N.  S.)  863, 
111  N.  W.  783, 

A   corporation   which    acquires    the 


entire  property  of  another  corporation 
under  an  arrangement  which  has  the 
effect  of  distributing  the  assets  of  the 
latter  among  its  stockholders  in  fraud 
of  its  creditors  takes  the  property 
subject  to  the  payment  of  all  the  debts 
■of  the  vendor,  including  a  judgment 
subsequently  recovered  against  the 
latter  in  an  action  for  negligence 
pending  at  the  time  of  the  transfer. 
Grenell  v.  Detroit  Gas  Co.,  112  Mich. 
70,  70  N.  W.  413. 

16  See  Swing  v.  Empire  Lumber  Co., 
105  Minn.  356,  117  N.  W.  467. 

17Altaona  v.  Eichardson  Gas  &  Oil 
Co.,  81  Kan.  717,  722,  26  L.  E;  A.  (N. 
S.)    651,   106  Pae.   1025.     • 

18  A  corporation  which  purGhase3  all 
the  assets  of  another  company  with 
its  own  stock  and  bonds  which  are 
distributed  among  the  stockholders  of 
the  selling  company,  takes  the  prop- 
erty subject  to  the  debts  of  the  selling 
company  which  may  be  enforced 
against  the  property  sold.  Wesco 
Supply  Co.  V.  El  Dorado  Light  &  Wa- 
ter Co.,  107  Ark.,  424,  155  S.  W.  518; 
Harbison-Walker  Eefraetories  Co.  v. 
McFarland's  Adm'r,  156  Ky.  44,  160 
S.  W.  798;  Grenell  v.  Detroit  Ga^  Co., 
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purchaser  for  value  nor  in  good  faith.^®  Stated  in  other  words,  the 
reason  for  this  rule  is  that  the  purchasing  company  is  bound  to 
know  that  the  property  of  the  selling  corporation  "ought  not  to  be 
distributed  among  the  stockholders  to  the  exclusion  of  creditors," 
and  that  hence  it  is  a  party  to  a  diversion  of  the  trust  fund  and  holds 
it  subject  to  the  payment  of  debts,  since  "it  cannot  be  called  a  bona 
fide  purchaser  of  the  property,  as  against  existing  creditors."^"  In 
such  a  case,  it  is  generally  held  that  the  transaction  is  out  of  the  ordi- 
nary course  of  business,  and  that  the  circumstances  of  the  case  imply 
full  knowledge  on  the  part  of  the  purchasing  corpora;tion  of  all  facts 
necessary  to  charge  the  property  in  its  hands  with  the  debts  of  the 
selling  corporation,  at  least  to  the  extent  of  the  value  of  the  property 
thus  obtained,^^  especially  as  to  a  demand  on  which  suit  was  pending 
at  the  time  of  the  sale,'^^  and  this  is  so,  it  seems,  at  least  to  the  extent 
of  the  value  of  the  property  turned  over,  notwithstanding  the  sale 
agreement  was  that  the  purchasing  company  should  assume  payment 
of  certain  debts  "and  none  other. "*^  In  such  a  ease,  creditors  of 
the  old  corporation  cannot  be  required  to  look  alone  to  the  stock, 

112  Mieh.  70,  70  N.  W.  413;  Mclver  v.       poration   defrauded  by   the   transfer. 


Young  Hardware  Co.,  144  N.  C.  478, 
119  Am.  St.  Bep.  970,  57  S.  B.  169; 
Jennings,  NefE  &  Co.  v.  Crystal  Ice 
Co.,  128  Tenn.  231,  47  L.  R.  A.  (N.  S.) 
1058,  159  S.  W.  1088. 

' '  Such  an  arrangement  is  essentially 
a  merger,  and  should  be  attended  with 
the  same  consequences  as  a  eonsblida- 
tion. "  Altoona  v.  Richardson  Gas  & 
Oil  Co.,  81  Kan.  717,  26  L.  R.  A.  (N. 
S.)  651,  106  Pao.  1025. 

A  corporation  acquiring  the  entire 
property  of  another  corporation  undpr 
an  arrangement  which  has  the  effect 
of  distributing  the  latter 's  assets 
among  its  stockholders  in  fraud  of  its 
creditors  is  chargeable  with  knowl- 
edge of  the  arrangement  and  its  pur- 
pose possessed  by  all  its  promoters 
and  stockholders.  Grenell  v.  Detroit 
Gas  Co.,  112  Mich.  70,  70  N.  W.  413. 

A  corporation  which  purchases  the 
entire  property  of  another  corpora- 
tion, and  issues  therefor  its  own  stock 
to  the  stockholders  of  the  other  cor- 
poration, is  not  a  bona  fide  purchaser 
as  against  creditors  of  the  other  cor- 


Grenell  v.  Detroit  Gas  Co.,  112  Mich. 
70;  70  N.  "W.  413. 

19  Wilson  v..  .iEolian  Co.,  64  N.  Y. 
App.  Div.  337,  72  N.  Y.  Supp.  150, 
aff'd  170  N.  Y.  618,  63  N.  E.  1123. 

As  against  creditors  it  is  a  fraud 
for  one  corporation  to  transfer  its  en- 
tire assets  and  business  to  another 
corporation,  in  consideration  of  stock  . 
in  the  purchasing  company,  no  pro- 
vision for  payment  of  creditors  of  the 
transferring  corporation  being  made. 
Tacoma  Ledger  Co.  v.  Western  Home 
Bldg.  Ass'n,  37  Wash.  467,  79  Pac. 
992. 

20  Grenell  v.  Detroit  Qas  Co.,  112 
Mich.  70,  72,  70  N.  W.  413. 

21  Jennings,  NefE  &  Co.  v.  Crystal 
Ice  Co.,  128  Tenn.  231,  47  L.  E.  A. 
(N.  S.)   1058,  159  S.  W.  1088. 

22  Jennings,  NefE  &  Go.  v.  Crystal 
Ice  Co.,  128  Tenn.  231,  47  L._R.  A.  (N. 
S.)  1058,  159  S.  W.  1088. 

23  Jennings,  Nefif  &  Co.  v.  Crystal 
Ice  Co.,  128  Tenn.  231,  47  L.  B.  A.  (N. 
S.)  1058,  159  S.  W.  1088. 
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or  stock  and  bonds,  substituted  for  the  real  tangible  assets  of  the 
old  corporation,^*  and  this  is  so  even  though  the  stock,  or  stock  and 
bonds,  had  actually  been  held  intact  by  the  selling  company.^^  Espe- 
cially is  this  true  where  the  stock,  or  stock  and  bonds,  are  distributed 
among  nonresidents  of  the  state.^® 

However,  the  jyirchasing  corporation  is  liable  only  to  the  extent 
of  the  value  of  the  assets  actually  received  by  it.'^'' 

This  rule  has  been  held  the  proper  one  even  though  the  assets  are 
not  to  be  considered  as  a  trust  fund  except  by  way  of  analogy  or 
metaphor.^*  Moreover,  absolute  proof  that  the  stock  given  in  ex- 
change passed  directly  to  the  stockholders  of  the  selling  company,  or 
to  its  officers  for  their  own  benefit,  is  not  necessary  to  charge  the  pur- 
chasing corporation  with  notice  of  the  necessary  or  probable  effect 
upon  credifors.2®  But  it  may  be,  it  has  been  said,  that  a  "creditor 
cannot  complain  when  the  shares  of  stock  of  the  purchasing  corpora- 
tion are  received  and  held  by  the  selling  corporation  as  assets  and 
property  of  the  latter  corporation,  except  on  the  ground  that  the 
consideration  was  not  valuable  nor  adequate,  upon  the  same  ground 
that  he  might  complain  of  any  other  consideration."^"  In  Utah,  it 
is  held  that  "a  transaction  whereby  one  corporation  sells  and  trans- 
fers all  its  property  and  franchises,  except  the  franchise  to  be  a  cor- 
poration, upon  an  agreement  that  the  proceeds  or  consideration  of 
the  sale  should  be  distributed  to  the  stockholders  of  the  selling  cor- 
poration, and  where  the  proceeds  are  so  distributed  in  accordance 
with  such  agreement  entered  into  between  the  two  corporations,  is, 
as  to  creditors  of  the  selling  corporation,  hot  only  fraudulent  but 
also  unlawful"  where  a  statute  forbids  corporation  officers  "to 
divide,  withdraw,  or  in  any  manner  except  by  law,  pay  to  the  stock- 
holders, or  any  of  them,  any  part  of  the  capital  stock  of  the  corpora- 
tion, "^i 

24.  Jennings,  Neff  &  Co.  v.   Crystal  Co.,  140'  Iowa  223,  32  L.  E.  A.  (N.  S.) 

Ice   Co.,  128   Tenn.   281,  47  L.   E.  A.  616,  118  N.  W.  456;  Melver  v.  Young 

(N.  S.)  1058,  159  S.  W.  1088.  Hardware  Co.,  144  N.  C.  478,  119  Am. 

25  Jennings,  Neff  &   Co.  v.  Crystal  St.  Eep.  970,  57  S.  E.  16!9. 

Ice  Co.,   128  Tenn.   231,  47  L.  E.  A.  29Altoona  v.  Eiehardson  Gas  &  Oil 

(N.  S.)  1058,  159  S.  W.  .1088.  Co.,  81  Kan.  717,  721,  26  L.  E.  A.  (N. 

26  Jennings,  Neff  &   Co.  v.   Crystal      S.)  651,  106  Pae.  1025. 

Ice  Co.,  128  Tenn.   231,  47  L.   E.  A.  30  Cooper  v.  Utah  Light  &  Eailway 

(N.  S.)  1058,  159  S.  W.  1088.  Co.,   35   Utah   570,   591,   136  Am.  St. 

27  Mahaffey  Co.  v.  Russell  &  Butler,      Eep.  1075-,  102  Pac.  202. 

100  Miss.  122,  54  So.  807,  945,  and  see  31  Cooper  v.  Utah  Light  &  Eailway 

§  4758,  infra.  Co.,   35   Utah   570,  592,   136  Am.   St. 

2»Luedecke  v.  Des  Moines  Cabinet    '  Eep.  1075,  102  Pao.  202. 

8399 


§  4756]  Pbivate  Cobpobations  [Ch.  60 

But  a  sale  of  part  of  the  property  of  a  corporation,  although  for 
stock  in  the  purchasing  company,  is  not  fraudulent  as  to  creditors 
where  enough  assets  are  left  in  the  hands  of  the  selling  company  to 
pay  all  its  debts.'^ 

A  peculiar  situation  arose  in  one  case  where  one  corporation  tooki 
over  the  assets  of  another  to  which  all  the  .stockholders  of  the  latter 
assented,  under  an  agreement  whereby  the  delivery  of  shares  of  stock 
in  the  one  company  to  the  shareholders  of  the  other  company  was  to 
he  "a  full  discharge  of  each  of  the  parties  thereto."  The  only  indebt- 
edness of  the  old  company  at  the  time' was  owing  to  certain  of  its 
stockholders.  One  of  them  sued  the  new  company  to  recover  his  debt, 
but  it  was  held  that  he  was  estopped  by  his  own  contract  from  as- 
serting any  claim  against  the  new  company,  where  he  had  agreed  that 
his  claim  should  be  paid  from  dividends  on  the  stock.'* 

§4757.  — Property  as  subject  to  equitable  lien.  The  question 
sometimes  arises  whether  a  creditor  of  a  selling  cqrporation  has  a  lien 
on  the  property  purchased  by  th^  other  company,  as  security  for  his 
debt,  on  the  trust  fund  theory,  independently  of  any  question  as  to 
whether  the  purchasing  company  is  personally  liable  for  the  debts  of 
the  selling  company.'*  One  line  of  authorities  holds  that  if  one  cor- 
poration transfers  all  its  assets  to  another,  and  thus  practically  ceases 
to  exist,  without  having  paid  its  debts,  the  purchasing  company  takes 
the  property  subject  to  an  equitable  lien  or  charge  in  favor  of  the 
creditors  of  the  selling  company.'^  Another  line  of  authorities  an- 
nounces the  modified  doctrine  that  a  creditor  of  a  corporation  may 
follow  its  assets  or  property  into  the  hands  of  anyone  who  is  not  a 
good  faith  holder  for  value  in  the  ordinary  course  of  business,'^  as 

38  Hurd  V.  New  York  &  Commercial  another    corporation,    and   practically 

Steam  Laundry   Co.,   52  N.   Y.   App.  ceases  to  exist,  without  having  paid 

Div.  467,   65  N.  Y.  Supp.   125,  rev'g  its  debts,  the  purcliasing  corporation 

29  N.  Y.  Misc.  183,  60  N.  Y.  Supp.  813.  takes    the    property    subject    to    an 

33  Codman  v.  Lloyd,  236  Fed.  534,  equitable  lien  or  charge  in  favor  of 
aff'g  227  Fed.  942.                                 i  the  creditors  of  the  selling  corpora- 

34  For   excellent   discussion   of  this  tion. "      Carter    Coal    Co.    v.    Clouse, 
subject,  see  -Luedecke  v.  Des  Moines  163  Ky.  337,  173  S.  W.  794. 
Cabinet  Co.,  140  Iowa  223,  32  L.  B.  A.  36  Luedecke  v.  Des  Moines  Cabinet 
(N.  S.)  616,  118  N.  W.  456.  Co.,  140  Iowa  223,  32  L.  B.  A.  (N.  S.) 

35  See  Luedecke  v.  Des  Moines  Cab-  616,  118  N.  W.  456;  Hurd  v.  New 
inet  Co.,  140  Iowa  223,  32  L.  E.  A.  York  &  C.  Steam  Laundry  Co.,  167 
(N.  S.)  616,  118  N.  W.  456.  N.  Y.  89,  60  N.  E.  327;  Cole  v.  Miller- 

In  Kentucky,  it  is  said  that  "the      ton  Iron  Co.,  133  N.  Y.  164,  28  Am. 
doctrine  is  well  settled  that  where  one      St.  Bep.  615,  30  N.  E.  847. 
corporation  transfers  all  its  assets  to 
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where  one  corporation  takes  over  the  assets  of  another  without  pay- 
ing any  consideration  therefor,*'  or,  it  is  generally  held,  where  the 
stockholders  of  the  selling  company  are  paid  in  stock  of  the  purchas- 
ing company .38  So  the  rule  is  often  stated  that  the  assets  of  an  in- 
corporated company  are  a  trust  fund  for  the  payment  of  its  debts 
which  may  be  followed  into  the  hands  of  any  person  acquiring  them 
with  notice  of  the  trust.*^  In  one  case,  the  owner  of  all  the  stock  in 
one  insolvent  corporation  sold  its  assets  to  another  corporation  of 
which  he  was  president  and  owned  four-fifths  of  the  stock,  in  consid- 
eration of  an  exchange  of  stock,  and  it  was  held  that  the  new  com- 
pany could  not  be  considered  an  innocent  purchaser  but  was  liable 
to  the  extent  of  the  value  of  the  assets  received  from  the  old  com- 
pany.*" 

§4758.  — Liability  ^  limited  to  value   of  property  received. 

'Where  one  company  turns  its  property  over  to  another  company, 
the  liability  of  the  latter  for  the  debts  of  the  former,  conceding  the" 
existence  of  such  liability,  is  often  held  to  be  limited  to  the  value  of 
the  property  received  from  such  corporation."  Of  course,  this  is  not 
true  where  the  transferee  company  has  assumed  the  debts  of  the  other 
company,**  nor,  it  seems,  where  the  transfer  is  in  reality  a  consolida- 
tion or  merger.**  But  it  does  appear  to  be  the  rule  where  the  liability 
is  imposed  on  the  ground  that  the  transfer  was  in  fact  or  in  law  a 
fraud  on  the  -creditors  of  the  transferee  company.** 

§  4759.  —  Personal  liability  of  officers.  "Where  the  property  of  a 
corporation  is  sold  to  another  company,  and  the  consideration  did. 
not  pass  to  the  selling  company  but  to  its  trustees  and  for  their  bene- 

37  Harbison-Walker  Eefractories  Co.  "Where  one  corporation  takes  over 
V.  MoFarland 's  Adm'r,  156  Ky.  44,  the  assets  of  another  company  which 
160  S.  W.  798.                                                has   been    dissolved,    and   it    did   not 

38  Camden  Interstate  R.  Co.  v.  Lee,      appear  whether  the  former  was  cre- 
'  27  Ky.  L.  Bep.  75,  84  S.  W.  332,  and      ated  merely  to  take  over  such  assets, 

see  §  4756,  supra.  it  was  nevertheless  held  that  the  new 
39Weseo  Supply  Co.  v.  El  Dorado  company  was  liable  for  debts  of  the 
Light  &  Water  Co.,  107  Ark.  424,  428,  old  Only  to  the  extent  of  the  value  of 
155  S.  W.  518.  the  assets  of  the  old  company  actually 
40Wesco  Supply  Co.  v.  El  Dorado  received  by  the  new  company.  Ma- 
Light  &  Water  Co.,  107  Ark.  424,  155  haffey  Co.  v.  Eussell  &  Butler,  100 
S.  W.  518.  Miss.  122,  54  So.  807,  945. 

41  Jackson  .v.  Knights  &  Ladies  of  42  See  §  4741,  supra. 

Orient,   101   Kan.  383,  466,   167  Pae.  43  See  §  4748,  supra. 

1046,  and  see  §  4757,  supra..  44  See  §  4754,  supra. 
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fit,  it  seems  that  such  trustees  are  personally  liable  for  the  debts  of 
the  selling  company,  notwithstanding  they  were  assumed  by  the  pur- 
chasing company  .*5 

§  4760.  In  case  identity  of  corporation  is  unchanged.  Many  of  the 
decisions  do  not  show  on  their  face  whether  the  company  purchasing 
or  taking  over  the  assets  of  another  corporation  is  an  existing  cor- 
poration already  engaged  in  business,  or  is  one  created  for  the  express 
purpose  of  taking  over  the  property,  but  it  is  assumed,  where 
nothing  is  stated  in  regard  thereto,  that  the  purchasing  corporation 
is  an  existing  one  already  engaged  in  business,  rather  than  a  new 
one  created  for  the  purpose  of  taking  over  the  property,  and  that  the 
law  governing  the  one  case  controls  rather  than  the  law  governing 
the  other  case.  In  fact,  in  the  latter  case,  what  is  accomplished  is 
in  reality  a  reorganization,  and  it  is  governed  as'  to  its  effect  by  the 
rules  relating  to  reorganization  without  a  judicial  sale  or  consent  of 
•the  creditors,  which  rules  ordinarily  impose  a  greater  liability  on  the 
new  corporation  than  in  ease  of  a  mere  purchase  by  one  corporation, 
already  engaged  in  business,  of  the  assets  of  another  corporation.*^ 
In  other  words,  the  rule  that  the  purchasing  company  is  not  liable 
on  claims  against  the  selling  company  does  not  apply  where  the  cir- 
cumstances attending  the  creation  of  the  new  corporation  and  its  suc- 
cession to  the  business  and  property  of  the  old  corporation  are  of  such 
a  character  as  to  warrant  the  finding  that  it  is  a  mere  continuation 
of  the  former.*'' 

§  4761.  In  case  of  stock  control  of  another  company.  A  holding 
company  is  ordinarily  not  liable  for  the  debts  of  the  corporation 
whose  stock  it  holds,**  and  a  railroad  or  other  corporation  which  con- 
trols another  by  reason  of  its  ownership  of  a  majority  of  the  stock 
ordinarily  is  not  liable  because  thereof  for  the  acts  and  contracts  of 
the  latter.*®  But  while  even  complete  stock  ownership  of  one  cor- 
poration by  another  does  not  result  in  identity  of  corporate  existence, 
j-^et  any  kind  of  controlling  interest  is  a  material  circumstance  in> 
determining  liability  for  a  tort,^°  and  purchase  of  a  controlling  inter- 

45  Carstens   &   Earles   v.   Hofius,  44  chison,  T.  &  S.  F.  E.  Co.-  v.  Cochran, 
Wash.  456,  87  Pac.  631.  43  Kan.  225,  7  L.  R.  A.. 414,  19  Am. 

46  Infra,  chapter  on  Reorganization.  St.  Rep.   129,   23   Pac.   151;    Stone   v. 

47  Infra,  .chapter  on  Reorganization.  Cleveland,  C,  0.  &  St.  L.  R.  Co.,  202 

48  Martin    v.     Development    Co.    of  N.  Y.  352,  35  L.  R.  A.   (N.  S.)    770, 
America,  240  Fed.  42.  95  N.  B.  816.     See  also  §  1133,  supra. 

49  Mathews  v.  Atchison,  T.  &  S.  F.  50  Erie    E.    Co.    v.    Krysienski,  238 
E.  Co.,  60  Kan.  11,  55  Pac.  282;  At-  Fed.  142. 
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est  in  the  stock  of  another  company  and  the  resultant  control  of  its 
business  may  make'  the  purchaser  liable  for  fraud  or  mismanagement 
of  the  subsidiary  company,*^  on  the  theory  of  agency. 

Where  a  corporation  was  formed  by  another  company  as  an  ad- 
junct,' and  later  its  stock  of  goods  was  turned  over  to  the  parent 
company  and  it  went  out  of  business,  and  thereafter  individuals 
connected  with  the  parent  company  took  its  incorporation  papers, 
reduced  its  capital  stock,  and  engaged  in  business,  the  parent  corpora- 
,tion  is  not  liable  for  debts  of  the  revived  corporation  created  after 
the  revival.*^ 

§  4762.  In  case  of  lease  of  all  the  property.  A  lease  ordinarily  is 
not  a  consolidation  or  merger,*^  and  the  lessee  corporation  ordinarily 
is  not  liable  for  the  debts  or  torts  of  the  lessor  company  prior  to  the 
lease.^*  But  a  corporation  cannot  escape  liability  by  leasing  all  its 
property  to  a  dummy  corporation  and  then  obtaining  a  retransfer 
'of  the  property  when  the  lessee  became  financially  embarrassed.*^ 

§4763.  Liability  of  constituent  or  merg-ed  or  selling  companies. 

When  a  corporation  sells  its  property  and  franchises,  or  they  are 
sold  under  an  execution,  or  under  a  decree  foreclosing  a  mortgage 
thereon,  the  corporation  is  not  thereby  dissolved,  unless  there  is  some 
statutory  provision  to  siieh  effect,  and  it  remains  liable  upon  its  debts 
and  its  executory  contracts,  and  for  its  torts,  and  may  be  sued,  not- 
withstanding the  sale.  Wlhether  or  not  the  creditor  may  follow  and 
subject  the  property  in  the  hands  of  the  purchaser  depends  upon 
the  circumstances.  The  question  has  already  been  considered.*®  If 
there  is  a  statutory  provision  under  which  the  sale  and  transfer 
amounts  to  a  dissolution  of  the  corporation,*''  it  cannot  afterwards 
he  sued,  unless  there  is  some  provision  by  which  its  existence  is  con- 
tinued for  such  a  purpose.**  But  even  when  there  is  a  dissolution 
of  the  old  corporation,  its  creditors  may  proceed  in  equity  to  reach 
and  subject  to  the  payment  of  their  claims  any  of  its  assets  which 
have  not  come  into  the  hands  of  a  bona  fide  purchaser  for  value.*^ 
The  old  corporation  is  clearly  not  liable  for  ^ny  debts  contracted 

51  Cannon  v.  Brush  Elec.  Co.,  96  55  Barrie  v.  United  Eys.  Co.  of  St. 
Md.  446,  94  Am.  St.  Rep.  584,  54  Atl.  Louis,  138  Mo.  App.  657,  119  S.  W. 
121.                                                            '  1020. 

52  Liebhardt  v.  Wilson,  38  Colo.  1,  56  See  §  4751,  supra. 

120  Am.  St.  Eep.  97,  88  Pac.  173.  57  Infra,  chapter  on  Dissolution. 

53  See  §  4668,  supra.  58  Infra,  chapter  on  Dissolution. 

54  See   §1262,  supra.  69  See  §  4757,  supra. 
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or  wrongs  committed  by  the  succeeding  corporation,  unless  the  cir- 
cumstances are  such  as  to  make  it  liable  under  some  principle  of  the 
law  of  agency.*"  A  railroad  company,  for  example,  is  not  liable  for 
personal  injuries  or  injuries  to  stock  or  other  property,  caused,  in  the 
operation  of  its  road  after  it  has  been  sold  under  a  decree  of  fore- 
closure, and  has  thus  passed  out  of  its  possession  and  eontrol.^^ 

The  old  corporation  may,  of  course,  be  released  from  liability  for 
its  debts  by  a  valid  agreement  between  it  and  its  ci-editors,  as  in  the 
case  of  an  agreement  between  a  corporation  and  its  creditors  and 
another  corporation,  by  which  the  latter  agrees  to  assume  the  for- 
mer's debts,  and  the  creditors  agree  to  the  change  of  debtors.  Here 
there  is  a  novation,  and  the  creditors'  remedy  after  the  agreement 
is  against  the  new  corporation  only.*^  The  creditors  must  be  parties 
to  the  agreement  in  order  that  the  old  corporation  may  be  released, 
since  a  creditor  cannot  be  compelled  to  assent  to  a  change  of  debtors.*' 

Of  course,  a  promise  by  a  creditor  of  a  corporation  to  look  to 
another  corporation  for  payment  of  his  claim  is  not  binding  unless 
supported  by  a  consideration.  A  promise  by  a  corporation  to  pay  part 
of  its  indebtedness  with  stock  in  a  proposed  new  corporation,  and  the 
balance  in  cash  and  notes  of  the  new  corporation,  is  no  consideration, 
so  long  as  it  is  unperformed,  for  a  promise  by  a  creditor  to  subscribe 
for  his  proportion  of  the  stock  of  the  new  corporation,  and  to  accept 
the  same,  with  the  cash  and  notes,  in  full  satisfaction  of  his  claim, 
since  the  corporation  has  no  power  to  bind  the  proposed  new  cor- 
poration, and  such  an  agreement  is  revocable,  therefore,  at  any  time 
before  actual  performance.** 

Vn.  EIGHTS  AND  LIABILITIES  OP  ASSENTING  STOCKHOLDERS 

§  4764.  In  general.  The  right  of  stockholders  to  object  to  a  con- 
solidation, and  the  various  rights  and  remedies  of  dissenting  stock- 

60  When  a  corporation  permits  a  62  See  Friedenwald  Co.  v.  Asheville 
newly  organized  corporation  to  absorb  Tobacco  Works  &  Cigarette  Co.,  117 
all  its  assets  and  do  business  in  its  N.  C.  544,  23  S.  E.  490;  Savings  Bank 
name,  it  is  liable  for  obligations  so  v.  Sachtleben,  67  Tex.  420,  3  S.  W. 
contracted,  as  it  assumes  to  be  a  prin-  733. 

cipal    in    such    transactions.     Davis  63  See   Cole   v.   Millerton  Iron  Co., 

Provision  Co.  v.  Fowler  Bros.,  20  N.  133  N.  Y.  164,  28  Am.  St.  Eep.  615, 

T.  App.  Div.  626,  47  N.  Y.  Supp.  205,  30  N.  E.  847. 

aff'd  163  N.  Y.  580,  57  *N.  E.  1108.  64  Providence  Albertype  Co.  v.  Kent 

61  Western  B.  Co.  v.  Davis,  66  Ala.  &  Stanley  Co.,  IS  R.  I.  56a,  35  AtL 
578.  152. 
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holders,  are  elsewhere  stated.**  What  is  now  to  he  considered  is  the 
rights  and  liabilities  of  stockholders  after  a  valid  consolidation  to 
which  they  assent.  Unless  otherwise  provided  by  statute,*®  stock- 
holders of  the  constituent  companies  do  not,  as  said  in  one  case,*' 
become  stockholders  of  the  consolidated  company  merely  by  virtue 
of  the  consolidation,  but  they  have  the  right  to  become  such  stock- 
holders according  to  the  terms  of  the  consolidation  agreement.**  Of 
course,  a  stockholder  in  a  constituent  company  cannot  be  compelled 
to  accept  stock  in  the  consolidated  company.** 

§  4765.  Rights  as  dependent  upon  statute  and  consolidation  a^^ree- 
ment — General  rule.  When  corporations  are  consolidated  under 
legislative  authority,  the  rights  of  the  stockholders  depend  upon  the 
statute  under  which  the  consolidation  is  effected  and  the  agreement 
to  consolidate,  in  so  far  as  it  is  not  in  violation  of  the  statute.  The 
statute  or  the  agreement,  or  both,  generally  provide  that  the  consoli- 
dated corporation  shall  issue  shares  of  its  stock  to  the  stockholders  of 
the  consolidating  corporations,  and  sometimes  provide  that  it  shall 
pay  cash  to  those  of  th,e  stockholders  who  shall  elect  to  take  such  pay- 
ment instead  of  stock.'"  Of  course,  if  a  stockholder  in  a  constituent 
company  has  not  paid  for  his  stock,  he  is  not  entitled  to  a  paid  up 
certificate  of  stock  in  the  consolidated  company,  at  least  if  he  does 
not  tender  the  balance  due  on  his  stock.'^^ 

Stockholders  of  the  consolidating  corporations  may  maintain  an 

65  See  §§4790-4801,  infra.  Bight  to  obtain  payment  in   cash, 

66  See  next  section.  see  §  4764,  supra. 

67  Eidgway  v.  Griswold,  1  McCrary  71  Where,  after  a  subscriber  for 
151,   Fed.   Gas.   No.   11,819.  stock  in   a   corporation  has  paid  ten 

6&See  next  section.  per   cent   thereon,   the   corporation   is 

69  See  Frothingham  v.  Barney,  13  consolidated  with  another  under  an 
Hun  (N.  Y.)   366,  372.  agreement  by  which  the  stockholders 

70  Construction  of  such  a  statute  or  are  to  receive  consolidated  stock  in 
agreement,  see  Butterfield  v.  Spencer,  place  of  their  original  stock,  a  stock- 
1  Bosw.  (N.  T.)  1;  In  re  Myers'  Es-  holder  cannot  compel  the  consolidated 
tate,  238  Pa.  195,  86  Atl.  89.  corporation  to  issue  to  him  full  paid 

In  construing  the  rights  of  share-  certificates   of   stock,   on   account   of 

holders    under     consolidation     agree-  his    subscription,   where   there   is   no 

ments,  it  has  been  held  in  one  case  proof  that  he  has  paid  more  than  the 

that    a    provision    for    forfeiture    of  ten  per  cent,  or  that  he  was  entitled 

shares    of   stock  in  the   consolidated  to  full  paid  stock  in,  the  original  cor- 

company,   for  failure   to  pay  a  sub-  poration.    Babcock  v.  Schuylkill  &  L. 

scription,  applied  only  to  the  common  Val.  ,B.  Co.,  133  N.  T.  420,  31  N.  E. 

stock  and  not  to  the  preferred  stock.  30,  aff 'g  60  Hun  583,  15  N.  Y.  Supp^ 

Dreyfus  v.  Old  Colony  Trust  Co.,  218  193. 
Mass.  546,  106  N.  E.  154. 
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action  directly  against  the  consolidated  corporation  to  compel  the 
issue  of  stock  to  them  in  accordance  with  the  agreement  of  consoli- 
dation, or  to  recover  damages  for  its  failure  or  refusal  to  do  so;''^ 
and  the  fact  that  the  consolidated  corporation  has  issued  to  a  con- 
stituent company  the  amount  of  the  new  stock  due  to  its  shareholders 
is  no  defense,  where  the  suing  stockholder  did  not  consent.''^  Nor  is 
it  any  defense  to  show  that  the  plaintiff  has  refused  to  pay  his  share 
of  the  debts  of  his  old  company,  if  there  is  no  proof  that  payment 
thereof  was  made  a  condition  precedent  to  his  right  to  stock  in  the 
new  corporation,  or  that  he  has  been  assessed  for  such  payment,  or 
that  there  is  a  lien  for  such  payment  on  the  new  stock.'*  Where, 
upon  consolidation,  stock  of  the  new  company  is  turned  over  to  the 
president  of  one  of  the  constituent  companies  for  distribution  among 
its  stockholders,  one  stockholder  cannot  sue  alone  to  obtain  his  share 
of  the  stock  but  the  action  must  be  brought  by  all  the  stockholders  or 
by  one  in  a  representative  capacity.''* 

The  statute  under  which  a  consolidation  is  effected,  or  the  articles 
or  agreement  of  consolidation,  may  be  such  as  to  constitute  the  stock- 
holders of  the  consolidating  corporations  stockholders  of  the  consoli- 
dated corporation,  without  any  further  action  on  their  part  or  on  the 
part  of  the  consolidated  corporation.''®  But  a  corporation  which  has 
exchanged  all  its  property  for  stock  in  another  corporation  does. not, 
by  a  mere  resolution  concerning  the  disposition  of  such  stock,  make 
its  individual  stockholders  shareholders  in  the  corporation  which  is- 
sued the  stock.'''' 

72  Fee  V.  New  Orleans  Gas  Light  its  property  to  another  company  in 
Co.,  35  La.  Ann.  413  ;  Anthony  v.  exchange  for  stock  in  the  latter  com- 
Amerioan  Glucose  Co.,  66  Hun  (N.  T.)  pany,  which  stock  is  delivered  to  the 
634,  21  N.  Y.  Supp.  667,  afE'd  146  N.  former  company  for  distribution 
Y.  407,  41  N.  E.  23.  among  its  stockholders,  the   company 

73  Anthony  v.  American  Gflucose  Co.,  transferring  the  stock  is  not  bound  to 
66  Hun  (N.  Y.)  634,  21  N.  Y.  Supp.  see  that  the  prorper  persons  are  recog- 
6S7,  afE'd  146  N.  Y.  407,  41  N.  B.  23.  nized  as  stockholders,  and  that  each 

But    if    the    consolidated    company  receives   his    share   of   the    stock    ex- 
turns  over  shares  of  its  stock  to  agents  changed.    .  Kimball    v.    Success    Min. 
of   a   constituent  company,   according  Co.,  38  Utah  78,  110  Pac.  872. 
to    the    consolidation    agreement,    for  74  Anthony  v.  American  Glucose  Co,, 
distribution,    it   is    not     liable    to   a  supra. 

pledgee   of  atock   in   the   constituent  7S  Knickerbocker  v.  Conger,  110  N. 

company    for    a    conversion    of    such  Y.  App.  Div.  125,  97  N.  Y.  Supp.  127. 

shares  after  they  have  passed  into  the  76  See  Copeland  v.  Minong  Min.  Co., 

hands  of  such  agents.    Cleveland  City  33  Mich.  2. 

Ey.  Co.  V.  First  Nat.  Bank,  68  Ohio  77  Kimball  v.  Success  Min.  Co.,  38 

St.  582,  67  N.  E.  1075.  Utah  78,  110  Pac.  872. 

So  where  a  corporation  transfers  all 
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When  an  agreement  of  consolidation  is  entered  into  between  the 
stockholders  of  corporations,  as  provided,  by  a  statute  authorizing 
consolidation,  and  providing  for  such  an  agreement,  it  is  only  the 
terms  of  this  agreement  that  are  binding  upon  the  consolidated  com- 
pany. It  is  not  bound  by  any  secret  agreement  between  the  stock- 
holders of  the  consolidating  companies.'" 

An  officer  of  a  constituent  company  is  not  entitled  to  shares  of 
stock  in  the  consolidated  company  for  his  services  as  provided  for  by 
a  resolution  of  the  constituent  company,  where  not  authorized  by  any 
of  the  terms  of  the  consolidation  agreement  nor  ratified  at  any  sub- 
sequent meeting  by  the  stockholders  of  either  of  the  constituent  com- 
panies or  of  the  consolidated  company.''® 

§  4766.  —  Agreement  to  exchange  stock.  An  exchange  of  part  of 
his  stock  by  a  stockholder  under  a  consolidation  does  not  bind  him  to 
exchange  the  balance.**  Where  a  consolidation  agreement  requires 
an  exchange  of  shares,  proof  of  the  approval  of  the  consolidation 
shows  an  agreement  to  exchange;  bui  where  a  stockholder  is  not  re- 
quired to  exchange,  proof  of  the  approval  of  the  consolidation  does 
not  show  an  agreement  to  exchange.*^ 

§4767.  — Eights  of  holders  of  unexchanged  stock.  If  the  con- 
solidation agreement  provides  that  holders  of  unexchanged  stock  shall 
be  entitled  to  share  proportionately  in, the  earnings  and  assets  of  the 
consolidated  company,  just  as  if  there  had  been  no  consolidation,  they 
are  entitled  to  an  accounting  where  the  earnings  of  their  company 
have  been  used  to  pay  dividends  to  stockholders  of  the  consolidated 
company,  and  cannot  be  compelled  to  elect  to  take  a  decree  against 
the,  consolidated  company  for  dividends.*^ 

§  4768.  Contract  to  exchange  bonds  for  stock.  Consolidations  or- 
dinarily terminate  the  right  of  bondholders  to  exchange  their  bonds 
for  stock  in  the  constituent  companies,*^  although  the  decisions  as 

78  Trenton  Passenger  Ey.  Co.  v.  "Wil-  Fed.  436,  rev'g  198  Fed.  695.  See  also 
son,  55  N.  J.  Eq.  273,  37  Atl.  476.  same  case,  171  Fed.  253. 

79  United  Gold  &  Platinum  Mines  83  Parkinson  v.  West  End  St.  By. 
Co.  V.  Smith,  44  N.  Y.  Misc.  567,  90  Co.,  173  Mass.  446,  53  N.  E.  891,  re- 
N.  Y.  Supp.  199.  viewing     and     distinguishing     earlier 

80  Miller  v.   Chicago    &   A.   E.   Co.,  Massachusetts  eases. 

193  Fed.  41,  aff'g  176  Fed.  379.     ,  The  Massachusetts   statute  of  1879 

81  Miller  v.  Chicago  &  A.- E.  Co.,  (chapiter  151),  "authorizing"  an  in- 
supra.  crease  in  the  capital  stock  of  a  street 

82  Miller  v.  Chicago  &  A.  E.  Co'.,  204  railway  company,   and   appropriating 
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to  this  matter  are  more  or  less  conflicting.'*  In  a  Massachusetts  case, 
a  railroad  company,  having  leased  its  road,  issued  bonds  guaranteed . 
by  the  lessee,  and  which  provided  that  the  holders  might  convert  them 
into  shares  of  its  (the  lessor's)  stock  at  par  at  any  time  after  the 
completion  of  its  road.  After  the  road  was  completed,  the  two  cor- 
porations were  consolidated  under  a  statute  which  provided  that  the 
corporation  so  established  should  be  subject  to  "all  the  duties,  restric- 
tions, obligations,  debts,  and  liabilities  to  which,  at  the  time  of  the 
union,"  either  of  said  corporations  might  be  subject,  and  that  "all 
claims  and  contracts  against  either  corporation"  might  be  enforced 
by  suit  or  action,  to  be  commenced  and  prosecuted  against  the  new 
corporation.  After  the  consolidation,  a  holder  of  such  bonds  made 
a  demand  upon  the  new  corporation  for  shares  of  stock  as  provided 
therein,  but  offered  to  accept  in  satisfaction'  of  his  demand  shares  of 
stock  in  the  new  corporation,  and  the  demand  was  refused.  '  It  was 
held  that  the  new  corpoi'ation  was  bound  by  the  provision  in  the 
bonds,  and  that  the  bondholder  could  maintain  an  action  against  it 
to  recover '  the  damages  occasioned  to  him  by  its  refusal  of  his 
demand.'*  In  a  later  case,  it  appearing  that  the  corporations  were 
consolidated  on  the  footing  of  perfect  equality  between  the  shares 
of  their  stock  and  the  shares  of  stock  in  the  new  corporation,  it  was 
held  that  the  new  corporation  was  bound  to  deliver  its  own  shares 
in  exchange  for  the  bonds,  or  to  pay  the  damages  occasioned  by  its 
refusal  to  do  so." 

§  4769.  Prior  riifhts  as  to  dividends.    A  consolidation  terminates 
the  future  right  to  cumulative  dividends  on  preferred  stock  of  one 

a  portion  of   such  stock  to   the  pay-  selling    company    for    common    stock, 

ment  or  redemption  of  certain  bonds  Lisman  v.  Milwaukee,  L.  S.  &  W.  Ey. 

of    the    company,    which    the    holders  Co.,  161  Fed.  472,  afl'd  170  Fed.  1020 

thereof  should  be  entitled  to  convert  (mem.   dec). 

into   stock  at  maturity,  does  not  en-  81  See  Rosenkrans  v.  Lafayette,  B, 

title  a  holder  of  such  bonds  to  stock  &  M.  E.  Co.,  18  Fed.  513;  Tagart  v. 

in  the  successor  of  such  corporation,  Northern  Cent.  Ey.  Co.,  29  Md.  557 

with   which   it   was   consolida'ted   be-  India  Mut.  Ins.  Co.  v.  Worcester,  N 

fore  the  stock  authorized  by  the  stat-  &  E.  E.  Co.   (Mass.),  25  N.  E.  975 

ute  was  issued,  and  before  maturity  of  Child  v.  New  York  &  N.  E.  E.  Co., 

the  bonds.     Parkinson  v.   West   End  129  Mass.  170. 

St.  Ey.  Co.,  173  Mass.  446,  53  N.  E.  891.  See  also  §  1007,  supra. 

So    where    one    company    sells    its  85John  Hancock  Mut.  Life  Ins.  Co. 

property   to    another,   the   purchasing  v.  Worcester,  N.  &  E.  E.  Co.,  149  Mass. 

company,  it  seems,   is  ordinarily  not  214,  21  N.  E.  864. 

under,  the    obligation    of    the    selling  86  Day  v.  Worcester,  N.  &  E.  E.  Co., 

company   to    exchange   bonds    of   the  151  Mass.  302j  23  N.  E.  824. 
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of  the  constituent  companies,  as  provided  for  in  the  slock  certificates, 

but  does  not  affect  the  right  to  unpaid  dividends,*'' 

i 

§  4770.  Distribution  of  stock  aa  dividend.  Where  stock  of  one 
company  is  exchanged  for  all  the  property  of  another  company,  the 
distribution  of  such  stock  among  the  stockholders  of  the  former  com- 
pany is  in  the  nature  of  a  dividend.^  But  stock  of  a  consolidated 
corporation  has  been  held  to  be  not  profits  divisible  under  an  agree- 
ment between  stockholders  of  an  old  company  whereby  majority 
stockholders  agreed  tO'  divide  with  the  minority  any  profit  derived  by 
them  from  the  sale  of  the  property,  where  the  membership  in  the 
new  corporation  was  procured  not  in  consideration  of  any  interest 
that  they  had  in  the  old  one  but  upon  new  considerations,  and  the 
transfer  in  consideration  of  payment  of  the  debts  of  the'  old  com- 
pany was  the  best  the  majority  stockholders  could  do.*^ 

§  4771.  Rights  as  to  assets  not  taken  over.  Assets  of  a  constituent 
company  not  taken  over  by  the  consolidated  company  belong  to  the 
corporation,  and  hence,  until  a  dividend  is  declared,  a  stockhoilder 
cannot  sue  for  his  portion  of  such  assets.®* 

§4772.  Consent  of  transferrer  s.tockholder  as  binding  on  trans- 
feree. A  purchaser  of  stock  becomes  bound  by  an  agreement  of  his 
vendor,  entered  into  with  the  other  stockholders,  for  the  consolida- 
tion of  the  corporation,  where  the  Agreement  was  such  as  to  be  bind- 
ing on  the  transferrer  and  the  transferee  has  knowledge  of  the  f acts.*^ 

§  4773.  Right  to  rescind.  Stockholders  who  have  participated  in 
a  consolidation  agreement  cannot  rescind  unless  there  is  a  lawful 
right  to  rescind,  due  notice  of  an  intention  to  rescind,  and  a  restora- 
tion of  benefits  received.®*  And  a  stockholder  who  assents  to  a  sale 
of  all  the  corporate  property,  at  a  stockholders'  meeting,  cannot 
thereafter  repudiate  the  sale  and  decline  to  accept  payment  for  his 
stock  in  accordance  with  the  conditions  of  sale.*^ 

87  Colgate  V.  United  States  Leather  91  Senn  v.  Union  Premium  &  Mer- 
Co.,  73  N.  J.  Eq.  72,  67  Atl.  657.                 cantile  Co.,.  115  Mo.  App.  685,  92  S. 

88  Kimball  v.  Suocess  Min.   Co.,  38      W.  507. 

Utah  78,  110  Pae.  872.  93  Jewell  v.  Molntyre,  62  N.  Y.  App. 

89  Poling  V.  Teter,  64  W.  Va.  117,  Div.  396,  70  N.  Y.  Supp.  826,  afE.'d 
60  S.  E.  1101.  172  N.  Y.  638,  65  N.  E.  1118. 

90  Knickerbocker  v.  Conger,  110  N.  SSCarr  v.  Rochester  Tumbler  Co., 
T.  App.  Div.  125,  97  N.  Y.  Supp.  127.  207  Pa.  392,  56  Atl.  945. 
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§  4774.  Liability  on  subscription  to  stock.  Whether  a  subscriber 
to  corporate  stock  is  discharged  by  a  subsequent  consolidation,  be- 
fore payment  for  his  stock,  has  already  been  stated.**  Of  course, 
stockholders  who  consent  to  a  consolidation  of  their  corporation  with 
another  are  liable  to  the  consolidated  corporation  on  their  subscrip- 
tions to  the  stock  of  the  consolidating  corporation,  transferred  to  the 
former  under  the  agreement  of  consolidation.** 

§  4775.  Liability  for  debts  of  the  corporation.  When  the  consoli- 
dating corporations  are  dissolved,  and  an  entirely  new  corporation  is 
created,  the  statutory  liability  of  stockholders  for  the  debts  of  the 
consolidated  corporation  is  determined  by  the  law  in  force  at  the  time 
of  the  consolidation.*®  And  they  cannot  attack  the  validity  of  the 
consolidation,  or  of  the  statute  under  which  it  was  effected,  for  the 
purpose  of  escaping  such  liability.*''  But  stockholders  in  a  company 
which  is  merged  into  another  company  without  their  knowledge  or 
consent  do  not  become  stockholders  in  the  new  company  so  as  to  be 
liable  as  stockholders  of  such  new  company.** 

VIII.   EFFECT  OF  UNAUTHORIZED,   IRREGULAR  OR  FRAUDULENT   CONSOUDA- 
TION  OR  COMBINATION 

§  4776.  Eights  of  public.  Where  there  is  an  unlawful  consolida- 
tion of  corporations,  the  state  may  attack  it  by  quo  warranto  pro- 
ceedings.** When  corporations  undertake  to  consolidate  without  any 
legislative  authority,  or  where,  iu  consolidating  under  legislative  au- 
thority, there  is  such  a  failure  to  comply  with  the  requirements  of 
the  law  that  there  is  not  a  corporation  de  jure,  proceedings  by  the 
state  through  the  attorney  general  may  be  instituted,  as  in  other 
cases,  to  oust  the  consolidated  company  from  the  exercise  of  corporate 
powers.^  The  stock  of  a  consolidated  street  railway,  or  part  thereof, 
will  not  be  cancelled  by  the  courts,  at  the  suit  of  the  state,  unless 
there  is  clear  proof  to  show  the  illegality  of  the  stock,  and  the  fact 
that  property  of  a  constituent  company  exchanged  for  stock  in  the 
consolidated  corporation  is  not  worth  in  the  market  the  par  value  of 
that  stock  will  not  ordinarily  sustain  a  finding  of  fraud.* 

94  See  §  649,  supra.  98  Bichards  v.  Robin,  178  N.  Y.  App. 

95  See  §  649,  notes  30-32,  supra.  Div.  535,  165  N.  Y.  Supp.  780. 
SBTibballs    v.    Libby,    87    111.    142;  99 Supra,  chapter  on  Quo  Warranto. 

Gardner  v.  Minneapolis  &  St.  L.  By.  1  See  §  3227  et  seq,,  supra. 

Co.,  73  Minn.  517,  76  N.  W.  282.  2  State  v.  Lincoln  Traction  Co.,  90 

97  Gardner  v.  Minneapolis  &  St.  L.      Neb.  535,  134  N.  W.  278. 
By.  Co.,  73  Minn.  517,  76  N.  W.  282. 
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§4777.  Rights  of  third  persons.  A  third  person  cannot  sue  to 
determine  the  validity  of  a  consolidation  or  merger,*  unless  other- 
wise provided  by  statute.  Under  a  statute  prohibiting  the  consoli- 
dation of  railroad  companies  having  competing  lines,  and  allowing 
any  citizen  to  sue  to  enjoin  its  violation,  it  was  held  that  a  suit  to 
restrain  such  a  consolidation  could  be  maintained  by  a  private  indi- 
vidual, without  showing  that  he  had  any  private  interests,  beyond 
those  which  every  citizen  is  presumed  to  have,  which  would  be  dam- 
aged by  the  proposed  consolidation.* 

Unless  so  authorized  by  statute,  even  stockholders  cannot  sue  to 
dissolve  a  de  facto  consolidated  company,^  although,  in  a  proper  case, 
they  may  sue  to  enjoin  or  set  aside  the  consolidation.^ 

A  person  or  corporation  not  injured  thereby  cannot  attack  a  con- 
solidation on  the  ground  that  it  is  a  consolidation  of  parallel  and  com- 
peting lines.'' 

§  4778,  Rights  of  creditors.  A  creditor  cannot,  merely  because  he 
is  a  creditor,  prevent  a  corporation  from  consolidating  under  legis- 
lative authority,  and  cannot  maintain  a  suit  to  enjoin  a  consolida- 
tion.^ "Where  corporations  undertake  to  consolidate,  and  issue  mort- 
gage bonds,  a  general  creditor  whose  claim  is  based  upon  a  contract 
made  with  it  as  a  consolidated  corporation  cannot  question  the  validity 

3  Atchison,   T.    &   S.    F.    E.    Co.    v.  a   conaolidation    of   corporations,   and 

Board    Com'rs   Sumner    Co.,    51   Kan.  to  have  declared  void  a  mortgage  exe- 

617,   33   Pae.   312;    Terhune   v.   Potts,  euted    by  '  the    consolidated    company 

47  N.  J.  L.  218,  bondholders;  Bell  v.  upon  the  aggregate  property,  on  the 
Pennsylvania,  S.  &  N.  E.  R.  E.  (N.  J.  ground  that  one  of  the  consolidating 
Eq.),  10  Atl.  741;  Western  New  York  companies  had  no  legal  corporate  ex- 
Water  Co.  V.  Niagara  Falls,  91  N.  Y.  istence,  cannot  be  maintained  by 
Misc.  73,  154  N.  Y.  Supp.  1046.  stockholders  of  the  consolidating  cor- , 

1  Currier  v.  Concord.  E.  Corporation,      porations.      Proceedings    must   be    in- 

48  N.   H.   321.  stituted,  if  at  all,  by  the  state  through 
8  Terhune  v.  Potts,  47  N.  J.  L.  218;       its  attorney  general.    Bell  v.  Pennsyl- 

Terhune   v.   Midland   E.    Co.   of  New  vania,  S.  &  N.  E.  E.  E.   (N.  J.  Eq.), 

Jersey,  38  N.  J.  Eq.  423.  10  Atl.  741. 

When  corporations  are  authorized  to  6  Jones  v.  Missouri-Edison  Elec.  Co., 

consolidate,  and  attempt  to  do  so,  col-  144    Fed.    765,    776,    where    this    dis- 

orably    complying    with    the    require-  tinction    is    clearly    brought    out    by 

ments    of    the    law,    and    afterwards  Judge  Sanborn.    See  also  §§  4792-4794, 

assume  to   act  as  a  consolidated  cor-  infra. 

poration,  there  is  a  de  facto  consoli-  TShreveport  Traction  Co.  v.  Kansas 

dai;ed   corporation,   and   its   existence  ^  City,  S.  &  G.  E.  Co.,  119  La.  759,  44 

can    only   be    questioned   in    a   direct  So.  457. 

proceeding  by  the  state.     It  has  been  8  See  §4777,  supra, 
held,  therefore,   that   a  bill  to  annul 
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of  the  consolidation  for  the  purpose  of  attacking  the  bonds  and  mort- 
gage.^ So  creditors  of  a  selling  corporation  may  be  bari-ed  from,  at- 
tacking the  sale  by  laches,  as  where  three  or  four  years  have  elapsed 
and  third  persons  have  become  creditors  of  the  transferee.^" 

Where  there  is  no  legal  consolidation,  but  nevertheless  one  ip  at- 
tempted and  thereafter  two  companies  are  operated  as  one  although 
their  business  is  kept  separate,  a  subsequent  separation  agreement 
cannot  be  enforced  as  against  the  rights  of  creditors  of  the  insolvent 
consolidated  company.^^ 

§  4779.  Rights  of  consenting  stockholders — In  general.  Consent- 
ing stockholders  cannot  ordinarily  attack  the  validity  of  the  consolida- 
tion.^^   But  a  consenting  stockholder  may  attack  a  consolidation  for 


9  Louisville  Trust  Co.  v.  Louisville, 
N.  A.  &  C.  Ky.  Co.,  84  Fed.  539.  And 
see  Continental  Trust  Co.  v.  Toledo, 
St.  L..  &  K.  C.  E.  Co.,  82  Fed.  642. 

10  Anthony  v.  Campbell,  112  Fed. 
212. 

11  Carton  v.  West  Virginia  Bridge 
&  Construction  Co.,  183  Fed.  1009. 

12 Farmers'  Loan  &  Trust  Co.  v. 
Toledo,  A.  A.  &  N.  M.  Ey.  Co.,  67 
Fed.  49;  Dimpfel  v.  Ohio  &  M.  Ey.  Co., 
9  Biss.  127,  Fed.  Cas.  No.  3,918,  afE'd 
110  U.  S.  209,  28  L.  Ed.  121;  Bradford 
V.  Frankfort,  St.  L.  &  T.  E.  Co.,  142 
Ind.  383,  41  N.  E.  819,  40  N.  E.  741; 
Eothschild  v. '  Eochester  &  P.  E.  Co., 
1  Pa;  Co.  Ct.  620.  See  also  Tagart 
V.  Northern  Cent.  Ey.  Co.,  29  Md.  557. 

If  a  stockholder  in  a  corporation 
a/CquieBces  in  its  consolidation  with 
another  corporation  and  surrenders 
his  stock  for  shares  in  the  new  com- 
pany, he  cannot  complain  of  the  con- 
solidation, or  of  the  terms  and  con- 
ditions upon  which  it  was  authorized 
and  effected.  TJnion  Qanal  Co.  v. 
Young,'  1  Whart.  (Pa.)  410,  30  Am. 
Dee.   S12. 

When  corporations  are  consolidated 
under  legislative  authority  and  all 
the  property  and  rights  of  the  con- 
solidating corporations  are  transferred 
by  the  agreement  of  consolidation,  or 
by  the  statute  authorizing  or  effect- 


ing the  consolidation,  to  the  consoli- 
dated corporation,  a  stockholder  of 
one  of  the  consolidating  corporations 
who  surrenders  his  stock  and  accepts 
stock  in  the  new  corporation  cannot 
afterwards  complain  of  the  transfer, 
"for  it  will  not  do  for  him  to  avail 
himself  of  the  advantages  of  the 
change,  without  at  the  same  time 
submitting  .to  any  inconvenience  or 
loss  which  may  attend  the  substitu- 
tion of  the  one  for  the  other."  TJnion 
Canal  Co.  v.  Young,  1  Whart.  (Pa.) 
410,  30  Am.  Dec.  212. 
■  When  stockholders  of  a  corporation 
consent  to  its  consolidation,  under  a, 
statute,  with  another  corporation,  and 
the  new  corporation  contracts  debts, 
-they  cannot  attack  the  statute  under 
which  they  consolidated  as  unconsti- 
tutional, for  the  purpose  of  escaping 
individual  liability  for  such  debts,' 
imposed  by  a  constitutional  or  statu- 
tory provision  adopted  or  enacted 
prior  to  the  consolidation.  Gardner 
V.  Minneapolis  &  St.  L.  Ey.  Co.,  73 
Minn.  517,  76  N.  W.  282. 

When  railroad  corporations  have 
undertaken  to  consolidate,  a  county  or 
city  which  afterwards  subscribes  to 
the  capital  stock  of  the  new  corpora- 
tion and  issues  its  bonds  in  pay- 
ment of  the  subscription,  is  thereby 
estopped    to  deny  the  validity  of  the 
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fraud  of  which  he  was  ignorant  at  the  time  he  gave  his  consent. ^^ 
Furthermore,  a  vote  as  a  director  to  suT^mit  the  question  of  consolida- 
tion to  stockholders  for  their  consent  is  not  equivalent  to  assent  on 
his  part  as  a  stockholder  so  as  to  estop  him  from  attacking  the  consoli- 
dation as  illegal.^*  But  the. right  of  a  stockholder  in  a  selling  cor- 
poration, who  has  transferred  his  stock  for  stock  in  the  purchasing 
company,  to  rescind  the  contract  and  recover  his  original  shares  is 
lost  by  acquiescence  and  laches  where  he  became  a  director  of  the 
purchasing  corporation  and  participated  in  acts  consistent  only  with 
an  absolute  ownership  by  it  of  the  stock  of  the  selling  company  even 
after  an  action  had  been  brought  to  declare  the  transaction  illegal.^* 
And  as  between  innocent  stockholders  in  a  consolidated  company,  and 


consolidation  or  the  legal  existence 
of  the  new  corporation.  Young  v. 
Township  of  Clarendon,  26  Fed.  805; 
Lewis  V.  Clarendon,  5  Dill.  329,  Fed. 
Gas.  No.  8,320.  See  also  Phinizy  v. 
Augusta  &  K.  E.  Co.,'  62  Fed.  678; 
Dimpfel  v.  Ohio  &  M.  Ry.  Co.,  9  Bias. 
127,  Fed.  Cas.  No.  3,918;  Swattwout 
V.  Michigan  Air  Line  R.  Co.,  24  Mich. 
390. 

One  purchasing  stock  in  a  company 
after  the  enactment  of  a  statute  au- 
thorizing a  consolidation  cannot  at- 
tack it  on  the  ground  that  there  was 
no  statute  authorizing  a  c'onsolidation 
at  the  time  the  corporation  was  or- 
ganized. In  such  a  case  there  is 
an  implied  consent.  Colgate  v.  United 
States  Leather  Co.,  73  N.  J.  Eq.  72, 
67.Atl.  657. 

A  stockholder  who  declines  to  vote 
for  a  merger  does  not  consent  thereto. 
Cattlemen's  Trust  Co.  v.  Beck,  —  Tex. 
Civ.  App.  — ,  167  S.  W.  753. 

IS  stockholders  are  not  estopped  by 
their  having  voted  for  a  consolidation 
to  attack  it  for  fraud  of  the  directors 
of  which  they  were  ignorant  at  the 
time  they  voted.  Alabama  Fidelity 
Mortgage  &  Bond  Co.  v.  Dubberly,  — 
Ala.  — ,  73  So.  911. 

When  corporations  enter  into  an 
agreement  to  consolidate,  and  one  of 
them,  or  its  stockholders,  perpetrates 
a  fraud  upon  the  stockholders  of  the 


other,  the  latter  are  entitled  to  relief. 
Thus,  the  issue  of  a  scrip  dividend  by 
a  corporation  in  fraud  of  another 
corporation,  with  which  it  is  about  to 
consolidate,  is  voidable  as  against  the 
stockholders  of  the  other  corporation. 
Bailey  v.  Citizens'  Gas  Light  Co.,  27 
N.  J.  Eq.  196.  In  this  case,  while 
negotiations  were  pending  between 
two  gas  companies  for  their  consolida- 
tion upon  a  certain  basis  of  indebted- 
ness, one  of  the  companies  passed  a 
resolution,  without  the  knowledge  of 
the  other,  declaring  a  scrip  dividend 
of  ten  per  cent  on  the  amount  of  its 
capital  stock,  with  interest,  payable  at 
the  option  of  the  company,  thus  in- 
creasing their  indebtedness  to  that 
amount,  certificates  of  indebtedness 
being  issued  in  accordance  with  the 
resolution;  and  consolidation  was 
afterwards  effected  between  the  com- 
panies, without  any  knowledge  on  the 
part  of  the  other  company  as  to  such 
resolution  and  increase  of  indebted- 
ness. Upon  a  bill  filed  for  the  pur- 
pose, it  was  held  that  the  scrip  would 
fee  declared  void,  and  the  company 
issuing  it  restrained  from  recognizing 
it  as  a  valid  obligation,  or  permitting 
its  transfer. 

MMowiey  v.  Indianapolis  &  C.  S. 
Co.,  4  Biss.   78,  Fed.   Gas.  No.   9,891. 

IS  Harrimah  v.  Northern  Securities 
Co.,  197  U.  S.  244,  49  L.  Ed.  739. 
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stockholders  in  a  constituent  company  who  had  voted  for  the  con- 
solidation but  without  notice  df  the  fraud  of  corporate  officers  in 
connection  therewith,  the  former  must  be  primarily  protected  in  their 
rights.^® 

Stockholders  in  a  company  which  issues  its  fully  paid  up  stock  in 
consideration  of  the  transfer  to  it  of  the  property  of  another  com- 
pany cannot  attack  the  validity  of  such  stock  on  the  ground  that 
it  was  issued  pursuant  to  an  agreement  to  issue  it  to  the  president 
of  the  transferrer  to  be  distributed  among  the  stockholders,  notwith- 
standing a  statute  prohibits  the  distribution  of  the  corporate  capital, 
or  the  property  received  in  exchange  for  it,  among  the  stockholders.^'' 

§4780.  — Recovery  by  stockholder  of  stock  delivered  under  il- 
legal contract.  Stock  delivered  under  an  illegal  contract  relating 
to  a  combination  of  corporations  cannot  be  recovered  back,  after  the 
transaction  is  declared  illegal,  by  any  stockholder  in  pari  delieto,^^ 

§  4781.  Rights  of  dissenting  stockholders.  This  question  is  con- 
sidered in  a  subsequent  subdivision.^* 

§  4782.  Rights  of  consolidated  company.  Corporations  formed  by 
.consolidation  of  other  corporations  are  within  the  protection  of,  and 
subject  to,  the  doctrine  under  which  corporations  and  persons  are 
held  to  be  estopped,  under  certain  circumstances,  from  denying  cor- 
porate existence.^  The  consolidated  company  which  has  succeeded  to 
the  property  of  the  constituent  companies  or  induced  third  persons 
to  deal  with  it  as  a  corporation  is  generally  estopped  to  deny  the 
validity  of  the  consolidation.*^    Where  there  is  statutory  authority 

18  Alabama    Fidelity    Mortgage     &  of  the  consolidation  of  certain  other 

Bond  Co.  V.  Dubberly,  —  Ala.  — ,  73  corporations,    the    consolidated    com- 

So.  911.  pany  taking  over  the  property  of  the 

17  O  'Dea  V.  Hollywood  Cemetery  absorbed  companies,  it  will  not  be 
Ass'n,  154  Cal.  53,  67,  97  Pac.  1.  heard  to  deny  the  legality  of  the  eon- 

18  Harriman  v.  Northern  Securities  solidation  in  an  aetion  against  it  to 
Co.,  197  TJ.  S.  244,  49  L.  Ed.  73?.  enforce    the   liability    of   one   of   the 

19 See  §§  4790-4801,  infra.  absorbed  companies.    "So  long  as  the 

20  See  §§322-357,  supra.  state  chooses  to  recognize  its  validity 

21  Chicago,  S.  F.  &  C.  E.  Co.  v.  Ash-^  by  keeping  silence,"  said  the  court, 
ling,  160,  m.  373,  43  N.  E.  373;  Ea-  "it  is  a  corporation  de  facto,  though 
cine  &  M,  E.  Co.  v.  Farmers'  Loan  &  not  de  jure,  and  liable  the  same  as  any 
Trust  Co.,  49  111.  331,  95  Am.  Deo.  other  corporation  in  its  dealings  with 
596;  Hamilton  v.  Clarion,  M.  &  P.  E.  others."  Shadford  v.  Detroit,  Y.  & 
Co.,  144  Pa.  St.  34,  13  L.  E.  A.  779,  23  A.  A.  E.  E.,  130  Mich.  300,  89  N.  "W. 
At).  53.  960. 

Where  a  corporation  is  the  result  A    consolidated    corporation   is    es- 
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for  a  consolidation,  the  fact  that  the  method  of  consolidation  was  not 
in  compliance  witlt  the  statutes,  where  all  the  officers  and  stockhold- 
ers of  both  companies  either  participated  in  or  afterwards  ratified  the 
plan  adopted,  does  not  authorize  the  consolidated  company  to  set  up 
the  invalidity  of  the  consolidation  as  a  defense  against  creditors  who 
extended  credit  on  the  faith  of  the  consolidation.^^ 

§  4783.  Rights  of  constituent  companies.  A  constituent  company 
which  has  participated  in  all  the  steps  essential  to  the  creation  of  a 
de  facto  corporation  is  estojfped  to  deny  the  validity  of  the  consolida- 
tion as  against  third  persons.^  Thus,  a  corporation  which  has,  in 
effect,  consolidated  with  another  is 'estopped  to  assert  that  the  pro- 
ceedings for  consolidation  were  not  in  accordance  with  the  terms  of 
the  statute,  in  an  action  against  it  to  recover  the  amount  of  a  judg- 
ment against  the  other  corporation  on  the  ground  that  there  has  been 
a  consolidation.^*  So  the  fact  that  a  consolidation  between  two  rail- 
road companies  or  other  corporations  is  ultra  vires  cannot  be,  set  up 
by  them  as  a  defense  to  escape  liability  on  a  contract  made  by  them 
after  the  consolidation,  and  for  which  they  have  received  the  con- 
sideration, or  to  escape  liability  for  torts  committed  by  them  in  their 
operations  under  the  consolidation  agreement.^* 

In  ease  of  an  unsuccessful  attempt  to  legally  consolidate,  where 
thereafter  the  business  is  conducted  as  one,  although  with  separate 
organizations,  it  has.  been  held  that  the  constituent  companies  should 
be  regarded  as  partners.^® 

§  4784.  Collateral  attack.  The  validity  of  a  consolidation  cannot 
be  questioned  in  a  collateral  proceeding,'''''  unless  there  was  no  statu- 

topped  to  set  up  the  invalidity  of  its  as  invalid.    Farmers '  Loan  &  Trust  Co. 

consolidatioD  as  against  the  claim  of  v.  Toledo,  A.  A.  &  N.  M.  By.  Co.,  67 

a  creditor  of  one  of  the  constituent  Fed.  49. 

corporations.  Green  v.  Michigan  Unit-  22  L.  D.  George  Lumber  Co.,  Inc.  v. 

ed  Rys.  Co.,  199  Mich.  58,  123  N.  W.  Daugherty,  214  Fed.  958. 

607,  following  Shadford  v.  Detroit,  Y.  23  Bradford  v.  Frankfort,  St.  L,   & 

&  A.  A.  E.  E.,  130'  Mich.  300,  89  N.  T.  E.  Co.,  142  Ind.  3'83,  41  N.  E.  819, 

W.  960.  40  N.  E.  741.  , 

Where    corporations    undertake    to  24  Chicago,   S.    F.    &    C.    E.    Co.    v. 

consolidate,     the     stockholders     eon-  Ashling,  160  111.  373,  43  N.  E.  373. 

senting,     and,     as      a     consolidated  25  Bissell   v.   Michigan   Southern   & 

corporation,  issue  bonds  secured  by  a  N.  I.  E.  Companies,  22  N.  Y.  258. 

mortgage,  both  the  consolidated  eor-  26  Carton  v.  'W,eat  Virginia  Bridge 

poration     and    the     stockholders     are  &  Construction  Co.,  183  Fed.  1009. 

estopped,   as   against   the   holders    of  27  Toledo,  St.  L.  &  K.  0.  E.  Co.  v. 

■the  bonds,  to  attack  the  consolidation  Continental  Trust   Co.,   95   Fed.  497; 
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tory  authority  for  the  eonsolidation,^*  in  which  latter  case  there  is 
not  even  a  corporation  de  facto.*'  Thus,  the  legality  of  the  consoli- 
dation cannot  ordinarily  be  attacked  collaterally  in  suits  by  or  against 
the  consolidated  company,  but  only  in  a  direct  proceeding  by  the 
state  for  that  purpose,  since  so  long  as  the  state  chooses  to  recognize 
its  validity  by  keeping  silence  it  is  at  least  a  corporation  de  facto 
and  liable  the  same  as  any  other  corporation." 

IX.  DE  FACTO  CONSOLIDATED  COEPOKATIONS 

§  4785.  General  rule.  A  consolidation,  where  authorized  by  stat 
ute,  although  such  as  to  be  voidable  by  direct  attack,  is  generally 
valid  as  against  collateral  attack,  on  the  theory  of  the  existence  of  a 
de  facto  corporation,*^  and  ordinarily  the  invalidity  cannot  be  urged 
by  the  consolidated  corporation  itself  '*  or.  by  third  persons.'* 

§  4786.  Where  there  is  no  legislative  authority  for  consolidation — 
In  general.  If  there  is  no  statutory  or  constitutional  authority  for 
a  consolidation,  it  is  generally  held  that  there  is  not  even  a  de  facto 
consolidated  corporation  where  two  or  more  corporations  attempt  to 
consolidate,**  and  the  company  formed  can  neither  acquire  rights 
nor  incur  liabilities  as  a  consolidated  company,*^  unless  by  virtue  of 
the  doctrine  of  equitable  estoppel.**  In  such  a  case,  however,  they 
may  acquire  rights  and  incur,  liabilities  in  their  original  corporate 
capacity,  by  reason  of  their  business  and  transactions  as  a  consoli- 
dated company ;  *''  but  it  has  been  held  that  the  constituent  com- 

Phinizy  v.  Augusta  &  K.  E.  Co.,  62  641,  651,  42  N.  E.  153,  and  see  §  283, 

Fed.  678;  Smith  v.  Cleveland,  C,  C.  supra. 

&  St.  L.  E.  Co.,  170  Ind.  382,  81  N.  E.  3B Brown    v.    Dibble's    Estate,    65 

501;  Chicago,  K.  &  "W.  R.  Co.  v.  Com-  Mich.  520,   32  N.  W.   656;   Tuttle  v. 

missioners    (A    Stafford    County,    36  Michigan  Air  Line  E.   Co.,  35  Mich. 

Kan.   121,  12  Pao.  593;   Hamilton  v.  247;  Mansfield,  C.  &  L.  M.  E.  Co.  v. 

Clarion,  M.  &  P.  E.  Co.,  144  Pa.  St.  Drinker,  30  Mich.  124;  Peninsular  By. 

34,  13  L.  R.  A.  779,  23  Atl.  53.  Co.   v.   Tharp,   28   Mich.   506;    Mans- 

28  American  Loan  &  Trust  Co.  y.  field,  C.  &  L.  M.  E.  Co.'  v.  Stout,  26 
Minnesota  &  N.  W.,  E.  Co.,  157  HI.  Ohio  St.  241;  Mansfield,  C.  &  L.  M. 
641,  42  N.  E.  153.            ,  E.  Co.  v.  Brown,  26  Ohio  St.  223. 

29  See  §  4786,  infra.  36  See   §  4788,  infra. 

30  Shadf  ord  v.  Detroit,  Y.  &  A.  A.  ST^Where  railroad  companies  un- 
E.  E.,  130  Mich.  300,  89  N.  W.  960.  dertake   to    comsolidate    without   au- 

31  See   §  4788,  infra.  thority,  and  run  their  lines  as  a  con- 

32  See  §  4782,  supra.  solidated  company,  they  cannot  escape 

33  See  §  4777,  supra.  liability    for    injuries   to    passengers, 

34  American  Loan  &  Trust  Co.  v.  loss  of  baggage,  loss  of  or  injury  to 
Minnesota  &  N.  W.  E,  Co.,  157  111.  goods    carried,    ete.,    on    the   ground 
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panies  are  not  liable  on  nor  bound  by  contracts  made  by  the  con- 
solidated company  where  the  consolidation  was  unauthorized,  unless 
there  is  something  to  show  that  they  made  or  authorized  the  con- 
tract.'* 

An  ultra  vires  agreement  to  consolidate  is  void,  and  cannot  be  en- 
forced by  the  courts  at  the 'suit  of  either  party;  and  it  can  make  no 

difference  that  it  has  been  partly  performed.'* 
I 

§4787.  — Attempted  consolidation  a.s  a  dissolution.  When  cor- 
porations attempt  to  consolidate,  but  the  attempted  consolidation 
is  void,  and  one  of  them  withdraws,  there  is  no  dissolution.*"  Indeed, 
this  is  true,  even  though  there  may  be  no  withdrawal."  Where  a 
turnpike  corporation  attempted  a  consolidation  with  another,  and 
the  consolidation  was  afterwards  held  by  the  courts  to  be  illegal 
and  void,  it  was  held  that  the  company  did  not  cease  to  be  a  corpora- 
tion, or  forfeit  its  corporate  property  and  franchises,  because  it  did 
not,  during  the  attempted  consolidation,  keep  up  its  separate  organiza- 
tion and  separately  exercise  its  corporate  powers.*^ 

§  4788.  Where  there  is  legislative  authority  for  consolidation— In 
general.  Whether  a  consolidated  corporation,  conceding  it  is  not  a 
de  jure  corporation,  is  a  de  facto  corporation,  is  to  be  determined  by 
the  rules  relating  to  de  facto  corporations  in  general  **  as  stated  in  a 
preceding  volume.**  If  there  is  valid  legislative  authority  for  a  con- 
solidation, an  attempt  in  good  faith  to  consolidate  under  the  statute, 
a  colorable  compliance  with  the  statute,  and  exercise  or  assumption 

that  the  consolidation  agreement  was  house  Co.,  70  Miss.   669,  35  Am.  St. 

ultra   vires,   and   they   may   be   sued  Bep.  681,  13  So.  879. 

jointly  therefor.     Bissell  v.  Michigan  40  Chevra  Bnai  Israel  Aushe  Tanove 

Southern  &  N.  I.  R.  Companies,  22  N.  und   Motal   v.    Chevra  Bikur    Cholim 

Y.  258.  Aushe  Eodof  Sholem,  24  N.  Y.  Misc. 

Where  a  railroad  company  has  made  189,  52  N.  Y.  Supp.  712. 

an  ineffectual  attempt  to  consolidate,  41  American   Loan   &   Trust    Co.   v. 

it  is  liable  for  an  injury  to  a  passen-  Minnesota   &  N.  W.  E.   Co.,   157  111. 

ger  caused  by  the  negligence  orf  per-  641,  651,  43  N.  E.  153.    And  see  'J!o- 

sons  operating  the  road  by  virtue  of  peka  Paper  Co.  v.  Oklahoma  Pub.  Co., 

the  attempted  eonsolidation.    Latham  7  Okla.  220,  54  Pac.  455. 

V.  Boston,  H.  Tunnel  &  "VV.  Ey.  Co.,  38  42  State     v.     Crawfordsville     &    D. 

Hun  (N.  Y.)   265.  Turnpike  Co.,  103  Ind.   600,  1  N.  E. 

88  American  Loan   &   Trust   Co.   v.  400. 

Minnesota  &  N.  "W.  E.  Co.,  157  111.  641,  43 In  re  Trenton. St.  Ey.  Co.  (N.  3, 

654,  42  N.  E.  153.  Eq.),  47  Atl.  819. 

39  Greenville  Compress  &  -Warehouse  44  See  §§  278-321,  supra. 
Co.   v.   Planters'    Compress   &  Ware- 
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of  powers  as  a  consolidated  corporation,  the  new  or  consolidated  cor- 
poration is  a  corporation  de  facto,*^  and,  as  a  general  rule,  its  cor- 
porate existence  can  only  be  attacked  by  the  state,  and  in  a  direct 
proceeding.**  There  is  a  de  facto  consolidated  corporation  where 
there  is  an  attempt  in  good  faith  to  consolidate,  under  a  valid  law 
authorizing  such  a  consolidation,  althouglbi  there  may  have  been  a 
failure  to  give  the  notice  to  stockholders,  or  to  file  the  certificate  of 
consolidation,  as  required  by  the  statute.*''  So  if  there  is  a  valid  law 
for  the  consolidation  of  corporations,  and  a  bona  fide  attempt  to  con- 
solidate under  the  law,  there  is  at  least  a  de  facto  consolidated 
corporation,  although  the  corporations  were  not  such  as  could  be  con- 
solidated, and  hence  the  consolidation  cannot  be  collaterally  at- 
tacked.** The  fact  that  a,  constituent  domestic  corporation  was 
ineligible  to  enter  into  a  consolidation  with  a  foreign  corporation  be- 
cause it  did  not  have  any  road  constructed  and  operating,  does  not 
preclude  a  de  facto  consolidated  corporation  where  there  was  a  law' 
authorizing  the  consolidation  and  also  a  bona  fide  attempt  to  consoli- 
date thereunder  and  an  actual  exercise  of  corporate  functions.*®    But 


45  Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  K.  Co.,  82  Fed.  642 
Farmers'  Loan  &  Trust  Co.  v.  Toledo, 
A.  A.  &  N.  M.  Ey.  Co.,  67  Fed.  49 
Chicago,  K.  &  W.  E.  Co.  v.  Commis 
sioners  of  Stafford  County,  36  Kan, 
121,  12  Pac.  593;  Swartwout  v.  Mich 
igan  Air  Line  R.  Co.,  24  Mich. -389 
Bell  V.  Pennsylvania,  S.  &  N.  B.  E, 
Co.  (N.  J.  Eq.),  10  Atl.  741;  Ter^ 
hune  V.  Midland  E.  Co.,  38  N.  J.  Bq, 
423. 

If  the  proceedings  to  consolidate 
are  irregular,  a  de  facto  corporation  is 
the  usual  result.  Alabama  Fidelity 
Mortgage  &  Bond  Co.  v.  Dubberly,  — 
Ala.  — ,  73  So.  911,  and  see  other 
cases  cited  in  §  302,  note  70,  supra. 

46  See  §  274,  supra. 

A  bill  to  annul  a  consolidation  made 
by  several  railroad  companies,  and 
to  have  a  mortgage  executed  by  the 
consolidated  company  on  the  aggre- 
gate property  declared  void,  on  the 
ground  that  one  of  the  roads  taken 
into  the  consolidation  had  no  legal 
existence,  cannot  be  maintained  by 
stockholders  of  such  corporatioms,  but 


proceedings  must  be  instituted,  if  at 
all,  by  the  state  through  its  attorney 
general.  Bell  v.  Pennsylvania,  S.  & 
N.  E.  E.  E.  (N.  J.  Eq.),  10  Atl.  741. 
Where  several  railroad  companies 
were  consolidated  under  lawful-  au- 
thority, it  was  held  that  a  court  of 
equity  had  no  jurisdiction,  upom  the 
application  of  a  bondholder  or  stock- 
holder in  one  of  the  original  com- 
panies, to  put  an  end  to  the  consoli- 
dated company,  upon  the  alleged 
ground  that  it  had  its  origin  in  a 
fraudulent  design,  and  was  created  to 
answer  a  fraudulent  purpose,  nor  upon 
the  ground  that  the  proceedings  for 
consolidation  were  defective.'  Ter- 
hune  v.  Midland  E.  Go.  of  New  Jer- 
sey, 38  N.  J.  Eq.  423. 

47  See  §  302,  note  74,  supra. 

48  Toledo,  St.  L.  &  £.  C.  E.  Co.  v. 
Continental  Trust  Co.,  95  Fed.  497, 
509;  Continental  Trust  Co.  v.  Toledo, 
St.  L.  &  K.  C.  E.  Co.,  82  Fed.  642; 
Chicago  &  W.  I.  E.  Co.  v.  Heidenreich, 
254  111.  231,  235,  Ann.  Cas.  1913  C  266, 
98  N.  E.  567. 

49  Cleveland,  C,  C.  &  St.  L.  E.  Ca 
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there  cannot  be  a  de  facto  consolidated  corporation  if  there  has  been 
no  attempt  at  all  to  comply  with  the  requirements  of  the  statute,  or 
if  there  is  not  at  least  a  colorable  compliance  therewith.^" 

§  4789.  —  Power  to  enforce  subscriptions  to  stock.  It  has  been 
held,  however,  that  a  merely  de  facto  consolidated  corporation,  al- 
though it  may  be  entitled  to  sue  on  its  contracts,  cannot  enforce  a 
subscription  to  the  stock  of  one  of  its  constituent  corpoi-dtions,  but 
that,  in  order  to  do  this,  it  must  show  compliance  with  all  the  require- 
ments of  the  statute  authorizing  the  consolidation.*^ 

X.    EIGHTS  OF  DISSENTING  STOCKHODDEKS 

§4790.  In  general.  The  necessity  for  consent  of  all  or  a  certain 
part  of  the  stockholders  of  both  or  all  the  constituent  companies,  to  a 
consolidation,  has  already  been  notieed.*^  If  a  stockholder,  although 
not  consenting  to  the  consolidation,  is  nevertheless  bound  thereby 
imder  the  rules  above  stated,  his  only  rights  are  those  provided  for 
by  the  statute,  if  any,^^  except  in  case  of  fraud  or  bad  faith.** 

The  right  to  object  to  consolidation  is  "an  equity  or  right  of  a 
purely  personal  character,  belonging  only  to  the  persons  who  were 
members  or  shareholders  before  the  power  to  consolidate  was  given," 
and  does  not  pass  to  a  transferee  after  the  power  to  consolidate  was 
conferred  by  statute.** 

A  dissenting  stockholder  may  compel  an  accounting  by  his  com- 
pany of  the  profits  and  earnings  of  the  business,  it  seems,  notwith- 
standing the  sale  of  the  stock  of  the  company,  without  a  merger, 
where  his  company  remains  in  business.*® 

§  4791.  Injunction  against  consolidation.  Minority  stockholders, 
in  a  proper  case,  where  their  rights  would  be  injured  by  a  consolida- 
tion, may  enjoin  such  a  consolidation.*'  But  consolidation  cannot  be 
enjoined  uiiless  it  is  actually  threatened  and  may  be  expected  with 

V.  Feight,  41  Ind.  App.  416,  84  N.  E.  52  See  §  4685,  supra. 

15.  63  See   §4799,  infra. 

60  See  §289,  supra.  64  See  §  4793,  infra. 

51  Tuttle  V.  Michigan  Air  Line  E.  55  Colgate  v.  United  States  Leather 

Co.,   35   Mieh.    247;    Mansfield,    0.    &  Co.,  73  N.  J.  Eq.  72,  67  Atl.  657. 

L.  M.  E.  Co.  V.  Drinker,  30  Mich.  124;  66  Logan  v.  New  York  Sugar  Eefin- 

Mansfield,  C.  &  L.  M.  E.  Co.  v.  Stout,  ing  Co.,  176  N.  T.  App.  Div.  660,  163 

26  Ohio  St.  241;  Mansfield,  C.  &  L.  M.  N.  Y.  Supp.  214. 

E.  Co:  V.  Brown,  26  Ohio  St.  223.  57  Boyd  v.  Ne*  York  &  H.  E.  Co.,  ■ 

See,  generally,  §§586,  587,  supra.  220  Fed.  174. 
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reasonable  certainty.^*  A  preliminary  injunction  to  restrain  a  con- 
solidation should  not  be  granted  where  there  wiU  be  no  irreparable 
injury.'* 

§4792.  Grounds  for  enjoining  or  setting  consolidation  aside — 
Greneral  rule.  A  dissenting  stockholder  may  sue  to  enjoin  or  set 
aside  a  consolidation  or  merger  on  the  ground  that  there  is  no 
statutory  authority  therefor,*"  just  as  he  may  maintain  such  a  suit 
to  enjoin  any  other  ultra  vires  act  by  the  corporation;  or  when  the 
circumstances  a,re  such  that  the  corporation  has  no  right  to  consoli- 
date without  his  consent,  although  there  may  be  statutory  authority 
for  consolidation ;  ®i  or  where  the  consolidation  or  merger  is  otherwise 
illegal ;  ®^  provided  he  has  not  been  guilty  of  such  delay  as  to  amount 
to  laches.®*  On  the  other  hand,  if  the  merger  or  consolidation  is  au- 
thorized by  law,  and  it  is  legal  notwithstanding  his  dissent,**  the  gen- 
eral rule  is  that  he  cannot  attack  it  unless  he  can  show  fraud  or  un- 
fairness.** Dissenting  stockholders  cannot  attack  the  consolidation 
merely  oh  the  ground  that  it  is  in  effect  a  sale  to  a  company  which 
is  the  majority  stockholder.**  So  the  fact  that  the  corporations  con- 
solidated had  common  directors  does  not  render  the  consolidation  sub- 
ject to  attack,*''  since  common  officers,  wholly  or  in  part,  of  the  two 
or  more  consolidating  corporations,  does  not  necessarily  render  the 
consolidation  invalid  at  the  suit  of  a  dissenting  stockholder.*' 

§  4793.  —  Fraud  or  unfairness.  Dissenting  stockholders  may  at- 
tack a  consolidation  on  the  ground  of  fraud  of  the  corporate  officers 

Miyenner  v.   Chicago   City  B.  Co.,  or  the  state  anti-trust  laws.      De  Ko- 

258  111.  623,  101  N.  E.  949.  ven  v.  Lake  Shore  &  M.  S.  Ry.  Co., 

B9  De  Koven  v.  Lake  Shore  &  M.  S.  216  Fed.  955. 

By.  Co.,  216  Fed.  955.  63  See  §  4794,  infra. 

60  William  B.   Biker   &  Son   Co.   v.  64  See  §4685,  supra. 

United  Drug  Co.,   79  N.  J.   Eq.   580,  65  Norton  v.  Union  Traction  Co.  of 

Ann.  Cas.  1913  A  1190,  82  Atl.  930;  Indiana,  183  Ind.  666,  688,  Ann.  Cas. 

Knapp  V.  Supreme  Commandery,  Unit-  1918  A  156,  110  N.  B.  113;  Colby  v. 

ed  Order  of  Golden  Cross  of  World,  Equitable  Trust  Co.,  124  N.  T.  App. 

121  Tenn.  212,  118  S.  W.  390.  Div.  262,  108  N.  Y.  Supp.  978;  Morse 

61  Mowrey  v.  Indianapolis  &  0.  B.  v.  Equitable  Life  Assur.  Society,  124 
Co.,  4  Biss.  78,  Fed.  Cas.  No.  9,891;  N.  T.  App.  Div.  235,  108  N.  T.  Supp. 
Nathan  v.  Tompkins,  82  Ala.  437,  2  986. 

So.  747;   Botts  v.  Simpsonville  &  B.  66  Colgate  v.  United  States  Leather 

C.  Turnpike  Bead  Co.,  88  Ky.  54,  2  Co.,  73  N.  J.  Eq.  72,  67  Atl.  657. 

L.  B.  A.  594,  10  S.  W.  134;  Lauman  67  Colgate  v.  United  States  Leather 

V.  Lebanon  Valley  E.  Co.,  30  Pa.  St.  Co.,  73  N.  J.  Eq.  72,  67  Atl.  657. 

42,  72  Am.  Dec.  685.  68  Dady  v.   Georgia  &  A.  By.,  112 

62  Consolidation    may    be    enjoined  Fed.  838. 
where  it  wiU  violate  the  Sherman  Act 
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or  majority  stockholders  in  regard  thereto,®'  although  it  is  held  that 
minority  stockholders  cannot  attack  a  consolidation  as  amounting 
to  a  constructive  fraud,  but  must  show  actual  fraud.'"'  If  the  terms 
of  the  proposed  merger  or  consolidation,  in  regard  to  the  exchange 
of  stock  or  the  relative  rights  of  the  holders  of  preferred  and  com- 
mon stock,  are  unfair  and  inequitable,  the  combination  may  be  en- 
joined or  set  aside.'^  Thus,  a  proposed  consolidation  agreement  which 
inequitably  affects  the  rights  of  preferred  stockholders  in  relation 
to' the  accumulated  dividends  upon  their  stock  may  be  enjoined.''^ 
So  a  minority  stockholder  in  a  constituent  corporation  is  entitled  to 
a  restoration  of  the  property  of  his  company  from  the  consolidated 
company  where  the  consolidation  was  effected  by  a  combination  of 
the  holders  of  a  majority  of  the  stock  in  fraud  of  the  rights  of  the 
minority  stockholders  and  where  the  combination  was  for  the  benefit 
of  a  corporation  owned  by  such  majority  stockholders  at  the  expense 
of  such  minority  holders. '''  Generally,  whether  a  consolidation  agree- 
ment is  fair  to  all  the  stockholders  depends  upon  the  facts  of  each 
case.''* 

On  the  other  hand,  courts  will  not  interfere  with  a  consolidation 
agreement  on  the  ground  that  it  is  unfair  in  its  terms,  as  favorirg 
the  stockholders  in  one  corporation  at  the  expense  of  the  other,  in 
regard  to  the  basis  of  exchauging  stock,  except  in  a  clear  case.''*  And 
a  consolidation  will  not  be  enjoined  at  the  suit  of  minority  stock- 
holders before  consummation  where  the  fairness  of  the  terms  of  con- 
solidation can  only  be  properly  determined  after  the  plan  is  put  in 
operation.''®  So  where  majority  stockholders  voted  to  sell  its  assets 
to  another  company  for  shares  of  stock  in  the  purchasing  company 
on  the  basis  of  the  market  value  of  the  shares  in  both  companies, 

69  Jones    V.    Missouri-Edison    Elec.  Jones  v.  Missouri-Edison  Eleo.  Co.,  199 
Co.,  144  Fed.  765;   Alabama  Fidelity  Fed.  64,  afE'd  203  Fed.  945. 
Mortgage  &  Bond  Co.  v.  Dubberly,  —  72  Colgate  v.  United  States  Leather 
Ala.  — ,  73  So.  911.  -Co.,  73  N.  J.  Eq.  72,  67  Atl.   657. 

70  Eaff  V.  Darrow,  184  Ind.  353,  111  73  Jomes  v.  Missouri-Edison  Elec. 
N.  E.  189.  Co.,  144  Fed.  765. 

TlCopeland  v.  United  Shoe  Maehin-  74  See  Beling  v.  American  Tobacco 
ery  Co.,  84  N.  J.  Eq.  276,  94  Atl.  404.  Co.,  72  N.  J.  Eq.  32,  65  Atl.  735;  Col- 
Minority  stockholders  are  entitled  by  v.  Equitable  Trust  Co.,  124  N.  Y. 
to  relief  in  equity  where  the  distri-  App.  Div.  262,  108  N.  T.  Supp.  978. 
bution  of  the  stock  of  the  eonsolidat-  75  Colby  v.  Equitable  Trust  Co.,  124 
ed  company  between  the  stockhold-  N.  Y.  App.  Div.  262,  108  N.  Y.  Supp. 
ers  of  the  constituent  companies  was  978. 

so  unjust  and  unequal  as  to  constitute  7®  Simon  Borg  &  Co.  v.  New  Orleans 

a  fraud  on  the  minority  stockholders  City  R.  Co.,  244  Fed.  617, 
of  one  of  the  constituent  companies. 
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and  the  stoekliolders  in  the  selling  company  were  given  the  option 
of  receiving  the  market  value  of  their  stock,  minority  stockholders 
could  not  have  the  sale  set  aside  because  the  market  value  of  the 
assets  of  the  selling  company  was  eonsiderahly  in  excess  of  the  mar- 
ket value  of  its  stock.''"' 

A  consolidation  agreement  as  proposed  by  directors  must  be  fair  to 
stockholders,  and  a  stockholder  is  not  required  to  exercise  his  option 
to  have  his  stock  appraised,  as  provided  for  by  statute,  until  he  has 
had  an  opportunity  of  joining  in  the  consolidation  under  terms  and 
conditions  which  as  to  him  are  legal  and  equitable.'* 

The  rule  that  the  existence  of  a  corporation  cannot  be  collaterally 
attacked  by  a  private  individual  is  no  bar  to  a  suit  by  a  minority 
stockholder  to  avoid  for  fraud  or  breach  of  trust  a  contract  of  con- 
solidation and  to  restore  the  property  of  the  corporation  injured  to 
its  former  owner.''®  In  other  words,  while  a  consolidation  of  cor- 
porations may  result  in  extinguishing  the  original  constituents,  such 
result  will  not  be  deemed  to  have  taken  place  where  the  consolida- 
tion was  brought  about  by  the  fraud  of  the  majority  so  as  to  bar  a 
suit  by  minority  stockholders  in  behalf  of  a  constituent  company  *"  to 
have  restored  the  property  wrongfully  diverted  by  the  illegal  con- 
solidation. 

§4794.  — Effect  of  delay  in  saing.  The  right  of  a  dissenting 
stockholder  to  attack  the  consolidation  may  be  barred  by  laches,*^ 

77  Jaekson  Co.  v.  Gardiner  Inv.  Co.,  ,  Beling  v.  American  Tobacco  Co.,  72 
217  Fed.  350,  aff  'd  220'  Fed.  297.'  Com-  H.  J.  Eq.  32,  65  Atl.  725,  eight  weeks. 
pare,  however,  Jaekson  Co.  v.  Gardi-  New  York.  Venner  v.  New  York 
ner  Inv.  Co.,  200  Fed.  113.  Cent.  &  H.  Eiver  B.  Co.,  177  App.  Div. 

78  Colgate  V.  United  States  Leather  296,  164  N.  T.  Supp.  626;  Drake  v. 
Co.,  73  N.  J.  Eq.  72,  67  Atl.  657,  hold-  New  York  Suburban  Water  Co.,  26 
ing  that  where  consolidation  agree-  App.  Div.  499,  50  N;  Y.  Supp.  826, 
ment    inequitably    affects    rights^  of  five  years. 

preferred  stockholders  .in  relation  to  '  North    Carolina.      Speneter   v.    Sea- 
accumulated  dividends,  it  may  be  en-  board  Air  Line  E.  Co.,  137  N.  C.  107,- 
joined.  1  L.  R.  A.   (N.  S.)    604,  49  S.  E.  96, 

79  Jones    V.    Missouri-Edison  i  Elec.  two  years. 

Co.    144  Fed.  765,  776.  Ohio.     Chapman   v.   Mad   River   & 

80  Jones    V.    Missouri-Edison    Eleo.      L.  E.  R.  Co.,  6  Ohio  St.  119. 

Co.,  144  Fed.  765,  766,  rev'g  on  this'  Khode  Island.    Boston  &  P.  R.  Cor- 

ground  135  Fed.  153.  poration  v.  New  York  &  N.  E.  R.  Co., 

81' Alabama.      Cole    v.    Birmingham  13  R.  I.  260,  264,  twelve  years. 

Union  R.  Co.,  143  Ala.  427,  39  So.  403,  A   delay   of   over   two   months  has 

ten  years.  been    held,   under   particular    circum- 

New  Jersey.    Dana  v.  American  To-  stances,  to  be  such  laches  as.  to  pre- 

bacco  Co.,  72  N.  J.  Eq.  44,  65  Atl.  730;  elude  the  right  of  a  dissenting  stook- 
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as  wljere  the  rights  of  innocent  third  persons  have  intervened,^^  and 
this  is  true  as  to  a  suit  to  recover  the  value  of  l;is  stoek.83  How- 
ever, the  fact  that  the  position  of  the  parties  has  not  changed  may 
save  a  stockholder,  in  some  cases,  from  loss  of  right  through  delay  in 
objecting  to  the  merger  of  his  corporation  with  another.^*  Thus, 
where  a  shareholder  had  no  actual  notice  or  knowledge  of  a  merger 
of  the  corporation  of  which  he  Is  a  member,  and  the  rights  of  third 
persons  have  not  intervened,  his  rights  will  not  be  deemed  lost  by 
failure  to  act  immediately  after  consummation  of  the  union.^s  But 
stockholders  may  be  barred  by  laches,  in  a  proper  casej  from  attack- 
ing the  consolidation  where  they  Jiad  either  actual  notice  of  the  con- 
solidation or  notice  of  facts  sufficient  to  put  them  on  notice.*^  Th^re 
is  no  laches  where  a  stockholder  waits  the  result  of  suits  by  other 
stockholders  to  restrain  the  ■consolidation.^'' 


holder  to  set  aside  a  consolidation. 
Dana  v.  American  Tobacco  Co.,  73  N. 
J.  Bq.   736,  69  A-tl.  223. 

82  Wliere  minority  stockholders  have 
delayed  so  long  in  objecting  to  a  con- 
solidation of  Hale  that  the  granting 
of  an  injunction  requested  will  indict 
serious  injury  on  innocent  parties,  the 
injunetiom  will  be  refused.  Tanner  v. 
Lindell  K.  Co.,  180  Mo.  1,  103  Am.  St. 
Rep.  534,  79  S.  W.  155. 

83  A  stockholder  in  a  constituent 
company  is  barred  by  laches  from  re- 
covering from  the  consolidated  com- 
pany the  value  of  his  stock  in  the 
constituent  compajiy  where  over  thirty 
years  have  elapsed  since  the  eonsoli- 
datiom  which  was  open  and  notorious. 
Auten  V.  St.  Louis,  I.  M.  &  S.  E.  Co., 
110  Ark.  24,  160  S.  "W.  873. 

Delay  held  not  faAal,  see  Southern 
Mut.  Aid  Ass'n  v.  Blount,  112  Va. 
214,  70  S.  E.  487. 

In  Texas,  it  is  pointed  out  that  de- 
lay may  be  such  as  to  bar  setting 
aside  the  consolidation  without  pre- 
cluding relief  by  way  of  compensa- 
tion for  stock  of  a  dissenting  stock- 
holder. International  &  G.  N.  E.  Co. 
v.  Bremond,  53  Tex.  96,  119. 

84  Douglass  V.  Concord  &  M.  E.  E., 
72  N.  H.  26,  54  Atl.  883,  holding  also 


that  under  the  statutes  of  New  Hamp- 
shire a  stockholder  does  not  lose  his 
rights  by  failing  to  attend  a  meeting 
at  which  a  merger  of  corporations  was 
arranged  for  the  purpose  of  opposing 
a  contract  by  reason  of  which  the 
member  was  deprived  of  the  value  of 
his  stock. 

85  Douglass  V.  Concord  &  M.  E.  E., 
72  N.  H.  26,  54  Atl.  883. 

A  stockholder  of  a  constituent  com- 
pany who  is  ignorant  of  the  consolida- 
tion is  not.  precluded  from  asserting 
his  right  to  shares  of  stock  in  the  con- 
solidated company,  or  their  value,  by 
a  delay  of  several  years  where  no  ona 
has  been  injured  by  the  delay.  Doug- 
lass V.  Concord  &  M.  E.  E.,  72  N.  H. 
26,  54  Atl.  883. 

86  Cole  V.  Birmingham  Union  E.  Co., 
143  Ala.  427,  39  So.  403. 

It  has  been  held,  however,  that 
stockholders  in  the  merged  company 
do  not  waive  the  riglht  to  attack  the 
invalidity  of  the  merger  by  lapse  of 
time  wher^  they  had  no  knowledge  of 
the  merger.  Eichards  v.  Eobin,  178  N. 
Y.  App.  Div.  535,  165  N.  T.  Supp. 
780. 

87  Jackson  Co.  v.  Grardiner  Inv.  Co., 
200  Fed.  113. 
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§  4795.  Jurisdiction,  parties  and  procedure  in  actions  to  prevent 
or  set  aside  consolidation.  The  suit  by  a  dissenting  stockholder  need 
not  necessarily  be  one  to  set  aside  the,  consolidation  but  may  be 
merely  for  a  restoration  of  the  property  of  one  of  the  constituent 
companies.^*  Minority  stockholders  will  not  be  permitted  to  enjoin  a 
sale,  if  there  is  an  adequate  remedy  at  law,  it  has  been  held,*'  al- 
though it  has  also  been  held  that  a  dissenting  stockholder  is  not  barred 
from  relief  in  equity  because  of  an  adequate  remedy  at  law  against 
the  consolidated  company  for  damages  for  the  conversion  of  his 
stock.*"  If  it  is  sought  to  enjoin  the  consolidation  of  several  rail- 
road companies  having  continuous  lines  extending  through  several 
states,  the  first  federal  court  applied  to  should  dispose  of  the  ques- 
tion without  permitting  separate  suits  in  each  state.*^  "Where  a  con- 
solidation has  been  fraudulently  brought  about  by  the  directors  and 
majority  stockholders,  both  such  stockholders  and  directors  may  be 
joined  in  a  suit  by  a  minority  stockholder  without  rendering  the  bill 
multifarious.  In  such  case  there  is  a  common  point  of  litigation 
and  the  rights  of  all  parties  in  such  matter  may  be  settled  by  one 
decree.*^  In  a  suit  by  stockholders  to  set  aside  a  consolidation,  re- 
ceivers of  some  of  the  constituent  companies  are  not  necessary  par- 
ties.*' In  a  suit  to  enjoin  a  consolidation,  filed  in  the  name  of  a 
state,  minority  stockholders  have  bedh  held  necessary  parties,  they 
not  being  represented  by  a  holding  company  made  a  defendant.** 

88  Jones  V.  Missouri-<Edison  Blee.  a  majority  of  the  stockholders  of  said 
Co.,  144  Fed.  765,  776.  railroad  companies  were  stockholders 

89  Tanner  v.  Liindell  R.  Co.,  180  Mo.  in  the  Securities  Company.  Clearly, 
1,  103  Am.  St.  Eep.  534,  79  S.  W.  155.  therefore,    the    minority   stockholders 

90  Jones  V.  Missouri-Edison  Blec.  of  the  railroad  companies  were  not 
Co.,  144  Fed.  765,  777.  represented    by    the    Securities    Com- 

91  Bady  v.  Georgia  &  A.  Ey.,  112  pany,  and  to  have  granted  the  prayer 
Fed.  838.                                                  '  of  the  bill,  where  the  Securities  Com- 

92  Jones  V.  Missouri-Edison  Elec.  pany  only  was  made  a  party,  would 
Co.,  144  Fed.  765.  necessitate  the  granting  of  a  prayer 

93  Continental  Securities  Co.  v.  In-  affecting  the  interest  of  parties  not 
terborough  Bapid  Transit  Co.,  165  Fed.  joined  or  represented.  And,  continu- 
945.  ing  its  opinion  the  court  said:  "The 

94  It  was  alleged  that  all  stock-  directors  of  the  Great  jNTorthern  and 
holders  of  the  Northern  Securities  Northern  Pacific  Railway  Companies 
Company  were  stockholders  in  the  are  appointed  to  represent  and  pro- 
Great  Northern  and  Northern  Pacific  tect  not  merely  the  private  and  pe- 
Companies,  and  hence  the  claim  was  euniary  interests  of  the  stockholders, 
made  that  the  stockholders  in  these  but  the  rights  of  the  public  at  large, 
two  companies  were  sufficiently  repre-  which  is  deeply  concerned  in  the 
sented  by  the  Securities  Company,  proper  and  advantageous  management 
It  was   conceded,   however,   th^t  but  of  these  public  highways.     It  is  not 
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The  bill  by  a  dissenting  stockholder  is  not  multifarious  because  it 
joins  several  causes  of  action  for  the  same  demand  or  relief.*^  If  a 
consolidation  is  set  aside,  stock  in  the  'Consolidated  company  issued 
to  a  controlling  stockholder  of  one  of  the  constituent  companies  and 
his  associates  is  subject  to  cancellation  because  without  considera- 
tion.®® 

§4796.  Rights  aigfainst  consolidated  company— In  general.  If 
there  is  no  provision  in  the  consolidation  agreement  or  in  the  statutes 
in  regard  thereto,  a  dissenting  stockholder,  provided  the  consolida- 
tion or  merger  is  valid  notwithstanding  his  consent,  has  no  rights 
against  the  consolidated  or  absorbing  company.*' 

§  4797.  —  As  dependent  on  consolidation  agreement.  Oftentimes 
the  consolidation  agreement  itself  expressly  provides  that  dissenting 
stockholders  shall  have  certain  rights,  such  as  that,  of  being  paid  cash 
for  their  stock  or  other  provisions.  A  dissenting  stockholder,  entitled 
by  the  consolidation  agreement  to  continue  to  have  the  right  to  share 
proportionately  "in  accordance  with  the  existing  respective  rights  of 
said  two  classes  of  stock  in  the  earnings  and  assets ' '  of  his  constituent 
company,  as  if  the  consolidation  had  not  taken  place,  has  no  absolute 
right  to  a  proportionate  share  of  the  earnings  of  the  old  company 
but  only  to  such  dividends  as  might  be  deel&lred  out  of  the  earnings.®' 

§4798.  — ^^  Action  for  value  of  shares.  A  dissenting  stockholder 
cannot  demand  of  the  consolidated  company  payment  in  cash  for  his 

sufS.eient    to   say    that    the    Attorney  complainant,     and    in     a     case     like 
General,  or  the  Governor,  or  even  the  the  present,  can  only  be  effected  by 
legislature  of  the  State,  can  be  eon-  the  presence  of  the  railroad  companies 
clusively  deemed  to  represent  the  pub-  as  parties  defendant."     Minnesota  v. 
lie  interests  in  such  a  Controversy  as  Northern  Securities  Co.,  184  U.  S.  199, 
that   presented  by  the  bill.     Even  a  246,   46   L.   Ed.   499. 
state,  when  it  voluntarily  becomes  a  96  Jones    v.    Mdssouri-Edison    Elec. 
complainant  in  a  court  of  equity,  can-  Co.,  144  Fed.  765,"  780. 
not  claim  to  represent  both  sides  of  98MeMaster  v.  Drew   (N.   J.   Ch.), 
the  controversy.     Not  only  have  the  68  Atl.  771,  aff'd  without  opinion  in 
stockholders,  be  they  few  or  many,  a  77  N.  J.  Eq.  270,  79  Atl.  686. 
right  to  be  heard,  through  the  ofS.oerB  97  Gardner    v.    Hamilton    Mut.   Ins. 
an^  directors  whom  they  have  legally  Co.,  33  N.  Y.  421,  holding  dissenting 
selected    to   represent   them,   but   the  member   cannot   recover   against   con- 
general  interests  of  the  public,  which  solidated  company  on  policy  issued  by 
might  be  deeply  affected  by  the  de-  a  constituent  company, 
cree  of  the  Court,  are  entitled  to  be  ■        98  Miller   v.   Chicago   &   A.   R.   Co., 
heardj  and  that,  when  the  state  is  the  198  Fed.  695. 
'             -                                        g^25 
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shares  of  stock,  where  the  consolidation  is  a  lawful  one  without  regard 
to  his  consent,"  unless  it  is  otherwise  provided  by  statute,^  although 
there  are  decisions  which  h^ve  often  been  cited  as  holding  the  con- 
trary,^  but  which  were  in  reality  cases  where  the  consolidation  was 
unauthorized  and  wrongful  as  to  such  stockholder  or  otherwise  not 
binding  on  him.^  Independently  of  statute,  a  dissenting  stockholder  is 
entitled,  it  seems,  to  recover  the  value  of  his  stock  from  the  consoli- 
dated company,  where  his  rights  are  not  foreclosed  by  the  consolida- 
tion,* as,  for  instance,  in  case  of  fraud.*  So  where  a  sale  of  all  cor- 
porate property  is  illegally  made  by  corporate  officers  without  the 
consent  of  the  stockholders,  a  dissenting  stockholder  may  sue  the  pur- 
chasing company  for  the  value  of  his  stock.^ 


99Mayfield  v.  Alton  Railway,  Gas 
&  Electric  Co.,  198  111.  528,  65  N.  E. 
100,  aff'g  100  111.  App.  614;  Alton 
Kailway,  Gas  &  Electric  Co.  v.  May- 
field,  95  111.  App.  14.6. 

Where,  one  subscribes  to  stock  of  a 
corporation  authorized  by  its  articles 
or  by  statute  to  consolidate,  he  will 
be  deemed  to  have  subscribed  in  con- 
templation of  possible  exercise  of  the 
authority  by  the  corporation,  and- will 
pot  be  heard  to  complain  if  the  au- 
thority be  exercised.  He  cannot  in 
such  case  assert  that  he  has  been 
forced  into  membership  in  a  corpora- 
tion in  violation  of  his  contract. 
Jones  V.  Missouri-Edison  Elec.  Co., 
135  Fed.  153;  Traer  v.  Lucas  Prospect- 
ing Co.,  124  Iowa  107,  99  N.  W.  290. 

1  See  §  4765,  supra. 

2  State  V.  Bailey,  16  Ind.  46,  79  Am. 
Dec.  405;  Lauman  v.  Lebanon  Valley 
E.  Co.,  30  Pa.  St.  42,  72  Am.  Deo.  685; 
International  &  G.  N.  E.  Co.  v.  Bre- 
mond,  58  Tex.  96. 

3  Thus,  in  International  &  G.  N.  E. 
Co.  V.  Bremond,  supra,  the  consolida- 
tion' was  held  unauthorized  and 
wrongful.  In  Lauman  v.  Lebanon 
Valley  E.  Co.,  supra,  the  act  of  con- 
solidation was  passed,  it  seems,  after 
the  creation  of  the  constituent  com- 
panies, and  for  that  reason  it  was 
properly  held  his  rights  could  not  be 
foreclosed    by    the    majority    stock- 


holders although  the  statute  author- 
ized a  consolidation  on  a  majority 
vote.  The  Indiana  case  merely  cites 
the  Pennsylvania  case  as  so  holding, 
without  comment,  and  without  follow- 
ing it. 

4  Southern  Mut.  Aid  Ass'n  v. 
Blouni,  112  Va.  214,  70  S.  E.  487. 

Delay  in  suing  as  bar,  see  §  4794, 
supra. 

If  the  consolidation  has  been  un- 
lawfully effected,  because  without  his 
consent,  he  may  maintain  an  action 
against  the  consolidated  corporation 
to  recover  the  value  of  his  interest 
in  the  consolidating  corporation. 
Ervin  v.  Oregon  E.  &  Nav.  Co.,  27 
Fed.  635;  Taylor  v.  Earle,  8  Hun 
(N.  T.)  1;  Lauman  v.  Lebanon  Valley 
E.  Co.,  30  Pa.  St.  42,  72  Am.  Dec. 
685;  International  &  G.  N.  E.  Co.  v. 
Bremond,  53  Tex.  96. 

He  may  recover  such  value  in 
money,  and  cannot  be  compelled  to 
take  shares  of  stock  in  the  consoli- 
dated corporation.  Taylor  v.  Earle,  8 
Hun  (N.  Y.)  1;  Frothingham  v.  Bar- 
ney, 6  Hun  (N.  Y.)  366;  MoVicker 
V.  Eoss,  55  Barb.   (N.  Y.)  247. 

5  Jones  V.  Missouri-Edison  Elec. 
Co.,   144  Fed.   765,   776. 

6  Bridges  v.  Southern  Bell  Telephone 
&  Telegraph  Co.,  12  Ga.  App.  108,  7& 
S.  E.  996. 
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As  elsewhere  noted,  the  statutory  remedy  of  appraisement  is  often 
held  not  to  preclude  the  right  of  a  dissenting  stockholder  to  sue  in 
equity  for  the  value  of  his  stock.' 

Where  a  consolidation  was  held  improper  as  against  minority 
stockholders,  but  the  rehabilitation  of  a  constituent  company  was 
practically  impossible,  and  such  dissenting  stockholders  sued  for  the 
value  of  their  shares,  it  was  held  that  such  value  must  not  be  deter- 
mined according  to  a  single  method  to  the  exclusion  of  a  great  mass 
of  other  evidence  upon  the  subject.*  They  are  entitled  in  such  a 
case,  to  recover  interest  at  the  statutory  rate  from  the  date  of  the 
consolidation.® 

§4799.  — Statutory  proceedings  for  appraisement  of  value  of 
stock.  In  some  states  the  statutes  expressly  provide  for  certain  pro- 
ceedings to  be  taken  on  behalf  of  stockholders  who  dissent  from  the 
act  of  consolidation,  whereby  the  market  value,  of  their  stock  is  ap- 
praised £ind  the  company  is  required  to  pay  them  the  value  as  so  fixed, 
or  the  like.^"  This  statutory  remedy  given  dissatisfied  stockholders 
can  be  invoked  only  by  thosewho  bring  themselves  within  the  statute,^^ 
and  the  proceedings  generally  must  be  instituted  by  the  actual  owner 
of  the  stock  rather  than  the  record  owner  of  stock  which  i^  reality 
belongs  to  another.^^  Where  dissenting  stockholders  proceed  under 
the  statute  to  have  the  value  of  their  stock  appraised,  the  good-will 
of  the  company  should  be  valued.^* 

There  seems  to  be  some  conflict  in  the  decisions  as  to  whether  this 
remedy  is  exclusive.    In  some  cases  it  has  been  held  to  be  exclusive,^* 

1  See  §  4799,  infra.  not  be  hampered  by  technical  eondi- 

8  Jones  V.  Missouri-Edison  Eleo.  Co.,  tions   that   are   not   expressed   in   the 

233  Fed.  49.     See  also  same   case  in  language     of     the     statute.'?       New 

203  Fed.  945,  aff'g  199  Fed.  64.  Jersey  &  H.  River  E.  Co.  v.  American 

» Jones     V.     Missouri-Edison     Elec.  Electrical  Works,  82  N.  J.  L,  391,  81 

Co.,  233  Fed.  49.    '                            ^  Atl.  989,  aff'g  81  N.  J.  L.  34,  78  Atl.^ 

10  Douglass  V.  Concord  &  M.  E.  E.,  670. 

72  N.  H.  26,  54  Atl.  883;  In  re  Eogers,  H  Barnett   v.   Philadelphia   Market 

102  N.  Y.  App.   Div.  466,   92  N.  Y.  Co.,  218  Pa.  649,  67  Atl.  912,  holding 

Supp.  465.  that,     under     Pennsylvania     statute, 

Procedure   under   Ohio   statute,   see  stockholder  must  have  voted  against 

Pittsburgh,  0.  <&  St.  L.  Ey.  Co.  v.  Gar-  the  consolidation  or  merger. 

rett,'50  Ohio  St.  405,   34  N.  E.  493.  12  In    re    Bogers,    102    N.    Y.    App. 

In   the  official   syllabus   of   a  New  Div.  466,  92  N.  Y.  Supp.  465. 

Jersey    case,    Ohaneellor   Pitney    said  13  In  re  Seaich,  170  N.  Y.  App.  Div. 

that  "the  section  ought  to  be  liter-  686,  156  N.  Y.  Supp.  579. 

ally  construed  in  aid  of  the  proposed  14  The  statutory  remedy  for  assess- 

remedy;  and  that  the  procedure  should  ing  the  value  of  stock  owned  by  those 
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but  in  most  of  the  decisions  the  contrary  view  is  held  by  the  courts.^* 
On  sustaining  a  consolidation,  against  an  attack  by  dissenting 
stockholders,  it  seems  that  the  decree  should  give  such  stockholders 
the  option  to  take  stock  in  the  new  corporation  or  recover  the  value 
of  their  shares  in  the  old  company  as  of  the  date  of  the  sale  as  pro- 
vided for  by  statute.^^ 

§4800.  Bights  against  corporate  officers.  The  fact  that  consoli- 
dation has  taken  place  without  the  consent  of  a  stockholder  gives  him 
no  right  to  sue  persons  who  were  officers  of  the  corporation  at  the 
time  the  consolidation  was  effected.^'' 

§4801.  Effect  on  subscription  to  stock.  This  has  been  already 
noticed.^*  A  dissenting  stockholder  may  set  up  as  a  defense  to  an 
action  to  hold  him  for  his  subscription  to  the  stock  of  a  constituent 
company  that  the  statutory  provisions  relating  to  consolidation  were 
not  substantially  complied  with,  even  though  there  is  a  de  facto  con- 
solidated corporation.^' 

XI.   REMEDIES  AND  PBOCEDUEE  RELATING  TO  ACTIONS  BT  OE  AGAINST 

COMPANIES 

§  4802.  Remedies  of  creditors  where  transfer  of  property  is  fraud- 
ulent. The  remedies  of  creditors  of  a  corporation,  the  assets  of 
which  have  been  fraudulently  transferred  to  another  corporation, 
are  not  the  same  in  all  jurisdictions.     For  a  fuU  treatment  of  the 

objecting  to  the  sale  or  consolidation  App.  Div.  262,  108  N.  T.  Supp.  978. 

is    exclusive   and    must    be    followed.  "Although    the    consolidating   stat- 

Spencer  v.  Seaboard  Air  Line  B.  Co.,  ute  took  away  from  him  the  right  to 

137  N.  C.  107,  1  L.  R.  A.  (N.  S.)  604,  defeat   the   consolidation   by  refusing 

49  S.  E.  96.  to  assent  to  it,  it  did  not  take  away 

IBBarnett   v.    Philadelphia   Market  from  him  the  right  to  refuse  to  sur- 

Oo.,  218  Pa.   649,  67  Atl.  912,  where  render  his  stock  for  stock  in  the  new 

statute  used  the  word  "may,"  and  it  corporation,  or  to  refuse  to  take  any- 

was  held  stockholder  could  resort  to  thing  for  it  less  than  its  actual  value 

equity  to  obtain  actual  payment  for  at    the    date    of    the    consolidation." 

his  stock.  Winfree  v.  Riverside  Cotton  Mills,  113 

The  statutory  remedy  of  dissenting  Va.  717,  75  S.  E.  309. 

stockholders  by  applying  for  an  ap-  16  See     Lazenby     v.     International 

praisement  of  the  value  of  their  stock  Cotton   Mills   Corporation,   174  N.   Y. 

is   not    exclusive   and    does   not   pre-  App.  Div.  906,  160  N.  T.  Supp.  1. 

elude  a  suit  to  enjoin  the  consolida-  17  International  &  G.  N.  B.   Co.  v. 

tion.     Colby  v.   Equitable   Trust  Co.,  Bremond,  58  Tex.  96.                         < 

55  N.  T.  Misc.  355,  106  N.  Y.  Supp.  "See  §648,  supra. 

801,  lev'd  on  other  grounds  124  N.  Y.  19  See  §  587,  supra. 

8428 


Ch.  60]     Combination,  Consolidation  and  Mebgeb     .[§  4802 

subject,  the  reader  must  consult  works  dealing  generally  with  fraud- 
ulent conveyances.  Generally  the  transfer  in  such  cases,  although 
fraudulent  as  against  creditors,  operates  to  transfer  the  title  to  the 
new  corporation,  and  the  remedy  of  the  creditors  of  the  old  corpora- 
tion is  in  equity,  to  set  the  transfer  aside  and  subject  the  property 
to  the  payment  of  their  claims,  or  to  hold  the  new  corporation  liable 
to  the  extent  of  the  property  received  by  it.*"  An  action  at  law 
cannot  be  maintained  against  the  new  corporation  on  a  debt  of  the 
old,  unless  it  has  expressly  assumed  the  same.*^  In  some  jurisdic- 
tions, however,  the  creditors  of  the  old  corporation  may  treat  the 
transfer  to  the  new  corporation  as  an  absolute  nullity,  and,  if  they 
have  recovered  judgment  against  the  old  corporation,  they  may  levy 
an  execution  on  the  property,  just  as  if  there  had  been  no  transfer.** 
Some  of  the  courts  have  held  that  a  creditor  of  the  old  corporation 
must  obtain  a  judgment  against  it  before  he  can  come  into  a  court 
of  equity  and  attack  the  transfer  to  the  new  corporation  as  fraudu- 
lent.*' But  this  is  not  true  in  all  jurisdictions.  In  a  leading  case 
in  a  federal  court,  where  the  stockholders  of  a  corporation  had  or- 
ganized another  corporation  and  transferred  all  the  assets  of  the  for- 
mer to  "the  latter  without  consideration,  it  was  held  that  a  creditor 
of  the  former  could  maintain  a  suit  in  equity  against  the  latter  to 
recover  a  money  judgment  to  the  extent  of  the  property  received  by 
itj  without  having  first  obtained  a  judgment  at  law  against  the  for- 
mer.** 

It  has  also  been  held  that,  where  the  members  of.  a  partnership  or 
corporation  form  a  corporation,  and  transfer  to  it,  without  any  con- 
so  Hibernia  Ins.  Co.  V.  St.  Louis  &  337,  173  S.  W.  794;  Tawas  &  B.  Coun- 
N.  O.  Transp.  Co.,  4  MoCrary  432,  13  ty  R.  Co.  v,  losoo  Circuit  Judge,  44 
Fed.  516;  Metcalf  v.  Arnold,  110  Ala.  Mich.  479,  7  N.  W.  65. 
180,  55  Am.  St.  Eep.  24,  20  So.  301;  "When  all  the  assets  and  franchises 

ditizens'  Bank  of  Kingman  v.  Me-  of  a  corporation  are  fraudulently 
Clelland,  53  Kan.  699,  37  .Pae.  132;  transferred  to  another  corporation,  a 
Ewing  V.  Composite  Brake  Shoe  Co.,  liability  of  the  old  company  founded 
169  Mass.  72,  47  N.  E.  241.  on   tort-  must  be   established   against 

81  Ewing  V.  Composite  Brake  Shoe  it  by  judgment  before  it  can  be  en- 
Co.,  169  Mass.  72,  47  N.  E.  241.  See  forced  against  the  new  company, 
also  §  4751,  supra.  Chase  v.  Michigan  Tel.  Co.,  121  Mich. 

22  Booth   V.   Bunce,   33   N.   Y.   139,      631,  80  N.  W.  717. 
88  Am.  Deo.   372;   Montgomery  Web  24Hibernia  Ins.  Co.  v.  St.  Louis  & 

Co.  V.  Dienelt,  133  Pa.  St.  585,  19  Am.  N.  O.  Transp.  Co.,  3  McCrary  368,  10 
St.  Eep.  663,  19  Atl.  428.  But  see  Fed.  596,  4  MeCrary  432,  13  Fed.  516. 
Citizens'  Bank  of  Kingman  v.  Me-  See  also  Blane  v.  Paymaster  Min.  Co., 
Clelland,  53  Kan.  699,  37  Pae.  132.  95  Cal.  524,  29  Am.  St.  Rep.  149,  30 

» Carter  Coal  Co.  v.  Clause,  163  Ky..     Pae.  765. 
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sideration,  all  the  assets  of  the  former  partnership  or  corporation, 
without  providing  for  payment  of  its  debts,  a  creditor  of  the  former 
partnership  or  corporation  may,  in  a  proper  case, — as  in  the  case 
of  a  claim  for  salvage  services, — maintain  a  libel  in  admiralty  against 
the  new  corpbration  to  enforce  his  claim  to  the  extent  of  the  assets 
received  by  it.^^ 

§4303.  Right  of  creditors  to  sue  constituent  corporations  after 
consolidation.  Upon  merger  or  consolidation,  causes  of  action 
against  the  merged  company  or  a  constituent  company  ordinarily 
should  be  brought  against  the  new  company  or  the  company  into 
which  the  other  is  merged.^®  Where  the  constituent  or  absorbed  com- 
panies cease  to  exist,  no  action  can  be  maintained  against  such  com- 
panies after  the  consolidation  or  merger,'^''  unless  the  right  to  sue  is 
reserved  by  the  statute  authorizing  the  consolidation,  as  by  preserv- 
ing their  separate  existence  for  purpose  of  suits  or  otherwise.  Where 
the  existence  of  consolidating  corporations  is  continued  for  the  pur- 
pose of  adjusting  their  liabilities,  creditors  of  the  undissolved  con- 
solidating corporation  may  sue  it  and  recover  judgment  on  their 
claims  notwithstanding  the  consolidation,  and  may  then  enforce  the 
judgment  against  its  property  in  the  hands  of  the  consolidated  cor- 
poration,^* unless  he  has  waived  his  rights  in  this  respect,  or  lost 

25 Brum    V.    Merchants'    Mut.    Ins.  entirely   new   corporation,  and,   disso- 

Co.,  16  Fed.  140.  lution    of   the    consolidating    corpora- 

26  Lee  v.. Stillwater  &  M.  St.  E.  Co.,  tions,  creditors  of  the  consolidating 
140  N.  Y.  App.  Div.  779,  125  N.  Y.  corporations  cannot  maintain  an  ae- 
Supp.  840;  Copp  v.  Colorado  Coal  &  tion  against  them  after  the  dissolu- 
Iron  Co.,  32  N.  Y.  Misc.  241,  65  N.  Y.  tion,  unless  their  existence  is  eoutin- 
Supp.  789.  ued  for  the  purpose  of  adjusting  their 

27  People  V.  Empire  Mut.  Life  Ins.  liabilities  and  of  suits  by  or  against 
Co.,  92  N.  Y.  1&5 ;  Cameron  v.  United  them,  since  the  creditors  of  a  corpora- 
TractioTi  Co.,  67  N.  Y.  App.  Div.  557,  tion  cannot  prevent  consolidation  or 
73  N.  Y.  Supp.  981;  Copp  v.  Colorado  dissolution,  and  a  corporation  can- 
Coal  &  Iron  Co.,  29  N.  Y.  Misc.  109,  not  be  sued  after  its  dissolution.  The 
60  N.  Y.  Supp.  293,  32  N.  Y.  Misc. '  only  remedy  of  their  creditors  is 
241,  65  1^.  Y.  Supp.  789,  construing  either  against  the  consolidated  cor- 
Coiorado  statute;  Dalmas  v.  Philips-  poration,  or,  in  equity,  against  the 
burg  &  S.  V.  R.  Co.,  254  Pa.  9,  98  Atl.  assets  of  the  consolidating  corpora- 
796;    Indianola   E.   Co.    v.   Fryer,   56  tions  in  its  hands. 

Tex!  609;  Houston  &  T.  Cent.  E.  Co.  28  Piatt  v.  New  York  &  B.  E.  Co., 

V.Shirley,  54  Tex.  125;  In  re Manehes-  26  Conn.  544;  Chicago,  S.  P.,&  C.  E. 

ter  &  L.  Life  Assurance  &  Loan  Ass'n,  Co.  v.  Ashling,  160  111.  373,  43  N.  B. 

L.  E.  9  Eq.  643.  373;   In  re  Utica  Nat.  Brewing   Ca, 

Stated  more  fully,  if  a  consolida-  154  N.  T.  268,  48  N.  E.  551. 
tion  is  effected  by  the  creation  of  an 
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the  same  by  laches,  or  hy  the  passing  of  the  property  into  the  hands 
of  bona  fide  purchasers.*' 

Upder  the  language  of  some  of  the  consolidation  statutes,  how- 
ever, it  is  held  that  creditors  of  a  constituent  company  have  a  double 
remedy,  either  to  sue  the  constituent  company  or  to  sue  the  consoli- 
dated company,  as  where  the  statute  not  only  makes  the  consolidated 
company  liable  but  also  continues  the ,  existence  of  the  constituent 
companies  for  the  purpose  of  protecting  the  rights  of  the  creditors.^" 

If  a  consolidating  corporation  is  not  dissolved  by  the  consolida- 
tion, bankruptcy  or  insolvency  proceedings  miay  be  instituted  against 
it  by  its  creditors,  as  if  no  consolidation  had  been  effected.^^ 

§  4804.  Actians  against  consolidated  or  purchasing  corporation — 
General  rules.  The  consolidated  company  may  be  sued  directly  in 
its  own  name  to  enforce  a  liability  incurred  by  a  constituent  com- 
pany,^* and  in  an  action  at  law,'*  and  a  judgment  in  personam  may 
be  rendered  against  it,^*  And  where  one  company  absorbs  another, 
it  is  no  defense,  where  action  is  brought  against  the  cohsolidated 
company,  that  the  constituent  company  was  insolvent.**     The  fact 


29  McMahan  v.  Morrison,  16  Ind. 
172,  79  Am.  Dec.  418. 

SOPearee  v.  Brilliant  Coal  Co.,  — 
Ala.  — ,  77  So.  4;  In  re  TTtioa  Nat. 
Brewing  Co.,  154  N.  Y.  268,  48  N.  E. 
521;  Irvine  v.  New  York  Edison  Co., 
143  N.  Y.  App.  Div.  344,  12S  N.  Y. 
Supp.  297,  afE'd  207  N.  Y.  425,  Ann. 
Cas:  1914  C  441,  101  N.  E.  358 ;  Comp- 
ton  V.  Wabash,  St.  L.  &  P.  Ey.  Co., 
45  Ohio  St.  592,  18  N.  E.  380,  16  N. 
B.  110. 

Where  the  consolidation  statute 
provides  that  the  constituent  com- 
panies shall  be  deemed  to  be  in  exist- 
ence for  the  purpose  of  enforcing 
claims,  and  also  that  the  consolidated 
company  shall  be  liable  on  claims 
against  the  constituent  companies, 
process  may  be  served  in  an  action 
against  one  of  the  constituent  com- 
panies upon  the  person  who  was  its 
last  president.  Buell  v.  Baltimore  & 
O.  S.  W.  R.  Co.,  39  N.  Y.  App.  Div. 
236,  57  N.  Y.  Supp.  111. 

31  piatt  V.  New  York  &  B.  E.  Co., 
26  Conn.  544. 


32  Georgia.  Atlantic  &  B.  Ey.  Co.  v. 
Johnson,  127  Ga.  392,  11  L.  E.  A.  (N. 
S.)  1119,  56  S.  E.  482. 

Illinois.  Columbus,  C.  &  I.  E.  Co.  v. 
Skidmore,  69  HI.  566. 

Indiana.  Eaton  &  H.  E.  Co.  v. 
Hunt,  20  Ind.  457. 

New  York.  Boardman  v.  Lake 
Shore  &  M.  S.  Ey.  Co.,  84  N.  Y.  157. 

Virginia.  Langhorne  v.  Eichmond 
Ey.  Co.,  91  Va.  369,  22  S.  E.  159. 

Where  a  consolidated  corporation 
takes  over  the  rights  ajid  assumes  the 
obligations  of  the  comstituent  corpo- 
rations, the  consolidated  corporation 
is  the  proper  party  respon^dent  to  a 
pcire  facias  for  the  purpose  of  reviv- 
ing a  judgment  to  which  on©  orf.  the 
constituent  corporations  was  subject. 
Birmingham  Eailway,  Light  &  Power 
Co.  V.  Cunningham,  141  Ala.  470,  37 
So.  689. 

33  See  §  4805,  infra. 

34  Louisville,  N.  A.  &  0.  Ey.  'Co.  v. 
Honey,  117  Ind.  501,  .3  L.  E.  A.  435, 
20  N.  E.  432. 

35Shadford  v.  Detroit,  Y.  &  A,,  A. 
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that  a  creditor  of  a  constituent  company  has  sued  such  company 
and  recovered  judgment  after  the  consolidation  does  not  preclude  him 
from  also  suing  the  consolidated  company.*®  If  the  consolidated 
company  is  sued  under  a  wrong  name,  it  may  he  corrected  by  amend- 
ment.*'' The  consolidated  company,  when  sued  on  a  claim  against 
one  of  the  constituent  companies,  may  assert  the  rights,  equities  and 
defenses  of  such  constituent  company.** 

It  has  been  held  that  where  one  corporation  purchases  the  prop- 
erty, rights  and  franchises  of  another,  so  that  the  vendee  corpora- 
tion takes  subject  to  the  obligations  of  the  vendor  corporation, 
obligations  of  the  vendor  may  be  enforced  against  the  vendee  by 
proceedings  in  mandamus,  in  a  proper  case.** 

Statutes  limiting  the  time  to  sue  a  constituent  company  do  not 
apply  to  suits  against  the  consolidated  company.** 

In  an  action  against  a  consolidated  company  to  enforce  a  liability 
of  a  constituent  company,  the  directors  or  officers  of  the  consolidated 
company  are  not  necessary  or  proper  parties.*^  Where  a  company 
has  no  property  and  no  relief  against  it  is  possible,  and  it  has  been 
dissolved,  and  all  its  former  property  which  it  had  transferred  to 
another  company  is  before  the  court  subject  to  the  rights  of  its  unpaid 
creditors,  it  need  not  be  made  a  party  to  a  suit  against  the  transferee 
corporation  which  had  assumed  its  debts  to  recover  on  a  claim  origi- 
nally against  the  dissolved  company  and  to  obtain  a  preference  as 
against  the  old  assets  of  the  dissolved  company.*^ 

§  4805.  —  Liability  as  enforceable  at  law  or  in  equity.  A  person 
having  a  right  to  enforce  against  a  consolidated  corporation  a  liabil- 
ity originally  incurred  by  one  of.  the  consolidating  corporations, 
whether  arising  from  contract  or  tort,  need  not  proceed  in  equity, 
but  may  maintain  an  action  at  law.**    However,  a  creditor  of  a  con- 

E.  E.,  130  Mich.  300,  89  N.  W.  960.  40Pearce  v.  Brilliant  Coal  Co.,  — 

36  In   re   TJtica   Nat.   Brewing   Co.,      Ala.  — ,  77  So.   4. 

154  N.  T.  268,  48  N.  E.  521.  41  Chase  v.  Vanderbilt,  62  N.  T.  307. 

37  Solmonovich  v.  Denver  Consol.  42  Lowther  v.  Lowther-Kaufmann 
Tramway  Co.,  39  Colo.  282,  89  Pac.  Oil  &  Coal  Co.,  75  W.  Va.  171,  83  S. 
57.  E.  49. 

38  Southern   Steel   Co.    v.   Hopkins,  43  Arkansas.     Sappington  v.   Little 
157  Ala.  175,  20  L.  E.  A.  (N.  S.)  848,  '    Rock,  M.  E.  &  T.  E.  Co.,  37  Ark.  23. 
131   Am.   St.   Eep.   20,   16   Ann.   Cas.  Illinois.     Wes.tern  Union  E.  Co.  v. 
690,  47  So.  274.  Smith,  75  HI.  496. 

39  Grosse  Pointe  Tp.  v.  Detroit  &  L.  Indiana.  Indianapolis,  C.  &  L.  B. 
St.  C.  E.  E.,  130  Mich.  363,  90  N.  W.  Co.  v.  Jones,  29  Ind.  465,  95  Am.  Dec. 
42.  654. 
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solidating  corporation  may  proceed  in  equity  to  enforce  his  rights 
against  the  consolidated  corporation,  or  against  the  property  of  the 
consolidating  corporation  in  its  hands,**  at  least  if  he  has  no  adequate 
remedy  at  law.*^  It  has  been  held,  however,  in  some  cases,  that  where, 
by  the  statute  under  which  the  consolidation  is  effected,  or  other- 
wise, the  consolidated  corporation  is  liable  for  the  debts  of  the  con- 
solidating corporations,  the.  creditor's  remedy  at  law  is  complete  and 


Mississippi.  Morrison  v.  American 
Snuff  Co.,  79  Miss.  330,  89  Am.  St. 
Rep.  598,  30  So.  723. 

Virginia.  Langhorne  v.  Richmond 
Ey.  Co.,  Sa  Va.  369,  22  S.  E.  159. 

"There  has  been  some  question 
whether  the  consolidated  company 
could  be  sued  in  an  action  at  law  for 
the  liabilities  of  the  companies  com- 
posing it,  or  whether  the  proceeding 
must  be  in  equity.  But  the  better 
view  seems  to  be  that  when  a  consol- 
idation has  been  authorized  and  made, 
it  confers  all  the  rights,  property,  and 
franchises  of  the  old  company  upon 
the  new  or  consolidated  company,  and 
subjects  it  to  all  the  liabilities  of  the 
old  companies;  and  an  action  at  law 
may  be  brought  against  the  new  or 
consolidated  company  for  the  debts 
or  torts  of  the  old  companies.  The 
question  is  not  whether  the  consolida- 
tion compels  a  creditor  to  accept  the 
defendant  corporation  as  a  new  debt- 
or against  his  will,  or  a  person  who 
has  been  injured  to  resort  to  a  stran- 
ger for  satisfaction,  but  whether  it 
empowers  the  creditor  or  the  person 
Injured  to  resort,  if  he  desires  to  do 
so,  in  the  first  instance,  to  the  corpo- 
ration which  by  the  terms  of  the  con- 
solidation is  made  liable  to  him.  The 
privity,  some  cases  say,  necessary  to 
support  this  action,  is  created  by  the 
statute  authorizing  the  consolidation 
and  the  purchase  and  conveyance  un- 
der it.  Other  authorities  place  the 
right  to  bring  such  action  om  the 
ground  that  the  effect  of  the  consoli- 
dation is,  as  to  the  liabilities  of  the 


old  company,  not  to  dissolve  the  cor- 
poration which  is  the  immediate  debt- 
or, but  to  continue  its  existence  in  the 
consolidated  corporation."  If,  "by 
authority  of  law  and  the  act  of  the 
parties,  the  consolidated  corporations 
are  molded  into  one  with  none  of 
their  rights  impaired,  and  none  of 
their  responsibilities  lessened,  there  is 
no  good  reason  why  the  same  proceed- 
ings may  not  be  had  against  the  new 
corporation  as  might  have  been  had 
against  the  old  to  compel  payment  of 
liabilities.  It  avoids  circuity  of  ac- 
tion. It  allows  the  party  with  whom 
the  contract  was  made,  or  to  vvhom  the 
injury  was  done,  to  proceed  directly 
against  the  corporation  which,  by  vir- 
tue of  the  consolidation  proceedings, 
is  made  liable  for  it."  Langhorne  v. 
Richmond  Ey.  Co.,  91  Va.  369,  374, 
22  S.  E.  159. 

In  case  of  a  tort,  when  there  has 
been,  a  consolidation  or  merger  of  the 
company  liable,  it  is  not  necessary  to 
first  establish  the  claim  against  such 
company,  but  the  action  may  be 
brought  directly  against  the  new  or 
absorbing  company.  Ledbetter  v.  Sun- 
flower State  Oil  Co.,  96  Kan.  636,  152 
Pac.  763. 

44  The  existence  of  a  legal  remedy 
is  not  exclusive.  Morrison  v.  Ameri- 
can Snuff  Co.,  79  Miss.  330,  89  Am. 
St.  Eep.  598,  30  So.  723.  See  also 
Vieksburg  &  Y.  C.  Tel.  Co.  v.  Citizens' 
Tel.  Co.,  79  Miss.  341,  89  Am.  St.  Bep. 
656,  30  So.  725. 

45  Harrison  v.  Arkansas  Valley  By. 
Co.,  4  MeCrary  264,  13  Fed.  522. 
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adequate,  and  he  cannot  proceed  against  the  consolidated  corpora- 
tion in  equity.*^ 

In  New  York,  under  the  merger  statute,  a  creditor  of  the  absorbed 
company  must  first  recover  a  judgment  against  the  absorbed  com- 
pany, before  it  can  reach  the  property  of  such  absorbed  company  in 
the  hands  of  the  company  into  which  it  is  merged,  by  a  suit  in  equity 
to  reach  a  trust  fund.*'' 

§  4806.  —  Ri|^ht  to  follow  assets  into  hands  of  consolidated  com- 
pany. That  the  creditors  of  the  consolidating  corporations  may  fol- 
low their  assets  into  the  hands  of  the  consolidated  corporation  can 
admit  of  no  question;  and  they  cannot  be  deprived  of  this  right  by 
the  consolidation  agreement  or  by  the  statute  authorizing  the  consoli- 
dation, unless  the  authority  to  consolidate  was  given  before  they 
became  creditors.**  If  authority  to  consolidate  was  conferred  when, 
the  contract  was  entered  into,  the  creditor  must  be  assumed  to  have 
contra-cted  with  reference  to  the  existence  of  the  power,  and  he  may 
be  restricted  to  a  remedy  against  the  consolidated  corporation.**  If 
an  action  is  brought  against  a  company  and  a  judgment  against  it  is 
obtained  after  the  consolidation,  execution  may  be  levied  upon  the 
property  of  the  constituent  company  in  the  possession  of  the  con- 
solidated company,  in  some  jurisdictions.^* 

A  creditor  of  a  consolidating  corporation  may  waive  his  right  to 
follow  its  assets  into  the  hands  of  the  consolidated  corporation,  or 
he  may  lose  the  right  by  laches  in  asserting  it,  or  by  the  intervention 
of  rights  of  bona  fide  purchasers  or  incumbrancers  for  value.  If  a 
creditor  of  one  of  the  consolidating  corporations  sues  and  recovers  a 
judgment  against  the  consolidated  corporation  on  his  claim,  he  caji- 
not  afterwards  enforce  his  judgment  against  property  of  the  consoli- 
dating co'rporation  conveyed  to  bona  fide  purchasers  before  recovery 
of  the  judgment.®^ 

46  Arbuckle  v.  Illinois  Midland  Ey.  In   ease    of    consolidation,    the   lia- 

Co.,   SI  111.  429;   Uiiited  New  Jersey  bilities  of  the   consolidating  compan- 

Railroad  &  Canal  Co.  v.  Hoppock,  28  ies     cannot     be     transferred    to    the 

N.  J.  Eq.  261.  consolidated  company  without  the  con- 

*■?  See  Irvine  v.  New  York  Edison  sent  of  the  creditors.    Market  St.  By. 

Co.,  207  N.  Y.  425,  Ann.  Gas.  1914  C'  Co!  v.  Hellman,  109  Oal.  571,  42  Pac. 

441,  101  N.   B.   358,   afC'g  143  N.  Y.  225. 

App.  r»iv.  344,  128  N.  Y.  Supp.  297.  49  Indianola  R.  Co.  v.  Fryer,  56  Tex. 

48  Market  St.   Ey.  'Co.   v.   Hellman,'  609. 

109   Cal.   571,   42, Pac.   325;    Chicago,  60 Atlantic   Coast   Line    E.    Co.    v. 

B.  I.  &  P.  E.   Co.  V.  Moffitt,  75  IK.  Cone,  53  Fla.  1017,  43  So.  514. 

524;  New  Bedford  E.  Co.  v.  Old  Col-  51  McMahan    v.    Morrison,    16   Ind. 

ohy  E.  Co.,  120  Mass.  397.  172,  79  Am.  Dee.  418. 
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§  4807.  —  Pleading.  In  suing  a  consolidated  corporation,  at  least 
where  the  constituent  corporations  are  domestic  ones,  it  seems  that 
it  is  sufficient'  to  merely  allege  that  the  defendant  is  a  consolidation 
of  other  named  corporations  without  going  into  details  showing  the 
incorporation.*'^  Thus,  in  a  suit  to  hold  a  consolidated  company 
liable  on  a  judgment  against  one  of  the  constituent  companies,  it 
is  held  sufficient  to  allege  generally  a  consolidation  between  the  com- 
pany which  is  the  judgment  debtor  and  the  other  constituent  com- 
pany.^3  But  it  is  improper  to  charge  the  transaction,  where  with  a 
constituent  company,  as  having  been  by  and  with  the  consolidated 
company,**  and  where  the  cause  of  action  is  one  originally  accruing 
against  a  constituent  company,  it  must  be  shown  against  which  con- 
stituent company  it  accrued  and  aver  such  facts  as  will  subject  the 
consolidated  company  to  liability  thereon.**  A  statute  providing  that 
an  allegation  of  corporate  capacity  shall  be  taken  as  true,  unless 
specifically  denied,  does  not  apply  to  an  allegation  of  consolidation.*® 

§4808.  Joinder    of    old    and   new    corporation    as    defendants. 

Ordinarily,  an  action  on  a  claim  against  a  constituent  company  can- 
not join  as  defendants  both  the  constituent  company  and  the  consoli- 
dated company.*''  However,  it  has  been  held  that  an  action  instituted 
naming  a  corporation  and  the  purchaser  of  its  property  which  assumed 
its  debts,  as  defendants,  may  be  proper  where  all  of  the  property 
of  the  predecessor  corporation  has  been  trEinsferred  to  such  successor, 
the  original  cause  of  action  having  been  against  the  predecessor  cor- ' 
poration.** 

52  Jackson   Consol.   Traction   Co.   v.  53  Green   v.   Michigan   United  Eys. 

Jackson  Circuit  Judge,  155  Mich.  522,  Co.,  159  Mich.  58,  123  N,  "W.  607,  fol- 

119  N.  W.  915,  15  Det.  L.  N.  1081.  lowing  Jackson  Consol.  Traction  Co.  v. 

Averments  of  the  steps  taken  to  ef-  Jackson  Circuit  Judge,  155  Mich.  522, 

feet   the    consolidation    are    unneces-  119  N.  W.  915. 

sary.     Collins  v.  Chicago,  St.  P.  &  F.  54  Marquette,    H.    &    O.    R.    Co.    v. 

du  L.  R.  Co.,  14  Wis.  492.  Langton,  32  Mich.  250,  251. 

The  oormplaint  need  not  contain  the  55  Indianapolis,   C.   &   L.   R.   Co.   v. 

articles   of   consolidation.     Cleveland,  Jones,  29  Ind.  465,  95  Am.  Dee.  654; 

C,  C.  &  St.  L.  Ry.  Go.  v.  Prewitt,  134  Marquette,  H.  &  0.  R.  Co.  v,  Langton, 

tnd.  557,  33  N.  E.  367.  32  Mich.  251;  Langhorne  v.  Richmond 

If  the  consolidation  was  under  the  Ey.  Co.,  91  Va.  369,.  22  S.  E.  159. 

statutes  of  another  state,  it  is  suflS.-  58  Koons  v.   Chicago  &  N.  W.  Ry. 

cient  to  set  out  such  statutes  and  al-  Co.,  28  Iowa  493. 

lege,  that  their  provisions  have  been  67  Langhorne  v.  Richmond  Ry.  Co., 

complied    with.      Rothschild    v.    Bio  91  Va.  369,  22  S.  E.  159. 

Grande  Western  Ry.  Co.,  63  Hun  (N.  58  Citizens '  St.  R.  Co.  v.  Shepherd, 

Y.)  632,  18  N.  T.  Supp.  548.  30  Ind.  App.  193,  65  N.  3.  765. 
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§  4809.  Actions  by  consolidated  or  purchasing  company.  The  con- 
solidated company  may  itself  sue  on  claims  which  originally  belonged 
to  the  constituent  companies  but  which  have  become  its  property 
by  reason  of  the  consolidation.  If  the  name  of  the  constituent  cor- 
poration is  necessary  in  an  action  by  a  consolidated  company,  as 
against  a  special  objection  urging  and  showing  such  necessity,  the 
defect  may  bei  cured  by  amendment  and  is  not  available  on  a  motion 
to  dismiss.^'  So,  in  some  cases,  wher.e  there  is  merely  a  purchase, 
the  purchasing  corporation  may  sue  on  claims  originally  held  by  the 
selling  corporation.**  In  an  action  by  a  consolidated  company,  on 
a  claim  belonging  to  one  of  the  constituent  companies,  the  complaint 
should  show  the  consolidation  according  to  law.** 

§4810.  Actions  by  constituent  or  selling  company.  Ordinarily, 
after  consolidation,  a  constituent  company  cannot  sue  on  claims  held 
by  it  which  pass  to  the  consolidated  corporation.*^  But  where  the 
consolidation  agreement  provided  that  the  choses  in  action  of  the 
constituent  companies  should  be  realized  on  and  the  proceeds  paid 
over  to  the  consolidated  company,  and  there  was  no  transfer  or  as- 
signment of  such  choses  in  actiqn  to  the  new  company,  a  constituent 
company  may  sue  on  one  of  its  choses  in  action  in  its  own  name.*' 
A  company  which  has  transferred  all  its  property  and  franchises 
except  the  franchise  to  be  a  corporation  is  nevertheless,  under  the 
New  York  statutes,  authorized  to  sue  to  restrain  the  transferee  cor- 
poration from  using  its  name,  although  it  has  voluntarily  dissolved, 
where  there  are  outstanding  debts  on  which  it  is  still  liable.** 

§  481>1.  Effect  of  consolidation  or  merger  while  action  is  pending. 

A  consolidation  or  merger  pending  an  action  by  or  against  one  of 
the  combining  companies  does  not  kill  or  destroy  the  cause  of  action, 

69  Southern    Steel    Co.    v.    Horpkins,  61  University   of   Vermont   v.   Bax- 

157  Ala.  175,  20  L.  E.  A.  (N.  S.)  848,  ter  's  Estate,  43  Vt.  645,  42  Vt.  99. 

113  Am.  St.  Eep.  20,  16  Ann.  Gas.  690,  62  While    this    is    undoubtedly    the 

47  So.  274.  rule,  the   contrary  seems  to  be  held 

60  By  a  purchase  of  the  assets  of  in  Barrett  v.  Stoddard  County   (Mo. 

one  corporation  by  another,  the  pur-  App.),  183  S.  W.  644. 

chasing  corporation  may  acquire  such  63Eastfield  S.   S.  Co.,  Ltd.  v.  Me- 

interest  in  a  suit  pending,  instituted  Keon,   201   Fed.   465,  rev'g  on   other 

by  the  selling  corporation,  that  it  may  grounds  186  Fed.  357. 

prorsecute  the  same  in  its  own  name.  64  Metropolitan   Telephone   &   Tele- 

St.  Francis  Elec.  Light  Co.  v.  Elec.  graph  Co.  v.  Metropolitan  Telephone 

Supply   Co.,   69   Ark.   174),   61    S.   W.  &  Telegraph  Co.,  156  N.  T.  App.  Div. 

912.                                             '  577,  141  N.  Y.  Supp.  598. 
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but  in  all  cases  a  recovery  may  be  had  by  or  against  either  the  old 
company  or  the  new  company.^*  The  general  rule  is  that  actions 
by  or  against  a  corporation  do  not  abate  by  reason  of  its  consolida- 
tion with  another  company,*^  but  generally  in  such  cases  the  proper 
procedure  is  to  substitute  the  consolidated  company  as  plaintiff  or 
defendant.^''  Especially  is  there  no  abatement  if  the  consolidation 
statute  continues  all  the  liabilities  of  the  constituent  companies  or 
expressly  provides  that  pending  actions  shall  not  abate.®*  Where,  by 
statute,  consolidation  does  not  abate  pending  actions,  a  consolidated 
corporation  brought  in  as  a  defendant  cannot  contend  that  no  recov- 
ery can  be  had  against  it  because  the  action  was  not  commenced 
against  it  within  the  time  fixed,  by  the  contract,  where  it  was  com- 


68  If  a  company  is  consolidated  with 
another,  pending  an  action  brought 
by  it,  the  cause  of  action  does  not 
die  but  passes  to  the  new  company, 
and  the  consolidation  must  be  con- 
sidered merely  matter  in  abatement. 
Swartwout  v.  Michigan  Air  Line  B. 
Co.,  24  Mich.  389. 

66  California  Cent.  Ey.  Co.  v.  Hoop- 
er, 76  Cal.  404,  18  Pac.  599;  Evans 
V.  Interstate  Rapid-Transit  By.  Co., 
106  Mo.  594,  601,  17  S.  W.  489;  East 
Tennessee  &  G.  B.  Co.  v.  Evans,  53 
Tenn.  607;  Calvert,  W.  &  B.  V.By. 
Co.  V.  Driskill,  31  Tex.  Civ.  App.  200, 
71  S.  W.  997, 

In  a  Mississippi  case  it  was  held 
that  a  suit  against  a  corporation  did 
not  abate,  and  might  be  prosecuted 
to  judgment,  after  the  corporation  was 
consolidated  with  another,  notwith- 
standing the  consolidation  was  author- 
ized by  the  legislature,  and,  appar- 
ently, notwithstanding  the  fact  that 
there  was  no  statute  declaring  that 
pending  actions  should  not  abate.  The 
court  said  that  the  action  of  the 
legislature  authorizing  the  consoli- 
dation, and  the  action  of  the  cor- 
poration under  such  authoris^ation, 
could  not  defeat  or  prejudice  the 
right  of  the  plaintiff  in  suits  pend- 
ing against  it.  Shackleford  v.  Mis- 
sissippi Cent.  B.  Co.,  52  Miss.  159. 

In  case  of  a  merger,  the  merging 


company  may  prosecute  a  suit  be- 
gun by  the  absorbed  company  and 
still  pending.  Standifer  v.  Bond 
Hardware  Co.  (Tex.  Civ.  App.),  94  S. 
W.  144. 

67  See  infra,  this  section. 

68  United  States.  Edison  Elec. 
Light  Co.  V.  Westinghouse,  34  Fed. 
232,  construing  New  York  statute. 

Illinois'.  Chicago,  S.  P.  &  C.  B.  Co. 
V.  Ashling,  160  111.  373,  43  N.  E.  373, 
aff'g  56  111.  App.  327;  Eranklin  Life 
Ins.  Co.  V.  Hicksoru,  97  HI.  App.  387, 
aff'd  197  111.  117,  64  N.  E.  248. 

New  York.  Gale  v.  Troy  &  B.  B. 
Co.,  51  Hun  470,  4  N.  Y.  Supp.  295. 

Pennsylvania.  Baltimore  &  S.  B. 
Co.  V.  Musselman,  2  Grant's  Cas.  348. 

Tennessee.  East  Tennessee  &  G.  B. 
Co.  V.  Evans,  6  Heisk.  607. 

Such  a  statute  is  effective  to  pre- 
vent an  abatement  in  a  federal  court 
of  an  action  by  a  constituent  com- 
pany. Edison  Elec.  Light  Co.  v. 
United  States  Elec.  Lighting  Co.,  52 
Fed.  300;  Edison  Elec.  Light  Co.  v. 
Westinghouse,  34  Fed.  232. 

Statutes  providing  that  actions  or 
proceedings  pending  at  the  time  of 
consolidation  shall  not  abate  or  dis- 
continue by  reason  thereof  apply  to 
actions , pending  in  other  states.  Bid- 
dell  V.  Eochester  German  Ins.  Co.  of 
New  York,  35  B.  L  45,  85  Atl.  273. 
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menced  against  the  constituent  company  within  such  l^ime  and  the 
consolidation  not  effected  until  after  such  time.^® 

Pending  actions  pr  proceedings  by  or  against  the  consolidating  cor- 
porations generally  ihay  be  revived  by  or  against  the  new  corpora- 
tion, or  it  may  be  substituted  as  a  party.'j'**  The  only  ground 
of  controversy  is  whether  the  proceedings  must  continue  by  or  against 
the  original  company,  as  some  cases  hold,'''^  or  whether  the  consoli- 


69  Franklin  Life  Ins.  Co.  v.  Hick- 
son,  197  111.  117,  64  N.  B.  248,  afC'g 
97  111.  App.  387,  action  on  insurance 
policy. 

70  California.  California  Cent.  Ey, 
Co.  V.  Hooper,  76  Cal.  404,  18  Pac. 
599. 

Illinois.  Franklin  Life  Ins.  Co.  v. 
Hiekson,  97  111.  App.  387,  aff'd  197 
111.  117,  64  N.  E.  248. 

Indiana.  Louisville,  E.  &  St.  L. 
Consol.  E.  Oo.  V.  Summers,  131  Ind. 
241,  30  N,  E.  873;  JefEersonville,  M.  & 
I.  E.  Go.  V.  Hendricks,  41  Ind.  48. 

Kansas.  Curry  v.  Kansas  &  C.  P. 
Ey.  Co.,  61  Kan.  ,541,  60  Pac.  325. 

IMissouri.  Kinion  v.  Kansas  City, 
Ft.  S.  &  M.  E.  Co.,  39  Mo.  App.  382. 

New  York.  Prouty  v.  Lake  Sliore 
&  M.  S.  E.  Co.,  »5  N.  Y.  272. 

Texas.  Texas  &  P.  Ey.  Co.  v. 
Murphy,  46  Tex.  356,  360,  26  Am.  Eep. 
272. 

It  has  been  held  that  proceedings 
instituted  by,  a  railroad  company  to 
condemn  land  for  ■  its  road;  in  which 
commissioners  have  made  their  report 
and  award  of  damages,  from  which  the 
landowner  has  appealed,  do  not  be- 
come void  ab  initio,  nor  abate,  by 
reason  of  the  consolidation  and  merg- 
er of  •  the  company  with  another 
railroad  company,  forming  a  new  com- 
pany, as  provided  by  statute;  but  the 
rights  in  the  land  acquired  by  the 
condemnation  proceedings  survive,  and 
pass  to  the  new  company,  and  it  may 
be  substituted  as  appellee.  Day  v. 
New  York,  S.  &  W.  E.  Co.,"  58  N.  J. 
L..  677,  34  Atl.  1081. 

On  consolidation  of  a  plaintiff  cor- 


poration, the  consolidated  corporation 
may  be  substituted  as  a  party  under 
a  statutory  provision  that  an  action 
shall  not  abate  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  action 
surviv'e  or  continue,  and  that,  in  case 
of  any  disability  of  a  party,  the  court 
may  allow  the  action  to  be  continued 
by  or  against  his  representative  or 
successor  in  interest;  and  that,  in  case 
of  any  other  transfer  of  interest, 
the  action  may  be  continued  in  the 
name  of  •  the  original  party, .  or  the 
court  may  allow  the  party  to  whom 
the  transfer  is  made  to  be  substituted 
in  the  action.  California  Cent.  Ey. 
Co.  v.  Hooper,  76  Cal.  404,  18  Pac. 
599. 

The  consolidated  company  may  as- 
sert the  rights,  equities  and  defenses 
of  a  constituent  company  in  regard  to 
a  suit  brought  against  the  latter  be- 
fore the  consolidation.  Southern  Steel 
Co.  V.  Hopkins,  157  Ala.  175,  20  L. 
E.  A,  (N.  S.)  848,  131  Am.  St.  Eep. 
20,  16  Ann.  Cas.  690,  47  So.  274. 

Where  a  corporation  conveys  its  en- 
tire property  to  another  during  the 
pendency  of  an  action  against  the  con- 
veying corporation,  the  bill  may  be 
amended  substituting  the  purchasing 
corporation  as  party  defendant.  Com. 
v.  Newton,  186  Mass.  286,  71  N.  E.  699. 

Although  the  action  does  not  abate, 
it  may  be  dismissed  as  against  a  com- 
pany which  has  become  consolidated 
pending  suit.  Franklin  Life  Ins.  Co. 
V.  Hiekson,  97  111,  App.  387,  aff'd  197 
HI.   117,   64   N.   E.   248. 

71  Shaokleford  v.  Mississippi  Cent. 
E.  Co.,  52  Miss.  159. 
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dated  company  mjist  be  substituted,  which  is  the  general  rule  '^^ 
unless  there  is  a  statute  to  the  contrary J^  In  some  states,  a  party 
in  a  pending  suit  against  a  constituent  company  at  the  time  of  con- 
solidation, has,  by  virtue  of  the  statutes,  an  option  to  either  proceed 
against  the  consolidated  corporation  or  press  his  claim  to  judgment 
against  the  constituent  corporation.'* 

"When  a,  corporation  is  consolidated  with  another,  and  thereby 
dissolved,  while  an  action  is  pending  against  it,  the  action  does  not 
continue  as  against  the  new  corporation  merely  by  reason  of  its  suc- 
cession, and  no  judgment  can  be  rendered  against  the  new  corpora- 


72  Wagner  v.  Atchison,  T.  &  S.  F. 
H.  Co.,  9  Kan.  App.  661,  58  Pao.  1018. 

A  pending  suit  is  not  affected  by 
a  consolidation,  further  than  to  re- 
quire a  substitution  of  parties.  Bir- 
mingham Eailway,  Light  &  Power  Co. 
V.  Enslen,  144  Ala.  343,  39  So.  74. 

In  Kansas,  after  consolidation,  no 
pending  suit  can  be  prosecuted  by  or 
against  a  constituent  company  in  its 
original  najne,  but  the  consolidated 
corporation  must  be  substituted  with- . 
in  one  year.  Kansas,  O.  &  T.  Ey. 
Co.  V.  Smith,  40  Kan.  192,  19  Pae. 
636;  Wagner  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  9  Kan.  App.  661,  58  Pac.  1018; 
Council  Grove,  O.  C.  &  O.  Ey.  Co.  v. 
Lawrence,  3  Kan.'  App.  274,  45  Pae. 
125. 

However,  decisions  are  found  hold- 
ing that  where  two  corporations  are 
consolidated,  after  an  action  is  begun 
against  one  of  them,  the  consolidation 
does  not.  so  terminate  the  existence  of 
the  defendant  corporation  as  to  bar 
entry  of  judgment  against  it.  Calvert, 
W.  '&  B.  V.  Ey.  Co.  v.  Driskill,  31 
Tex.  Civ.  App.  200,  71  S.  W.  997. 
Unless  otherwise  provided  by  statute, 
an  action  does  not  abate  upon  the 
consolidation  of  defendant  with  an- 
other company,  and  the  new  corpora- 
tion need  not  be  substituted  as  de- 
fendant. Pearee  v.  Brilliant  Coal  Co., 
—  Ala.  — ,  77.S0.  4. 

78  See  supra,  this  section. 

74  Where  a  statute,  although  author- 


izing existing  corporations  to  consoli- 
date, reserves  rights  of  creditors 
unaffected  by  such  consolidation,  the 
substitution  of  ;  parties  is  not  neces- 
sary in  an  action  pending  against  one 
of  the  corporations  at  the  time  of 
consolidation.  The  court  said:  "It 
would  seem  to  be  apparent  beyond 
discussion,  that  a  corporation  no  more 
than  a  natural  person  by  transfer  of 
its  assets  and  liabilities  to  another 
cannot  discharge  its  own  liabilities  nor 
disturb  suits  already  pending  to  en- 
force them.  The  plaintiff  may  have 
had  the  election  of  pursuing  the 
united  corporation  but  he.  was.  under 
no  compulsion  to  follow  it;  any  statu- 
tory enactment  endeavoring  to  affect 
or  prejudice  plaintiff's  existing  rights 
as  consequence  of  a  merger  embracing 
a  corporation  against  which  he  was 
proceeding  would  probably  be  invalid 
and  unconstitutional."  Wells  v.  Mis- 
souri-Edison Elec.  Co.,  108  Mo.  App. 
607,  84  S.  W.  204. 

In  Utah,  under  a  statute  providing 
that  the  constituent  companies  are 
not  relieved  from  their  respective 
debts  and  liabilities,  although  the 
consolidated  corporation  is  thereby 
made  liable  for  the  debts  and  liabili- 
ties of  both,  it  is  proper  to  deny  a 
motion  to  substitute  a  consolidated 
company  where  consolidation  takes 
place  pending  the  action.  Thomas  v. 
Ogden  Eapid  Transit  Co.,  47  Utah  595, 
155  Pac.  436. 
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tion  unless  it  is  made  a  party.'* 

§4812.  Mode  of  eiiforcin^  liability  of  purchasing  company  where 
there  is  no  consolidation.  As  already  stated,  a  company  purchasing 
the  property  of  another  is  ordinarily  not  liable  on  claims  against 
the  latter,'^  unless  such  liabilities  are  expressly  assumed.  Where 
one  company  expressly  assumes  the  debts  of  another  company  whose 
property  it  takes  over,  the  question  whether  a  creditor  or  one  having 
a  claim  against  the  latter  company  can  sue  the  former  directly  in  an 
action  at  law  depends  upon  what  rule  prevails  in  the  particular 
jurisdiction  as  to  the  right  of  one  for  whose  benefit  a  promise  is 
made  to  another  person  to  himself  sue  at  law  for  the  breach  of  such 
promise.''"''  In  most  jurisdictions,  a  direct  action  at  law  may  be 
brought  against  the  purchasing  corporation.'"  In  some  jurisdictions, 
however,  a  contrary  rule  is  established,''*  at  least  where  the  liability 
sought  to  be  enforced  is  for  a  tort.  8° 


TSSelma,  E.  &  D.  E.  Co.  v.  Harbin, 
40  Ga.  706. 
78  See  §  4751,  supra. 

77  See  Hawkins  v.  Central  of 
Georgia  E.  Co.,  119  Ga.  159,  46  S.  E. 
82,  where  matter  controlled  by  statute. 

78  United  States.    Central  Eleo.  Co. 
V.   Spragu6   Elec.   Co.,    120   Fed.   925,. 
rule   in   Illinois;   First  Nat.  Bank   of 
Chattanooga  v.  Eadford  Trust  Co.,  80 
Fed.  569;  McKeefrey  v.  Connellsville 

-Coke  &  Iron  Co.,  56  Fed.  212. 

Indiana.  Lake  Erie  &  W.  Ey.  Co. 
V.  Griffin,  92  Ind.  487. 

Iowa.  Luedeeke  v.  Des  Moines 
Cabinet  Co.,  140  Iowa  223,  32  L.  E.  A. 
(N.  S.)  616,  118  N.  W.  456;  Calumet 
Paper  Co.  v.  Stottslnv.  Co.,  96  Iowa 
147,  59  Am.  St.  Eep.  362,  64  N.  W.  782. 

Kansas.  Baker  v.  Harpster,  42  Kan. 
511,  22  Pae.  415. 

Massachusetts.  Episcopal  Charita- 
ble Society  v.  Episcopal  Church  in 
Dedham,  1  Pick.  372. 

Michigan.  Eehberg  v.  Tontine 
Surety  Co.,  131  Mich.  135,  91  N.  W. 
132,  9  Tyet.  L.  N.  272. 

Nebraska.  Austin  v.  Tecumseh  Nat. 
Ban!:,  49  Neb.  412,  35  L.  E.  A.  444, 


59  Am.  St.  Eep.  543,  68  N.  W.  628. 

North  Carolina.  Friedenwald  v. 
Asheville  Tobacco  Works  &  Cigarette 
Co.,  117  N.  e.  544,  23  S.  E.  490. 

Tennessee.  Noll  v.  Chattanooga  Co. 
(Tenn.  Ch.  App.),  38  S.  W.  287. 

Texas.  Island  City  Sav.  Bank  v. 
Sachtleben,  67  Tex.  ,  420,  3  S.  W. 
733. 

West  Virginia.  Lowther  v.  Lowfcher- 
Kaufmann  Oil  &  Coal  Co.,  75  W.  Va. 
171,  176,  83  S.  E.  49. 

And  see  Greene  v.  Middlesborough 
Town  &  Lands  Co.,  22  Ky.  L.  Eep. 
1715,  61  S.  W.  288. 

Federal  courts  follow  the  law  of 
the  state  in  regard  to  this  question. 
Central  Elec.  Co.  v.  Sprague  Elec.  Co., 
120  Fed.  925. 

79  Hawkins  v.  Central  of  Georgia 
E.  Co.,  119  Ga.  159,  46  S.  E.  82.  See 
also  Sharpies  Co.  v.  Harding  Creamery 
Co.,  78  Neb.  795,  11  L.  E.  A.  (N.  S.) 
863,  111  N.  W.  783. 

80  Hawkins  v.  Central  of  Georgia 
E.  Co.,  119  Ga.  159,  ^  S.  E.  82,  con- 
struing local  statutes. 

An  express  assumption  of  debts  and 
liabilities  does  not  authorize  a  direct 
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If  the  purchasing  company  expressly  assumes  the  obligations  of 
the  selling  company,  a  direct  suit  on  a  claim  may  be  brought  in  equity, 
in  a  federal  court,  against  the  purchasing  corporation,"  and  in  such 
a  suit  it  is  not  necessary  to  join  the  selling  company  as  a  defendant 
where  it  is  in  effect  dissolved.'^ 

Assumption  of  the  debts  of  the  selling  company  by  the  purchas- 
ing company  does  not  deprive  a  creditor  of  the  selling  company  of 
the  right  to  sue  it  rather  than  the  purchasing  company.*' 

Where  the  indebtedness  of  a  foreign  corporation  is  assumed  by  a 
domestic  corporation,  the  statute  of  limitations  begins  to  run  from 
the  date  of  assumption  rather  than  the  time  when  the  right  of  action 
originally  accrued  as  against  the  foreign  corporation.** 

§  4813.  Evidence  of  consolidation  and  presumptions  in  favor  of. 
Ordinarily  the  consolidation  may  be  proved  by  introducing  a  cer- 
tified copy  of  the  articles  of  consolidation  as  filed  with  the  secretary 
of  state.**  One  having  a  claim  against  a  corporation  has  the  burden 
of  proof  to  show  that  it  has  merged  into  or  been  consolidated  with  an- 
other corporation,  where  he  seeks  to  hold  liable  the  consolidated  or 
absorbing  company,  or  that  the  defendant  corporation  has  assumed 


suit  against  the  transferee  for  a  tort. 
Louisville  &  N.  E.'  Co.  v.  Hughes,  134 
Ga.  75,  67  S.  B.  542. 

An  agreement  by  the  purchasing 
company  to  "assume,  discharge  and 
perform  all  the  obligations"  of  the 
selling  company,  "and  all  its  liabili- 
ties of  what  kind  soever"  has  been 
held  not  to  make  the  purchasing  com- 
pany directly  liable  in  an  action  "at 
law"  for  a  tort  of  the  selling  com- 
pany, there  being  no  consolidation. 
Capital  Traction  Co.  v.  OfEutt,  17  App. 
Cas.  (D.  C.)  292,  308,  53  L.  E.  A.  390. 

M  Dancel  v.  Goodyear  Shoe  Ma- 
chinery Co.  of  Portland,  Maine,  137 
Fed.  157,  aff'd  144  Fed.  679. 

82  Where  a  corporation  transfers  its 
entire  property  and  assets  to  another 
corporation,  the  vendee  assuming  all 
its  liabilities  and  obligations,  the  ven- 
dor so  completely  winding  up  its  af- 
fairs that  it  no  longer  holds  meetings 
or  transacts  business,  it  is  not  neces- 
sary that  the  vendor  corporation  be 
made   a   party   to    a   suit  in    equity 


against  the  vendee  corppration  to  en- 
force its  liability  on  a  certain  con- 
tract entered  into  by  the  vendor  cor- 
poration prior  to  sale  of  its  assets. 
Dancel  v.  Goodyear  Shoe  Machinery 
Co.  of  Portland,  Maine,  137  Fed.  157, 
aff'd  144  Fed.  679. 

83  Billmyer  I/umber  Co.  v.  Mer- 
chants'  Coal  Co.,  66  W.  Va.  696,  26 
L.  E.  A.  (N.  S.)  1101,  66  S'.  E.  1073. 

84  Gray  Lithograph  Co.  v.  American 
Watchman 's  Time'  Detector  Co.,  44  N. 
Y.  Misc.  206,  88  N.  Y.  Supp.  857. 

85  Columbus,  C.  &  I.  E.  Co.  v.  Skid- 
more,  69  HI.  566.  Compare  Mont- 
gomery v.  Seaboard  Air  Line  Ey.,  73 
S.  C.  503,  53  S.  E.  987.  See  Leaven- 
worth County  Com'rs  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  134  TJ.  S.  688,  33  L.  Ed. 
1064,  where  statute  so  provided. 

As  to  proof  and  presumption  of 
ratification  of  agreement  by  the  stock- 
holders, where  the  minutes  of  a  con- 
solidating corporation  have  been  lost, 
see  Phinizy  v.  Augusta  &  K.  E.  Co., 
62  Fed.  678. 
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the  debt.*^  Conversely,  if  a  consolidated  corporation  sues  on  a  claim 
of  a  constituent  company,  it  must  show  the  performance  of  conditions 
precedent  to  its  existence  as  a  consolidated  company.^''  But,  in  the 
absence  of  evidence  to  the  contrary,  it  will  always  be  presumed  that 
corporations,  in  consolidating  under  statutory  authority,  have  com- 
plied with  the  requirements  of  the  statute." 

In  an  action  against  the  consolidated  company,  admissions  made 
prior  to  the  consolidation,  by  the  constituent  corporation  originally 
liable;  are  admissible  in  evidence  against  the  consolidated  corpora- 
tion.'^ 


Xn.    CONSOLIDATION   OF  COKPORATIONS  CREATED   BY   DIFFERENT   STATES 

§  4814.  General  consideratioiis.  As  a  result  of  the  consolidation 
of  corporations  of  different  states,  there  has  arisen  a  considerable 
amount  of  law  peculiarly  applicable  thereto  which  will  now  be  con- 
sidered. At  the  same  time,  much  of  the  law  relating  to  consolidation 
and  merger  of  domestic  corporations  is  equally  applicable  to  the  con- 
solidation and  merger  of  domestic  and  foreign  corporations,  such  as 
for  instance  the  rules,  relating  to  the  effect  of  illegal  or  unauthorized 
eonsolidatioijs ;  *"  the  creation  of  a  de  facto  corporation ;  ^^  the  gen- 

86  Lenehan  v.  Gulf  Land  &  Lumber      Brown   v.   Dibble 's   Estate,   65   Mich. 


Co.,  118  La.  217,  42  So.  780. 

Acceptance  of  special  act  authoriz- 
ing consolidation  must  be  shown. 
Southgate  v.  Atlantic  &  P.  E.  Co.,  61 
Mo.  89. 

87  Mansfield,  C.  &  L.  M.  B.  Co.  v. 
Brown,  26  Ohio  St.  223. 

lif  the  existence  of  a  consolidated 
corporation  which  is  suing  is  denied, 
the  burden  is  on  plaintiff  to  show 
such  compliance  with  the  statutes  as 
to  make  the  consolidation  effective. 
Cumberland  Telephone  &  Telegraph 
Co.  V.  Morgan's  Louisiana  &  T.  R. 
&  S.  S.  Co.,  112  La.  287,  36  So.  352. 

And  it  has  been  held  that  if  the 
maker  of  a  note  to  a  corporation  is 
sued  thereon  by  the  assignee  of  an- 
other corporation,  which  is  claimed  to 
have  succeeded  to  the  rights  of  the 
former  by  consolidation,  the  reijular- 
ity  of  the  consolidation  must  be 
proved,  to  show  title  in  the  successor. 


520,  32  N.  "W.  656. 

88  Lewis  v.  City  of  Clarendon,  5 
Dill.  329,  Fed.  Cas.  No.  8,320;  Swart- 
wout  V.  Michigan  Air  Line  E.  Co., 
24,  Mich.  389.  See  also  Bradford  v. 
Frankfort,  St.  L.  &  T.  E.  Co.,  142  Ind. 
383,  41  N.  E.  819,  40  N.  E.  741. 

89  Philadelphia,  W.  &  B.  R.  Co.  v. 
Howard,  13  How.  (U.  S.)  307,  14  L. 
Ed.  157. 

'  90  See  §§  4776-4784,  supra. 
91  See  §§  4785-4789,  supra. 
Where  there  is  no  Statute  of  a  state 
authorizing  the  consolidation  of  a  cor- 
poration created  by  or  under  its  laws 
with  a  foreign  corporation,  the  act 
of  the  secretary  of  state  of  such  state 
in  filing,  and  recording  an  agreement 
for  consolidation  between  a  domestic 
corporation  and  a  foreign  corporation 
is  wholly  unauthorized,  and  conse- 
quently has  no  effect  to  either  legalize 
the    attempted    consolidated    corpora- 
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eral  rules  as  the  rights,  powers  and  property  of  the  consolidated 
company,"*  except  as  hereinafter  noticed ;  ^  the  general  rules  as  to 
the  duties  and  liabilities  of  the  consolidated  company,  subject  to  the 
limitations  herein  stated,  etc.,  as  to  all  of  which  reference  should  be 
made  to  the  preceding  sections  of  this  chapter. 

Oorporations  created  under  the  laws  of  separate  states,  not  having 
merged,  do  not  become  identical  merely  by  having  the  same  name.®* 

The  domestication  of  foreign  corporatio^is,  and  other  like  questions 
are  treated  of  in  the  chapter  on  Foreign  Corporations,®*  while  mat- 
ters relating  to  the  reoi-ganization  of  corporations  are  considered  in  a 
following  chapter  in  this  volume.®® 

§  4815.  Power  to  consolidate.  Corporations  created  by  different 
states  may  be  consolidated  by  or  pursuant  to  the  concurrent  action 
of  the  legislatures  of  the  several  states.®''    As  to  this  matter  there  is 


tion  or  give  to  it  the  status  of  a  de 
faetb  corporation.  American  Loan  & 
Trust  Co.  V.  Minnesota  &  N.  W.  E. 
Qo.,  157  111.  641,  42  N.  B.  153, 
distinguishing  Leavenworth  County 
Com'rs  V.  Chicago,  E.  f.  &  P.  E.  Co., 
134  V.  S.  688,  33  L.  Ed.  1064.  See 
also  Gordon  v.  American  Patriots  of 
Springfield,  Illinois,  —  Tex.  Civ.  App. 
—  141  S.  W.  331. 

A  state,  in  permitting  a  foreign  cor- 
poration to  become  one  of  the  consti- 
tuent elements  of  a  consolidated  cor- 
poration organized  under  its  laws,  may 
impose  such  conditions  as  it  deems 
proper,  and  the  acceptance  of  the 
franchise  in  either  case  implies  a  sub- 
mission to  the  conditions  without 
which  the  franchise  could  not  be  ob- 
tained. Ashley  v.  Eyan,  153  U.  S. 
436,  38  L.  Ed.  773,  quoted  with  ap- 
proval in  Chicago  &  E.  I.  E.  Co.  v. 
State,  153  Ind.  134,  51  N.  E.  924.  See 
also  §  4682,  supra. 

92  See  §§4710-4728,  supra. 

93  See  §§  4819-4831,  infra. 

94Eiverdale  Cotton  Mills  v.  Ala- 
bama ^  G.  Mfg.  Co.,  198  U.  S.  188, 
49  L.  Ed.  1008. 

95  See  infra. 

96  Infra,  Chap.  61. 


97  Baltimore  &  0.  E.  Co.  v.  Harris, 
12  Wall.  (17.  S.)  65,  20  L.  Ed.  354; 
Boardman  v.  Lake  Shore  &  M.  S.  Ey. 
Co.,  84  N.  Y.  157. 

A  state  has  the  power  to  authorize 
the  consolidation  of  a  corporation  of 
another  state  with  a  corporation 
formed  by  the  consolidation  of  other 
corporations  created  by  different 
states,  one  of  the  constituents  of  such 
consolidated  corporation  being  a  cor- 
poration created  by  such  state. 
Mackay  v.  New  York,  N.  H.  &  H.  E. 
Co.,  82  Conn.  73,  24  L.  B.  A.  (N.  S.) 
768,  72  Atl.  583. 

Statutes  in  many  states  expressly 
authorize  the  consolidation  of  domes- 
tic railroad  companies  with  foreign 
railroad  companies.  Smith  v.  Cleve- 
land, C,  C.  &  St.  L.  R.  Co.,  170  Ind. 
382,  81  N.  E.  501. 

The  consolidation  of  corporations 
created  by  different  states  is  often 
desirable  in  order  to  put  all  the  cor- 
porations under  one  management,  and 
to  give  them  the  same  powers.  Thus, 
if  the  line  of  a  railroad  company 
created  by  one  state  connects  with 
the  line  of  a  railroad  created  by  an- 
other  state   it   may   be    desirable   to 
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no  dispute  at  the  present  time.  This  may  be  done  under  concurrent 
legislation  in  each  state,  but  not  otherwise,  for  neither  corporation 
can  have  any  authority  to  consolidate  except  by  virtue  of  a  law  of 
the  state  creatiag  it.®'  There  must  be  legislative  authority  for  the 
consolidation  in  each  of  the  states  in  which  the  constituent  companies 
were  created.*® 

§  4816.  Validity  of  statutes  authorizing  consolidation.  Congress 
has  no  power  to  authorize  a  consolidation  of  interstate  corporations.' 
Appropriate  legislation  on  the  part  of  each  of  two  or  more  states, 
designed  to  have  a  concurrent  effect  in  the  creation  of  a  new  corpora- 
tion composed  of  two  or  more  corporations  theretofore  existing  in 
the  different  jurisdictions,  does  not,  in  the  absence  of  any  enactment 
by  Congress  to  the  contrary,  violate  the  prohibition  of  agreements  or 
compacts  between  the  states  contained  in  the  Federal  Constitution.* 


consolidate  the  two  companies,  and 
thus  put  both  lines  under  one  man- 
agement, the  convenience  of  which  is 
manifest.  The  same  is  true  of  tele- 
graph and  telephone,  electric  light  and 
power  transmission,  cprporations  and 
the  like. 

A  provision  of  the  constitution  of  a 
state  that  no  railroad  corporation  or- 
ganized under  the  laws  of  ano'ther 
state,  or  of  the  United  States,  and 
doing  business  in  the  state  where  such 
provision  obtains,  shall  be  entitled  to 
exercise  the  right  of  eminent  domain, 
or  have  power  to  acquire  the  right  of 
way  or  real  estate  for  depot  or  other 
uses,  until  it  shall  have  become  a  body 
corporate,  pursuant  to  and  in  accord- 
ance with  the  laws  of  such  state,  does 
not  prohibit  existing  railroad  corpora- 
tions, one  of  which  is  a  domestic 
corporation,  from  becoming  a  body 
corporate  by  consolidation,  instead  of 
by  the  formation  of  a  hew  corpora- 
tion, providing  such  consolidation  is 
made  pursuant  to  the  laws  of  such 
state  permitting  the  same,  and  by 
which  it  becomes  a  body  corporate, 
pursuant  to  and  in  accordance'  with 
the  laws  of  such  state.  Statb  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  25  Neb.  156, 
2  L.  K.  A.  564,  41  N.  W.  125. 


98  Clearwater  v.  Meredith,  1  Wall. 
(U.  S.)  25,  17  L.  Ed.  604;  Kavanagh 
V.  Omaha  Life  Ass'n,  84  Fed.  295; 
American  Loan  &  Trust  Co.  v.  Minne- 
sota &  N.  W.  E.  Co.,  157  111.  641,  42 
N.  E.  153;  Mitchell  v.  Deeds,  49  111. 
416,  95  Am.  Dec.  621;  Loughlin  v. 
United  States  School  Furniture  Co., 
118  111.  App.  36;  Gordon  v.  American 
Patriots  of  Springfield,  Ulinois,  — 
Tex.  Civ.  App.  — ,  141  S.  W.  331. 

99  "But  the  legislature  of  this  state 
was  impotent  alone  to  accomplish  this 
result.  *  *  *  All  that  it  had  the 
power  to  do  *  *  *  was  to  author- 
ize the  New  York  corporation,  'upon 
like  consent  being  given  by  Pennsyl- 
vania, Ohio  and  Indiana,  to  merge  the 
franchises^  property  and  interests  of 
the  several  constituents  into  what 
would  practically  ba  one  corpora- 
tion." People  V.  New  T9rk,  C.  &  St. 
L.  E.  Co.,  129  N.  Y.  474,  15  L.  E.  A. 
82,  29  N.  E.  959. 

1  Louisville  &  N.  E.  Co.  v.  Kentucky, 
181  U.  S.  677,  40  L.  Ed.  849;  Board- 
man  V.  Lake  Shore  &  M.  S.  Ey.  Co., 
84  N.  Y.  157. 

8  Maokay  v.  New  York,  N.  H.  &  H. 
E.  Co.,  82  Conn.  73,  84,  24  L.  B.  A.  (N. 
S.)  768,  72  Atl.  583. 


84M 


Ch.  60]     Combination,  Consolidation  and  Mebgee'     [§4818 

So  a  state  statute  authorizing  the  consolidation  of  a  corporation  of 
that  state  with  a  foreign  corporation  is  not  a  regulation  of  interstate 
commerce,  even  though  both  corporations  be  engaged  in  interstate 
commerce,  and  hence  does  not  come  within  the  prohibition  of  the  Con- 
stitution of  the  United  States  conferring  upon  Congress  the  power 
to  regulate  commerce  with  foreign  nations  and  between  the  several 
states,  in  the  absence  of  legislation  by  Congress  in  reference  to  such 
consolidation.^ 

§  4817.  How  authority  conferred.  Authority  may  be  conferred  in 
the  sabae  manner  as  in  case  of  consolidation  of  domestic  corporations.* 
So  the  legislature  of  a  state  has  the  same  power  to  ratify  and  con- 
firm an  irregularly  organized  corporate  body,  as  it  has  to  bring  into 
existence  a  new  one,  and  consequently  when  a  corporation  created  by 
or  under  the  laws  of  a  state  attempts  to  consolidate  with  a  corpora- 
tion of  another  state,  and  such  organization  is  unauthorized  or  is 
irregular,  the  legislature  of  one  of  the  states  may  afterwards  ratify 
and  confirm  such  consolidation  and  it  will,  when  so  ratified  and  con- 
firmed, become  legal.* 

§4818.  Proceedings  to  consolidate.  The  proceedings  to  consoli- 
date are  those  fixed  by  the  statute,  and  are  governed  by  the  same 
rules  applicable  to  consolidation  of  domestic  corporations.  A  statute 
providing  that  any  railroad  corporation  in  the  state  may  consolidate 
with  a  railroad  corporation  in  an  adjoining  state  "upon  such  terms 
as  may  be  by  them  mutually  agreed  upon,  in  accordance  with  the 
laws  of  the  adjoining  state,"  does  not  require  that  a  meeting  of  the 
stockholders  of  a  corporation  in  the  state,  called  to  act  upon  a  propo- 
sition to  consolidate  with  a  corporation  in  an  adjoining  state,  shall  be 
called  and  conducted  in  accordance  with  the  laws  of  such  adjoining 
state,  but  only  that  the  terms  of  consolidation  shall  not  be  in  conflict 
with  such  laws.^ 

S  Boardman  v.  Lake  Shore  &  M.  S.  of  the  states,  such  contract  of  consoli- 

Ey.  Co.,  84  N.  Y.  157.  dation  is  confirmed,  the  corporate  ex- 

4  See  §  4672,  supra.  istence  of  the  corporation  named  in 

B  Mitchell  V.  Deeds,  49  HI.  416,  95  such  legislative  act  is  thereby  recog- 

Am.  Dee.  621.  nized  as  a  corporation  of  the  latter 

Where  eorporations,  created  respec-  state.    Racine  &  M.  B.  Co.  v.  Farm- 

tively  by  the  laws  of  two  states,  eon-  ers'  Loan  &  Trust  Co.,  49  III.  331,  95 

solidate,  but  in  making  the  contract  Am.  Dec.  555. 

of    consolidation    they    fail    to    pur-  6  Bradford  v.  Frankfort,  St.  L.  &  T. 

sue  the  terms  of  their  charters,  and  E.  Co.,  142  Ind.  383,  41  N.  E.  819,  40 

subsequently,  by  legislative  act  of  one  N.  E.  741, 
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§  4819.  Consolidation  as  creating  new  corporation.  Much  has  been 
written  as  to  whether  a  new  corpbration  may  he,  or  is,  created,  by 
the  consolidation  of  domestic  and  foreign, corporations.  Some  of  the 
decisions,  on  the  theory  that  no  new  corporation  can  be  created  by 
the  joint  action  of  the  legislatures  oJE  two  or  more  states,''  and  because 
the  consolidated  company  is  a  citizen  of  each  of  the  several  states 
included  in  the  combination  hold  that  no  new  corporation  is  created 
by  a  consolidation  of  corporations  of  different  states,*  and  by  so 


7  In  a  leading  Illinois  ease  it  was 
said  with,  respect  to  sueli  legislation 
in  Illinois  and  in  Miseouri  creating 
corporationlB  to  maintain  a  bridge 
over  the  Mississippi  river  between 
those  states:  "The  legislatures  of 
this  state  and  of  Missouri  cannot  act 
jointly,  nor  can  any  legislation  of  the 
last-named  state  have  the  least  ef- 
fect in  creating  a -eorporation  in  this 
state.  Hence,  the  corporate  existence 
of  the  appellants,  considered  as  a  cor- 
poration of  this  state,  must  spring 
from  the  legislation  of  this  state, 
which,  by  its  own  vigor,  performs  the 
act.  The  states  of  Illinois  and  Mis- 
souri; have  no  power  to  unite  in 
passing  any  legislative  act.  It  is  im- 
possible, in  the  very  nature  orf  their  or- 
ganizations, that  they  can  do  so.  They 
cannot  so  fuse  themselves  into  a  sin- 
gle sovereignty,  and  as  such  create  a 
body  politic  which  shajl  be  a  corpo- 
ration of  the  twa  states,  without  be- 
ing a  corporation  of  each  state  or  of 
either  state.  *  *  *  The  only  pos- 
sible status  of  a  company  acting  un- 
der charters  from  two  states  is,  that 
it  is  an  association  incorporated  in 
and  by  each  of  the  st&tes,  and  when 
acting  as  a  corporation  in  either  of 
the  states,  it  acts  under  the  authority 
of  the  charter  of  the  state  in  which 
it  is  then  acting,  and  that  only,  the 
legislation  of  the  other  state  having 
no  operation  beyond  its  territorial 
limits."  Quinoy  Eailroad  Bridge  Co. 
V.  Adams  County,  88  HI.  615.  See  also 
§  174  and  §§  387,  390,  supra. 

8  For  the  purpose  of  conducting  op- 


erations there  is,  in  a  sense,  a  consoli; 
datecl  corporation,  for  all  the  corpo- 
rations are  under  one  management, 
and  may  have  precisely  the  same  pow- 
ers, and  may  consist  of  the  same 
stockholders;  but  in  contemplation  of 
the  law,  there  is  a  distinct  corpora- 
tion in  each  state  orwing  its  existence 
to  the  law  of  that  state,  and  that 
state  only.  This  is  necessarily  so  by 
reason  of  the  fact  that  the  laws  of  a 
state  cannot  operate  beyond  its  terri- 
torial limits,  and  cannot  create  or  aid 
in  creating  a  Corporation  in  another 
state.    See  the  following  cases: 

United  States.  Nashua  &  L.  B.  Cor- 
poration V.  Boston  &  L.  R.  Corpora- 
tion, 136  U.  S.  356,  34  L.  Ed.  363; 
Clark  V.  Barnard,  108  TJj  S.  436,  27  L. 
Ed.  780;  Muller  v.  Dows,  94  U.  S. 
444,  24  li.  Ed.  207;  Peik  v.  Chicago 
&  N.  W.  By.  Co.,  94  TJ.  S.-164,  177,  24 
L.  Ed.  97;  Delaware  Bailroad  Tax,  18 
Wall.  206,  21  L.  Ed.  888;  Chicago  & 
N.  W.  By.  Co.  V.  Whitton,  13  Wall. 
270,  20  L.  Ed.  571;  PoUitz  v.  Wabash 
B.  Co.,  167  Fed.  145;  Missouri  Pac.  E. 
Co.  V.  Meeh,  69  Fed.  753,  755,  30  L. 
B.  A.  250;  Fitzgerald  v.  Missouri 
Pac.  E.  Co.,  45  Fed.  812;  Burger  v. 
Grand  Eapids  &  I.  E.  Co.,  22  Fed. 
561;  Farnum  v.  Blackstone  Canal-  Cor- 
poration, 1  Sumn.  46,  Fed.  Gas.  No. 
4,675. 

Alabama.  Kahl  v.  Memphis  &  C.  B. 
Co.,  95  Ala.  337,  10  S'o.  661. 

Georgia.  Port  Eoyal  E.  Co.  v. 
Hammond,  58  6a.  623. 

Illinois.  Ohio  &  M.  E.  Co.  v.  Peo- 
ple, 123  m.  467,  14  N.  E.  874;  Quinoy 
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holding  differentiate  between  such  a  consolidation  and  a  Consolida- 
tion of  domestic  corporations.^  "It  is  impossible,"  said  the  Michi- 
gan court,  "to  conceive  of  one  joint  act,  performed  simultaneously 
by  two  sovereign  states,  which  shall  bring  a  single  corporation  into 
being,  except  it  be  by  compact  or  treaty.  There  may  be  separate  con- 
sent given  for  the  consolidation  of  corporations  separately  created; 
but  when  the  two  unite  they  severally  bring  to  the  new  entity  the 
powers  and  privileges  already  possessed,  and  the  consolidated  com- 
pany simply  exercises  in  each  jurisdiction  the  powers  the  corporation 
there  chartered  has  possessed,  and  succeeds  there  to  its  privileges. 

*  *  *  It  may  well  happen,  as  indeed  it  often  has,  that  the  con- 
solidated company  will  be  a  corporation  possessing  in  one  state  very 
different  rights,  powers,  privileges  and  immunities  to  those  possessed' 
in  another,  and  subject  to  very  different  liabilities.  *  *  *  And 
after  the  consolidation  each  state  legislates  in  respect  to  the  road 
within  its  own  limits,  and  which  was  constructed  under  its  grant  of 
corporate  power,  the  same  as  it  did  before.  *  *  *  _^ixd  it  cannot 
follow,  the  new  organization  with  its  legislation  into  another  state. 

*  *  *  When,  therefore,  two  corporations  created  in  different  states 
consolidate,  though  for  most  purposes  they  are  not  thereafter  to  be 
separately  regarded,  yet  in  each  state  the  consolidated  company  is 
deemed  to  stand  in  the  place  of  the  corporation  to  which  it  there 
succeeded,  and  of  its  members,  and  consequently  to  be  a  citizen  of 
that  state  for  many  purposes,  while  in  the  other  state  it  would  stand 
in  the  place  of  the  other  corporation  in  respect  to  citizenship 
there."  i» 

Bailroad  Bridge  Co.  v.  Adams  County,  New  York.     People  v.  New  York,' 

88   111.   615;    Racine   &   M.   R.   Co.  v.-  G.  &  St.  L.  E.  Co.,  129  N.  Y.  474,  15-' 

Farmers '  Loan  &  Trust  Co.,  49  111.  331,  L,  R.   A.  82,  29  N.  E.  959;   Sage  v. '^ 

95  Am.  Dec.  595.  liake  Shore  &  M.  S.  Ry.  Co.,  70  IST: 

Kentucky.     Newport    &   C.   Bridge  Y.  220. 

Co.  V.  'Woolley,  78~  Ky.  523,  1  Ky.  L.  Pennsylvania.     In  re  Pittsburgh  &■ 

Rep.   (abstract)   249.  S.    L.    E.    Co. 's   Appeal,    4   Atl.    385; 

Maryland.    State  v.  Northern  Cent.  County  of  Allegheny  v.  Cleveland  & 

Ey.  Co.,  18  Md.  198.  P.  E.  Co.,  51  Pa.  St.  228,  88  Am.  Dee. 

Michigan.     Chicago   &   N.   W.   Ry.  579. 

Co.  V.  Auditor  General,  53  Mieh.  79,  Texas.     'yVhaley  v.  Bankers'  Union 

91,  18  N.  W.  586.  of  World,  39  Tex.  Civ:  App.  385,  88 

Minnesota.    In  re  St.  Paul  &  N.  P.  S.  W.  259. 

Ey.  Co.,  36  Minn.  85,  30  N.  W.  432.  »See   §390,  supra. 

Ne'braska.    Trester  v.  Missouri  Pae.  10  Per  Chief  Justice  Cooley,  in  Chi- 
E.  Co.,  33  Neb.  171,  49  N.  W.  1110.  cago  &  N.  "W.  Ey.  Co.  v.  Auditor  Gen- 
New     Jersey.       Easton     Delaware  eral,  53  Mich;  79,  18  N.  W.  686. 
Bridge  Co.  v.  Metz,  32  N.  J.  L.  199. 
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However,  the  most  of  the  decisions  hold  to  the  contrary  and  de- 
cide that  a  new  corporation  is  created  thereby.*^  Concerning  this 
conflict,  Mr.  Freeman,  in  a  valuable  note  on  the  subject,  states  that 
the  reasons  suggested  by  the  cases  holding  that  no  new  corporation 
is  created  do  not  necessarily  lead  to  the  conqjusion  reached,  since 
"the  question  whether  the  result  of  consolidation  is  a  new  corpora- 
tion is  a  question  entirely  distinct  from  that  of  the  citizenship  of  such 
a  corporation  when  created"  and  that  "it  may  well  be  that  for  cer- 
tain purposes  the  new  corporate  entity  is  a  citizen  of  one  state,  for 
other  purposes  a  citizen  of  another,  and  for  still  other  purposes  is 
to  be  regarded  as  a  citizen  of  all  the  states  concerned  in  its  crea- 
tion." ^^  So  it  is  said  in  an  Illinois  case,  disapproving  language 
used  in  an  earlier  case  in  that  state,  it  does  not  necessarily  follow 
from  the  fact  that  joint  legislation  by  two  states  is  impossible,  "that 
a  corporation  de  jure,  as  well  as  de  facto,  cannot  be  created  with  the 
consent  and  under  the  authority  of  two  or  more  states,  by  the  vol- 
untary consolidation  of  corporations  created  and  existing  by  virtue 
of  the  laws  of  such  states  respectively. "  ^^  It  is  submitted  that,  for 
practical  purposes,  it  is  iminaterial  whether  it  be  held  that  a  new 
and  single  corporation  is  created  or  the  contrary,  tinder  both  lines 
of  decisions  it  is  held  that  there  is  a  new  and  single  corporation  for 
the  purpose  of  transacting  business  in  each  of  the  states,  including  the 
holding  of  meetings,  and  that  the  corporation  may  act  equally  well 

11  Graham  v.   Boston,   H.   &   E.   R.  ration,  136  U.  S.  356,  34  L.  Ed.  363. 

Co.,  118  U.  S.  161,  30  L.  Ed.  196;  St.  In  an  Ohio  case,  where  there  had 

Louis,  I.  M.  &  S.  B.  Co.  v.  Berry,  113  been    coneurlrent   legislation    in    Ohio 

U.  S.  465,  28  L.  Ed.  1055;  Shields  v.  and  Kentucky  creating  the  Covington 

Ohio,   95  U.   S.   319,  24   L.   Ed.   357;  Bridge  Company,  the  court  said  that 

Bishop    V.    Brainerd,    28    Conn.    289;  the  company  was  "a  single  corpora- 

Kincaid  v.  People,  139  111.  213,  28  N.  tion  clothed  with  the  powers  of  two 

E.  1060;  Ohio  &  M.  R.  Co.  v.  People,  corporations."      "It    acts,"    it    was 

123   111.   467,   14  N.   B.   874;    Coving-  said,  "under  two  charters,  which  in 

ton  &  C.  Bridge  Co.  v.  Mayer,  31  Ohio  all   respects  are  identical,   except  as 

St.  317.  to  the  source  from  which  they  ema- 

Thtts   it   was   said  by   Mr.   Justice  uate. ' '    Covington  &  C.  Bridge  Co.  v. 

Swayne  in  the  Supreme  Court  of  the  Mayer,  31  Ohio  St.  317. 

United  States  that  he  saw  no  reason  12  Note  in  89  Am.  St.  Eep.  604,  650. 

"why  several  states  cannot,  by  com-  13  Ohio  &  M.  E.  Co.  v.  People,  123 

petent   legislation,   unite  in   creating  111.  467,  481,  14  N.  E.  874,  disapprov- 

the  same  corporation  or  in  combining  ing  in   part   Quincy  Railroad   Bridge 

several  pre-existing  corporations  into  Co.    v.   Adams    Co.,   88   111.    615   and 

a  single  one."    Baltimore  &  0.  B.  Co.  Racine  &  M.  R.  Co.  v.  Farmers'  Loan 

v.  Harris,  12  Wall.  (U.  S.)  65,  82,  20  &  Trust  Co.,  49  111.  331,  95  Am.  Dec. 

L.  Ed.  354.    But  see  Nashua  &  L.  R.  595. 
Corporation  v.  Boston  &  L.  B.  Corpo- 
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in  either  state,  subject  to  any  local  legislation.  On  the  other  hand, 
both  lines  of  decisions  admit  that  the  acts  of  the  corporations  in  each 
of  the  states  is  governed  by  the  local  law  of  each  of  the  states.  In 
other  words,  the  consolidated  corporation  is  a  domestic  corporation 
in  each  of  the  states,  including  the  power  to  tax  it,  and  also  so  far 
as  the  jurisdiction  of  the  courts  is  concerned,  and  it  is  wholly  imma- 
terial, it  would  seem,  whether  it  be  held,  because  thereof,  that  there 
is  not  a  single  new  corporation  biit  instead  a  local-  corporation  in 
each  of  the  states,  or  whether  it  be  held  that  there  is  a  single  new 
corporation  whose  powers,  rights,  duties  and  liabilities  are  governed 
in  each  of  the  states  by  the  local  laws. 

If  the  combination  is  a  merger  rather  than  a  consolidation,  no  new 
corporation  is  created,^*  since  the  same  rule  is  applicable  as  in  ease 
of  a  merger  of  domestic  corporations.^^ 

§  4820.  Power  to  transact  business  in  each  of  states — ^In  general. 

The  consolidated  corporation  may  transact  business  in  each  of  the 
states  by  virtue  of  whose  legislation  it  is  created. so  as  to  bind  it  and 
its  property  in  each  of  the  states.^^  Though  a  corporajbion  formed 
by  the  consolidation  of  corporations  of  different  states  is  technically 
a  distinct  corporation  in  each  state,  and  a  resident  of  each  state,  and 
owes  its  existence  and  powers  in  each  state  to  the  laws  of  that  state 
only,  yet  as  it  is  under  one  management,  consists  of  the  same  stock- 
holders, and  has  the  same  powers  in  each  state,  it  is  in  effect  a  con- 
solidated corporation  for  the  purpose  of  conducting  its  business,  and 
entering  into  contracts,  and  incurring  liabilities.^'  Contracts  made 
by  the  officers  of  the  consolidated  corporation  and  mortgages  exe- 
cuted by  them  upon  its  property  in  all  the  states,  which  purport  to 
be  made  or  executed  by  the  consolidated  corporation,  will  be  regarded 
as  made  by  the  corporation  of  each  state,  and  will  be  given  the  same 

14  Lee    V.    Atlantic    Coast    Line    B.  The  consent  of  the  state  to  the  con- 
Co.,  150  Fed.  775.  solidation  necessarily  implies   a  con- 
IB  See  §  4662,  supra.  sent  to  the  doing  of  such  acts  as  are 
16  Graham   v.   Boston,   H.   &  B.   R.  essential   to    the   life,    existence   and 
Co.,   118   TJ.   S.   161,   30   L.   Ed.   196.  carrying  on  the  business  by  the  eon- 
See  also  Ohio  &  M.  R.  Co.  v.  People,  solidated  company.    Pollitz  v.  Wabash 
123  m.  467,  14  N.  E.  874;  Eaeine  &  R.   Co.,  167  Fed.   145,   156. 
M.  E.  Co.  V.  Farmers'  Loan  &  Trust  17 Graham   v.   Boston,   H.   &   E.   R. 
Co.,  49  m.  331,  96  Am.  Dee.  595 ;  Gui-  Co.,  118  U.  S.  161,  30  L.  Ed.  196;  Ra- 
nanlt  v.  Louisville  &  N.  R.  Co.,  41  La.  cine  &  M.  R.  Co.  v.  Farmers'  Loan  & 
Ann.  571,  6  So.  850;   Covington  &  C.  Trust   Co.,  49  111.   381,   95   Am.   Dee. 
Bridge  Co.  v.  Mayer,  31  Ohio  St.  319.  595. 
See  also  §393. 
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ef5fect  as  if  the  consolidated  company  were,  in  law  51s  well  as  in  reality, 
a  single  corporation.^* 

§  4821.  —  Power  to  hold  meetings  in  any  of  the  states.  Where 
corporations  of  different  states  are  consolidated  under  concurrent 
legislation  of  the  several  states,  with  a  capital  stock,  which  is  a  unit, 
and  with  only  one  set  of  stockholders,  who  have  an  interest,  by  virtue 
of  their  ownership  of  shares  of  the  stock,  in  all  its  property  every- 
where, the  consolidated  corporation  has  a  domicile  in  each  state,  and 
it  or  its  shareholders  can,  in  the  absence  of  provision  to  the  contrary, 
hold  meetings  in  any  of  the  states,  so  as  to  bind  the  corporation  as  to 
its  property  everywhere.^® 

§  4822.  Control  by  courts  of  the  respective  states.  Since  an  inter- 
state consolidated  corporation  has  a  corporate  existence  in  each  state, 
the  courts  of  either  state  have  jurisdiction  to  control  it,  and  may 
enjoin  it  from  expending  its  funds  for  other  than  corporate  purposes, 
regardless  of  Where  such  expenditure  is  to  be  made.^" 

§  4823.  dorporation  as  domestic  one  in  each  of  states — Gaieral 
rule.  Where  a  corporation  is  made  up  of  two  or  more  consolidating 
corporations  holding  charters  from  different  states,  the  consolidated 
Qorporation  is  to  be  treated  as  a  domestic  corporation  in  each  state, 
in  reference  to  the  laiws  of  that  state  relating  to  its  conduct  there.*^ 

iSEaeine  &  M.  R.  Co.  v.  Farmers'  granting  the  charter,  are  void.    Miller 

Loan    &    Trust    Co.,    49    HI.    331,    95  v.  Ewer,  27  Me.  509,  46  Am.  Dec.  619. 

Am.  Dee.  595.  20  State  v.  Northern  Cent.  Ey.  Co., 

19  Graham  v.  Boston,  H.  &  B.  K.  Co.,  18  Md.  19?;  Fisk  v.  Chicago,  B.  I.  & 

118  U.  S.  161,  30  L.  Ed.  196;  PoUitz  P.  E.  Co.,  53  Barb.  (N.  Y.)  513. 

V.  Wabash  R.  Co.,  167  Fed.  145;  Ohio  21  PoUitz  v.  Wabash  B.  Co.,  167  Fed. 

&  M.,-E.   Co.   V.  People,  123  111.  467,  145,    156;    Attorney   General   v.   New 

14  N.  E.  874;  Covington  A  C.  Bridge  York,  N.  H.   &  H.  R.   Co.,  198  Mass. 

Co.  V.  Mayer,   31  Ohio  St.   317.     See  413,  84  N.  B.  737;   Chicago   &  N.  E. 

also  §§  393,  1636,  supra.  Co.  v.  Auditor  General,  53  Mieh.  79, 

A   meeting  in    one    of   the    several  18  N.  W.  586. 

states   of   the   stockholders   of   a   cor-  "Where   several  corporations,   each 

poration  chartered  by  all  those  states  of  a  different  state,  are  so  consolidated 

is    valid   in   respect    to    the   property  by    the     co-operating    legislation     of 

of  the  corporation  in  all  of  them,  with-  those  states  as  to  assume  a  new  cor- 

out   the   necessity   of   a  repetition   of  porate   form    and    name,   the   consoli- 

the   meeting   in  .any    other   of   those  dated  corporation  is,  in  each  of  those 

states,  whetiher  it  be  or  be  not  true  states,  in  the  eye  of  the  law,  as  to 

that  proceedings  of  persons  professing  acts  there  done  or  to  be  done,  a  cor- 

to  act  as  corporators,  when  assembled  poration  of  that  state."     Mackay  v. 

without  the  bounds  of  the  sovereignty  New   York,   N.   H.    &   H.   E.   Co.,   82 
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The  legislature  of  each  state  has  the  same  power  to  control  and  regu- 
late the  corporation,  as  a  corporation  of  the  state,  as  it  had  before 
the  consolidation,  except  in  so  far  as  it  may  have  surrendered  such 
right  by  the  grant  of  particular  powers,  privileges  or  exemptions  in 
the  statute  authorizing  the  consolidation.^^  .  The  fact  that  the  con- 
solidated company  is  a  new  corporation  does  not  deprive  the  various 
states  of  their  jurisdiction  over  it,  nor  render  it  less  subject  to  their 
laws.***  "In  each  state,  it  is  a  corporation  of  that  state,  domiciled 
there,  created  by  its  laws,  and  subject  to  regulation  by  it.  Its  privil- 
eges in  each  state  are  those  conferred  by  the  laws  of  that  state,  and 
its  obligations  in  each  state  are  those  required  of  it  under  the  laws 
of  that  state.  "2*  The  Supreme  Judicial  Court  of  Massachusetts,  in 
considering  the  status  of  such  a  consolidated  corporation,  said:  "If 
*    •     *    we  look  first  at  the  facts  there  was  a  consolidation  of  two 


Conn.  73,  84,  24  L..E.  A.  (N.  S.)  768, 
72  Atl.  583. 

In  its  relation  to  each  state  by 
which  its  consolidation  was  author- 
ized, a  corporation  formed  by  the  con- 
solidation of  corporations  of  different 
states  will  stand  as  a  separate  cor- 
poration governed  by  the  laws  of  that 
state  as  to  its  propertjr  therein,  and 
subject  to  taxation  in  conformity  with 
the  laws  of  that  state.  Delaware  Itail- 
road  Tax,  18  Wall.  (U.  S.)  206,  21  L. 
Ed.  888;  Philadelphia  &  W.  R.  Go. 
V.  Maryland,  10  How.  (U.  S.)  376, 
13  L.  Ed.  461;  Ohio  &  M.  E.  Oo.  v. 
People,  123  111.  467,  14  N.  E.  874.  See 
also  §  395,  supra. 

Where  two  corporations  of  different 
states  consolidate,  the  consolidated 
company  has  in  each  state  all  the 
rights  held  by  the  local  company  of 
which  it  is  in  part  formed.  Pitts- 
burgh, C,  C.  &  St.  L.  By.  Co.  v. 
Harden,  137  Ind.  486,  37  N.  E,  324. 

22  Maine  Cent.  R.  Co.  v.  Maine,  96 
U.  S.  499,  24  li.  Ed.  836;  Peik  v. 
Chicago  &  N.  W.  Ry.  Co.,  94  U.  S.  164, 
24  L.  Ed.  97. 

The  consolidated  company  cannot 
disregard  the  laws  of  any  one  of  the 
states  except  so  far  as  an  assent  is 
necessarily  implied.    In  any  event,  it 


cannot  act  in  violation  of  the  con- 
stitution of  either  one  of  such  states. 
Pollitz  V.  Wabash  E.  Co.,  167  Fed. 
145,  157. 

23  Pollitz  V.  Public  Utilities  Com- 
mission of  Ohio,  96  Ohio  49,  117  N.  B. 
149. 

21  Note  in  89  Am.  St.  Rep.  604,  651. 

As  supporting  this  statement, 
wholly  or  in  part,  see  the  following 
cases: 

Georgia.  Angler  v.  Bast  Tennessee, 
V.  &  G.  R.  E.,  74  Ga.  634. 

Illinois.  Ohio  &  M.  E.  Co.  v.  People, 
123  111.  467,  14  N.  B.  874. 

Ijidlana.  Eaton  &  H.  E.  Co.  v. 
Hunt,  20  Ind.  457. 

Iiouisiana.  Day  v.  New  Orleans 
Pac.  By.  Co.,  37  La.  Ann.  131. 

Minnesota.  In  re  St.  Paul  &  N.  P. 
Ey.  Co.,  36  Minn.  85,  30  N.  W.  432. 

Missouri.  State  v.  Keokuk  &  W. 
E.  Co.,  99  Mo.  30,  6  L.  E.  A.  222,  12 
S.  W.  290. 

Nebraska.  State  v.  Chicago,  B.  & 
T.  E.  Co.,  25  Neb.  156,  2  L.  E.  A. 
564,  41  N.  W.  125. 

New  York.  Sage  v.  Lake  Shore  & 
M.  S.  B.  Co.,  70  N.  Y.  220. 

Ohio.  Ashley  v.  Eyan,  49  Ohio  St. 
504,  31  N.  E.  721. 
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corporations  into  a  single  corporation  which  was  a  creation  of  both 
states,  operating  a  railroad  extending  into  both,  having  the  same 
capital  stock  to  cover  the  property  in  both  states,  and  electing  its 
officers  and  managing  its  business  as  a  single  corporation,  there. is 
nothing  that  makes  it  any  more  a  domestic  corporation  in  one  of  the 
states  than  in  the  other.  It  is  a  foreign  corporation  in  neither  .of 
them.  It  is  a  domestic  corporation  in  each  of  them.  It  is  a  single 
corporation  in  most  of  its  ^features.  In  other  features  it  is  two.  cor- 
porations acting  together  as  one.  It  is  a  single  corporation  with  two 
parents  who  live  apart  and  act  independently,  each  having  absolute 
control  in  his  own  domain.  It  owes  allegiance  and  is  subject  alike  to 
each,  and  is  dependent  upon  each  alike  for  future  favors.  We  are 
speaking  now  of  a  legislative  consolidation  or  mergers  of  two*  cor- 
porations, upon  equal  terms,  which  this  was;  and  not  of  tnere  per- 
mission to  a  corporation  of  one  state  to  enter  another  state  and  acquire 
property  and  franchises  there."  ^^  "Neither  of  the  states  in  question 
could  confer  upon  it  the  franchise  of  maintaining  a  corporate  exist- 
ence in  any  other  state,  nor  add  to  nor  diminish  the  powers  that 
it  can  exercise  in  any  other. ' '  ^®  If,,  acting  within  its,,  powers  pos- 
sessed by  the  virtue  of  the  laws  in  one  of  the  states,  it  incurs  a  liabil- 
ity to  be  there  discharged,  and  upon  which  it  is  there  sued,  it  cannot 
escape  its  enforcement  on  the  ground  that  it  is  also  a  corporation  in 
another  state,  under  the  laws  of  which  no  such  liability  couM  have 
been  legally  assumed.^'  The  consolidated  corporation  cannot  exercise 
in  one  state  powers  given  to  it  only  by  its  charter  in  another  staite 
which  other  corporations  in  the  former  state  are  not  permitted'  to 
exercise.''* 

In  case  of  merger,  however,  it  seems  that  the  absorbing  corpora- 
tion, if  a  foreign  corporation,  does  not  become  a  domestic  corporation 
although  the  absorbed  corporation  is  a  domestic  corporation.^* 

§  4824.  —  Legislative  control  where  power  reserved  in  one  state 
to  amend  or  repeal  charter.    Where  the  Constitution  of  "Wisconsin 

ZS  Attorney  General  v.   New  York,  the  consolidated  company  "  cannot  set 

N.  H.  &  H.  E.  Co.,  198  Mass.  413,  417,  up    a   defense   of  ultra   vires   in   the 

84  N.  B.  737.    See  also  Attorney  Gen-  courts  of  Connecticut,  if  the  cause  of 

oral  V.  New  York,  N.  H.  &  H.  E.  Co.,  action  had  its  seat  in  Connecticut  and 

201  Mass.  370,  87  N.  E.  621.  arose  from  an  act  for  doing  Which  it 

26Mackay  v.  New  York,  N.  H.  &  had  a  Connecticut  franchise." 

H.  E.  Co.,  82  Conn.  73,  84,  24  L.  E.  A.  2»  Attorney  General   v.   New  Yorlj, 

(N.  S.)   768,  72  Atl.  583.  N.   H.   &   H.   E.   Co.,   198   Mass.  413, 

27Mackay  v.  New  York,  N.  H.  &  84  N.  E.  737. 

H.  E.  Co.,  82  Conn.  73,  85,  24  L.  E.  A.  29  Lee  v.  Atlantic  Coast  Line  R.  Co., 

(N.  S.)  768,  72  Atl.  583,  holding  that  150  Fed.  775. 
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provided  that  all  acts  for  the  creation  of  corporations  within  the 
state  might  he  altered  Or  repealed  by  the  legislature  at  any  time 
after  their  passage,  and  an  act  for  the  consolidation  of  a  certain  cor- 
poration created  by  the  laws  of  "Wisconsin  with  other  corporations 
created  by  the  laws  of  Illinois  provided  that  "The  consolidated  com- 
pany shall  be  and  remain  subject  to  the  laws  of  the  state  of  Wis- 
consin and  the  state  of  Illinois  respectively,  and  shall  have  in  all 
respects  the  same  privileges  as  though  this  consolidation  had  not  taken 
place ;  provided  that  the  laws  of  Illinois  shall  have  no  force  and  effect 
in  the  state  of  "Wisconsin,"  and  the  same  act  also  provided  that  the 
consolidated  company  should  "have  all  the  rights,  privileges  and 
franchises  conferred  on  the  said  companies  (those  in  Illinois  as  well 
as  those  in  "Wisconsin)  by  the  laws  of  the  states  of  Illinois  and  "Wis- 
consin, -respectively,  the  same,  and  not  otherwise,  as  though  such 
cbnsolidationhad  not  taken  place,"  the  Supreme  Court  of  the  United 
States,  in  holding  that  the  legislature  of  "Wisconsin  had  the  power  to 
provide, for  a  maximum  of  charge  to  be  made  by  the  consolidated  cor- 
poration for  fare  and  freight  upon  the  transportation  of  persons  and 
property  carried  within  the  state,  or  taken  up  outside  the  state  and 
brought  within  it,  'or  taken  up  inside  the  state  and  carried  without, 
said:-" In  this  way,  "Wisconsin  in  effect  said  to  the  Illinois  companies: 
.-■You  may  consolidate  your  interest  with  those  of  the  named  companies 
in  this  state,  and  form  one  consolidated  company  in  the'  two  states; 
but,  in  so  doing,  you  must;  in  "Wisconsin,  be  subject  to  our  laws.  In 
iWisconsin,  all  corporations  are  liable  to  have  their  charters  altered  or 
repealed  at  the  will  of  the  legislature.  If  you  are  willing  to  take  this 
risk,  we  Will  care  for  you,  within  our  jurisdiction,  precisely  as  we  do 
for  our  own  corporations.'  Upon  these  terms  the  consolidation  was 
'finally  perfected,  and  the  consolidated  company  now  exists  under 
the, two  jurisdictions,  but  subject  to  the  same  legislative  control  as  to 
its  business  in  "WSsconsin  as  private  persons.  The  Illinois  companies 
might  have  stayed  out,  but  they  chose  to  come  in,  and  must  now  abide 
tli^e  consequences.  Thus  "Wisconsin  is  permitted  to  legislate  for  the 
consolidated,  company  in  that  state  precisely  the  same  as  it  would 
..for  its'original;companies,  if  no  consolidation  had  taken  place.  This 
is  the  contract  by -which  the  Illinois  stockholders  must  abide.  Hav- 
■ihg' availed  themselves  of  what  they  supposed  to  be  the  advantages 
of  the  consolidation,  they  cannot  repudiate  their  corresponding  obli- 
gations. "^^  / 

SOPeik  V.  Chicago  &  N.  W.  Ky.  Co., 
94  U.  S.  164,  24  L.  Ed.  97. 
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§  4825.  —  Particulax  statutes  oi  state  as  applicable  thereto.    As 

illustrating  what  has  just  bfeen  stated,  it  is  held  that  the  consolidated 
company  is  a  domestic  corporation  within  eminent  domain  laws  relat- 
ing to  domestic  corporations,'^  statutes  fixing  the  individual  liability 
of  stockholders,'*  statutes  relating  to  service  of  process  on  corpora- 
tions,'* and  statutes  relating  to  exhibition  of  stock  books  of  the 
corporation.'*  So,  on  consolidation  of  a  domestic  and  a  foreign  cor- 
poration, the  consolidated  company  succeeds  to  the  right  of  a  domes- 
tic constituent  company,  given  by  statute,  to  increase  its  capital  stock 
up  to  the  statutory  limit  without  payment  of  a  bonus.'*  But  a  statute 
requiring  a  majority  of  the  directors  to  be  residents  of  the  state  has 
been  held  not  applicable.'* 

When  by  a  statute  of  a  state  an  attachment  will  lie  only  against 
the  property  of  a  foreign  corporation,  it  is  held  that  the  property 
of  a  corporation  formed  by  the  consolidation  of  a  corporation  created 
by  the  laws  of  another  state,  cannot  be  attached.''' 

§  4826.  Incorporation  fees  and  taxation  of  corporation.    In  a  New 

York  case,  in  which  a  railroad  corporation  created  by  the  laws  of 
that  state  was  consolidated  with  corporations  created  by  the  laws  of 
several  other  states,  under  authority  from  the  legislatures  of  all  the 
states,  the  consolidated  company  taking  the  name  of  the  New  York 
company,  it  was  held  that  the  consolidated  corporation,  since  it  owed 
its  existence,  not  to  the  laws  of  New  York  alone,  but  to  the  concur- 
rent legislation  of  the  several  states,  was  not  "incorporated  by  and 

.    31 A  consolidated  interstate  corpora-  consolidation.    Smith  v.  Cleveland,  C, 

tion    has    the    right    to  "exercise    the  C.  &  St.  L.  E.  Co.,  170  Ind.  382,  81 

power  of  eminent  domain  in  a  state,  N.  B.  501.    See  also  California  Cent. 

if  a  constituent  corporation  organized  Ey.  Co.  v.  Hooper,  76  Cal.  404,  18  Pae. 

under  the  laws  of  that  state  possessed  599;   Day  v.  New  York,  S.  &  W.  E. 

such   right.     Smith   v.   Cleveland,   C,  Co.,  58  N.  J.  L.  677,  34  Atl.  1081. 

C.  &  St.  L.  R.  Co.,  170  Ind.  382,  81  32  Ashley  v.  Eyan,  49  Ohio  St.  504, 

N.  E.  501;  Toledo,  A.  A.  &  G.  T.  E.  31  N.  E.  721. 

Co.  V.  Dunlap,  47  Mich.  456,  11  N,  W.  33  In  re  S<t.  Paul  &  N.  P.  Ey.  Co., 

271;  In  re  St.  Paul  &  N.  P.  Ey.  Co.,  36  Minn.  85,  30  N.  W.  432. 

36  Minn.  85,  30  N.  W.  432;  Trester  v.  34  Sage  y.  Lake  Shore  &  M.  S.  E. 

Missouri  Pac.  Ey.  Co.,   33  Neb.   171,  Co.,  70  N.  T.  220. 

49  N.  "W.  1110;  State  v.  Chicago,  B.  &  36  0om.  v.  Buffalo,  E.  &  P.  E.  Co., 

Q.  E.  Co.,  25  Neb.  156,  2  L.  E.  A.  564,  207  Pa.  160,  56  Atl.  412. 

41  N.  W.  125.  36  Ohio  &  M.  E.  Co.  v.  People,  123 

The    consolidated    corporation'  may  111.  467,  14  N.  B.  874. 

prosecute  to  final  judgment  condemna-  37  Sprague  v.  Hartford,  P.  &  F.  R. 

tion  proceedings  instituted  by  one  of  Co.,  5  E.  I.  233. 
the    constituent    corporations    before 
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under  a  general  or  special  law"  of  New  York,  within  the  meaning 
of  the  statute  taxing  stock  corporations  for  the  privilege  of  incor- 
poration.3*  This  decision,  however,  seems  to  be  opposed  to  the  prin- 
ciple explained  in  the  preceding  paragraphs,  and  there  are  decisions 
in  other  jurisdictions  to  the  contrary.  As  we  have  seen,  when  cor- 
porations created  by  or  under  the  laws  of  different  states  are  con- 
solidated under  legislation  in  each  state,  the  consolidated  company  is, 
in  contemplation  of  law,  a  corporation  in  and  of  each  state.  When 
acting  as  a  corporation  in  any  one  of  the  states,  it  acts  as  a  corpora- 
tion of,  and  under  authority  of  the  charter  from,  that  particular 
state,  and  that  state  only.  It  has  an  existence  as  a  domestic  corpora- 
tion in  each  state.  It  would  seem  to  follow  necessarily  from  this, 
and  so  it  has  been  held,  that  in  each  state  the  consolidated  company 
.  is  to  be  considered  as  "incorporated  under  the  laws"  of  that  state, 
within  the  meaning  of  a  statute  imposing  a  tax  upon  corporations.^' 
The  fee  imposed  by  a  statute  permitting  interstate  consolidation  of 
corporations,  for  filing  the  articles  of  consolidation,  is  not  a  tax  upon 
the  right  to  carry  on  the  business  of  interstate  commerce,  but  upon 
the  right  to  incorporate.  The  state  is  required  to  authorize  the  for- 
mation of  a  corporation,  or  the  consolidation  of  two  or  more  corpora- 
tions ;  and,  if  it  does  give  authority  to  form  such  eorporjitions  or  con- 
solidations, it  may  impose  such  conditions  as  it  sees  fit.  The  tax  is  on 
the  right  to  exist  as  a  corporation,  and  not  on  the  business  done  by 
th6  corporation.** 

So  far  as  the  power  of  the  respective  states  to  tax  in  general  is 
concerned,  this  question  is  considered  in  a  subsequent  chapter,*^  and 
it  is  sufficient  to  merely  state  the  rule  which  governs  to  be  that  the 
power  to  tax  property  in  the  state  is  not  lost  by  the  consolidation,** 

88  People  V.  New  York,  C.  &  St.  41  Infra,  ehaptei  on  Foreign  Cor- 
L.  E.  Co.,  129  N.  T.  474,  15  L.  R.  A.     porations. 

82,   29   N.   E.   959.     To    same   effect,  42  Ohio  &  M.  E.  Co.  v.  People,  123 

State  Treasurer  v.  Auditor  General,  46  HI.  467,  14  N.  E.  874;  Eaton  &  H.  E. 

Mich.  224.  Co.  v.  Hunt,  20  Ind.  457. 

89  Ohio  &  M.  E.  Co.  V.  Weber,  96  It  was  Held  in  Illinois  that  a  bridge 
HI.  443;  Quincy  Eailroad  Bridge  Co.  company  originally  chartered  as  twx) 
V.  Adams  County,  88  HI.  615.  And  distinct  corporations  by  the  states  of 
see  Nashua  &  L.  E.  Corporation  v.  Illinois  and  Missouri  respectively,  and 
Boston  &  L.  E.  Corporation,  136  U.  S.  consolidated  by  articles  of  eonsoli'da- 
356,  34  L.  Ed.  363;  Indianapolis  &  tion  which  were  confirmed  and  ap- 
St.  L.  E.  Co.  V.  Vance,  96  U.  S.  450,  proved  by  the  legislature  of  the 
24  'L.  Ed.  752.  See  also  Aaliley  v.  former  state,  was  an  association  ineor- 
Eyan,  49  Ohio  St.  504,  31  N.  E.  721.  porated  under  its  law,  in  the  sense  of 

40  Chicago  &  E.  I.  E.  Go.  v.  State,  the  revenue  law  authorizing  the  taxa- 
153  Ind.  134,  51  N.  E.  924.  tion  of  its  capital  stock,  and  that  the 
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but  only  the  property  located  within  the  state  can  be  taxed.**  It  is' 
held  that  an  inheritance  of  stock  by  a  nonresident  owner  in  a  cor- 
poration formed  by  the  consolidation  c>f  corporations  of  differisnt 
states  may  be  subjected  to  the' payment  of  a.  collateral  inheritance 
tax.  But  in  making  the  assessment,  the  stock  shcvuld  be  valued  on 
the  basis  of  representing  only  that  portion  of  the  property  of  the! 
corporation  which  is  situated  within  the  state.**  ■ 

The  effect  of  exemptions  from  taxation  is  governed  by  the  general 
rules  already  stated.** 

§  4827.  Jurisdiction  of  courts  over  actions — General  rules.  It  has" 
repeatedly  been  held  that  where  corporations  created  by  different' 
states  are  consolidated  by  concurrent  legislation  in  the  -several  states,. 
the  consolidated  corporation  is  to  be  considered  as  a  citizen  and 
resident  of  each  state,  for  the  purpose  of  suits  in  the  courts.  In  eaehi^ 
state  it  is  there  regarded  as  a  domestic  corporation.**    In  other  words,' 


authorities  of  the  state  of  Illinois 
should '  treat  the  corpdration  as  domi- 
ciled in  that  state,  and  liable  to  tax- 
ation upon  all  of  its  property,  which 
is  pf  -such  a  nature  as  to  be  taxable 
at  the  residence  of  the  owner.  Quipcy 
Railroad  Bridge  Co.  v.  Adams  County, 
88  111.  615.  See  also  Keokuk  &  H. 
Bridge  Cio.  ,v.  People,  161  111.  132,  43 
N.  B.  691;  Ohio  &  M.  B.  Co.  v.  Weber, 
96  111.  443. 

.43  Chicago  &  N.  W,  By.  Co.  v.  Au- 
ditor General,  53  Mich.  79,  18  N.  W. 
586, 

44  Attorney  General  v.  New  Tork, 
N.  H.  &  H.  E.  Co.,  198  Mass.  413,  84 
N.  E.  737;  Kingsbury  v.  Chapin,  196 
Mass.  533,  13  Ann.  Cas.  738,  82  N.  E. 
700;  Moody  v.  Shaw,  175  Mass.  375, 
53  N.  E.  891;  In  re  Cooley's  Estate, 
186  N.  T.  220,  10  L.  E.  A.  (N.  S.) 
1010,  78  N.  E.  939.  See  Plumer  v. 
Coler,  178  U.  S.  115,  44  L.  Ed.'  998; 
State  V.  Metz,  32  N.  J.  L.  199. 

In  Moody  v.  Shaw,  173  Mass.  375, 
53  N.  E.  891,  the  court  in  holding  a 
legacy  of  shares  of  stock  in  a  consoli- 
dated corporation  was  subject  to  the 
inheritance  tax  of  Massachusetts  said: 
"But  it  Beems  to  us  enough  to  say 


that  so  long  as  the  railroad  holds  a 
Massachusetts  charter  so,  long  can 
Massachusetts  prescribe  the'  payment' 
.  of  this  tax  as  a  condition  of  the.  right- 
.to  succeed  to  skjck  issued  under  that, 
charter.  It  does  not  matter  that  therp 
ia  also  a  New  York  charter,  and  that, 
as  things  are  now,  stock  issued  ukder 
one  is  also  stock  under  another.  Ilhe 
fact  that  it  is  so  is  a  privilege  granted 
by  the  two  states  reciprocally.  But 
whenever  either  state  has  an  interest 
in  distinguishing  •  between  the  two 
franchises,  it  has  a  right  to  dp  so. 
*  *  *  The  fact  that  all  rights  are 
represented  by  one  certificate  might 
Jjo'ssibly  create  difficulties  as  to  ap-' 
portionment  where  important  frac:' 
tions  of  the  property  were  in  different 
states,  but  it  would  not  affect  t|io 
principle."  '  " 

45  See  §§^  4722-4728,  supra.  ' ' 

48  Case  V.  Atlanta  &  ,C.  A.  L.  By.' 
Co.,  225  Fed.  862.  See  also  Chap.  13. 
supra. 

"All  the  decisions  and  text-writer^ 
agree,  that,  where  one  corporation  is 
formed  by  the  consolidation  of  two  or 
more  corporations,  the  consolidated 
company  is   a"  citizen   of   each   state 
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the  consolidated  corporation,  for  jurisdictional  purposes,  mus't  be 
tr^eated  as  a  citizen  of  each,  of  the  states  concerned  in  its  creation, 
but  when  sued  as  a  citizen  of  one  state,  its  citizenship  in  other  states 
is  not  to  be  considered.  It  is  necessary,  however,  to  distinguish  cases 
where  there  is  merely  a  subsequent  reincorporation  for  the  purpose 
of,  dom^tication,*'''  or  where  there  is  a  mere  purchase  without  a  strict 
,Q0nsolidation,*8  or  where  there  is  a  merger  as  distinguished  from 
a  consolidation.*' 

It  follows  that  a  state  court  in  one  of  such  states  has  jurisdiction 
pf  transitory  actions  even  where  the  injury  was  inflicted  or  the  obli- 
g;a,tion  incurred  in  another  state,^"  and  that  an  action  cannot  be  re- 
moved to  a  federal  court  on  the  ground  that  the  corporation  is  also 
a  resident  or  citizen  of  another'' state.*^  /' 

A  consolidated  company  composed  of  corporations  of  two  or  more 


in'  which  any  one  of  the  constituent 
companies  ig  a  citizen. ' '  Case  v.  Atr 
lanta  &  C.  A.  L.  Ey.  Co.,  225  Fed. 
862,  8€6.      , 

47  Jilissouri  Pac.  E.  Co.  v.  Castle, 
^U  TJ.  S.  541,  56  L.  Ed.  875;  Case  v. 
Atlanta  &  C.  A.  L.  Ey.  Co.,  225  Fed. 
862,  866,  and  see  §  390,  note  44,  sapra. 
;, .  48  Guiiiniins  v.  Chicago,  B.  &  Q.  ,E. 
Co.,  ,193  Fed.  238;  Winn  v.  "Wabash 
k  Co.,  118  Fed.  55.  ] 

49  Lee  v.  Atlantic  Coast  Line  E.  Co., 
150  Fed:  775. 

Where  one'  corporation  is  merged 
into  anbther,  the  surviving  coTpora- 
tion,  by  going  into  another  state  and 
obtaining  a  certificate  or  charter  of 
merger  and  consolidation,  does  not 
thereby  domesticate ,  itself  so  as  to 
deny  it  the  right  which  it  previously 
enjoyed  as  a  foreign  corporation  to 
remove  actions  against  it  from  the 
state  to  the  federal  court.  Lee  v.  At- 
lantic Coast  Line  E.  Co.,  150  Fed; 
775,.  791.    ■   , 

60  When  a  corporation  formed  by 
consolidation  of  corporations  of  dif- 
ferent states  assumes  the  obligations 
of  the  constituent  corporations,  it  may 
l^a  sued  in  either  state  upon  a ,  plaim 
which  arose  originally  against  the  con- 
stituent corporation  created  by  the 
laiws  of  the  other,  state.    Boardman  v. 


Lake  Shore  &  M.  S.  Ey.  Co.,  84  N. 
Y.  157. 

Under  a  statute  authorizing  eonr 
solidation  between  a  domestic  and 
foreign  corporation,  a  domestic  cor- 
poration so  consolidating  with  a 
foreign  cofpotation  ^ill  not  b^ 
deemed  to  so  leave  the  state  as  to  de- 
prive the  ■  state  of  jurisdiction-  wli-ere 
suits  are, brought  against  it  by.  eitif 
zens  of  the  state.  Staton  .v.  Atlantic 
Coast  Line  E.  Co.,  144  N.  0.  135,  56 
S.E.  794.  '      ■'■  . 

SI  Patch  V.  Wabash  E.  Co.,  207  TJ. 
S.  277,  52  Jj'..  Ed.  204,  12  Ann.  Cas. 
518;  Chicago  &  N.  W.  Ey.  Co.  v. 
Whittony-80  V/  S.  270,  20  L.  Ed.  2.70, 
20  L., Ed., 571;  Case  v.  Atlanta  &,  C.  A, 
L.  Ey.  Go!,  225  Fed.  862;  Dodd ,  v^ 
Louisville  Bridge  Co.,  130  Fed^  186  ;j 
■Winn  V.  Wabash  E,iCo.,.118  Fed,  55-, 
Paul  y,'  Baltimore  &  O.  &  C.  E.  Co.,  44 
Fed.  513;  Home  v.  Boston  &  M.;  E. 
E.,  18  Fed.  50;  Johnson  v.  Philadel- 
phia, W.-  &  B.  E.  Co.,  9  Fed.  6;  ITphoffi 
V.  Chicago,  St..  L.  &  N.  O.  E.  Co.,,  5 
Fed.  545.  See  also  Cox  v.  Atlaijtic, 
Coast  Line  E.  Co.,  166  N.  C.  652>  82  S., 
E.  -979;  Hurst  v.  Southern  E.  Co.,  162 
.N.  C.  368,  78  S.  E.  434;  Waaley  v.  Chi- 
cago, E.-  I.  &  P.  E.  Co.,  147  Fed.  608. 

For  a  further  discussion,  see  §§  390, 
396,  supra. 
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states  becomes  a  corporation  of  each  of  such  states  so  that  it  cannot 
remove  a  cause  brought  against  it  in  a  state  court  in  one  of  such 
states  on  the  ground  of  diversity  of  citizenship. 

Likewise,  the  consolidated  company  may  be  sued  in  a  federal  court 
in  any  one  of  such  states  on  the  theory  that  it  is  a  citizen  thereof,''^ 
and  when  sued  as  a  citizen  of  one  state  it  is  immaterial  that  it  is  also 
a  citizen  of  one  or  more  other  states.^'  It  follows  that  a  federal  court 
in  one  of  the  states  where  a  constituent  company  was  created  has  no 
jurisdiction  of  an  action  against  the  consolidated  company  by  a 
citizen  of  that  state  on  the  ground  of  diversity  of  citizenship.** 
Thus,  a  citizen  of  Iowa  cannot  sue  in  the  federal  courts,,  on  the  ground 
of  diversity  of  citizenship,  a  corporation  formed  by  a  consolidation 
of  an  Iowa  and  a  Missouri  corporation.''*  It  has  been  held,  how- 
ever, that  a  corporation  formed  by  the  consolidation  of  corporations 
of  different  states  may  sue  a  citizen  of  one  of  those  states  in  the  fed- 
eral courts  of  that  state,  by  ignoring  its  existence  as  a  corporation  of 
,  the  state  in  which  it  sues.** 

It  has  been  held  that  the  consolidation  of  corporations  of  different 
states  does  not  prevent  one  of  them  from  suing  the  other  in  a  federal 
court,  as  corporations  of  different  states.*' 

§  4828.  —  F&reclosure  suits.  Where  corporations  of  several  states 
have  been  consolidated,  and  the  consolidated  company  has  executed 
a  mortgage  covering  the  property  situated  in  the  different  states,  the 
courts  of  either  state  have  jurisdiction  to  foreclose  the  mortgage, 
not  only  as  to  the  property  situated  within  its  limits,  but  also  as  to 
the  property  in  the  other  states.*'    "Where,  however,  one  of  the  con- 

52  Marshall   v.   Baltimore  "&   0.    E.  127  Fed.  986;   Missouri  Pae.  By.  Co. 

Co.,  16  How.   (U.  S.)   314,.  14  L.  Ed.  v.    Meeh,   69   Fed.   753,   30   L.   E.   A. 

953;  Case  v.  Atlanta  &  C.  A.  L.  Ey.  250;  Burger  v.  Grand  Eapids  &  I.  E. 

Co.,  225  Fed.  862;  Lake  Shore  &  M.  Co.,  22  Fed.  561. 

S.   Ey.    Co.    V.   Eder,    174   Fed.    944;  66  Missouri  Pac.   Ey.   Co.   v.   Meeh, 

Goodwin  v.  Boston  &  M.  E.  B.,  127  69  Fed.  753,  30  L.  E.  A.  250. 

Fed.    986;    Williamson    v.   Krohn,    6g  66  Nashua   &   L.   E.   Corporation  v. 

Fed.    655,    662;    Union    Trust    Co.    v.  Boston  &  L.  E.  Corporation,  136  TJ.  S. 

Eoehester  &  P.  E.   Co.,  29  Fed.  609.  356,  34  L.  Ed.  363,  and  see  §  390,  note 

See  also  Peterborough  B.  B.  v.  Boston  43,  supra. 

&  M.  E.  E.,  239  Fed.  97,  and  see  §  390,  67  St.  Louis,  A.  &  I.  H.  E.  Co.  v. 

notes  40-42,  supra.  Indianapolis  &  St.  L.  E.  Co.,  9  Biss. 

63  Georgia  Southern  &  F.  E.  Co.  v.  144,  Fed.  Cas.  No.  12,237. 

^Mercantile  Trust  &  Deposit  Co.,  94  Ga.  68  MuUer   v.    Dows,    94   TJ.   S.   444, 

306,  32  L.  E.  A.  208,  47  Am.  St.  Eep.  449,    24   L.    Ed.    207;    Mead   v.   New 

153,  21  S.  E.  701.  York,  H,  &  N.  E.  Co.,  45  Conn,  199. 

61  Goodwin  v.  Boston  &  M.  E.  B., 
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stituent  co]^orations  has,  prior  to  the  consolidation,  executed  a  mort- 
gage upon  its  property  situated  in  the  state  of  its  domicile,  the 
consolidated  corporation  cannot  maintain  an  action  in  the  courts  of 
another  state  to  foreclose  such  mortgagee,  unless  the  state  in  which 
such  property  is  situated  has,  in  authorizing  the  consolidation,  given 
its  consent  to  the  maintenance  of  such  action.^* 

§  4829.  When  consolidation  takes  effect.  "Where  several  corpora- 
tions, each  of  a  different  state,  are  authorized  to  consolidate  by  the 
co-operating  legislation  of  the  different  states  so  as  to  assume  a  new 
corporate  form  and  name,  such  a  consolidation,  voluntarily  made  by 
the  constituent  corporations,  with  the  assent  of  the  stockholders  of 
each,  if  necessary,  comes  into  effect  when  the  last  step  is  completed, 
as  the  result  of  simultaneous  action,  and  it  is  immaterial  in  which 
state  or  at  what  date  any  of  these  corporations  was  first  incorpor- 
ated-so 

§  4830.  Judgment  in  one  state  as  conclusive  everywhere.  A  judg- 
ment rendered  against  the  consolidated  corporation,  in  a  court  which 
has  jurisdiction,  is  binding  on  the  corporation  and  its  property  every- 
where.*^ 

§4831.  Effect  of  injunction  in  one  state.  Such  a  consolidated 
company  cannot  avoid  performance  in  one  state  of  an  obligation 
undertaken  there,  and  which  is  valid  by  its  laws,  merely  because 
it  has  been  enjoined  from  performing  it  by  the  courts  of  one  of  the 
other  states  which  joined  in  its  formation,  under  the  laws  of  which 
it  would  be  invalid.*'' 

S9  Eaton  &  H.   B.   Co.   v.  Hunt,  20  v.  Wabash  R.  Co.,  207  TJ.  S.  277,  284, 

Ind.  457,  464;   Pittsburgh  &  S.  L.  E.  52  L.  Ed.  204,  12  Ann.  Cas.  518. 
Co.  V.  Eothschild,  4  Cent.  Rep.  (Pa.)  «1  Union  Trust  Co.  v.  Roehegter  & 

107.         *  P.  E.  Co.,  29  Fed.  609. 

80  Maekay  v.  New  York,  N.  H.  &  63  Maekay  v.  New  York,  N.  H.  &  H. 

H.  E.  Co.,  82  Conn.  73,  84,  24  L.  R.  A.  R.  Co.,  82  Conn.  73,  24  L.  E.  A.  (N. 

(N.  S.)  768,  72  Atl.  583,  citing  Patch  S.)   768,  72  Atl.  583. 
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I.    IN  QENEEAIi 

§4832.  Introductory.  Reorganizations  of  corporations  are  of 
common  occurrence.*  In  many  instances,  they  have  been  the  result 
of  bad  faith  and  fraud,  but  in  such  cases  the  courts  have  generally 
afforded  relief  where  they  have  been  appealed  to.  In  cases  where 
the  parties  have  all  acted  in  good  faith,  they  have  been  encouraged 
and  approved  of  by  the  courts.^  And  many  a  financially  sick  corpo- 
ration has  b6en  nursed  back  to  financial  prosperity  by  a  wise  and 
judicious  reorganization  without  injuring  the  rights  of  any  one  in- 
terested in  the  original  company.  At  the  same  time,  too  much  em- 
phasis cannot  be  placed  on  the  necessity  of  protecting  the  weak  aga!inst 
the  strong,  as  far  as  possible,  in  connection  with  the  judicial  control 
and  review  of  reorganizations,  which  can  so  easily  be  made  a  cover 
for.  fraud  although  apparently  fair  upon  their  face.  Generaliy,  the 
success  of  the  reorganization  and  the  future  of  the  new  company  de- 
pend considerably  upon  the  conversion  of  more  or  less  of  the  in- 
debtedness into  income  bonds,  preferred  stock,  or  common  stock,  and 
a  consequent  lessening  of  fixed  charges.  . 

§4833.  Scope  of  chapter.  This,  chapter  includes  questions  relat- 
ing to  the  reorganization  of  corporations,  as  hereafter  defined.'  It 
-does -not  include  questions  as  to  consolidation  or  merger  or  combi- 
nation (including  the  purchase  of  the  assets  of  one  company  by 
-another,  where  the  Mtter  was  not  organized  to, take  over  the  property 
of  the  former)  of  eorporjations,*  nor  questions  relating  to  the  disso- 
lution of  corporations,*  nor  questions  relating  to  sales  under  corporate 
mortgages  in  general.^  The  domestication  of  foreign  corporations  is 
treated  of  hereafter.' 

§4834.  Definitions  and  distinctions— Reorganization.  The  term 
"reoygianization"  has  no  very  definite  meaning  in  the  law  of  corpora- 
,tions,  but  is  applied  indifferently  to  various  proceedings  and  transac- 
tions by  which  succession  of  corporations  is  brought  'about,  and  also 
to  proceedings  by  which  existing  corporations  are  continued  under  a 
different  organization  without  the  creation  'of  a  new  corporation. 
iBtymologically,  the  term  signifies  nothing  more  than  "the  act  or 

1  See  Tooker  v.  National  Sugar  Ee-  4  Chap.  60,  supra, 
fining  Co.  of  New  Jersey,  80  N.  J.  Eq.          6  Chap.  64,  infra. 

305,  84  Atl.  10.  «See    §§1395-1412,    supra. 

2  See    §4840,   infra.  7  Infra,  chapter  on  Foreiga  Corpo- 

3  See  §§4834-4839,  infra.  rations. 
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process  of  organizing  anew."  The  effect  of  the  reorganization  in  any 
particular  case  must  depend  upon  the  intention  of  the  parties  and 
the  terms  of  the  statute  under  which  it  is  effected.  Generally,  a  re- 
organization is  effected  by  the  dissolution  of  an  existing  corporation 
and  the  organization  of  an  entirely  new  and  distinct  corporation  to 
take  its  property  and  franchises  and  continue  its  business.'  This, 
however,  is  not  necessarily  the  effect  of  a  reorganization.  The  terms 
of  the  statute  and  the  intention  of  the,  legislature  and  of  the  parties 
may  be  merely  to  continue  the  existing  corporation,  without  any  dis- 
solution, under  the  same  or  a  different  name  and  with  the  same  or 
different  powers,  and  under  the  same  or  a  different  management.' 

According  to  Mr.  Morawetz,  the  term  "reorganization"  is  "com- 
monly applied  to  the  formation  of  a  new  corporation  by  the  creditors 
and  shareholders  of  a  corporation  which  is  in  financial  difficulties,  for 
the  purpose  of  purchasing  the  company's  works  and  other  property 
after  the  foreclosure  of  a  mortgage  or  judicial  sale."  ^^ 

It  is  proper  to  classify  reorganizations  as  (1)  reorganizations  in 
connection  with  the  foreclosure  of  corporate  mortgages,  or  in  connec- 
tion with  other  judicial  or  execution  sales  of  the  corporate  property 
by  the  purchasers  at  the  sale,^^  and  (2)  other  reorganizations  or  re- 
incorporations. The  latter  class  is  divisible  into  (a)  reincorporations 
where  the  purpose  is  merely  to  correct  illegalities  or  defects  in  the 
original  corporation,  or  to  broaden  the  scope  of  the  powers  of  the 
corporation,  including,  in  one  sense  of  the  word,  the  amendment  as 
well  as  the  extension  or  revival  of  charters,^^  (b)  the  scaling  of 
securities  by  voluntary  agreement,^'  and  (c)  the  organization,  pri- 
marily by  or  on  behalf  of  the  stockholders  as  distinguished  from  the 
creditors,  of  a  new  corporation,  without  any  forced  sale,  to  take  over 
the  property  of  the  existing  corporation.^* 

The  term  is  used  most  often  in  connection  with  the  foreclosure 
of  corporate  mortgages  where  a  new  corporation  is  formed  by  the 
foreclosure  purchasers,  and  most  of  the  law,  as  laid  down  in  the  deci- 
sions, in  connection  with  reorganizations,  relates  to  the  first  class 
of  reorganizations,  and  much  of  such  law  is  not  applicable  to  other 
reorganizations. 

SBruffett  V.  Great  Western  R.  Co.,  Trust  Co.  of  New  York,  60  Fed.  830, 

25  111.  353;  State  v.  Sherman,  22  Ohio  870. 

St.  418;  Houston  &  T.  Cent.  E.  Co.  v.  11  See  §§4857-4862,  infra. 

Shirley,  54  Tex.  125.  12  See   §4838,  infra. 

9  Miller  v.  English,  21  N.  J.  L.  317.  13  See   §  4852,  infra. 

10  Morawetz,   Private   Corporations,  1*  See  §§  4863-4867,  infra. 
§  812,    quoted    in    STinmes    v.    Union 
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§4835.  —"Successors"  amd  "succession."  It  is  often  said  that 
one  corporation  is  the  successor  of  another.  So  far  as  corporation 
law  is  concerned,  the  words  "successor"  and  "succession"  have  no 
fixed  meaning  in  all  cases.  Sometimes  such  terms,  as  used  in  writ- 
ten instruments,  have  been  held  to  refer  to  the  members  of  the  cor- 
poration. It  would  seem  that  such  terms  might  well  apply  to  a 
reorganized  company,  although  probably,  as  ordinarily  used,  they  are 
of  broader  import ;  and  it  has  been  held  that  a  corporation  organized 
by  purchasers  at  a  mortgage  foreclosure  sale  was  the  ' '  successor ' '  of 
the  old  corporiation  within  the  terms  of  a  statute  exempting  a  certain 
class  of  corporations  and  their  "successors"  from  taxation.*' 

§4836.  — Distinguished  from  combina.tiO'iis,  consolidaitioiis  or 
mergers.  Reorganization  is  clearly  distinguishable  from  consoli- 
dation or  merger.*^  Sometimes,  however,  the  term  reorganization  is 
loosely  used  as  synonymous  with  consolidation  or  merger,  but  ia  real- 
ity there  is  a  clear  line  of  demarcation  in  that  in  the  former  case 
there  are  always  two  or  more  existing  corporations  which  combine 
together,  while  in  the  latter  case  there  is  in  effect  but  one  corpora- 
tion which  merely  changes  its  form  and  ordinarily  dies  upon  the  crea- 
tion of  the  new  corporation  which  is  its  successor.  In  other  words, 
in  case  of  reorganizations  there  ordinarily  are  at  no  time  two  or  more 
going  corporations  in  existence,  while  in  case  of  consolidation  or 
merger  there  must  always  be  two  or  more  existing  corporations  before 
there  can  be  any  consolidation  or  merger. 

In  case  one  going  corporation  buys  all  the  property  of  another 
corporation,  and  the  former  was  not  organized  merely  to  take  over  the 
property  of  the  latter  but  is  composed  to,  some  extent  of  different 
stockholders  and  owns  property  of  its  own  other  than  that  so  pur- 
chased, there  is  no  reorganization,  even  though  stock  of  the  purchas- 
ing company  is  turned  over  to  the  stockholders  of  the  selling  company 
as  payment  for  the  property,  but  instead  there  is  merely  a  purchase 
or  at  most  a  merger.*' 

The  importance  of  distinguishing  clearly  between  consolidations, 

15  Grand  Canyon  E.  Co.  v.  Treat,  12  A  reorganization  without  any  fore- 
Ariz.  69,  95  Pae.  187.'                                   closure  is  not  a,  consolidation.    Lough- 

16  In  re  Consolidated  Kansas   City      lin  v.  United  States  School  Furniture 
•  Smelting   &   Eefining   Co.,    13   N.   Y.      Co.,  118  HI.  App.  36. 

App.  Div.  50,  55,  43  N.  T.  Supp.  51;  17  Such  a  purchase  as  a  consolida' 

National  Foundry   &   Pipe  Works  v.      tion,  see  Chap.  60,  supra. 
Oconto    City  Water   Supply   Co.,   105 
Wis.  48,  54,  81  N.  W.  125.     See  aJso 
§  4663,  supra. 
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mergers,  purchases  of  all  the  property'  of  another  corporation,  and 
reorganizations,  rests  largely  in  the  different  effect  resulting  there- 
from so  far  as  rights  of  persons  holding  claims  against  the  company 
which  goes  out  of  business  is  concerned;  and  in  this  respect  the  gen- 
eral rule  is  that  in  case  of  consolidations,  the  consolidated  company 
is  liable  for  the  debts  of  the  constituent  companies ;  ^*  that  in  case 
of  a  merger,  the  absorbing  company  is  liable  for  the  debts  of  the 
absorbed  company ;  '^  that  in  ease  of  a  mere  purchase  by  one  com- 
pany of  the  property  of  another,  where  there  is  no  consolidation, 
merger  or  mere  continuation  of  one  company  under  the  name  of  an- 
other (which  is  in  effect  a  reorganization),  and  the  purchase  is  based 
on  a  good  consideration  so  as  not  to  be  fraudulent  as  to  creditors  of 
the  selling  company,  the  purchasing  company,  with  certain  recog- 
nized exceptions,  ordinarily  is  not  liable  for  the  debts  of  the  selling 
company;'^'*  that  in  case  of  a  reorganization  the  question  depends 
almost  entirely  on  whether  the  reorganization  is  accomplished  with- 
out a  foreclosure,  in  which  case  the  reorganized  company  generally 
is  liable  for  the  debts  of  the  .old  company,*^  or  whether  the  reor- 
ganization is  in  connection  with  a  foreclosure  or  other  forced  sale,  in 
which  case,  except  in  certain  contingencies,  the  sale  cuts  off  all  claims 
not  prior  liens  and  passes  the  title  to  the  purchasers  who  form  the 
reorganized  company  free  from  all  debts  of  the  old  company  which 
were,  not  Jiens  prior  to  the  mortgage  foreclosed  or  the  claim  under 
which  the  sale  was  made.^^ 

§  4837.  — Distinguished  troja  mer©  change  of  name.  The  right 
of  a  corporation  to  change  its  name  has  been  fully  stated  in  a  pre- 
ceding volume,^^  as  has  the  mode  of  changing  the  name;  ^  and  the 
rule  is  well  settled  that ' '  a  mere  change  in  the  name  of  a  corporation, 
either  by  the  legislature  or  by  the  corporastors  or  stockholders  under 
legislative  authority,  doeg  not,  generally  speaking,  affect  the  identity 
of  the  corporation,  or  in  any  way  affect  the  rights,  privileges  or  obli- 
gations previously  acquired  or  incurred  by  it.""^  In  short,  a  mere 
chaajge  of  name  cannot  be  said  to  be  a  reorganization,  even  in  the 
broadest  sense  in  which  such  term  is  used. 

Under  some  statutes,  it  is  expressly  provided,  that  a  corporation 
formed  by  the  reincorporation  ror  reorganization  of  another  corpora- 
tion, or  upon  the  sale  of  the  property  or  franchises  of  a  corporation: 

18  See  §§4729-4763.  22  See   §4988,  infra. 

19  See  §  4750,  supra.  23  See  §  744,  supra. 

20  See  §§  4751-4759,  supra.  24  See  §  746,  supra. 
»i  See  §  4984,  infra.  25  See  §  747,  supra. 
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may  have, the  same  name  as  the  corporation  to  whose  franchises  it 
has  suceeeded.^^ 

§  4838.  —  Distingxdshed  from  mere  amendment  of  charter  or  ex- 
tension or  revival.  An  amendment  of  a  charter  of  a  corporation, 
which  has  been  treated  of  in  a  former  chapter,*'  is  in  the  nature  of 
a  reincorporation,  although  not  strictly  such,  and  will  not  be  treated 
of  in  this  chapter  except  by  way  of  illustration.  The  charter  of  a 
corporation  may  be  amended,  or  extended,  or  even  revived  after  its 
expiration,  without  affecting  its  existence  or  identity  in  any  way. - 
In  such  a  case,  of  course,  there'  is,  strictly  speaking,  no  succession: 
at  all.  ■  The  coi^poration,  before  arid  after  the  amendment,  extension 
or  revival,  is  the  same  body,  both  in  fact  and  in  law.  But  a  change  of  I 
name,  followed  by  an  exchange  of  stock  and  the  issuance  of  new 
stock,  although  in  form  an  amendment  of  the  charter,  has  been  held 
to  be  in  effect  a  reorganization.**  Thiis,  by  amending  the  corporate 
articles,  changing  the  eorjjorate'  name,  and  making  other  Organic 
modifications,  a  corpora,tion  may  be  deemed  to  have  so  reorganized  as 
to  have  become  a  new  corporation  for  the  purpose,  at  least,  of  added 
liability  of  its  members  as  prescribed  by  a  general  statute  enacted 
after  the  corporation  was  originally  created  but  before  the  amend- 
ment of  the  charter.  The  corporation.:  in  such  case  may  be  deemed 
to  have  abandoned  its  original  existence  by  the  abandonment  of  its 
original  name.** 

An  extension  of  corporate  existence  is  soinetimes  referred  to  as  a 
reincorporation  or  reorganization  but  it  can  be  so  classified  only  by 
using  such  terms  in  a  very  broad  sense,  since  no  new  corporation  is 
created  thereby,^"  and  there  is  no  change  in  the  corporate  name, 
plan,  oflScers,  stockholders  or  organization,  but  there  is  only  what  is 
in  effect  an  amendment  of  the  charter  in  one  respect  only. 

§4839.  — Reincorporation  as  a  species  of  reorgfanization.     The 

term  "reincorporation"  does  not  seem  to  haVe  been  judicially  de- 
fined but  its  meaning,  at  least  in  a  general  sense,  is  apparent.  There 
is  a  reincorjjoration  where  an  existing  corporation  files  incorporation 
papers,  pursuant  to  a  statute  so  authorizing,  and  takes  out  a  new 

26  People  V.  Payn,  161  N.  T.  229,;  55  same  purpose.  In  both  a  new  corpo- 
N.  E.  849.  ration,  is  created,  which  is  subject  to 

27  Chapter  on  Amendment  and  He-  laws  in  force  at  the  .  date  of  its 
peal  of  Charters,  supra.  birth.:"    Senn  v.  Levy,  111  Ky.  318, 

2»"  There  is  no  difference  in  prin-  325,  63  S.  W.  776. 

ciple,"  it  has  been  said,  "between  a  29  Senn   v.   Levy,  ,111  ,Ky. -318,,.  63 

re|Organization  and  an  amendmejat  [of  S.  W.  776. 

the  charter]   which   accomplishes  the  80  See  §  413,.  Bupra. 
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charter.  Strictly  speaking,  it  is  nothing  more  than  an  amendment 
of  the  charter.*!  Thus,  in  New  York,  a  statute  provides  for  the 
reincorporation  of  any  stock  corporations  theretofore  organized,  with 
certain  exceptions,  under  the  provisions  of  the  Business  Corpora- 
tions Law,  and  fixes  the  procedure  to  reincorporate  in  detail;*^  but 
the  reincorporation  provided  for  therein  is  nothing  more  than  the 
adoption  and  filing  of  a  certificate  containing  certain  facts,  so  as  to 
make  the  existing  corporation,  as  stated  in  the  statute  "a  corpora- 
tion organized  under  this  chapter  [Business  Corporations  Law]", 
instead  of  a  corporation  organized  under  some  other  statute. 

Reincorporation,  as  the  term  is  generally  used  and  as  provided  for 
by  statutes  in  some  states,  is  not  the  same  as  what  is  ordinarily  termed 
reorganization.*'  Reorganization,  as  the  term  is  usually  used,  means 
the  creation  of  a  new  company  to  take  over  the  assets  of  another 
corporation,  while  reincorporation,  as  that  term  is  ordinarily  used, 
more  closely  resembles  the  amendment  of  a  charter',  and  is  usually 
resorted  to  either  to  correct  errors  in  the  original  corporation,  or  to 
obtain  the  bene^ts  of  a  statute  enacted  after  the  original  incorpora- 
tion, or  to  extend  the  corporate  life.** 

The  statutes  often  provide  for  the  reincorporation  of  special  com- 
panies, such  as  insurance  companies,*"  or  banks.*^ 


31  In  re  Consolidated  Kansas  City 
Smelting  &  Refining  Co.,  13  N".  Y. 
App.  Div.  50,  54,  43  N.  T.  Supp.  51. 

32  See  In  re  Consolidated  Kansas 
City  Smelting  &  Eefining  Co.,  13  N. 
Y.  App.  Div.  50,  43  N.  Y.  Supp.  51, 
setting  out  section  4  of  the  Business 
Corporations  Law. 

33  See  Brb  v,  Grimes,  94  Md.  92, 
50  Atl.  397. 

34  A  corporation  may  reorganize  for' 
real  or  supposed  errors  in  the  original 
corporation.  Ladies*  Collegiate  Insti- 
tute V.  French,  82  Mass.  196. 

In  Miller  v.  English,  21  N.  J.  L. 
317,  the  purpose  of  the  reincorpora- 
tion was  to  "perpetuate  the  old  so- 
ciety in  the  name  of  the  old  incorpo- 
ration, under  a  mistake  that  the  old 
certificate  of  incorporation  had  been 
lost." 

35  Reincorporation  of  insurance 
companies  as  authorized  by  New  York 
statutes,  see  People  v.  Payn,  161  N.  Y. 
229,  55  N.  E.  849, 


Where,  at  the  time  of  the  prganiza- 
ticm  of  a  corporation,  there  is  a  law  in 
force  authorizing  the  change  from  a. 
mutual  to  a  joint  stock  company,  the 
corporation  may  make  the  change  on 
a  vote  of  the  majority  of  the  mem- 
bers and  without  the  consent  of  all  of 
them,  there  being  no  provision  in  the 
statute  in  regard  thereto.  Schwarz- 
walder  v.  Tegen,  58  N.  J.  Bq.  319,  324, 
43  Atl.  587. 

Where  a  mutual  insurance  company 
desires  to  change  to  a  joint  stock 
company,  a,)  special  notice  of  the  ob- 
ject of  the  meeting  of  the  policyhold- 
ers to  pass  thereon  must  be  given. 
"It  was  necessary  that  notice  be 
given  to  the  policyholders  that  this 
change  from  a  mutual  to  a  stock  com- 
pany was  proposed."  Schwarzwalder 
V.  Tegen,  58  N.  J.  Bq.  319,  326,  43 
Atl.  587. 

36  Change  of  state  bank  into  na- 
tional bank,  see  §  4870,  infra. 
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Generally,  under  the  statutes,  there  is  no  new  corporation  but  the 
company  is  the  same  as  before  the  reincorporation.''' 

The  authority  to'  reincorporate  must  be  based  on  a  vote  of  the 
stockholders  or  members  as  distinguished  from  the  directors.^' 

On  reincorporating,  the  same  name  for  the  company  need  not  be 
used 'Unless  the  statute  so  provides.'* 

I  The  creation  of  a  new  corporation  merely  to  increase  the  stock  of 
the  old  corporation,  where  the  new  company  has  no  assets  except  the 
property  of  the  old  company,  is  not  only  fraudulent  and  in  violation 
of  law,  independently  of  statute,  but  is  also  a  violation  of  a  constitu- 
tional provision  forbidding  the  fictitious  increase  of  stock;  but  it  is 
otherwise  where  the  stock  of  the  old  company  was  worth  twice  its  par 
value  and  the  new  company  merely  issued  two  shares  of  stock  in  the 
new  company  for  one  in  the  old.*" 

§4840.  Reorganizations  as  favored  hj  the  courts.  Reorganiza- 
tions, where  entered  into  in  good  faith,  are  regarded  with  favor  by 
the  courts,  at  least  in  connection  with  judicial  sales."  But  while 
reorganizations  are  encouraged  by  the  courts,  yet  a  court  of  equity 
will  not  lend  its  aid  to  one  that  is  inequitable  or  oppressive.*^ 

§  4841.  Power  of  courts  in  connection  with  reorganizations.  Re- 
organizations of  corporations  are  the  result  of  agreement  of  the 

37  See  §  4851,  infra.  rather  than  discouraged  by  unneces- 

88  Sohwarzwalder  v.  Tegen,  58  N.  J.  sary  and  improper  exposure  of  their 

Eq.  319,  43  Atl.  587.  membership."     Eobinson  v.  Philadel- 

39Erb  V.  Grimes,  94  Md.  92,  50  Atl.  phia  &  B.  B.  Co.,  28  Fed.  340, 

397.  Where  a  corporate  charter  possesses 

40 State  v.  Citizens'  Light  &  Power  all   the    elements    of   a    contract   be- 

Co.,  172  Ala.  232,  55  So.  193.  tween  the  state  and  the  corporation, 

41  Shaw  V.  Little  Bock  &  Ft.  S.  By.  subject  to  alteration  only  by  the  con- 
Co.,  100  IT..  S.  605,  25  L.  Ed.  757 ;  sent  of  both  parties,  it  is  clearly  wise 
Cutter  V.  Iowa  Water  Co.,  128  Fed.  publte  policy  that  limit  be  placed 
505;  Eeed  v.  Schmidt,  115  Ky.  67,  82,  upon  corporate  existence.  But  where 
24  Ky.  L.  Eep.  1889,  61  L.  B.  A.  270,  a  state  has  by  constitutional  or  statu- 
72  S.  W.  367.             '  tory  provision  reserved  to  itself  the 

' '  Such  plans  of  reorganization  have  power    to   alter    or    amend    corporate 

met   with   general    approval,   because  charters  at  will,  it  is  as  much  a  mat- 

they  tend  to  avoid  sacrifice  and  loss,  ter  of  public  policy  to  facilitate  the 

and  are  beneficial  to  the  public. ' '  Pa-  continuance    or    reorganization    of    a 

ton  V.  Northern  Pae.  B.  Co.,  85  Fed.  corporation  as  to  facilitate  its  original 

838,  842.  formation.    Erb  v.  Grimes,  94  Md.  92, 

"Without   such   previous   organiza-  105,  50  Atl.  397. 

tions  and  arrangements,  great  sacrifice  42  Guaranty  Trust  Co.  of  New  York 

and  loss  must  attend  all  such  sales.  v.    Missouri   Pae.    By.    Co.,   238   Fed. 

They  are   therefore  to  be  promoted,  812,  815. 
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bondholders,  stockholders  or  general  creditors,  either  of  one,  a  part, 
or  all.  It  necessarily  follows  that  reorganization  cannot  be  cota- 
pelled  by  a  court,  nor  the  terms  thereof  fixed  by  it.*^  It  cannot  deter- 
mine the  propriety  of  a  scheme  for  reorganization  without  fore:> 
closure  and  compel  objecting  stockholders  t6  comply  with  it.f*  The 
courts  cannot,  at  the  suit  of  a  complaining  stockholder,  make  a  com; 
pletely  new  reorganization  agreement.*^  The  reorganization  agree- 
ment establishes  the  rights  of  the  parties,  and  the  courts  "cannot  read 
into  it  any  other  or  additional  term,  or  reform  it  or  bind  the  commit- 
tee to  something  which  they  did  not  promise,  or  impose  upon  them  a 
liability  which  they  did  not  assume,  or  make  a  new  contract  for  the 
parties."*^  A  bankruptcy  court  cannot  even  make  an  order  iapprov- 
ing  a  plan  of  reorganization  of  a  corporation.*''  So  a  court,  having 
charge  of  corporate  property  through  receivers,  cannot  destroy  vested 
contract  liens  by  directing  a  lease  to  a  single  reorganized  company 
with  power  to  issue  bonds  to  improve  the  property  and  making  the 
mortgage  securing  such  bonds  a  first  lien,  over  the  objections  of  prior 
mortgagees  whose  liens  will  be  thereby  displaced,  although  it  is  wise 
that  the  bond  issue  be  made  and  that  the  railway  system  be  unified 
and  improved.** 


43  Wabash,  St.  L.  &  P.  Ry.  Co.  v. 
.  Central  Trust  Co.  of  New  York,  22 
Fed.  138. 

' '  Courts  are  created  for  the  purpose 
of  enforcing  contracts  which  parties 
have  made,  not  for  the  purpose  of 
making  contracts  for  parties.  It 
would  be  more  than  doubtful,  if 
power  was  conferred  upon  a  eooirt  to 
make  a  contract  for  parties,  whether 
it  could  make  as  fair  and  jiist  arid 
equitable  a  contract  as  could  the  par- 
ties themselves."  Paton  v.  Northern 
Pae.  E.  Co.,  85  Fed.  838,  843. 

"Whether  there  shall  be  a  new 
organization  formed  of  stockholders, 
bondholders,  or  creditors,  with  what 
respective  interests,  and  upon  what 
terms,  is  one  that  should  be  left  for 
the  determinatiom  of  the  persons  in- 
terested, without  interference  in  any- 
way by  the  court  or  its  officers.  The 
court  in  these  cases  is  a  harbor  of 
refuge,  not  a  repair  shop. ' '  The  court 
"will  not  undertake,  either  itself  or 
by  its  officer,  to  reorganize   the  old 


corporation,  or  to  create  a  new  one, 
or  to  solicit  subscribers  to  some  syn- 
dicate of  prospective  purchasers." 
Chable  v.  Nicaragua  Canal  Const.  Co., 
59  Fed.  846,  848. 

But  suggestion's  as  to  the  terms  are 
often  made  by  the  courts.  See  Dun- 
can v.  Mobile  &  O.  R.  Co.,  3  Woods 
597,  Fed.  Gas.  No.  4,139. 

44  Lake  St.  El.  E.  'Co.  v.  Zieglei-,  99 
Fed.  114,  129,  where  the  court  said 
that  a  rule  to  the  contrary  would  be 
"a  startling  proposition,  suggesting 
a  wide  departure  from  precedent,  arid 
a  great  enlargement  of  equity 
power." 

45  Sehuler  v.  Southern  Iron  &  Steel 
Co.  (N.  J.  Ch.),'75  Atl.  552. 

46  Glens  Falls  Pa;per  Mill  Co.  v. 
Trask,  29  N.  Y.  App.  Div.  449,  51 
N.  Y.  Supp.  977,  aff 'd  without  opinion 
164  N.  Y.  604,  58  N.  E.  1087. 

47  In  re  Northampton  Portland  Ce- 
ment Co.,  185  Fed.  542.  See  also  In 
re  Witherbee,  20^  Fed.  896. 

48 It  "is  not  for  the   court  to  as- 
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A  court  may,  however,  take  cognizance  of  a  reorganization,  or 
plan  to  reorganize,  in  connection  with  a  receivership  or  the  like  where 
corporate  property  is  in  the  custody  of  the  law ;  *^  may  enforce  such 
agreements  in  proper  cases^  ^°  and  may  award  damages  for  the  breach 
of  such  an  agreement.*^  So  preventative  relief  may  be  awarded  in 
sume  the  power  to  compel,  because  it      become  the  mere  silent  registrar   of 


believes'  that  it  is  wise  and  good  busi- 
ness. Parties  have  vested  rights." 
Merchants'  Loan  &  Trust  Co.  v.  Chi- 
cago Eys.  Co.,  158  Fed.  923,  rev  'g  158 
Fed.  913. 

49  Where  a  receivership  is  merely 
an  instrument  for  consummating  plans 
of  reorganization,  it  is  the  duty  of 
the  court  to  take  cognizance  of  the 
reorganization  plan  and  aot  according- 
ly, although  it  has  no  power  to  co- 
operate with  the  security  holders  in 
formulating  the  terms  of  readjust- 
ment. Guaranty  Trust  Co.  of  New 
York  v.  Missouri  Pac.  Ey.  Co.,  238 
Fed.  812,  815. 

Since  many  receiverships,  at  least 
in  case  of  railroads,  are  merely  instru- 
ments for  consummating  plans  of  re- 
organization, the  courts  "have  come 
to  realize  that  such  use  of  their  juris- 
diction atid  processes  entails  a  cor- 
relative duty  to  those  affected  by  the 
result"  and  the  general  duty  of  the 
court  "to  take  cognizance  of  a  plan 
of  reorganization  by  the  bondholders 
and  stockholders  which  is  to  be  aided 
by  its  decree,  and  to  protect  the  equi- 
table rights  of  all,  becomes  specific 
and  imperative  upon  the  complaint 
of  an  interested  party."  Guaranty 
Trust  Co.  of  New  York  v.  Missourj 
Pac.  Ey.  Co.,  238  Fed.  812,  815,  816. 

Where  there  is  a  reorganization  in 
connection  with  a  foreclosure,  espe- 
cially whore  the  property  is  in  the 
hands  of  a  receiver,  the  court  should 
see  to  it  that  all  equitable  rights  in 
or  connected  with  the  property  are 
secured.  "We  may  observe  that  a 
court,  assuming  in  foreclosure  proceed- 
ings the  charge  of  railroad  property 
b^- a   receiver,   can   never   rightfully 


the  agreements  of  mortgagee  and 
mortgagor.  It  cannot  say  that  a 
foreclosure  is  a  purely  technical  mat- 
ter between  the  mortgagee  and  mort- 
gagor, and  so  enter  any  order  or  de- 
cree to  which  the  two  parties  assent 
without  further  inquiry."  No  such  re- 
ceivership can  be  initiated  and  car- 
ried on  unless  absolutely  subject  to 
the  independent  judgment  of  the 
court  appointing  the  receiver;  and 
that  court  in  the  administration  of 
such  receivership  ia  not  limited  simply 
to  inquiry  as  to  the  rights  of  mort- 
gagee and  mortgagor,  bondholder  and 
stockholder,  but  considering  the  pub- 
lic* interests  in  the  property,  the  pecul- 
iar circumstances  which  attend  large 
railroad  mortgages,  must  see  to  it  that 
all  equitable  rights  in  or  connected 
with'  the  property  are  secured." 
Louisville  Trust  Co.  v.  Louisville,  N. 
A.  &  C.  E.  Co.,  174  U.  S.  674,  688,  43 
L.  Ed.  1130. 

But  it  has  been  beld  that  "al- 
though in  foreclosure  proceedings,  and 
especially  in  connection  with  the 
price  paid  at  the  sale,  the  court  may 
take  cognizance  of  a  pending  reor- 
ganization plan  to  ascertain  whether 
the  security  holder  is  obtaining  a  just 
and  fair  return  out  of  the  property 
sold,  it  is  not  its  province  to  shift  its 
function  to  foreclose  and  sell  the 
property  to  any  affirmative  duty  to 
pass  upon  the  quality  of  the  reorgan- 
ization plan — ^much  less  to  endeavor 
to  settle  collateral  controversies  aris- 
ing between  security  holders."  In- 
vestment Eegistry,  Ltd.  v.  Chicago  & 
M.  Blec.  E.  Co.,  213  Fed.  492,  502. 

60  See   §4890,  infra. 

51  See   §4926,  infra. 
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a  proper  ease  where  the  reorganizatibn  is  illegal  or  unauthorized.  And 
if  the  reorganization  is  fraudulent  or  unfair,  the  courts  will  set '  aside 
the  transfer  or  sale,  under  proper  conditions,*^  and  will  refuse  relief 
to  the  guilty  parties.  A  court  will  protect  the  interests  of  minority 
stockholders,  bondholders  or  unsecured  creditors,  on  a  proper  ap- 
plication,** especially  where  the  reorganization  plan  is  fraudulent  or 
unfair  as  to  minority  holders.**  Where  the  only  parties  interested 
in  a  reorgajiization  are  the  bondholders,  a  sale  by  a  receiver  pur- 
suant to  a  reorganization  plan  acquiesced  in  by  five-sixths  of  the  bond- 
holders will  not  be  interfered  with  because  a  three  hundred  dollar 
assessment  is  levied  on  a  thousand  dollar  bond,  where  all  the  bond- 
holders are  treated  alike  and  the  plan  seems  the  only  practical  one 
since  no  other  and  better  plan  is  submitted.** 

In  case  of  railroads,  the  relation  of  a  particular  railroad  to  the 
system  as  a  whole,  its  value  to  the  system  on  that  account,  and  the 
advisability  of  including  or  excluding  it,  in  view  of  the  necessities 
of  the  reorganization,  as  aifecting  the  justice  of  the  terms  of  a  re- 
organization plaii  as  offered  to  bondholders  of  several  branch  or  sub- 
sidiary lines,  is  largely  a  matter  of  business  judgment  which  will  not 
vbe  interfered  with  by  a  court  ordinarily  unless  in  case  of  fraud  or 
grossly  unreasonable  discrimination.** 

In  a  proper  case,  in  order  to  preserve  street  franchise  rights,  the 
court  may  authorize  its  receivers  to  turn  corporate  property  over  to 
the  reorganized  company  pending  its  sale  on  foreclosure.*'' 

§  4842.  Reorganization  as  ground  for  abatement  of  action.    The 

reorganization  of  a  corporation  does  not,  it  seems,  abate  pending  suits 
by  or  against  it,  unless  an  entirely  new  corporation  is  created.*' 

§4843.  Contracts  of  promoters  as  binding  themselves  and  reor- 
ganized company.  As  stated  in  a  former  chapter,  a  corporation  is 
not  bound  by  the  contracts  made  by  its  promoters  unless  it  expressly 

62  See  §  4866,  infra.  suits     to     these     bondholders     as     a 

53  See  Pollltz  V.  farmers'  Loan  &  whole."     Fearon   v.   Bankers'   Trust 

Trust  Co.,  53  Fed.  210,  and  see  §§  4933,  Co.,  238  Fed.  83,  85. 
4943,  4948,  infra.  M  Guaranty  Trus.t  Cor.  of  New  York 

B4  See  Lake  St.  El.  E.  Co.  v.  Ziegler,  v.   Missouri   Pae.    By.   Co.,   238   Fed. 

99  Fed.  114,  and  see  §  4875,  infra.  812,  818. 

55 "To  warrant  it    [the  oourt]   re-  57 Guaranty  Trust  Co.  of  New  Tork 

jecting   such   prorposed .  plan,   a   court  v.    Chicago  Union   Traotipn   Co.,   158 

should   have   a   clear   and   reasonable  Fed.  1015. 

probability    of    some    other    plan    or  58  See  0  'Connor  v.  Memphis,  6  LSa 

eourse  which  woul5  bring  better  re-  (Tenn.)   730,  and  also  §  2955,  supra. 
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or  impliedly  adopts  or  ratifies  the  same  after  its  organization.  But 
'  *  it  is  liable  if  it  adopts  or  ratifies  the  contracts,  and  it  does  so  if  it 
accepts  the  benefit  of  them,  as  by  takiiig  a  conveyance  of  property 
thereunder.*'  These  principles  apply  to  contracts  made  by  the  pro- 
moters of  a  reorganization.^"  Where  the  holders  of  mortgage  bonds  of 
a  corporation  take,  in  satisfaction  of  their  bonds,  a  conveyance  of  the 
mortgaged  property  to  trustees  for  their  benefit,  form  a  corporation 
to  take  the  property,  and  enter  into  an  agreement  by  which  the  cor- 
poration, in  consideration  of  the  conveyance  of  the  property  to  it, 
is  to  assume  certain  burdens  and  obligations  towards  them,  the  cor- 
poration, when  it  is  formed,  is  not  bound  by  the  agreement,  unless 
it  expressly  or  impliedly  ratifies  or  adopts  the  same ;  but  it  does  im- 
pliedly adopt  the  agreement  if  it  accepts  a  conveyance  of.  the  prop- 
erty, and  in  such  a  case  it  is  bound  by  its  terms  in  favor  of  the  bond- 
holders. In  accepting  the  benefits  of  the  agreement,  it  assumes  the 
obligations.  Thus,  in  a  New  York  ease  it  was  said,  speaking  of  a 
land  company  organized  to  take  land  which  had  been  conveyed  to 
trustees  for  the  benefit  of  the  holders  of  bonds  secured  by.  a  mortgage 
thereon:  "The  bondholders  were  the  promoters  of  the  land  com- 
pany. Being  about  to  form  a  corporation  for  an  authorized  purpose, 
they  made  an  agreement  upon  the  subject  in  which  they  provided 
for  benefits  to  be  conferred  upon  it  and  burdens  to  be  assumed  by  it 
after  its  organization.  While  it  could  have  refused,  when  it  came 
into  existence,  to  accept  the  one  or  to  be  bound  by  the  other,  it  could 
not  accept  the  advantages  and  then  refuse  to  assume  the  obligations. 
By  accepting  title  to  the  land  it  adopted  and  ratified  the  agreement 
entered  into  by  all  its  stockholders,  and  thereby  voluntarily  made 
itself  a  party  thereto  and  became  bound  thereby.  The  adoption  by 
the  land  company  of  the  contract  between  the  bondholders  was  a 
reasonable  means  of  carrying  into  eiPeet  its  authorized  objects,  and, 
after  knowingly  receiving  the  benefit  of  the  arrangement,  'it  cannot 
be  permitted  to  deny  that  it  agreed  to  assume  the  corresponding 
burdens.'"  «i 

The  promoters  of  a  corporation  are  personally  liable  on  contracts 
made  by  them  in  the  course  of  the  reorganization,  as  for  services  per- 
formed by  others  in  connection  with  the  reorganization,  unless  there 
is  an  understanding  to  the  contrary.^^ 

B9  See  §§  150-156,  supra.  61  Rogers  v.  New  York  &  T.  Land 

60  Rogers  V.  New  York  &  T.  Land  Co.,  134  N.  Y.  197,  211,  32  ,N.  E.  27. 

Co.,  134  N.  Y.  197,  32  N.  E.  27;  Provi-  62  Babbitt  v.  Gibbs,  150  N.  Y.  281, 

denes  Albertype  Co.  v.  Kent  &  Stan-  44  N.  E.  952. 

ley  Co.,  19  R.  I.  561,  35  Atl.  152.  A    corporation    may,    after    it    has 
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§4844.  Collateral  attacks  on  reorganization.     The  validity  of  & 
reorganization  cannot  be  tested  by  a  eoUateral  attack.*^ 


II.    AUTHORITY  TO  EEOEGANIZE  AND  METHODS  OF  RBOBGANIZATION 

§  4845.  General  considerations.  The  power  to  reorganize  depends 
on  various  matters.  There  must  be  statutory  authority'  therefor,®* 
although  the  power  of  particular  persons  to  reorganize  pursuant  to 
statute  may  be  conferred  or  liinited  by  the  terms  of  a  corporate  mort- 
gage.®^ The  power  to  reorganize  often  depends  upon  the  nature  of 
the  reorganization,  i.  e.,  whether  it  is  a  reorganization  in  connection 
with  a  judicial  or  execution  sale  or  whether  it  is  a  reorganization  in- 
dependent of  any  such  sale.  So  the  power  to  reorganize  may  depend 
upon  the  consent  or  joinder  of  certain  persons,  such  as  all  or  a  cer- 
tain per  cent  of  the  bondholders  or  stockholders.®®  Certain  statutes 
sometimes  specially  provide  for  the  reorganization  of  banking  ■  cor- 
porations,®''? insurance  companies,®®  building  and  loan  associations,"' 


been  declared  insolvent,  and  after  an 
injunction  has  been  issued  and  a  re- 
ceiver appointed,  take  steps  lobking 
towards  a  reorganization  and  a  re- 
sumption of  its  property  and  business; 
and  it  consequently  may,  in  exercis; 
ing  that  power,  employ  agents,  and 
incur  liability  to  compensate  them, 
which  may  be  enforced  on  the  dis- 
solution of  the  injunction  and  the  re- 
moval of  the  receiver.  Linn  v.  Jo- 
seph t)ixon  Crucible  Co.,  59  N.  J.  L. 
28,  35  Atl.  2. 

63  Armour  v.  E.  Bement's  Sons,  123 
Fed.  56,  60. 

A  corporation,  being  insolvent,  the 
creditors  entered  into  a  reorganiza- 
tion agreement,  all  creditors  being 
entitled  to  participate  therein.  A 
large  part  of  the  property  of  the  cor- 
poration was  thereafter  purchased  at 
a  price  which  might  have  been  deemed 
less  than  the  value  of  the  property, 
although  the  amount  was  the  upset 
price  fixed  in  the  decree  of  sale  and 
the  sale  wag  eomfirmed  by  the  court. 
Certain  creditors  who  had  not  joined 
in  the  reorganization  proceedings  were 
held  barred  from  attacking  the  sale 
collaterally  on    the    ground    that    the 


corporate  assets  had  been  disposed  of 
for  an  inadequate  price.  McEven  v.. 
Harriman  Land  Co.,  138  Fed.  797,  81l! 

64  See   §4847,   infra.  ' 

65  See   §4868,  infra.  '• 

66  See   §4865,  infra.  >   ' 
67-Willius  V.  Mann,  91  Minn.  494,, 98 

N,  W.  341,  867;  State  v.  Germania 
Bank,  90  Minn,  150,  95  N.  -^.  lil6; 
Hunt  V.  Eoosen,  87  Minn.  68,  91  N.  W, 
259;  Abel  v.  AUemannia  Bank,  79 
Minn.  419,  82  N.  W.  680.  ^ 

Statutes  sometimes  fix  an  exclusive 
method^  by  which  an  insolvent  state 
bank  may  be  reorganized  and  reopened 
for  business.  First  State  Bank  of 
Oklahoma  City  v.  Lee,  —  Okla.  — , 
166  Pac.  186. 

68  In  some  states  statutes  expressly 
authorize  mutual  insurance  companies 
to  change  from  mutual  to  joint  stock 
companies.  Schwarzwaelder  v.  Ger,- 
man  Mnt.  Fire  Ins.  Co.,  59  N.  J.  Eq. 
589,  44  Atl.  769;  Sehwarzwalder  v. 
Tegen,  58  N.  J.  Eq.  319,  43  Atl.  587; 
Grobe  v.  Erie  County  Mut.  Ins.  Co., 
39  N.  T.  App.  Div.  183,  57  N.'y.  Siipp. 
290, 

Since  policyholders  in  a  mutual  in- 
s'jrance  company  are  practically  stock- 
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and  the  like,®^  although  many  of  such  statutes  in  reality  merely  au- 
thorize a  reincorporation  rather  than  a  reorganization,  using  the 
latter  tefm  in  its  more  limited  sense. 

If  the  statute  under  the  authority  of  which  the  reorganization  is 
accomplished  is  void,  but  the  business  is  carried  on  by  the  new  com- 
pany, the  continued  busiiiess  is  to  be  regarded  as  really  that  of,  arid 
belonging  t6,  the  old  corporation.''® 

§  4846.  Authority  of  directors  as  distijigxdshed  from  stockholders. 

The  directors  of  a  corporation  have  no  implied  authority  to  bind  the 
members  ot  stockholders  by  proceedings  to  reincorporate  or  reor- 
ganize under  a  statute,  unless  authorized  by  them.'^'i  But  where  the 
directors  have  performed  the  acts  prescribed  by  the  statute,  for  the 
purpose  of  effecting  a  reorganization  or  reincorporation,  and  the  ksso- 
ciation  has  acted  as  a  corporation  in  pursuance  thereof,  it  will  be 
presumed  that  their  action  was  authorized,  until  the  contrary  is  made 
to  appear.''^ 

§4847.  Necessity  for,  and  construction  of,  statutory  authority — 
General  rides.  The  right  of  the  members  of  a  corporation  to  rein- 
corporate, or  of  the  members,  or  members  and  creditors,  of  a  corpora- 
tion to  reorganize,  like  the  right  to  incorporate  in  the  first  instance,'' 
can  only  exist  by  virtue  of  authority  from  the  legislature.''*    In  most 

holders  therein,  a  statute  authorizing  ehanics   &   Traders  Savings,  I/oan   & 

it  to  turn  its  property  over  to  a  stock  Building  Ass  'n  v.  People,  72  111.  App. 

corporation  organized  for  that  purpose  160.     And  see  Assets  Realization  Co. 

is  invalid  where  only  a  small  part  of  v.   Defrees,   Brace    &   Bitter,   225  111. 

the  stock  of  the  new  company  is  to  go  508,  80  N.  B.  263,  aff 'g  127  111.  App. 

to  the  policyholders.     Huber  v.  Mar-  454. 

tin,  127  Wis.  412,  3  L.  E.  A.  (N.  S.)  70  Huber  v.  Martin,  127  Wis.  412;  3 

653, 115  Am.  St.  Rep.  1023,  7  Anii.  Gas.  L.  E.  A.  (N.  S.)  653,'  115  Am.  St.  Eep. 

400,  105  ISr.  W.  1031.  1023,  7  Ann.  Gas.  400,  105  N.  W.  1031. 

69  Mechanics     &     Traders     Savings,  71  See  §  1997,  supra,  and  also,  in  cqn- 

liban  &  Building  Ass'n  v.  People,  72  nection  therewith,  §  1998. 

m.  App.  160;  Holmes  v.  Royal  Loan  7Z  State  v.  Steele,  37  Minn.  428,  430, 

Ass'n,  128  Mo.  App.  329,  107  S.  W.  34  N.  W.  903. 

1005.     '      ^  73  See  §167,  supra. 

Notice  of  meeting  of  stockholders,  74  See  State  v.  Steele,  37  Minn.  428, 

see  Holmes  v.'  Boyal  Loan  Ass'n,  128  34  N.  W.  903;  People  v.  James,  5  N. 

Mo.  App.  329,  107  S.  W.  1005.  T.  App.  Div.  412,  39  N.  T.'  Supp.  313; 

'By   statute   in   Illinois   relating  to  People  v.  De  Grauw,  62  Hun  (N.  T.) 

reorganization    of  building   and   loan  '224,  16  N.  T.  Supp.  697,  rev'd  133  N. 

associations,  the   resolution  for  reor-  T.  254,  30  N.  E.  1006. 

ganization  must  be  passed  by  a  two-  Under    the    Business    Gorporations 

thirds  vote  of  the  shareholders.    Me-  Law  of  New  York,  providing  (section 
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states,  if  not  in  all,  such  authority  has  been  granted  by  the  legislature 
under  certain  conditions.™  And  under  some  circumstances  it  exists 
under  the  general  laws  authorizing  the  formation  of  corporations. 

A  statute  authorizing  a  majority  of  the  stock  to  dissolve  a  corpora- 
tion does  not  authorize  such  majority  to  reorganize  the  company  into 
another  corporation  without  the  consent  of  all  the  stockholders." 

Authority  to  sell,  lease,  exchange  and  dispose  of  property-  does 
not  include  power  to  reincorporate  or  reorganize  so  as  to  change  the 
terms  by,  and  the  purpose  for  which,  the  property  was  held  by  the 
old  company,  or  to  confer  enlarged  powers  on  its  agents,  or  to  dis- 
pose of  all  the  corporate  property  in'  return  for  a  part  thereof." 

§  4848,  —  Where  original  company  illegally  or  ineffectually  cre- 
ated or  organized.  When  a  corporation  has  been  illegally  or  inef- 
fectually organized,  a  new  corporation  may  be  formed,  under  a  gen- 
eral law  authorizing  the  formation  of  corporations  for  such  purposes, 
to  carry  out  the  enterprise.''*  And  the  fact  that  some  of  the  old  cor- 
porators do  not  take  stock  in  the  new  company  is  no  ground  for 
objection  by  the  state.'®  An  insurance  statute  authorizing  the  rein- 
corporation of  "any  existing  corporation,  association,  or  society  in- 
corporated" under  the  laws  of  the  state,  authorizes  the  incorporation 
of  associations  whose  attempted  incorporation  under  prior  laws  was 
unauthorized  and  ineffectual.*" 

§4849.  — Where  original  company  dissolved  by  nonuser.  Under 
a  statute  authorizing  reincorporation  of  any  corporation  which  has 

4)  that  any  corpotation  may  reiaeoi-  that  prescribed  by  its  original  charter, 

porate   on   filing   a   certificate   which  or  make  any  change  in  its  business. 

shall  contain  the  statement  required  People  v.  James,  5  N.  T.  App.  Div. 

thereby,   and  that  from  the  time  of  412,  39  N.  T.  Supp.  313. 

such  filing  "it  shall  have  and  exercise  76  See  §  4859,  infra. 

all  such  rights   and  franchises  as  it  TOFarish  v.  Cieneguita  Copper  Co., 

had  and  exercised  under  the  laws  pur-  12  Ariz.  235,  100  Pae.  781. 

suant  to  which  it  was  originally  incor-  77  Treat  v.  Hubbard-Elliott  Copper 

porated,''   but   making  no   provision  Co.,    4    Alaska   497. 

for  extending  the  term  of  its  corporate  78  Hyde  v.  Doe,  4  Sawy.  133,  Fed. 

existence     or   for    changing   its   busi-  Cas.   No.   6,969;    State  v.  St.   Paul  & 

ness-  and  providing  that  a  certificate  M.  Turnpike  Co.,  92  Ind.  42.'. See  also 

of  incorporation   shall   state   the   ob-  Southern  Pae.  E.  Co.  v.  Orton,  32  Fed. 

ject    for    which    the    corporation    is  457. 

formed,  and  the  number  of  shares  of  79  State  v.  St.  Paul  &  M.  Turnpike 

capital   stock,   and   that   its   duration  Co.,  92  Ind.  42. 

shall  not  be  more  than  fifty  years, —  80  State  v.  Steele,  37  Minn.  428,  34 

an   existing   corporation   cannot  rein-  N.  W.  903. 

corporate    for   a   period   longer   than 
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been  dissolved  by  means  of  any  nonuser  or  neglect  to  exercise  any 
of  the  powers  necessary  fdr  its  preservation,  a  formal  dissolution  is 
not  a  condition  precedent  to  the  right  to  reincorporate.  It  is  suffi 
cient  if  the  corporation  has  become  practically  dissolved  by  a  failure 
to  elect  trustees.*^ 

§  4850.  Methods  of  reorganization — ^In  general.  What  constitutes 
a  reorganization,^  and  the  meaning  of  what  is  usually  called  rein- 
corporation,*^ have  already  been  stated.  And  it  has  been  noticed  that 
reorganizations,  using  the  term  in  a  broad  sense,  assume  many  dif- 
ferent forms,  although  what  are  sometimes  called  reorganizations  can- 
not be  classified  as  such  within  any  proper  meaning  of  the  term. 
For  instance,  consolidations  and  mergers  are  sometimes  referred  to 
as  reorganizations  but  in  reality  they  are  entirely  different.'*  There 
is  no  reorganization  where  there  is  a  combination  of  two  or  more  ex- 
isting corporations  but  only  where  one  corporation  is  created  to  take 
the  place  of  another.  The  forms  of  reorganization  are  numerous. 
But  strictly  speaking,  a  reorganization,  while  it  may  be  brought  about 
in  various  ways  and  under  varying  circumstances,  is  ordinarily  ac- 
complished either  (1)  in  pursuance  of  an  agreement  of  stockholders 
and  creditors,,  without  any  foreclosure,'*  or  (2)  by  a  voluntary  trans- 
fer of  the  property  of  the  corporation  to  a  new  corporation  formed 
by  stockholders  or  other  persons  financially  interested  in  the  old  cor- 
poration, without  any  judicial  or  execution  sale,'®  or  (3)  in  connec- 
tion with  a  purchase  of  the  property  at  a  judicial  or  execution  sale 
(generally  a  foreclosure  sale)  and  the  formation  of  a  new  corpora- 
tion by  the  purchasers  at  such  sale  to  take  over  the  property  and 
continue  the  business.'''  Statutes  seldom  govern  either  of  the  first 
two  classes  of  reorganization,  but  in  many  states  there'  are  elaborate 
provisions  as  to  the  reorganization  of  corporations  in  connection  with 
a  purchase  at  a  foreclosure  or  othfer  forced  sale — ^the  third  class 
referred  to." 

§  4851.  —  Reincorporation  and  amendment  of  charter.  Reincor- 
poration, using  the  term  as  meaning  simply  the  taking  out  of  a  new 
charter  by  an  existing  or  defunct  corporation,  in  order  to  correct 
errors  or  defects  in  the  original  corporation,  or  in  order  to  enlarge 

81  First  Soe.  of  Irving  M.  E.  Church  86  See   §  4852,  infra. 
V.  Brownell,  5  Hun  (N.  Y.)  464.  86  See   §  4863,  infra. 

82  See  §4834,  supra.  87  See   §4856,  infra. 

83  See  §  4839,  supra.  88  Statutes,  see  §  4847,  supra. 

84  See  §4836,  supra. 
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the  powers  or  limit  the  liabilities  of  an  existing  corporation,  or  in 
order  to  lengthen  or  revive  the  corporate'  life,  is  so  closely  akin  to 
reorganization,  if  not  embraced  within  the  term,^®  that  it  is  deemed 
proper  to  include  the  law  relating  thereto  herein,  at  least  to  a  lim- 
ited extent."*  So  a  mere  amendment  of  the  charter  is  sometimes 
referred  to  as  a  reincorporation  or  reorganization,  but  it  is  such  only 
in  a  very  limited  sense  since  the  original  corporation  continues  in 
existence  without  interruption  and  without  change,  except  so  far  as  a 
change  is  effected  by  the  amendment ; '^  and  the  law  in  relatioil  to 
tte  amendment  of  charters  has  been  stated  in  a  preceding  chapter,^ 
and  will  be  noticed  in  this  connection  only  incidentally. 

§4852.  — Readjustment  of  securities.  The  reorganization  may 
be  on  behalf  of  bondholders,  or  bondholders  and  other  creditors,  or 
bondholders  and  stockholders,  or  bondholders  and  stockholders  and 
other  creditors,  by  voluntary  agreement,  where  the  corporation  is 
fiiiancially  embarrassed,  entirely  independently  of  any  judicial  or  exe- 
cution sale  of  the  corporate  property.  Thus,  reorganization  of  a  cor- 
poration which  has  issued  bonds  secured  by  a  mortgage,  and  which 
has  liecome  embarrassed  and  unable  to  pay  the  iiiterest,  is  sometimes 
effected  by  an  agreement  with  the  stockholders  and  bondholders, 
under  which  the  stock  and  bonds,  or  bonds  only,  of  the  company  are 
readjusted,  so  as  to  enable  the  company  to  continue  business  with- 
out a  foreclosure  of  the  mortgages  on  its  property,  the  stockholders 
perhaps  taking  new  stock,  and  the  bondholders  surrendering  their 
bonds  and  taking  new  bonds  differing  from  the  old  bonds  as  to 
amount,  rate  of  interest,  or  priority,  etc.^*    In  such  a  case,  however, 

89  See  §  4839,  supra.  New  Jersey.  Park  v.  Grant  Locomo- 

90  Extension  of  corporate  existence,  tive  Works,  40  N,  J.  Eq.  114,  3  Atl. 
see  §§408-415,  supra.  162. 

91  See  §  4838,  supra.  Pennsylvania.     Union  Canal  Co.  v. 

92  Chap.  57,  supra.  Gilfillin,  93  Pa.  Sit.  95. 

93  United  States.  GilfiUan  y.  Union  ' '  Corporations,  insolvent  or  finan- 
Canal  Co.  of  Penhsylvania,  109  U.  S.  .eially  embarrassed,  often  find  it  neees- 
401,  27  li.  Ed.  977;  Mowry  v.  Farmers'  sary  to  scale  their  debts  and  readjust 
Loan  &  Trust  Co.,  76  Fed.  38;  Pollitz  stock  issues,  with  an  agreement  to 
V,  Farmers'  Loan  &  Trust  Co.,  53  Fed.  conduct  the  same  business  with  the 
210;  Bill  V.  New  Albany  &  S.  Ey.  Co.,  same  property  under  a  reorganization. 
2  Biss.  390,  Fed.  Cas.  No.  1,407.  This  may  be  done  in  pursuance  of  a 

Kentucky.  Ecker  v.  Kentucky  Be-  private  contract  between  the  bond- 
fining  Co.,  144  Ky.  264,  138  S.  W.  holders  and  stockholders;  and  though 
264.  the    corporate    property    is    thereby 

Missotui.   State  v.  Barnett,  245  Mo.  transferred  to  a  new  company,  hav- 

99,  149  S.  W,  311.  '  ing  the  same  shareholders,  the  transac- 
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any  bondholder  or  stockholder  who  refuses  to  join  in  the  arrange^ 
ment  may  insist  upon  his  rights  as  such,  and  cannot  be  compelled 
to  join  in  the  reorganization  or  accept  new  stock  or  bonds  in  the  re- 
organized company.®* 

§  4853.  —  Reorganization  by  yoltihtary  transfer  to  new  cbmpariy. 

This  kind  of  reorganization  ordinarily  is  the  act  of  all  or  a  part  of 
the  stockholders  who  form  a  new  corporation  for  the  express  purpose 
of  taking  over  the  property  of  the  old  corporation.'^  The  greatest 
difference  between  such  a  reorganization  and  a  reorganization  in  con- 
nection with  a  judicial  or  execution  sale  is  as  to  the  liability  of  the 
new  company  for  the  debts  and  torts  of  the  old  company.'^ 

§4854.  — Reorganization  in  connection  vdth  judicial  or  execu- 
tion  sale.  This  is  the  most  common  form  of  reorganization  where  a 
large  corporation  is  in  financial  difficulties,  and  cannot  pay  its  debts. 
The  most  of  the  decisions  of  the  courts  relate  to  such  reorganiza- 
tions, and  much  of  the  law  is  peculiar  to  and  only  applicable  to, this 
class  'of  reorganizations.®'' 

§4855.  — Statutory  procedure  in  Maine.  In  Maine,  by  statute, 
where  the  principal  or  interest  of  a  corporate  mortgage  is  not  paid 
for  three  years  after  it  is  due,  the  bondholders  may  form  a  new  cor- 
poration and  take  over  the  property  just  as  if  the  mortgage  had  been 
legally  foreclosed,  provided  a  "majority  of  the  bondholders  so  elect,®* 
And  a  bondholder  who  has  participated  in  the  formation  of  a  new 
corporation,  based  upon  his  bonds,  cannot  destroy  the  existence  of 
the  corporation,  once  legally  formed,  by  a  subsequent  transfer  of  his 
bonds  to  third  persons.®® 

§4856.  — Reorganization  of  English  and  Canadian  corporations. 

Keorganizations  under  the  statutes  of  England  and  Canada,  where 

tion  would   be  binding   between    the  98  Somerset   Ry.   v.   Pierce,   88   Me. 

parties. ' '     Northern    Pac.    E.    Go.    v,  86,  33  Atl.  772. 

Boyd,  228  IT.  S.  482, 502,  57  L.  Ed.  931.  Where  a  new  company  has  bought 

The    reorganization   also    may   take  the  equity  of  redemption,  there  is  no 

the  form  of  an  agreement  between  the  occasion  (for  a  foreclosure  of  the  mort- 

stoekholders  and  bondholders  whereby  gage,   and  the   trustees  in  the   mort- 

bonds  are  to  be  converted  into  pre-  gage,  who  have  no  beneficial  interest, 

ferred    stock.     See    Lennig   v.    Choc-  cannot  maintain  an  action  to  dispos- 

taw   O.  &  G-.  E.  Co.,  15  Pa.  Super.  Ct.  sess  the  new  company  which  has  taken 

510.  over   and   is   operating  the   property, 

94  See   §4865,  infra.  Pierce  v.  Ayer,  88  Me.   100,   33   Atl. 

95  See   §4863,  infra.  777. 

96  See  §§  4984-4997,  infra.  9®  Somerset   Ry.  v.  Pierce,   88   Me. 

97  See  §§  4857-4862,  infra.  86,  33  Atl.  772. 
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they  are  generally  called  "reconstruction,"  differ  somewhat  from 
the  procedure  in  this  country,^  in  that  they  are  accomplished  by  a 
decree  of  court  approving  a  plan  agreed  upon  by  a  specified  part  of 
the  bondholders,  and  upon  approval  it  is  binding  on  all  the  stock- 
holders and  creditors.  These  statutory  reorganizations  of  railroads 
in  England  and  Canada  take  the  place  "of  foreclosure  sales  in  the 
United  States,  which  in  general  accomplish  substantially  the  same 
result  with  more  expense  and  greater  delay;  for  it  rarely  happens 
in  the  United  States  that  foreclosures  of  railway  mortgages  are  any- 
thing else  than  the  machinery  by  which  arrangements  between  the 
creditors  and  other  parties  in  interest  are  carried  into  effect,  and  a 
reorganization  of  the  affairs  of  the  corporation  under  a  new  name 
brought  about."  *  Such  reorganizations  in  England  and  Canada,  pur- 
suant to  general  or  special  statutes,  although  materially  affecting 
the  rights  of  nonconsenting  minority  bondholders,  where  confirmed 
by  the  home  courts,  are  recognized  as  binding  in  this  country  so  far 
as  the  rights  of  minority  bondholders  who  are  citizens  of  this  coun- 
try are  concerned.'  It  has  been  held,  however,  that  a  reorganization 
which  is  unfair  and  illegal,  even  though  approved  by  a  British  court, 
is  not  binding  upon  an  American  stockholder,  at  least  as  to  property 
not  in  England.* 

§4857.  ReorgaJiization  in  connection  with  judicial  or  execution 
sale — ^In  general.     The  most  common  form  of  reorganization,  espe- 

1  For  review  of  such  statutes^  as  in-  English  joint  stock  company 's  ar- 
volved  in  decisions  in  this  country,  rangement  act  of  1870  will  not  be  en- 
see  Republican  Mountain  Silver  Mines,  forced  against  a  New  York  stockhold- 
Ltd.  V.  Brown,  58  Fed.  644,  24  L.  er  personally  in  the  courts  of  New 
E.  A.  776,  and  Bank  of  China,  Japan  York,  where  not  a  resident  of  England 
&  The  Straits  v.  Morse,  168  N.  Y.  nor  served  with  process  in  that  eoun- 
458,  56  L.  R.  A.  13©,  85  Am.  St.  Rep.  try.  Bank  of  China,  Japan  &  The 
676,  61  N.  E.  774,  construing  English  Straits  v.  Morse,  168  N.  Y.  458,  56 
statutes.  L.  E.   A.   139,   85   Am.   St.  Rep.  676, 

In  Canada,  it  seems  that  no  general  61    N.    E.    774.      Compare,,  however, 

statute  like  that  in  England  has  been  Giesen  v.  London  &  N.  W.  American 

enacted,  but  the  old  English  practice  Mortg.  Co.,  Ltd.,  102  Fed.  584. 

of  passing  a  special  act  in  each  par-  2  Canada   Southern   R.   Co.  v.   Geb- 

ticular  ease,  where  a  company  is  finan-  hard,  109  U.  S.  527,  539, 27  L.  Ed.  1020. 

cially  embarrassed,  is  preserved.   Can-  3  Canada   Southern  R.   Co.  v.   Geb- 

ada  Southern  R.  Co.  v.  Gebhard,  109  hard,  109  U.  S.   527,  539,  27  L.  Ed. 

tJ.  S.  527,  534,  27  L.  Ed.  1020.    "Our  1020,   holding   also   that   it   is   imma- 

statute  books  are  full  of  legislation  terial  that  bonds  made  in  Canada  were 

of  this  kind."    Jones  v.  Canada  Cent.  payable  in  New  York. 

R.  Co.,  46  TJ.  C.  Q.  B.  250.  4  Bank    of    China,    Japan    &    The 

A  reorganization  scheme  under  the  Straits  v.  Morse,  168  N.  Y.  458,  56 
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cially  in  case  of  large  corporations  such  as  railroads,  is  a  reorganiza- 
tion in  connection  with  an  execution  or  judicial  sale.  Most  of  such 
reorganizations  are  in  connection  with  a  foreclosure  sale,  by  the  pur- 
chasers at  such  sale,  although,  at  least  for  the  most  part,  the  same 
rules  apply  in  ease  of  a  purchase  of  the  corporate  property  at  any 
other  judicial  sale  or  at  an  execution  sale.  Mortgages  of  all  the  prop- 
erty of  large  corporations,  especially  railroad  mortgages,  are  gener- 
ally so  great  in  amount  that  on  foreclosure  thereof  only  the  mort- 
gagees, or  their  representatives,  can  be  considered  as  probable 
purchasers,  the  result  of  which  is  that  such  foreclosures  are  gener- 
ally in  connection  with  or  followed  by  a  reorganization  plan,  all  of 
which  involves  many  questions  of  law  nbt  connected  with  foreclosure 
suits  of  the  property  of  individuals  or  firms.^  In  case  of  foreclosure, 
the  reorganization  takes  place  by  procuring  a  sale  under  the  mortgage 
or  deed  of  trust,  purchasing  the  property  and  franchises  at  the  sale, 
and  causing  the  same  to  be  transferred  to  another  corporation  or- 
ganized for  the  purpose  by  the  stockholders  or  bondholders,  or  both, 
or  by  some  of  them.  "When  a  railroad  company  or  other  corporation, 
which  has  issued  bonds  and  given  a  mortgage  or  deed  of  trust  to 
secure  the  same,  becomes  embarrassed  and  unable  to  pay  the  interest 
or  principal,  it  is  often  advisable  for  the  bondholders,  or  a  part  of 
them,  to  formulate  some  scheme  for  reorganization  of  the  corporation 
after  a  sale  of  the  property  under  a  decree  foreclosing  the  mortgage 
or  deed  of  trust,  or  under  a  power  of  sale  given  in  the  same.  They 
may  enter  into  an  agreement  for  this  purpose,  appoint  a  committee 
or  other  agent  to  represent  them,  to  purchase  the  property  at  the 
foreclosure  sale  for  their  benefit,  to  form  a  new  corporation,  and  to 
transfer  the  property  to  it  in  return  for  stock  or  bonds,  or  both,  to 
be  issued  to  them  by  it  in  accordance  with  the  agreement.  Under  this 
method,  the  ordinary  procedure  is  for  some  of  the  large  bondholders, 
or'  bondholders  and  others,  where  a  forced  sale  is  imminent,  to  get 
together,  appoint  a  committee,  and  draw  up  at  least  a  rough  plan 
of  reorganization.  Sometimes  this  reorganization  agreement  is  com- 
plete even  as  to  details,  and  sometimes  it  is  a  rough  plan  with  the 
idea  of  having  the  committee  thereafter  prepare  and  publish  a  detailed 
plan  of  reorganization.  Generally,  this  preparation  of  a  plan  or 
agreement  for  reorganization,®  one  party  to  which  is  usually  a  self- 

L.  E.  A.  139,  85  Am.  St.  Eep.  676,  61      ments  on  this  difference. 
N.  E.  774.  6  Tor  forms  of  such  agreements,  see 

5  See  Louisville  Trust  Co.  v.  Louis-      Fletcher's     Corporation     Forms,     pp. 
ville,  N".   A.   &   C.  E.   Co.,   174  U.  S.      1804-1840,  1862-1874. 
674,  683,  43  L.  Ed    1130,  which  eom- 
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appointed  committee,''  is  practically  the  first  step  to  be  talien.  Often 
it  expressly  requires  the  committee  to  formulate  and  submit  to  the 
bondholders,  or  bondholders  and  others,  a  detailed  plan  for  the  re- 
organization. Then  the  next  step  ordinarily  is  the  publication  or 
sending  of  notices  to  the  bondholders,  stockholders  and  creditors,  or 
the  part  thereof  given  the  right  to  participate,  of  the  plan  and  agree- 
ment for  reorganization,  and  requesting  them  to  participate  in  the 
reorganization.*  Thereafter,  usually,  comes  the  depositing  of  bonds, 
stock  or  other  securities  with  the  committee,'  which  must  be  done 
within  the  fixed  time  limit  prescribed  by  the  agreement,^"  and  if 
stockholders  desire  to  participate,  it  is  generally  necessary  also  to 
make  certain  payments  within  the  time  fixed  in  the  reorganization 
plan  or  agreement.^^  Generally,  all  these  steps  are  taken  before 
the  judicial  or  execution  sale,  although  not  necessarily  so.  The  com- 
mittee, or  its  representatives,  must  perform  the  duties  imposed  upon 
them  by  the  agreement,^*  and  when  the  judicial  or  execution  sale 
takes  place,  it  purchases  at  the  sale,  ordinarily  paying  the  price  bid 
in  part  by  a  turning  in  of  the  bonds  or  other  securities  deposited 
with  it.^'  The  sale  having  taken  place  and  the  purchase  having 
been  made  by  the  committee  or  by  some  one  acting  in  their  behalf,  it 
is  then  necessary  in  most  states  to  file  a  certificate  of  incorporation,  the 
contents  of  which  generally  are  somewhat  different  from  the  original 
articles  of  incorporation,  which  must  contain  the  matters  required  by 
the  reorganization  statute.^* 

§  4858.  —  Legality  of  such  reorganization  agreement.  Such  a  re- 
organization agreement  and  the  purchase  in  pursuance  thereof  are 
not  only  legal  ^^  but  are  regarded  with  favor  by  the  courts.^*    More- 

7 ' '  The  allegation  that  the  commit-  15  See  Easton  v.  Gferman  American 

tee   was   self-appointed   is   of   no   im-  Bank,   127  V.  S.  532,  32  L.  Ed.  2J0; 

portanee."    Cutter  v.  Iowa  Water  Co.,  Shaw  v.  Little  Hock  &  Ft.  S.  E.  Co., 

128  Fed.  505.  100  U.  S.  605,  25  L.  Ed.  757;  Plat  v. 

8 Forms    of   notices,   see   Fletcher's  Philadelphja  &  E.  R.  Co.,  65  Fed.  872; 

Corporation   Forms,    Form    No.    2074,  Mackintosh  v.  Flint  &  P.  M.  E.  Co., 

2079  et  seq.  34  Fed.  582;  Eobinson  v.  Philadelphia 

9 For  forms  of  certificate  of  deposit,  &  E.  E.  Co.,  28  Fed.  340;   Farmers' 

see  Fletcher's  Corporation  Forms,  pp.  Loan   &   Trust   Co.   v.   Green  Bay   & 

1914-1918.  M.  E.  Co.,  6  Fed.  100;  Kropholler  v. 

10  See   §  4898,  infra.  St.    Paul,   M.    &   M.    Ey.   Co.,    1   Me- 

11  See   §  4900,  infra.  Crary  299,  2  Fed.  302;  Gates  v.  Boston 

12  See   §4913,  infra.  &  N.   Y.  Air  Line   E.   Co.,   53   Conn. 

13  See  §  4940,  infra.  333,  5  Atl.  695;   Child  v.  New  York 
14 Statute  in  New  York,  see  Stock,  &  N.  E.  E.  Co.,  129  Mass.  170. 

,  Corporation  Law,  §  9.  ^6  See  §  4840,  supra. 
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over,  the  right  of  the  bondholders  to  thus  purchase  for  the  purpose 
of  reorganization  is '  not  limited  to  foreclosure  sales  under  a  decree 
of  the  court.  They  may  purchase  at  a  sale  by  the  trustee  under  a 
power  of  sale  given  in  the  mortgage  or  deed  of  trust.^' 

§4859.  — Statutory  provisions.  Where  the  property  and  fran- 
chises of  a  corporation  are  sold  under  a  mortgage  thereon,  or  at  any 
other  judicial  sale,  or  under  execution,  the  purchasers  are  generally 
expressly  authorized  by  statute  to  reorganize  the  corporation,^^  and 
such  statutes  generally  fix  the  procedure  to  effect  a  reincorporation.^' 

While  purchasers  at  such  a  sale  are  generally  expressly  authorized 
by  statute  to  reorganize  the  corporation,  a  statute  expressly  applicable 
to  such  cases  is  not  necessary.  In  the  absence  of  express  restrictions, 
they  may  organize  a  corporation  under  the  general  laws  authorizing 
the  formation  of  corporations  for  such  purposes.  And  the  right  to 
organize  under  a  general  law  is  not  taken  away  by  a  special  statute 
authorizing  reotganization  under  such  circumstances.^'    And  it  fol- 


IT  Easton  v.  •  GeTman-Aineriean. 
Bank,  127  TJ.  S.  532,  32  L.  Ed.  210. 
And  see  Child  v.  New  York  &  N.  B. 
E.  Co.,  129  Mass.  170. 

18  Thomas  v.  Milledgeville  Ey.  Co., 
99  Ga.  714,  27  S.  E.  756,  hAlding  peti- 
tion for  incorporation  need  not  be 
verified  and  no  certificate  of  incorpora- 
tion was  necessary,  prior  to  the  act 
of  1894;  Commissioner  of  Eailroads  v. 
Grand  Bapida  &  I.  R.  Co.,  130  Mich. 
248,  89  N.  W.  967;  Dester  v.  Boss, 
85  Mich.  370,  45  N.  W.  530;  People 
V.  Brooklyn,  F.  &  C.  I.  Ey.  Co.,  89  N. 
Y.  75;  Texas  Southern  E.  Co.  v.  Harle, 
101  Tex.  170,  105  S.  W.  1107. 

Where  purchasers  of  all  the  proper- 
ty of  a  corporation  at  a  judicial  or  / 
execution  sale  desire  to  become  a 
corporation,  it  is  generally  provided 
by  the  statutes  that  they  may  become 
such  by  making  a,nd  filing  a  certificate 
of  incorporation  which  is  required  to 
contain  certain  specified  matters,  in- 
cluding the  name  of  the  old  corpora- 
tion, the  court  ordering  the  sale  and 
the  date  of  the  judgment  or  decree,  a 
brief  description  of  the  property  sold, 
the  name  of  the  new  corporation  and 


the  place  of  its  principal  office,  the 
amount  of  capital  stock  and  the  num- 
ber of  shares,  the  number  of  the  direc- 
tors and  their  designation  for  the 
first  year,  etc.  See,  for  instance.  New 
York  Stock  Corporation  Law,   §  9. 

The  New  York  statute  is  not  re- 
pealed by  the  Public  Service  Commis- 
sions Law.  People  v.  Public  Service 
Commission  for  First  Dist.,  203  N.  Y- 
299,  96  N.  E.  1011,  aff'g  145  N.  Y. 
App.  Div.  318,  130  N.  Y.  Supp.  97. 
Eepeal  of  Act  of  1854  by  Act  of  1874, 
see  Pratt  v.  Munson,  84  N.  Y.  582. 
History  of  reorganization  statutes  in 
New  York,  see  Vatable  v.  New  York, 
L.  E.  &  W.  E.  Co.,  96  N.  Y.  50,  54. 

A  sale  by  decree  of  court  may  be 
ordered  and  a  reorganization  had, 
under  the  North  'Carolina  statute, 
where  there  is  statutory  proceeding  to 
dissolve  a  corporation  for  failure  to 
pay  or  earn  dividends  for  a  specified 
time.  Pocahontas  Fuel  Co.  v,  Tar- 
boro  Cotton  Factory,  —  N.  C.  — ,  93 
S.  B.  790. 

19  See  infra,  this  section. 

20  State  v.  Hare,  121  Ind.  308,  23 
N.   E.   145;   Moore  v.  State,  71  Ind. 
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lows  that  sucli  a  statute,  where  merely  permissive,  does  not  preclude 
the  right  to  organize  as  a  corporation  under  the  general  laws,  after 
the  time  to  organize  under  the  special  statute  has  expired.^^ 

If  there  is  a  special  statute,  fixing  the  steps  to  be  followed,  and  it  is 
applicable,  then  of  course  reference  must  be  made  thereto  and  a 
reorganization  accomplished  in  conformity  therewith.^^     In  oonsid- 

corporation  where  there  is  a  substan- 
tial compliance  therewith.  Pocahontas 
Fuel  Co.  V.  Tarboro  Cotton  Factory, 
—  N.  C.  — ,  93  S.  E.  790. 

But  there  is  no  reorganization  in 
connection  with  a  foreclosure  sale,  so 
as  to  be  within  the  terms  of  the  stat- 
ute authorizing  the  reorganization, 
unless  all  the  material  provisions  of 
the  statute  in  regard  to  such  reorgan- 
ization are  complied  with.  For  in- 
stance, the  purchase  of  independent 
parts  of  the  property  and  franchises 
of  a  street  railroad  company,  at  a 
judicial  sale,  by  certain  individuals 
who  later  become  a  corporation  in 
another  name,  and  the  formation  of 
the  latter  company,  do  not  constitute 
a  reorganization,  within  the  meaning 
of  the  New  York  statutes,  where  no 
plan  or  agreement  was 'entered  into  at 
or  previous  to  the  judicial  sale  for  re- 
adjustment of  the  interests  of  credi- 
tors, mortgagees,  stockholders  and 
others  as  provided  for  by  the  statute. 
People  V.  Public  Service  Commission 
for  Second  Dist.,  210  N.  Y.  456,  104 
N.  E.  952,  modifying  158  N.  Y.  App. 
Div.  251,  143  N.  Y.  Supp.  148. 

The  New  York  statute,  which  is 
more  or  less  typical  of  the  statutes  in 
the  various  states  providing  for  the 
reorganization  of  corporations  in  gen- 
eral after  a  judicial  or  execution 
sale,  provides,  in  short  (1)  that  the 
purchasers  at  such  a  sale  may  become 
a  corporation,  (2)  upon  making  and 
filing  a  certificate  of  incorporation 
containing  certain  required  matters, 
(3)  pursuant  to  a  reorganization  plan 
or  agreement  entered  into  at  or  pre- 
vious to  the  sale.  New  York  Stock 
Corporation  Law,  §§9,  10. 


478.  See  also  Vicksbnrg,  S.  &  P.  R. 
Co.  V.  Elmore,  46  La.  Ann.  1237,  15 
So.  701.  ' 

Unless  there  is  something  to  show  a 
contrary  intent  upon  the  part  of  the 
legislature,  a  statute  authorizing  the 
reorganiziation  of  corporations,  and 
'  prescribing  a  particular  mode,  is  mere- 
ly cumulative,  and  does  not  exclude 
the  right  of  the  purchasers  of  the 
franchises  and  property  of  a  corpora- 
tion to  organize  as  a  new  corporation' 
under  general  laws.  Jeffrey  v.  Moran, 
101  TJ.  S.  285,  25  L.  Ed.  785;  Moore 
V.  State,  71  Ind.  478. 

21  Where  a  statute  provided  that  the 
purchasers  of  railroads;  turnpikes,  etc., 
under  foreclosure,  should  have  the 
franchises  and  privileges  of  the  cor- 
poration owning  the  road  purchased, 
and  declared  that  they  should  be  a 
distinct  corporation  under  such  name 
as  might  be  assumed  by  them,  pro- 
vided they  should  proceed  to  organize 
within  three  months  under  the  old 
charter,  etc.,  it  was  held  that  the  stat- 
ute was  permissive  merely,  and  that 
it  did  not  prohibit  such  purchasers 
from  organizing  as  a  corporation  of 
the  like  kind,  after  the  three  months, 
under  the  general  laws.  Moore  v. 
State,  71  Ind.  478.  See  State  v.  Hare, 
121  Ind.  308,  23  N.  E.  145. 

22  See  Thomas  v.  Milledgeville  By. 
Co.,  99  aa.  714,  27  S.  E.  756;  Vicks- 
burg,  S.  &  P.  E.  Co.  V.  Elmore,  46 
La.  Ann.  1237,  15  So.  701. 

Where  the  procedure  to  reorganize 
after  a  judicial  sale  is  expressly  pro- 
vided for  by  statute,  the  failure  to 
fully  comply  therewith  does  not  pre- 
clude the  existence  of  a  neT  de  facto 
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ering  the  statute,  several  things  must  be  noticed.  First,  is  it  permis- 
sive or  mandatory.  As  already  noted,^^  such  statutes  are  generally 
merely  permissive,  so  that  the  purchasers  or  their  transferees  riiay 
ineorporate  as  provided  for  therein,  or  may  disregard  such  statute 
and  incorporate  under  the  appropriate  general  statute  just  as  £iny 
other  persons,  where  there  is  no  corporation  already  in  existence. 
However,  such  a  statute  may  be  mandatory,  in  which  case,  of  course, 
the  purchasers  must  incorporate  as  provided  for  therein.  Second, 
it  must  be  observed  whether  the  statute  applies  merely  to  purchasers 
at  foreclosure  sales  or  whether  it  also  includes  purchasers  at  other . 
judicial  sales  and  at  execution  sales.^*  Third,  such  statutes  some- 
times apply  only  to  piarticular  classes  of  corporations.  For  instance, 
in  at  least  one  state,  the  statute  applies  ,to  manufacturing  corpora- 
tions.^* In  other  states,  the  statue  applies  only  to  railroad  corpora- 
tions. In  still  other  states,  the  statute  applies  to  all  corporations, 
or  at  least  all  stock  corporations,- while  in  other  states  one  or  more 
other  corporations  is  all  that  the  statute  applies  to.  Fourth,  statutes 
applicable  to  "reincorporation"  of  existing  corporations,  independ- 
ently of  any  judicial  or  execution  sale,  are  of  course  not  applicable 
where  purchasers  at  a  judicial  or  execution  sale  desire  to  incorporate. 
Such  statutory  provisions  do  not  apply  where  the  purchaser  is 
already  a  corporation  of  the  same  nature  as  the  old  company ,''®  UQr 
where  the  purchasing  company  does  not  intend  to  operate  the  busi- 
ness. 
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§4860.  — Purchase  of  corporate  property  as  itself  maldng  pur- 
chasers a  corporation.     As  already  stated,  the  franchise  to  be  a 

The  clause  in  the  New  York  statute  providing  tliat,  whenever  the  property 

giving  to  every  stockholder  the  right  and   franchises    of     a    manufacturing 

to  assent  to  a  plan  of  reorganization  company  shall  be  sold  under  process 

and  obtain  the  benefits  thereof  with-  of  court,  the  purchasers  may  reorgan- 

in  six  months  after  the  organization  ize  the  company.     Com.  v.  Keystone 

of  the  new  corporation  was  stricken  Elee.  Light,  Heat  &  Power  Co.,   193 

out  by  amendment  in  1901.  Pa.  St.  245,  44  Atl.  326.    The  statute 

23  See  §  4841,  supra.  includes  companies  which  manufacture 

24  The  New  York  statute  applies  artificial  gas.  Gaa  &  Water  Co.  of 
not  only  to  reorganizations  in  connec-  Downingtown  v.  Borough  of  Downing- 
tion  with  foreclosure  sales,  but  also  town,  193  Pa.  St.  255,  44  Atl.  282. 
with  an  execution  sale  or  any  other  What  are  manufacturing  companies  in 
judicial  sale.     New  York  .Stock  Cor-  general,  see  §  88,  supra. 

poration  Law,.  §  9.  26  People   v.   Brooklyn,  F.   &   C.   L 

25  An  elecitric  light,  heat  and  power  Ry.  Co.,  89  N.  Y.  75. 

company  is  a  manufacturing  corpora-  27Munson  v.  Syracuse,  G.   &  C.  E. 

tion,  within  the  Pennsylvania  statute  Co.,  103   N.  Y.  58,  8  N.  E.   355. 
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corporation  is  not  transferable  by  a  corporation  without  legislative 
authority.^*  Although  a  corporation  may  be  authorized  to  sell  and 
convey  to  others  its  property  and  franchises,  and  may  do  so  in  pur- 
suance of  such  authority,  or  although  the  property  and  franchises  of 
a  corporation  may  be  sold,  under  legislative  authority,  by  virtue  of 
an  execution  against  it,  or  under  a  decree  foreclosing  a  mortgage, 
the  purchasers  do  not  become  a  corporation  merely  by  virtue  of  the 
purchase  and  transfer,  unless  the  legislature  expressly  so  provides; 
but  they  can  be(3ome  so  only  by  procuring  a  special  act  of  incorpora- 
tion, or  by  organizing  under  a  general  law,  and  then  transferring 
the  property  and  franchises  to  the  corporation  thus  created.*'  It  is 
within  the  power  of  the  legislature,  however,  subject  to  constitutional 
limitations,  if  any  are  applicable,^"  to  permit  and  provide  for  a 
transfer  of  the  right  to  be  a  corporation ;  and  sometimes  the  statutes 
provide  that  a  purchaser  at  a  foreclosure  or  other  judicial  or  execu- 
tion sale  of  corporate  property  'shall  become  a  corporation  and 
acquire  the  franchise, of  the  old  company  to  exist  as  a  corporation.*^ 
When  a  corporation,  in  pursuance  of  an  act  of  the  legislature,  trans- 
fers its  property  and  franchises,  including  the  franchise  to  be  a 
corporation,  the  transaction,  in  legal  effect,  is  a  surrender  or  aban- 
donment of  its  charter  by  the  corporation,  with  the  consent  of  the 
legislature,  and  a  grant  by  the  legislature  of  a  similar  charter  to  the 
transferees,  as  of  the  time  of  the  transfer.**  The  question  as  to  what 
words  are  sufficient  to  show  an  intention  to  create  a  corporation  has 
been  considered  in  a  former  chapter.** 

28  See  §1224,  supra.  297;    Com.   v.   Central   Passenger   By. 

29  Norfolk  &  W.  E.  Co.  v.  Pen-  Co.,  52  Pa.  St.  506.  See  also  Acres  v. 
dleton,  156  U.  6.  667,  673,  39  L.  Ed.      Moyre,  59  Tex,  623. 

574;  Memphis  &  L.  E.  E.  Co.  v.  Eail-  Where  a.  statute  authorized  the  sale 

road  Commissioners,  112  U.  S.  609,  28  of  the  state  canals,  and  provided  that 

L.  Ed.  837;   State  v.  Morgan,  28  La.  the  grantees  should  "hold  and  enjoy 

Ann.  482;   Chaffe  v.  Ludeling,  27  La.  the  same,  together  with  all  the  rights, 

Ann.  607;  Atkinson  v.  Marietta  &  C.  privileges,     and     franchises"    of    the 

E.  Co.,  15  Ohio  St.  21.    See  also  Bruf-  grantors,    who     were    a    corporation, 

fett  V.  Greait  Western  E.  Co.,  25  111.  "and  under  such   corporate  name   as 

353.    And  see  §  179,  and  §  1410,  supra.  said   grantees ' '   might   adopt,   it   was 

30  See  Atkinson  v.  Marietta  &  C.  E.  held  that  an  association  of  individuals 
Co.,  15  Ohio  St.  21,  holding  statute  purchasing  the  property  became  a  cor- 
unconstitutional  as  an  attempt  to  ere-  poration  by  virtue  of  the  statute.  Del- 
ate a  corporation  by  special  act.  aware  Division  Canal  Co.  v.  Com.,  50 

31  See  Guardian  Trust  &  Deposit  Co.  Pa.  St.  399. 

V.  Greensboro  Water  Supply  Co.,  115  32  State    v.    Sherman,    22    Ohio   St. 

Fed.   184;   Holland    v.    Lee,    71    Md.  411. 

338,   18   Atl.   661;     First  Division  St.  33  gee    §233   et   seq.,   supra. 
Paul  &  P.  E.  Co.  V.  Parcher,  14  Minn. 
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§  4861.  —  Agreement  in  regard  to  reorganization  as  contained  in 
mortgage.  It  is  not  unusual  for  a  corporate  mortgage  to  contain 
provisions  for  a  reorganization  by  the  bondholders  in  case  of  fore- 
closure.^* And  the  power  to  reorganize  may  be  granted  to  a  major- 
ity of  the  bondholders  by  the  terms  of  the  mortgage.^^ 

§4862.  — Substitution  of  stock  for  bonds.  A  reorganization 
whereby  the  old  bondholders  become  the  stockholders  of  the  new 
company  is  not  unusual,*® "  and  indeed  it  has  been  stated  by  the 
Supreme  Court  of  the  United  States  that  often  the  best  way  of 
effecting  a  reorganization  is  to  substitute  stock  of  the  new  company 
for  bonds  of  the  old,  and  raise  the  money  which  is  required  by  a  new 
mortgage  with  a  lien  superior  to  the  old  mortgage.*''' 

§4863.  Voluntary  transfer  of  property  to  new  corporation — In 
general.  A  reorganization  is  sometimes  effected,  without  any  ju- 
dicial or  execution  sale,  by  transferring  all  the  property  of  the  cor- 
poration, either  directly  or  indirectly,  to  a  new  corporation  organized 
or  to  be  organized  by  part  or  all  of  the  stockholders,  or  stockholders 
and  creditors,  of  the  old  corporation,  for  the  purpose  of  taking  over 
such  property.*^  In  such  eases  two  questions  arise.  First,  as  to  the 
legality  of  the  transfer  and  reorganization.  Second,  as  to  its  effect 
as  against  creditors  of  the  corporation.  In  regard  to  the  legality,  it 
is  to  be  considered  first  according  to  whether  all  of  the  stockholders 
consent  thereto  or  whether  a  part  of  them  object.  .  If  part  of  them 
dissent,  then  the  validity  may  depend  upon  whether  the  transfer  is 
for  an  adequate  consideration  and  in  good  faith,  or  whether  it  is  actu- 
ally a  fraud  as  against  the  nonassenting  stockholders.  Leaving  the 
reorganization  part  entirely  out,  the  question  whether  a  corporation, 
or  its  majority  stockholders,  may  transfer  all  of  its  'property,  either 
with  or  without  the  consent  of  the  minority  stockholders,  has  already 
been  answered  in  preceding  volumes,*®  and  it  has  been  noted  that 
there  is  a  difference  between  transfers  by  quasi  public  corporations*" 

34  See  Child  v.  New  York  &  N.  B.  37  Shaw  v.  Little  Eoek  &  Ft.  S.  Ey. 
R.  Co.,  129  Mass.  170.                                   Co.,    100    U.    S.    605,   612,   25   L.    Ed. 

Construetion  of  provisions  in  mort-  757. 

gage   as   to   reorganization,  see   Child  38  See  Seymour  v.  Boise  E.  Co.,  24 

V.  New  York  &  N.  E.  E.  Co.,  129  Mass.  Idaho  7,  132  Pac.  427. 

170.  *®  See    §§  1203-1229,   supra,  and   see 

35  See  Sage  v.  Central  E.  Co.,  99  TJ.  chapter  on  Stockholders. 

S.  334,  344,  25  L.  Ed.  394.  40  See  §§1216-1222,  supra. 

36  Ginty  V.  Ocean  Shore  E.  Co.,  172 
Cal.  31,  155  Pae.  77. 
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and  other  corporations,*^  and  that  most  of  the  decisions  draw  a  dis- 
tinction between  transfers  by  strictly  private  corporations  according 
to  whether  the  transfer  is  required  by  the  exigencies  of  the  business.*^ 
A  somewhat  different  question  arises,  however,  where  the  transfer 
is  connected  with,  and  for  the  purpose  of,  a  reorganization,  as  will 
be  noted  in  following  sections.*' 

The  voluntary  transfer  of  all  the  property  of  a  corporation  to 
another  existing  and-  entirely  separate  corporation,  the  effect  of  which 
is  noted  in  a;  preceding  chapter,**  is  not' considered  herein,  since  in 
such  a  case  there  is  a  combination  of  eorporations^or,  under  some 
circumstances,  it  is  generally  held,  a  consolidation  of  corporations.*® 
What  is  treated  of  herein  is  where  the  new  or  ;transferee  corporation 
is  formed  for  the  express  purpose  of  taking  over  the  property  of 
the  old  corporation  and  thereby  effects  a  reorganization  without  any 
ju(3icial  or  execution  sale.*®  In  the  former  class  of  cases,  the  prop- 
erty of  two  corporations  is  combined  and  owned  by  one  of  them.  In 
the  latter  class  of  cases,  the  new  corporation  has  no  property  except 
that  which  it  receives  from  the  old  corporation.  In  the  one  case,  the 
stockholders  of  the  transferee  company  are  its  former  stockholders, 
or  such  stockholders  plus  all  or  part  of  the  stockholders  of  the  trans- 
ferrer company;  in  the  other  case  the  stockholders  ordinarily  are 
merely  all  or  part  of  the  stockholders  of  the  old  transferrer  company, 
or  such  persons  and  all  or  part  of  the  bondholders  or  other  credi- 
tors. 

In  this  cMss  of  reorganizations,  the  act  is  generally  entirely  the 
work  of  the  stockholders,  without  taking  any  notice  of  bondholders 
or  other  creditors,  and  a  new  corporation  is  created  by  the  stock- 
holders to  take  over  the  property  of  the  old  corporation  and  issue 
stock  in  the  new  corporation  foi*  the  stock  of  the  old  company,*''  but 
in  such  a  ease  the  rights  of  the  bondholders  and  other  creditors  ordi- 
narily, unless  they  consent  thereto  and  agree  to  substitute  their 
claims,  are  not  cut  off,  and  they  may  hold  the  new  company  liable.** 
The  legal  effect  of  such  a  transfer  is  that  the  new  company  steps 

41  See   §§1203-1214,  supra.  holders.       Northern    Pae.    R.    Co.    v. 

42  See    §§1207,    1208,    supra.  Boyd,  228  IT.  S.  482,,  502,  57  L.  Ed. 

43  See  §§  4864-4867,  infra.  931. 

44  Chapter  on   Consolidation,  supra.  Stockholders  may  transfer  all  their 

45  See  §  4836,  supra.  stock  to  another  company  for  the  pur- 

46  A  reorganization  may  be  effected  pose  of  reorganization.  State  v.  New 
by  a  private  contract  between  bond-  Orleans  Water  Supply  Co.,  Ill  La. 
holders  and  stockholders  whereby  the  1049,  36  So.  117. 

corporate   property  is   transferred   to  47  See  §  4952,  infra, 

a  new  company  with  the  same  stock-         48  See  §  4984,  infra. 
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into  the  shoes  of  the  old  company,  with  a  change  of  name  and  per- 
haps greater  or  different  charter  powers.*'  Conditions  may  be  such 
that  the  transfer  of  the  assets  to  the  new  company  may  not  operate 
to  pass  title  until  payment  is  made  in  some  way.^"  Where  majority 
stockholders  reorganize,  the  new  company,  of  course,  is  chargeable 
with  knowledge  of  the  rights  of  dissenting  stockholders.^^ 

Where  reissued  stock  was  issued  without  authority  and  is  void,  the 
holder  thereof,  although  it  is  a  majority  of  the  stock,  cannot  vote 
for  or  authorize  a  reorganization.^^ 

An  ordinary  proxy,"  it  seems,  does  not  enable  the  holder  to  vote 
to  sell  the  entire  business  and  property  of  the  corporation  to  majority 
stockholders.^* 

§  4864.  —  Where  all  of  stockholders  assent.  If  all  the  stockhold- 
ers join  therein,  and  the  new  company  is  created  and  organized  pur- 
suant to  and  in  conformity  with  a  valid  statute,  there  is  no  one  left 
to  object  but  the  creditors  of  the  old  company,  and  their  only  rights 
are  to  follow  the  property  as  a  fund  for  the  payment  of  their  debts 
or  to  hold  the  new  company  liable  for  the  debts  regardless  of  the 
value  of  the  property  turned  over  to  it  by  the  old  company,  i.  e., 
whether  the  total  value  of  such  property  is  equal  to  or  exceeds  the 
total  indebtedness  of  the  old  company.^*  As  an  exception  to  this 
rule,  however,  it  was  held  in  New  York  that  a  domestic  corporation 
cannot  sell  all  its  property  to  a  foreign  corporation  organized  through 
its  procurement,  with  a  majority  of  nonresident  trustees,  for  the 
express  purpose  of  stepping  into  its  shoes,  taking  all  the  assets  and 
carrying  on  its  business,  since  a  "practical  destruction  of  the  cor- 
poration 'by  its  own  act,  which  the  law  will  not  tolerate. ' '  ^^ 

§4865.  — Where  part  of  stockholders  dissent  but  there  is  no 
fraud.  The  rights  of  a  minority  who  object  to  a  reorganization 
depend  upon  a  number  of  different  things.  Among  the  important 
matters  to  be  considered  are  (1)  whether  the  majority  have  acted 

40' Otis  V.  Ohio  Mines  Co.,  15  Ariz.  53Farish  v.  Cieneguita  Copper  Co., 

264   138  Pae.  777.  12   Ariz.   235,   100   Pac.    781;    Rossing 

50  First  Nat.  Bank  of  Webster  City  v.  State  Bank  of  Bode,  —  Iowa  — , 

V.    Acme    Co-op.    Brick    &    Tile    Co.,  165  N.  W.  254.    See,  generally,  §  1692, 

171  Iowa  474,  149  N.  W.   607.  notes  17-20,  supra. 

61  Marsh    v-.    Breen    Iron    Co.,    181  64  gee  §§4984-4987,  infra. 

Mich.  204,  148  N.  W.  493.  55  People  v.  Ballard,  134  N.  Y.  26'9, 

52Krst     Nat.     Bank     of     Sulphur  294,  17  L.  E.  A.  737,  32  N.  B.  54. 
Springs  v.  Stribling,   1?  OWa-  41,  86 
Pae.  512, 
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in  good  faith  or  fraudulently,  (2)  whetlier  the  reorganization  takes 
the  form  of  a  sale  for  cash  or  a  mere  transfer  of  the  corporate 
property  for  stock  in  the  new  company,  (3)  whether  the  minority 
jave  offered  cash  or  stock,  (4)  whether,  if  the  minority  are  offered 
cash,  it  is  an  arbitrary  sum  fixed  by  the  majority  or  is  an  offer  to 
pay  the  real  value  of  the  stock,  etc. 

First,  it  is  advisa,ble  to  consider  the  proposition  on  the  theory 
that  the  majority  have  acted  entirely  in  good  faith.  In  preceding 
volumes,  it  has  been  noticed  that  (a)  a  public  service  company  can- 
not sell  all  its  property  unless  authorized  so  to  do  by  statute ;  ®®  (b) 
a  corporation'  other  than  a  quasi  public  company  may  sell  all  its 
property,  with  the  approval  of  a  majority  of  the  stockholders,  even 
though  some  of  the  stockholders  dissent,  if  the  sale  is  required  by 
the  exigencies  of  the  business,^'''  although  ordinarily  a  dissenting 
stockholder  cannot  be  compelled  to  take  as  payment  shares,  of  stock 
in  the  transferee  company  ;^^  (c)  a  corporation,  even  where  not  a 
quasi  public  company,  cannot  sell  all  its  property,  with  the  approval 
of  a  majority  of  the  stockholders,  if  it  is  a  going  and  prosperous  cor- 
poration (although  there  is  some  authority  to  the  contrary),^*  unless 
such  a  sale  is  authorized  by  statute  on. a  vote  of  the  majority  or  a 
certain  per  cent  of  the  stock.®" 

These  rules  are  applicable,  it  would  seem,  to  transfers  for  reorgani- 
zation purposes.®^  And  it  generally  is  held  that  a  majority  of 
the  stockholders  may  reorganize,  where  they  act  in  good  faith, 
by  purchasing  the  property  at  its  fair  value,  even  though  some  of 
the  stockholders  object,®*  at  least  where  the  sale  is  required  by  the 

6es?e  §  1216,  supra.  1020,  and  see  §  4856,  supra.  But  in  this 

67  See   §  1207,   supra.  country,  stockholders  cannot,  by  stat- 

88  See  §  1211,  supra.  ute,  be  deprived  of  the  rights  secured 

69  See   §1208,  supra.  to  them  by  their  contract  without  vi- 

60  See  §§1210,  1219,  supra.  elation  of  the  provision  of  the  Ted- 

81  Compare    Post    v.   Beacon   Vaeu-  eral  Constitution  forbidding  laws  im- 

um   Pump   &   Electrical   Co.,   84  Fed.  pairing   the    obligation    of    contracts. 

371,  375,  the  language  of  which  tends  See  §  4868,  infra. 

to  mislead  unless  confined  to  the  par-  6aEossing  v.  State  Bank  of  Bode, 

ticular  facts.  —   Iowa  — ,   165   N.   "W.   254;    Green 

In  England  and  Canada  where  there  v.  Bennett,  —  Tex.  Civ.  App.  — ,  110 

is  no  constitutional  prohibition  against  S.  W.  108. 

laws  impairing  the  obligation  of  con-  Good  will  of  defunct  corporation  is 

tracts,  a  majority  of  the  stockholders  not  item  of  value.     Eossing  v.  State 

may  be  authorized  by  statute  to  force  Bank  of  Bode,  —  Iowa  — ,  165  N.  W. 

a  reorganization  upon  minority  stock-  254. 

holders.     See  Canada  Southern  B.  Co.  In   one   case,   where   the   corporate 

V.  Gebhard,  109  U.  8.  527,  27  L.  Ed.  property  was  sold  at  public  sale,  and 

8492 


Ch.  61] 


Eeoeganization 


[§4865 


exigencies  of  the  business ;  ®'  that  minority  stockholders  may  object 


it  was  bought  in  in  behalf  of  a  com- 
bination of  stockholders  who  had 
united  to  protect  themselves  if  it 
appeared  that  the  property  probably 
could  not  be  sold  except  at  a  great 
sacrifice,  and  the  price  was  adequate, 
it  was  held  that  the  sale  would  not  be 
set  aside  at  the  suit  of  minority 
stockholders,  Hayden  v.  Official  Hotel 
Eed-Book  &  Directory  Co.,  42  Fed. 
875. 

But  it  would  seem  that  an  ordinary 
stock  corporation  cannot  have  its  en- 
tire form  and  corporate  existence 
changed  to  a  corporation  sole  by  the 
will  of  the  •  majority  stockholder. 
Woodruff  V.  Sliimer,  174  Fed.  584. 

Moreover,  in  case  of  a  reorganiza- 
bion,  ithe  purchaser  or  transferee  is 
■either  ,  the  majority  stockholder  of 
the  old  corporation  or  some  one  acting 
In  their  behalf,  so  as  to  make  the 
transaction,  according  to  some  of  the 
decisions,  subject  to  the  rule  that 
t^he  majority  stockholders  ■  cannot  be 
'both  sellers  and  purchasers.  And  it 
has  been  held  that  minority  stock- 
holders who  object  thereto  may  set 
aside  a  transfer  of  the  corporate  prop- 
erty by  the  majority  stockholders  to 
one  for  their  benefit,  in  order  to  form 
a  new  corporation,  in  consideration  of 
stock  in  the  new  company,  even 
though  done  in  good  faith,  since  the 
majority  stockholders  in  such'  a  ease 
are  both  sellers  and  purchasers.  Banks 
v.  Judah,  8  Conn.  145,  157.  To  same 
effect,  Eeilly  v.  Oglebay,  25  W.  Va.  36. 
For  instance,  perhaps  the  earliest  reor- 
ganization case  coming  before  an  ap- 
pellate court  in  this  country  was  pre- 
«enteid  for  decision  to  the  Supreme 
Court  of  Connecticut  in  1830,  wherein 
a  sale  by  the  majority  stockholders 
to  one  who  bought  for  them  was  held 
invalid  on  the  theory  that  the  major- 
ity stockholders  were  both  seller  and 
buyer.    Banks  v.  Judah,  8  Conn.  145, 


in  which  case,  however,  relief  was  re- 
fused a  minority  stockholder  because 
of  his  laches  in  suiflg. 

If  directors  of  a  company  sell  the 
corporate  property  to  themselves  and 
organize  a  new  company,  the  sale  is 
not  void,  but  if  attacked  by  minority 
stockholders  it  will  be  closely  scru- 
tinized to  see  that  it  was  fair  and  in 
good  faith.  See  Rossing  v.  State  Bank 
of  Bode,  —  Iowa  — ,  165  N.  W.  254, 
and  see  §  2365,  supra. 

63  A  single  stockholder,  all  the.  oth- 
ers and  the  bondholders  consenting, 
cannot  have  a  reorganization  set  aside 
where  there  is  no  fraud  or  unfairness, 
and  a  reorganization  was  necessary  in 
order  to  continue  in  business.  Ecker 
V.  Kentucky  Eefining  Co.,  144  Ky. 
264,   138   S.   W.   264. 

Where  a  corporation  is  insolvent, 
minority  stockholders  who  refuse  to 
co-operate  to  furnish  additional  capi- 
tal cannot  complain  of  a  sale  of  all 
the  assets  of  the  company  to  a  new 
corporation  created  by  the  majority 
stockholders  for  an  amount  sufficient 
to  pay  all  the  creditors,  where  the  mi- 
nority stockholders  fail  to  accept  the 
opportunity  to  become  stockholders  in 
the  new  company  on  the  same  basis  as 
the  majority  stockholders.  Marks  v. 
Merrill  Paper  Mfg.  Co.,  188  Fed. 
850. 

So  where  a  plan  of  reorganization, 
without  a  forced  sale,  was  entered 
into  by  all  the  creditors  and  all  but 
one  of  the  stockholders  (who  held  a 
small  part  of  the  preferred  stock), 
and  the  reorganization  was  necessary 
to  save  the  corporation  from  ruin,  it 
was  held  that  the  lone  stockholder  not 
assenting,  where  there  was  no  fraud 
or  unfairness,  could  not  have  the  reor- 
ganization set  aside.  Ecker  v.  Ken- 
tucky Eefining  Co.,  144  Ky.  264,  138 
e.  W.  264. 
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to  the  transfer  if  the  corporation  is  a  going  and  prosperous  concern,^* 
although  as  to  this  there  is  some  doubt,  at  least  where  transfers  by 
a  majority  or  a  certain  per  cent  of  the  stock  are  authorized  by  stat- 
ute ;  ^*  that  the  transfer  may  be  made  for  stock  in  the  new  company 
if  provision  is  made  for  paying  dissenting  stockholders  ^^  the  value  of 


64  See  Elyton  Land  Go.  v.  Dowdell, 
113  Ala.  177,  59  Am.  St.  Rep.  105,  20 
So.  981;  Pariah  v.  Cieneguita  Copper 
Co.,  12  Ariz.  235,  100  Pae.  781. 

65  Where  a  statute  authorized  a  ma- 
jority of  the  stockholders  to  dissolve 
a  corporation  and  sell  its  assets,  al- 
though it  did  not  provide  for  a  con- 
solidation, and  several  corporations, 
all  of  which  were  without  credit  and 
in  need  of  capital,  ordered  a  sale  of 
their  assets  and  a  dissolution,  and  on 
such  sale  the  majority  stockholders 
bought  in  the  property  and  assigned 
their  bids  to  a  corporation  which  they 
had  organized  and  which  was  to  issue 
certificates  of  indebtedness  to  pay  the 
debts  of  the  old  companies  and  for  a 
working  capital,  and  was  to  exchange 
its  own  stock  for  the  stock  of  the  old 
companies,  minority  stockholders  can- 
not set  asille  the  sale  where  they  had 
an  opportunity  to  bid  at  the  sale  and 
where  there  .  was  no  fraud  or  bad 
faith;  but  on  appeal  it  was  held  that 
if  the  purchase  was  by  directors  for 
a  new  corporation  organized  by  them, 
the  sale  should  be  set  aside  where 
the  bid  was  less  than  the  value  of  the 
property.  J.  H.  Lane  &  Co.  v.  Maple 

'  Cotton  Mill,  232  Fed.  421,  rev'g  226 
Fed.  692. 

The  New  York  statute  authorizing 
two-thirds  of  the  stock  to  sell  its 
property  to  a  domestic  corporation 
"engaged  in  a  business  of  the  same 
general  character"  authorizes  a  sale 
by  one  company  to  a  new  company  or- 
ganized to  take  over  the  property  of 
the  old  company,  even  against  the  ob- 
jection of  minority  stockholders, 
where    authorized    by    at    least    two- 


thirds  of  the  stock,  where  the  ma- 
jority act  in  good  faith.  Hinds  v. 
Fishkill  &  M.  Equitable  Gas  Co.,  96 
N.  Y.  App.  Div.  14;  16,  88  N.  Y. 
Supp.  954. 

For  New  York  statute  as  to  volun- 
tary sale  of  franchises  and  property, 
see  Stock  Corporation  Law,  §§  16,  17, 
the  latter  section  declaring  the  rights 
of  nonconsenting  stockholders  to  an 
appraisal  of  the  value  of  their  stock 
and  payment  for  it  in  case  of  such  a 
sale. 

In  Illinois,  one  way,  it  seems,  to  get 
rid  of  an  obnoxious  stockholder,  is  to 
voluntarily  dissolve"  the  old  corpora- 
tion pursuant  to  a  statute  authorizing 
it  oil  a  vote  of  a  certain  per  cent  of 
the  stock,  and  then  have  the  other 
stockholders  reorganize, — the  oustel 
stockholder  being  paid  his  share  of  the 
corporate  assets.  See  First  Nat.  Bank 
of  Centralia  v.  Marshall,  26  111.  App. 
440. 

But  statutory  authority  to  dissolve 
the  corporation  on  a  majority  vote 
of  the  stockholders  does  not  include 
authority  to  reorganize  hj  a  majority 
vote.  Farish  v.  Cieneguita  Copper  Co., 
12  Ariz.  235,  100  Pac.  781.  ■ 

66  See  McLeod  v.  Lincoln  Medical 
College  of  Cotner  University,  69  Neb. 
550,  98  N.  "W.  672,  96  N.  W.  265. 

In  equity  at  least,  a  minority  stock- 
holder who  owns  only  a  very  small 
part  of  the  stock  will  not  be  gi-anted 
relief  against  a  voluntary  reorganiza- 
tion of  the  corporation,  where  there 
has  been  no  fraud  or  mismanagement 
and  he  is  offered  his  share  of  stock  in 
the  new  company  or  the  cash  value  of 
his    stock,    and    to    grant    the   relief 
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their  shares,  but  not  otherwise;®''  and  that  a  sale  to  a  reorganized 
company  after  the  charter  has  expired,  when  in  good  faith,  cannot 
ordiaarily  be  enjoined  by  minority  stockholders.^® 

So,  since  majority  stockholders  cannot  compel  dissenting  stockhold- 
ers to  accept  stock  in  the  new  corporation,  they  cannot,  of  course, 
impose  arbitrary  and  unfair  terms  and  conditions  upon  them  for 
refusing  to  do  so.®* 

A  corporation  cannot,  as  against  the  objection  of  minority  stock- 
holders, create  a  new  corporation  in  which  the  old  company  is  to  be 
the  only  stockholder  with  only  the  capital  that  the  old  corporation 


would  inflict  great  injury  on  innocent . 
parties.     Treadwell   v.    United   Verde 
Copper  Co.,  134  N.  Y.  App.  Div.  394, 
119   N.  Y.  Supp.   112. 

A  dissenting  stockholder  cannot 
have  a  reorganization  set  aside  and 
a  new  sale  ordered,  where  he  owns  a 
very  small  part  of  the  stock  and  all 
the  other  stockholders  have  consented 
thereto,  and  there  is  no  evidence  of 
fraud  or  bad  faith,  but  he  should  be 
limited  either  to  receiving  shares  in 
the  new  company  or  to  a  recovery  of 
the  value  of  his  stock.  Treadwell  v. 
United  Verde  Copper  Co.,  134  N.  Y. 
App.  Div.  394,  119  N.  Y.  Supp.  112. 

Minority  stockholders  canmot  be 
put  on  an  equal  footing  with  stock- 
holders of  the  new  company  who  had 
contributed  large  sums  to  finance  the 
new  company,  bnt  instead  their  rights 
ordinarily  are  limited  to  a  recovery 
from  the  new  company  of  the  value  of 
their  stock  in  the  old  company.  G-res- 
ham  V.  Island  City  Sav.  Bank,  2  Tex. 
Civ.  App.  52,  21  8.  W.  556. 

67  Minority  stockholders  who  do  not 
consent  thereto  cannot  be  compelled 
to  accept  stock  in  the  new  corporation 
as  agreed  upon  by  the  majority  stock- 
holders. People  V.  Ballard,  134  N.  Y. 
269,  17  L.  K.  A.  737,  32  N.  B.  54. 

If  the  reorganization  is  a  voluntary 
one  and  not  in  connection  with  any 
forced  sale,  the  majority  stockholders 
cannot  force  minority  stockholders  into 
the  new  organization  nor  can  they 
take  away  the  legal  rights  of  the  mi-. 


nority  stockholders  to  their  stock  in 
the  old  corporation.  Gresham  v.  Islajid 
City  Sav.  Bank,  2  Tex.  Civ.  App.  52, 
21  S.  W.  556. 

68  A  minority  stockholder  cannot 
enjoin  the  sale  of  •  the  corporate  prop- 
erty to  a  new  and  reorganized  com- 
pany, after  the  charter  of  the  old  com- 
pany has  expired,  where  there  has 
been  no  fraud  or  bad  faith  and  such 
minority  stockholders  are  not  frozen 
out  or  discriminated  against  by  the 
reorganization  plans.  Nowak  v.  Na- 
tional' Car  Coupler  Co.,  260  111.  26d, 
103  N.  E.  222. 

69  In  disposing  of  the  property  of 
a  corporation  and  winding  up  its  af- 
fairs after  expiration  of  its  charter, 
under  a  statute  continuing  its  exist- 
ence for  such  purpose,  neither  the  di- 
rectors nor  a  majority  of  the  stock- 
holders can  sell  the  property  to  a  new 
corporation,  of  which  they  arte  direc- 
tors and  stockholders,  on  an  arbitrary 
estimate  of  its  value  made  by  ,them- 
selves,  and  compel  a  dissenting  mi- 
nority of  the  stockholders  either  to 
take  shares  in  the  new  corporation  in 
exchange  for  their  shares  in  the  old, 
or  to  accept  payment  of  their  propor- 
tion in  money  on  the  basis  of  the  esti- 
mated and  arbitrary  valuation  fixed 
by  such  majority.  Mason  v.  Pewabio 
Min.  Co.,  133  U.  S.  50,  58,  33  L.  Ed. 
524.  See  also  G-odley  v.  Crandall  & 
Oodley  Co.,  212  N.  Y.  121,  135,  L.  E. 
A.  19 J5  D,632,  105  N.  E.  818. 
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had  before,  especially. where  the  purpose  thereof  is  to  increase  the 
capital  stock  of  the  old  company  without  complying  with  the  provi- 
sions of  the  statute  governing  the  subject.'"* 

In  one  case,  where  property  was  in  the  hands  of  a  receiver  and 
part  of  the  stockholders  desired  to  reorganize  the  corporation,  the 
court  submitted  the  question  as  to  the  reorganization  to  the  stock- 
holders, and  on  their  favoring  it  by  a  large  majority  the  receiver  was 
discharged  and  the  property  turned  over  to  the  stockholders^' 

Where  the  stock  of  an  expiring  corporation  is  merged  into  the  stock 
of  a  new  one,  organized  as  its  successor,  acquiring  its  franchises  and 
assuming  its  obligatiops,  a  provision  inserted  in  the  charter  of  the 
new  company,  forfeiting  dividends  not  claimed,  within  three  years 
from  the  time  when  they  are  declared,  is  not  binding  upon  the  old 
stockholders,  except  from  the  time  when,  expressly  or  by  implica- 
tion, they  consent  thereto  by  assuming  the  quality  of  stockholders  in 
the  new  company.  An  old  stockholder  who  has  been  ignorant  of  his 
rights  and  of  the  transfer,  and  who  claims  his  dividends  as  soon  as 
informed  of  their  existence,  cannot  be  affected  by  such  provision 
except  in  the  future.''^ 

§  4866.  —  Where  transfer  is  not  in  good  faith.  Of  course,  no  re- 
organization by  majority  stockholders  can  stand  against  attack  where 
it  is  a  fraud  upon  the  rights  of  minority  stockholders.'^    Reorgani- 

VO  Schwab  V.  E.  G.  Potter  Co.,  194  Iron   Co.,   181  Mich.   204,  148  N.  W. 

N.  Y.  409,  87  N.  E.  670,  aff'g  129  N.  493.     ' 

Y.  App.  Div.  36,  113  N.  Y.  Supp.  439.  It  is  no  answer  to  a  suit  by  minor- 

71  Tolman  v.  Ubero  Plantation  Co.,  ity  stockholders  to  enjoin  a  reorgani- 

142  Fed.  270.  zatton  without  foreclosure  by  majority 

72Armant  v.  New  Orleans  &  C.  E.  sto'ckholders  to  say  that  if  any  mi- 
Co.,  41  La.  Ann.  1020,  7  So.  35.  nority   stockholder  dissents  from   the 

73  Hinds  v.  Fishkill  &  M.  Equitable  plan  of  reorganization  he  may  avail 

Gas  Co.,  96  N.  Y.  App.  Div.  14,  88  N.  himself  of  the  statutory  remedy  au- 

Y.   Supp.  954,  where  majority   stock-  thorizing  him  to  require  an  appraisal 

holders  organized  another  corporation  of  his  stock  and  be  paid  the  amount 

and  then  sold  to  it  all  the  property  of  of  such  appraisal,  since  such  remedy 

the   old   corporation  at  a   grossly  in-  "is  not  exclusive,  so  that  a  court  of 

adequate  price.  equity  is  restricted  thereby  in  afford- 

Eepresentatives  of  minority  stock-  i?ig  relief  by  the  application  of  equi- 
holders  who  did  not  consent  to  a  re-  table  principles,  where  there  has  been 
organization  by  the  majority  stock-  fraud  or  oppressive  and  unfair  treat- 
holders  are  not  estopped  to  set  up  ment  of  the  minority  in  a  sale  or  plan 
their  rights  in  the  property  of  the  of  reorganization  proposed  by  the  ma- 
old  corporation,  where  most  of  them  jority  stockholders  of  a  corporation" 
were  infants  and  where  the  adults  and  "it  would  be  most  unjust  if  a 
had  been   deceived.    Marsh  v.  Breen  minority  stockholder  were  compelled 
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zations  by  a  private  sale  are  sometimes  resorted  to  freeze  out  some 
of  the  stockholders  by  a  purchase  in  behalf  of  the  majority  or  con- 
spiring stockholders  for  much  less  than  the  value  of  the  corporate 
property,  the  application  of  such  proceeds  to  the  payment  of  the  debts 
of  the  company,  and  then  the  organization  of  a  new  company  to  take 
over  the  property  purchased,  with  the  majority  stockholders  owning 
it  all  and  the  minority  stockholders  left  out  in  the  cold  with  nothing 
to  show  for  their  investment.  "Whatever  the  rule  may  be  where 
the  transaction  is  in  good  faith,  there  is  no  question  but  that  minor- 
ity stockholders  are  not  bound  by  a  reorganization  •  by  a  voluntary 
transfer  to  majority  stockholders  where  such  stockholders  act  in  bad 
faith  ''*  as  where  they  purchase  or  take  over  the  assets  for  a  sum. 
much  less  than  their  real  value  ''*  or  where  they  exclude  the  minority 
from  a  fair  participation  in  the  fruits  of  the  sale ;  ''^  and  this  is  so 
although  a  transfer  of  the  corporate  assets  is  authorized  by  statute.''' 
Thus,  the  sale  of  the  franchise  and  all  the  assets  of  a  corporation, 
although  it  is  insolvent,  for  the  purpose  of  eliminating  the  interest 
of  a  particular  stockholder,  is  fraudulent  and  void  as  to  him  where 
authorized  only  at  a  secret  meeting  of  the  other  stockholders  of  which 
he  purposely  was  not  given  notice.'"  And  a  reorganized  company 
which  had  purchased  the  assets  of  the  old  company  at  a  tax  sale  can- 
not assert  the  tax  title  as  against  minority  stockholders  who  did  not 
consent  to  the  transfer  and  reorganization,  where  it  was  the  duty 
of  the  officer^  of  the  original  company  to  pay  the  taxes  and  such 
officers  were  the  moving  stockholders  in  effecting  the  reorganization-.''' 

to  accept  an  unfair  and  oppressive  corporation  liable  to  the  creditors  and 
proposition  made  by  the  majority  minority  stockholders  of  the  old  corn- 
stockholders,  or,  in  the  event  of  his  pany  for  the  fair  value  of  the  assets 
failure  to  accept  it,  be  compelled  to  at  the  time  of  the  sale.  Sparrow  v. 
part  with  his  stock  and  forego  the  Bement  &  Sons,  142  Mich.  441,  10  L. 
opportunity  to  share  in  the  future  E.  A.  (N.  S.)  725,  105  N.  W.  881. 
earnings  of  the  corporation."  Mac-  ^aErvin  v.  Oregon  Ey.  &  Nav.  Co., 
Arthur  v.  Port  of  Havana  Docks  Co.,  27  Fed.  625. 
247  Fed.  984,  987.  ''''If     the     corporate     property     is 

74  Meeker  v.  Winthrop  Iron  Co.,  17  turned  over  for  much  less  than  its  real 
Fed.  48.  value,   the   transfer   is   fraudulent   so 

75  Ervin  v.  Oregon  Ey.  &  Nav.  Co.,       as  to  warrant  relief  in  favor  of  the  mi- 
^27  Fed.  625;   Hinds  v.  Fishkill  &  M.      nority  stockholders.    Hinds  v.  Fishkill 

Equitable    Gas    Co.,    96   N.   Y.   App.  &   M.   Equitable    Gas    Co.,   96   N.    Y. 

Div.  14,  88  N.  Y.  Supp.  954.          ,  App.  Div.  14,  88  N.  Y.  Supp.  954. 

Majority  stockholders,  or  officers,  of  78  Mulverhill  v.  Vicksburg  Eailroad 

a   corporation    ca,nnot   ordinarily   buy  Power  &  Manufacturing  Co.,  88  Miss, 

the  asseits  of  a  corporation  at  private  689,  40  So.  647. 

or  judicial  sale  and  reorganize  a  new  79  Marsh    v.    Breen    Iron    Co.,    I8J 

company,    without    making    the    new  Mich.  204,  148  N.  W.  493- 
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A  reorganization  without  foreclosure  by  majority  stockholders  where- 
by they  will  have  a  much  larger  percentage  of  the  stock  of  the  new 
company  than  they  held  in  the  old  company,  while  the  minority 
stockholders  will  have  a  much  smaller  percentage,  will,  it  seems,  be 
enjoined  at  the  suit  of  minority  stockholders.*" 

On  the  other  hand,  where  a  public  sale  would  have  resulted  in 
obtaining  a  no  larger  price  than  a  private  sale,  stockholders  cannot 
object  to  a  sale  of  the  corporate  property  to  majority  stockholders 
because  the  sale  was  private  rather  than  public.*^  So  a  reorganiza- 
tion cannot  be  attacked  by  a  holder  of  preferred  stock  on  the  ground 
that  the  holders  of  common  stock  in  the  old  company  may  ultimately 
realize  a  profit  out  of  the  transaction,  where  they  furnished  the  cash 
that  was  absolutely  necessary  to  carry  out  the  reorganization.*^  And 
a  sale,  authorized  by  majority  stockholders,  to  an  officer  acting  for 
a  new  and  reorganized  company,  is  not  for  an  inadequate  price  merely 
because  a  much  larger  sum  had  been  offered  in  stock  of  the  new 
company  than  the  cash  bid  which  was  accepted.** 

§  4867.  —  Effect  of  reorganization.  The  effect  of  a  reorganiza- 
tion of  this  kind,  as  distinguished  fro;nl  a  reorganization  in  connec- 
tion with  a  judicial  or  execution  sale,  so  far  as  the  rights  of  creditors 
of  the  old  company  are  concerned,  must  always  be  kept  in  mind.** 
The  transfers  and  reorganizations  independent  of  any  judicial  or 
execution  sale  do  not  deprive  nonassenting  bondholders  or  others 
having  a  lien  upon  the  property  of  the  right  to  enforce  the  same: 
nor  do  they  prevent  unsecured  creditors  from  following  the  prop- 
erty into  the  hands  of  the  transferee  or  holding  the  new  company 
liable.**  The  creditors  cannot  be  compelled  to  accept  a  change  of 
debtors  against  their  will.** 


§4868.  Limitations  upon  power  of  legislature  to  authorize  re- 
organization without  consent  of  minority  stockholders  or  bondhold- 
ers. In  most  of  the  states,  if  not  in  all,  there  are  statutory  provi- 
sions for  the  reorganization  of  corporations,  and  these  provisions  are 
binding,  of  course,  except  in  so  far  as  they  may  be  in  violation  of 

80  MacArthur  v.  Port  of  Havana  83  Nowak  v.  National  Car  Coupler 
Docks  Co.,  247  Fed.  984.  Co.,  206  111.  260,  103  N.  B.  222. 

81  Bossing  V.   State  Bank   of  Bode,  84  See   §4984,  infra. 
—  Iowa  — ,  165  N.  W.  254.  85  See  §  4949,  infra. 

82  Ecker  v.  Kentucky  Eefining  Co.,  .  86  Grenell  v.  Detroit  Gas  Co.,  112 
144  Ky.  264,  138  S.  W.  264.  Mich.  70,  70  N.  W.  413. 
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constitutional  prohibitions.  In  the  United  States,  the  legislatures  may 
undoubtedly  prescribe  any  terms  and  conditions  they  may  see  fit  in 
authorizing  reorganizations,  provided  they  violate  no  constitutional 
prohibition ;  but  the  constitutional  prohibition  against  laws  impairing 
the  obligation  of  contracts  prevents  them  from  depriving  any  stock- 
holder, bondholder  or  creditor  of  a  corporation  of  the  rights  secured 
to  him  by  his  contract.  In  the  United  States,  therefore,  a  legislature 
cannot  deprive  a  mortgage  bondholder  of  a  corporation  of  the  right 
to  the  benefit  of  his  security  by  authorizing  a  majority  of  the  bond- 
holders to  force  him  into  a  reorganization  without  a  foreclosure  of 
the  mortgage.*''  It  may,  however,  prevent  him  from  coming  into 
a  reorganization  of  the  corporation  without  complying  with  certain 
terms,  unless  the  right  to  do  so  is  given  him  by  his  contract,  pro- 
vided he  is  not  deprived  of  his  right  to  share  in  the  proceeds  of  the 
mortgaged  property.**  Thus,  a  statute  which  makes  the  failure  of  a 
bondholder  to  signify  his  refusal  to  concur  in  the  reorganization 
agreement,  within  a  specified  time,  equivalent  to.  an  express  assent 
in  writing,  does  not,  according  to  a  leading  case  in  the  Supreme 
Court  of  the  United  States,  impair  the  obligation  of  his  bond,  but  is 
a  valid  statute.**  Moreover,  statutes  providing  for  a  reorganization 
by  a  majority  of  the  bondholders,  where  the  corporation  is  insolvent 
or  financially  unable  to  meet  its  obligations,  do  not  deprive  minority 
bondholders  of  their  property  without  due  process  of  law.*" 

In  England  and  Canada,  where  there  is  no  such  constitutional 
limitation  on  the  power  of  the  legislature,  the  same  rule  does  not 
apply,  but  parliament  may  authorize  a  corporation  or  a  majority  of 
the  stockholders  or  bondholders  in  a  corporation  to  force  a  settlement 

87S^e   Canada    Southern   R.   Co.   v.  the  bonds  were  issued  subjecting  the 

Gebhard,  109  U.  S.  527,  27  L.  Ed.  1020.  minority    to    the    provisions    of    the 

Compare,  however,  Gates  v.  Boston  &  agreement  without  their  consent  would 

N.   Y.   A.   L.   K.    Co.,   53    Conn.   333,  probably  be  invalid,  yet  "it  seems  to 

5  Atl.  695.  us    a   proper    exercise    of    legislative 

88  See  Gilfillan  v.  Union  Canal  Co.  power  to  require  a  minority  to  act 
of  Pennsylvania,  109  U.  S.  401,  27  L.  whenever  such  an  arrangement  is  pro- 
Ed.  977;  Vatable  v.  New  York,  L.  E.  posed,  and  to  provide  that  all  shall 

6  W.  E.  Co.,  96  N.  Y.  49.  be  bound  who  do  not,  in  some  direct 

89  Gilfillan  v.  Union  Canal  Co.  of  way,  within  a  reasonable  tiine  after 
•Pennsylvania,  109  U.  S.  401,  27  L.  Ed.      notice,   signify  their   refusal   to   con- 

977,  where  the  court  said  that  while  a       cur." 

majority   of    the   bondholders    cannot  90  Canada  Southern  E.  Co.  v.  Geb- 

compel  a  minority  to  enter  into  a  reor-      hard,   100  U.   S.   527,  536,  27  L.   Ed. 

ganization     agreement     against    their      1020. 

will,  and  that  a  statute  passed  after 
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and  reorganization  upon  the  minority.®^  And  it  has  been  held  by 
the  Supreme  Court  of  the  United  States  that  the  proceedings  under 
such  a  statute  will  be  binding  upon  bondholders  who  are  citizens  of 
the  United  States.  In  the  case  referred  to,  the  Canadian  Parliament 
had  authorized  a  Canadian  railroad  company  to  enforce  a  settlement 
upon  the  holders  of  mortgage  bonds  of  the  company,  by  which  they 
should  receive  other  securities  in  the  company  in  the  place  of  their 
bonds,  and  the  statute  provided  for  participation  in  the  reorganiza- 
tion, of  the  company  on  equal  terms  by  citizens  of  the  United  States 
holding  bonds  of  the  company.  The  settlement  went  into  effect  with 
the  assent  of  a  majority  of  the  bondholders,  and  it  was  held  binding 
upon  nonassenting  bondholders  who  were  citizens  of  the  United  States, 
so  that  they  could  not,  afterwards  maintain  a  suit  to  recover  on  the 
bonds  in  the  courts  of  the  United  States. '^  In  that  case  it  was  said 
in  substance  by  Chief  Justice  Waite:  "Holders  of  bonds  and  other 
obligations  issued  by  large  corporations  for  sale  in  market,  and 
secured  by  mortgages  to  trustees,  or  otherwise,  have,  by  fair  implica- 
tion, certain  contract  relations  with  each  other.  They  are  not  cor: 
porators,  and  thus  necessarily,  in  the  absence  of  fraud  or  undue  influ- 
ence, bound  by  the  will  of  the  majority  as  to  matters  within  the  scope 
of  the  corporate  powers,  but  they  are  interested  in  the  administra- 
tion of  a  trust  which  has  been  created  for  their  common  benefit. 
Ordinarily  their  ultimate  security  depends  in  a  large  degree  on  the 
success  of  the  work  in  which  the  corporation  is  engaged,  and  it  is  not 
uncommon  for  differences  of  opinion  to  exist  as  to  what  ought  to  be 
done  for  the  promotion  of  their  mutual  interests.  In  the  absence  of 
statutory  authority  or  some  provision  in  the  instrument  which  estab- 
lishes the  trust,  nothing  can  be  done  by  a  majority,  however  large,- 
which  will  bind  a  minority  without  their  consent.  Hence  it  seems  to 
be  eminently  proper  that  where  the  legislative  power  exists  some 
statutory  provision  should  be  made  for  binding  the  minority  in  a 
reasonable  way  by  the  will  of  the  majority;  and  unless,  as  is  the 
case  in  the  states  of  the  United  States,  the  passage  of  laws  impairing 
the  obligation  of  contracts  is  forbidden,  we  see  no  good  reason  why 
such  provision  may  not  be  made  in  respect  to,  existing  as  well  as 
prospective  obligations.  The  nature  of  securities  of  this  class  is 
such  that  the  right  of  legislative  supervision  for  the  good  of  all, 
unless  restrained  by  some  constitutional  prohibition,  seems  almost 

91  Canada  Southern  B.  Co.  v.  Geb-  v.  Eberhardt  Co.,  61  L.  T.  (N.  S.)  489. 
hard,  109  TJ.  S.  527,  27  L.  Ed.  1020;  98  Canada  Southern  E.  Co.  v.  Geb- 

In  re  London  Chartered  Bank  of  Aus-  hard,  108  U.  S,  .527,  27  L.  Ed.  1020, 
tralia,  [1893]  3  Ch.  Div.  540;  Nicholl 
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necessarily  to"  form  one  of  their  ingredients;  and  when  insolvency 
is  threatened,  and  the  interests  of  the  public,  as  well  as  creditors, 
are  imperiled  by  the  financial  embarrassments  of  the  corporation,  a 
reasonable  scheme  of-  arrangement  may,  in  our  opinion,  as  well  ^e 
legalized  as  an  ordinary  composition  in  bankruptcy.  In  fact,  such 
arrangement  acts  are  a  species  of  baoakrupt  acts.  Their  object  is  to 
enable  corporations  created  for  the  good  of  the  public  to  relieve 
themselves  from  financial  embarrassments  by  appropriating  their 
property  to  the  settlement  and  adjustment  of  their  affairs,  so  that 
they  may  accomplish  the  purposes  for  which  they  were  incorporated. . 
*  *  *  In  no  just  sense  do  such  governmental  regulations  deprive 
a  person  of  his  property  without  due  process  of  law.  They  simply 
require  each  individual  to  so  conduct  himself  for  the  general  good  as 
not  unnecessarily  to  injure  another."** 

§4869.  Repeal  or  amendment  of  statutorj  ftuthoritj  as 'impair- 
ment of  contract.  A  provision  in  a  statute  relative  to  the  creation 
of  a  new  corporation  upon  the  reorganization  of  a  corporation  does 
not  constitute  a  contract  within  the  impairment  clause  of  the  Federal 
Constitution.**  For  instance,  a  statute  authorizing  persons  who 
may  purchase  the  property  and  franchises  of  railroad  companies  or 
other  corporations  at  foreclosure  sales,  or  other  judicial  sales,  to  or- 
ganize a  corporation  to  receive  and  hold  the  property  and  franchises 
purchased,  does  not,  before  it  is  acted  upon,  create  any  contract 
between  the  state  and  the  holders  of  mortgage  bonds  of  such  eorpora- 
tions,  or  future  purchasers  at  such  sales,  so  as  to  prevent  the  legis- 
lature from  repealing  or  changing  the  statute,  or  providing  that  a  tax 
shaU  be  paid  on  such  a  reorganization.*^  The  authority  to  incor- 
porate, after  a  purchase  at  foreclosure  sale,  as  conferred  by  statute, 
is  not  a  part  of  the  property  right  of  the  bondholders  but  instead  a 
privilege  granted  by  the  state,  which  may  be  withdrawn;  and  hence 
an  amendment  of  a  statute,  taking  from  the  bondholders,  in  case  of 
a  foreclosure,  the  right  to  reorganize,  except  upon  condition  of  sub- 

93  Canada  Southern  K.  Co.  v.  Geb-  not  a  contract  between  the  state  and 
hard,  109  U.  S.  527,  27  L.  Ed.  1020.  the  bondholders,   and  hence   there  is 

94  Grand  Rapids  &  I.  B.  Co.  v.  Os-  no  violation  of  obligation  of  contract 
bom,  193  TJ.  S.  17,  48  L.  Ed.  598.  by  the  enforcement  of  a  subsequent 

95  People  v.  Cook,  148  TJ.  S.  397,  37  statute  providing  for  the  payment  of 
L.  Ed.  498.  an  incorporation  fee.    People  v.  Oook, 

A  statute  authorizing  the  purehas-  148  U.  S.  397,  37  L.  Ed.  498,  followed 

era  of  railroads  sold  upon  foreclosure  in  Grand  Bapids   &  I.  B.   Co.  v.  Os- 

to   incorporate,    which   was    in   force  born,    193    U.   S.    17,    28,    48    L.   Ed. 

when  the  mortgage  was  executed,  ia  598. 
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mission  to  the  rates  of  fare  fixed  in  the  statute,  is  not  unconstitutional 
as  impairing  the  obligations  and  property  rights  secured  by  a  mort- 
gage executed  prior  to  such  amendment.®^ 

§  4870.  Change  of  state  bank  into  national  bank — Statut6ry  au- 
thority.- Express  provision  is  made,  in  the  act  of  Congress  relating 
10  national  banking  associations,  for  the  reorganization  of  state  banks 
into  national  banks.  It  is  provided  therein,  in  substance,  that  any 
-bank  incorporated  by  special  law,  or  any  banking  institution  organ- 
ized under  a  general. law  of  any  state,  with  sufficient  capital,  may 
become  a  national  banking  association  by  the  vote  of  fifty-one  or  more 
per  cent  of  the  stock,  with  the  approval  of  the  comptroller  of  the 
currency ;  ' '  and  in  such  ease  the  articles,  of  association  and  the  or- 
ganization certificate  may  be  executed  by  a  majority  of  the  directors 
of  the  bank  or  bankiilg  institution,  and  the  certificate  shall  declare 
that  the  owners  of  fifty-one  per  centum  of  the  capital  stock  have  au- 
thorized the  directors  to  make  such  certificate,  and  to  change  and 
convert  the  bank  or  banking  institution  into  a  national  association.  A 
majority  of  the  directors,  after  executing  the  articles  of  association 
and  organization  certificate,  shall  have  power  to  execute  all  other 
papers,  and  to  do  whatever  may  be  required  to  make  its  organization 
perfect  and  complete  as  a  national  association."  There  are  other 
provisions  not  necessary  to  mention  in  this  connection.^''  Under  this 
statute,  it  has  been  a  common  practice  to  reorganize  state  banks  by 
changing  them  into  national  banks.'*    No  authority  other  than  that 

96  Commissioner  of  Railroads  v.  Connecticut.  State  v.  Hartford  Nat. 
Grand  Eapids  &  I.  K.  Co.,  130  Mioli.  Bank,  34  Conn.  240;  State  v.  Phoenix 
248,   89  N.  W.  967,  9  Det.  L.  N.   10,      Bank,  34  Conn.  205. 

aff  'd  193  V.  S.  17,  48  L.  Ed.  598.  Maryland.       Thomas     v.    Farmers ' 

97  XJ.  S.  Eev.  St.  §  5154;  6  Fed.  Ann.      Bank  of  Maryland,  46  Md.  43. 

St.  (2nd  Ed.)  p.  713.  OWo.      Western    Reserve    Bank    -s . 

Prior  to  the  amendment  of  this  stat-  ,    Mclntire,  40  Ohio  St.  528.  ■ 

iiite   by   the  Federal   Reserve   Act   of  Rhode  Island.  Loekwood  v.  Meehan- 

1913,  a  two-thirds  vote  of  the  stock-  ics'  Nat.  Bank,  9  E.  I,  308. 

holders  was  necessary!     ,  Under  this  act,  and  under  the  Act  of 

The  certifieate  of  the  comptroller  of  June  30,  1876,  providing  that  all  sav- 

the   currency  is   conclusive  as  to  the  ings  or  other  banks  organized  in  the 

regularity  of  the  proceedings  convert-  Mstrict   of   Columbia  under  any   act 

ing  a  state  bank  into  a  national  bank.  of  Congress,  which  shall  have  capital 

Keyser    v.    Hitz,    2    Mackey    (D.    C.)  stock   paid   up  in   whole   or   in  part, 

473,  133  TJ.  S.  138,  33  L.  Ed.  531.  shall  be  subject  to  all  the  provisions 

98  See   the  following  decisions:  of  the   Revised  Statutes,   and   of   all 
United  States.   Casey  v.  G-alli,  94  TJ.  acts  of  Congress  applicable  to  national 

S.  673,  24  L.  Ed.  168.  tanking   associations,    so   far   as   the 
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conferred  by  the  act  of  Congress  is  required  to  enable  a  bank  exist- 
ing under  a  general  or  special  state  law  to  reorganize  as  a  national 
banking  association,  and,  hence  state  authority  is  not  necessary.^' 
A  state  law  authorizing  any  state  banking  corporation  to  become 
a  national  banking  association  under  the  laws  of  the  United  States, 
and  providing  that  it  niay  continue  to  use  its  corporate  name  for  the 
purpose  of  prosecuting  and  defending  suits,  etc.,  simply  confers  a 
privilege,  and  does  not  impair  their  efficiency  to  perform  their  func- 
tions as  agencies  of  the  United  States  government,  nor  conflict  with 
the  act  of  Congress  requiring  national  banks  to  have,  a  corporate  name, 
etc.i 

§  4871.  —  Effect  of  reorganization  as  to  rights  and  liabilities. 

While  it  is  not  very  clear  how  a  banking  corporation  organized  under 
state  laws,  owing  its  existence  and  powers  to  such  laws,  and  being 
purely  a  state  corporation,  can  properly  be  said  to  be  the  same  cor- 
poration when  it  has  reorganized  under  the  National  Banking  Act, 
and  become  a  federal  corporation,  deriving  its  existence  and  powers 
solely  from  the  laws  of  the  United  States,  yet  it  is  settled,  in  so  far 
as  decisions  can  settle  a  question,  that  when  a  state  bank  is  reor- 
ganized as  a  national  bank  under  the  act  of  Congress,  the  reorgani- 
zation does  not  change  the  identity  of  the  corporation,  but  merely 
continues  the  same  body  under  a  different  jurisdiction,  and  that,  as 
a  national  bank,  it  takes  all  the  assets  and  rights  possessed  by  it, 
and  becomes  subject  to  all  the  liabilities  incurred  by  it,  as  a  state 
bank.^    It  makes  no  difference  that  it  has  in  form  been  organized  as 

same  may  be  applicable  to  sueh.  sav-  "The  general  scheme  of  the  Nation- 

ings  or  other  banks,  such  banks  are  al  Banking  Act,"  said  the  New  York 

entitled  to  organize  as  national  banks.  Court  of  Appeals,  ' '  is  that  state  banks 

Keyser  v.  Hitz,  133  XJ.  S.  138,  33  L.  may  avail  themselves  of  its  privileges 

Ed.  531,  2  Mackey  (D.  C)  473.  and  subject  themselves  to  its  liabili- 
99  Casey  v.  Galli,  94.  V.  S.  673,  24  ,    ties,  without  abandoning  their  corpo- 

L.  Ed; .  168.  rate  existence,  without  any  change  in 

1  Thomas  v.  Farmers '  Bank  of  Mary-  the  organization,  officers,  stockholders, 
land,  46  Md.  43.  or  property,  and  without  interruption 

2  Michigan  Ins.  Bank  v.  Eldred,  143  of  their  pending  business  or  contracts. 
U.  S.  293,  36  L.  Ed.  162;  Metropoli-  All  property  and  j-ighta  which  they 
tan  Nat.  Bank  v.  Claggett,  141  U.  S.  held  before  organizing  as  national 
520,  35  L.  Ed.  841;  Coffey  v.  National  banks  are  continued  to  be  vested  in 
Bank  of  Missouri,  46  Mo.  140,  2  Am.  them  under  their  new  status.  *  *  * 
Bep.  153;  City  Nat.  Bank  of  Pough-  Although,  in  form,  their  property  and 
keepsie  v.  Phelps,  &7  N.  Y.  44,  49  Am.  rights  as  state  banks,  purport  to  be 
Rep.  513;  Thorp  v.  Wegeforth,  56  Pa.  transferred  to  them  in  their  new 
St.  82,  93  Am.  Dec.   789.  status  of  national  banks,  yet  in  sub- 
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a  new  corporation,  and  that  the  assets  have  been  transferred  to  it 
as  if  by  sale  and  purchase.*  The  national  bank  succeeds  to  the  assets 
of  the  state  bank  by  operation  of  law  and  not  as  a  purchaser.* 

It'  follows  from  this  view  of  the  act  of  Congress  that  when  a  state 
bank  is  reorganized  as  a  national  banking  association,  it  becomes, 
as  a  national  bank,  the  owner  of  all  the  assets  of  the  state  bank,  in- 
cluding choses  in  action.*  The  national  bank  succeeds  to  and  is 
entitled  to  enforce  all  contracts  and  rights  of  action  which  have 
been  made  with  or  accrued  to  the  state  bank.®      It  may  maintain  an 


stance  there  is  no  actual  transfer 
from  one  body  to  another,  but  a  con- 
tinuation of  the  same  body,  under  a 
changed  jurisdiction.  As  between  it 
and  those  who  have  contracted  with 
it,  it  retains  its  ideiitity,  notwith- 
standing its  acceptance  of  the  priv- 
ilege of  organizing  under  the  National 
Banking  Act. ' '  ■  City  Nat.  Bank  of 
Poughkeepsie  v.  Phelps,  97  N.  Y.  44, 
49  Am.  Eep.  513. 

In  a  Missouri  ease  it  was  said, 
speaking  of  a  change  of  a  state  bank 
to  a  national  bank:  "It  thus  passed 
from  one  jurisdiction  to  another;  but 
its  identity  was  not  thereby  neces- 
sarily destroyed.  It  remained  sub- 
stantially the  same  institution  under 
another  name.  The  transition  did  not 
disturb  the  relation  of  either  the 
stockholders  or  officers  of  the  cor- 
poration, nor  did  it  enlarge  or  dimin- 
ish the  assets  of  the  institution.  These 
all  remained  the  same  under  the  na- 
tional as  they  were  under  the  state 
organization.  '  The  bank  neither  lost 
any  of  its  assets  nor  escaped  any  of 
its  liabilities  by  the  change.  The 
change  was  a  transition,  and  not  a 
new  creation."  Coffey  v.  National 
Bank,  46  Mo.  140,  2  Am.  Eep.  488. 

Where  a  state  bank  converts  itself 
into  a  national  bank,  it  places  itself 
beyond  state  control  and  ceases  to 
exist  as  a  state  corporation,  but  it 
does  not  thereby  escape  liabilities  in- 
curred by  it  during  its  continuance 
as  a  state  bank.     State  v.  Farmers' 


Nat.  Bank  of  Gushing,  47  Okla.  667, 
150  Pac.  212. 

Assets  belonging  to  the  state  bank 
which  a  national  bank  is  prohibited 
Iby  statute  from  holding  nevertheless 
pass  to  the  national  bank  on  such  re- 
organization. Scofield  V.  State  Nat. 
Bank,  9  Neb.  316,  31  Am.  Rep.  412, 
2  N.  W.  888. 

3  Western  Reserve  Bank  v.  Meln- 
tire,  40  Ohio  St.  528. 

4  People 's  Nat.  Bank  v.  Board 
Com'rs  Kingfisher  Co.  (Okla.),  103 
Pac.  682,  afe'd  24  Okla.  145,  104  Pac. 
55. 

B  Grocers '  Nat.  Bank  v.  Clark,  48 
Barb.  (N.  Y.)  26;  Western  Reserve 
Bank  v.  Melntire,  40  Ohio  St.  528. 

When  a  state  bank,  after  paying 
to  its  president  money  falsely  rep- 
resented by  him  to  have  been  paid 
to  an  agent  to  whom  the  bank  was 
indebted,  was  reorganized  into  a  na- 
tional bank,  it  was  held  that  the 
national  bank,  after  a  suit  against  it 
by  the  agent,  and  recovery  of  a  judg- 
ment, could  maintain  an  action  against 
the  president  in  its  own  name  for 
money  had  and  received  under  a  stat- 
ute allowing  the  assignee  of  a  chose  in 
action  to  sue  in  his  own  name.  At- 
lantic Nat.  Bank  v.  Harris,  118  Mass. 
147. 

6  Michigan  Ins.  Bank  v.  Eldred,  143 
V.  S.  293,  36  L.  Ed.  162;  City  Nat. 
Bank  of  Poughkeepsie  v.  Phelps,  97 
N.  Y.  44,  49  Am.  Rep.  513;  Grocers' 
Nat.  Bank  v.  Clark,  48  Barb.  (N.  Y.) 


8504 


Ch.  61]  Eeoeganization  [§4872 

action  on  a  continuing  guaranty  for  loans,  held  by  the  state  bank 
before  the  change,  for  loans  both  before  and  after  the  change.''  And 
it  may  maintain  an  action  to  foreclose  a  mortgage  on  real  estate 
executed  to  the  state  bank  as  security  for  a  loan  made  upon  a  note, 
and  assigned  to  it  by  the  state  bank  on  the  reorganization,*  or,  it 
would  seem,  without  any  assignment,  the  identity  of  the  corporation 
not  being  affected  by  the  reorganization.^ 

On  the  other  hand,  as  a  national  bank  it  is  liable  for  all  the  debts 
contracted,  on  all  executory  contracts  made,  and  for.  all  torts  com- 
mitted by  it  as  a  state  bank.^**  It  is  liable,  as  a  national  bank,  to 
the  holders  of  outstanding  circulation  issued  by  it  as  a  state  bank  in 
accordance  with  state  laws.^^  It  is  liable^for  a  reward  offered  by  it 
as  a  state  bank  for  the  apprehension  and  conviction  of  one  who  had 
robbed  it.^^  And'  it  is  liable  in  an  action  of  trover  to  recover  the 
value  of  a  special  deposit  made  with  it  as  a  state  bank  and  converted, 
whether  the  conversion  was  before  or  after  its  reorganization  as  a 
national  bank.^^  But  a  national  bank  is  not  liable  to  the  state  in 
which  it  is  organized  for  a  bonus  exacted  by  the  state,  for  its  fran- 
chises and  privileges,  from  the  state  bank  from  which  it  was  reor- 
ganized, since,  as  a  national  bank,  it  does  not  derive  its  franchises 
and  privileges  from  the  state.^* 

There  is  no  such  reorganization  where  a  bank,  instead  of  reorganiz- 
ing as  a  national  bank,  proceeds,  upon  the  closing  of  its  business,  to 
liquidate  its  indebtedness,  and  the  facts  that  its  assets  and  business 
are  subsequently  acquired  by  a  national  bank  does  not  per  se  operate 
to  charge  the  latter,  as  its  successor,  under  the  provisions  of  the 
national  banking  law.^^ 

§4872.  — Liabilities  of  shareholders.  Stockholders  in  the  state 
bank  become  stockholders  in  the  reorganized  national  bank,  and  as 

26;   Western  Eeserve  Bank  v.  Moln-  69  Pa.  St.  426;   Thorp  v.  Wegefarth, 

tire,  40  Ohio  St.  528.                 "  56  Pa.  St.  82,  93  Am.  Dee.  789. 

1  City  Nat.  Bank  of  Poughkeepsie  H  Metropolitan  Nat.  Bank ,  v.  Clag- 

V.  Phelps,  97  N.  Y.  44,  49  Am.  Rep.  gett,  141  U.  S.  520,  35  L.  Ed.  841. 

513.  12  Kelsey  v.  National  Bank  of  Craw- 

SScofield    V.    State    Nat.    Bank    of  ford  County,  69  Pa.  St.  426. 

Lincoln,  9  Neb.  816,  31  Am.  Rep.  412,  13  Coffey  v.  National  Bank,  46  Mo. 

2  N.  W.  888.  140,   2   Am.   Rep.  488. 

9  See  supra,  this  section.  14  State  v.  National  Bank  of  Balti- 

10  Metropolitan  Nat.  Bank  v.  Clag-      more,  33  Md.  75. 

gett,   141   U.   S.   520,   35   L.   Ed.   841;  16  Austin    v.    Tecumseh   Nat.   Bank, 

Coffey  V.  National  Bank  of  Missouri,  49  Neb.  412,  418,  35  L.  R.  A.  444,  59 

46  Mo.  140,  2  Am.  Rjp.  488;  Kelsey  v.  Am.  St.  Rep.  543,  68  N.  W,  628. 
National  Bank  of   Crawford  County, 
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such  subject  to  the  liabilities  imposed  by  the  federal  statutes  on  such 
stockholders ;  ^^  and  this  is  so  althoug'h  no  new  certificates  of  stock 
are  issued  to  the  shareholders.^''  Furthermore,  where  a  state  bank  is 
reorganized  as  a  national  bank,  a  stockholder  who  has  accepted  divi- 
dends after  the  reorganization  is  estopped  to  deny  his  liability  as  a 
stockholder  of  the  national  bank  on  the  ground  that  he  did  not  ex- 
pressly assent  to  the  reorganization  of  the  bank.^^ 

III.    THE  EEOEGANIZATION   AGREEMENT 

§  4873.  Contents  in  general.  The  reorganization  agreement  is  gen- 
erally of  considerable  length  and  sets  out  the  plan  of  reorganization, 
the  powers  and  duties  of  the  committee,  etc.,  with  considerable  detail. 
The  agreement  may  provide  for  the  assumption  of  all,  or  a  certain 
part,  of  the  indebtedness  of  the  old  company  by  the  new  company. i® 
It  may,  and  often  does,  regulate  voting  by  the  holders  of  the  common 
and  preferred  stock  and  also  by  bondholders.^'*  There  is  no  questioii 
as  to  the  right  of  bondholders  to  confer  upon  a  reorganization  com- 
mittee substantially  unlimited  powers  -  with  unlimited  discretion  in 
the  exercise  of  them ;  ^^  and  bondholders  may  agree  in  advance  that 
their  bonds  shall  be  subjected  to  any  plan  of  reorganization  which 
the  committee  may  adopt.^^ 

"Generally,"  it  has  been  said,  "the  objection  to  a  plan  of  reor- 
ganization should  involve  a  definite  principle,  and  not  require  a  long 
complicated  investigation  of  values,  properties,  etc. "  **  Where  the 
bonds  of  first  mortgage  bondholders  of  a  branch  line  were  assumed 
by  the  principal  company  on  the  purchase  of  the  line,  a  reorganiza- 
tion agreement  should  recognize  the  dual  rights  of  such  bondholders 
both  as  mortgagees  of  the  branch  line  and  as  general  creditors  of  the 
purchasing  company.^* 

§4874.  Validity  of  agreement — ^In  general.  Generally  speaking, 
reorganization  agreements,  where  not  in  violation  of  any  statute,  are 

16  Casey  v.  Oalli,  94  U.  S.  673,  676,  21  Ginty  v.  Ocean  Shore  E.  Co.,  172 

24  L.  Ed.  168.  Cal.  31,  155  Pac.  77,  and  see  §  4913. 

IV  Keyser  v.  Hitz,  2  Mackey  (D.  C.)  r     22  Colonial  Trust  Co.  v.  Wallace,  183 

473.  Fed.   897;    Ginty   v.   Ocean   Shore   B. 

ISAldrleh  v.  Bingham,  131  Ted.  363.  Co.,  172  Cal.  31,  155  Pac.  77. 

19  Klein  v.  East  River  Eleo.  Light  23  Guaranty  Trust  Co.  of  New  York 

Co.,  90  N.  Y.  App.  Div.  92,  86  N.  Y.  v.  Missouri  Pac.  Ey.  Co.,  238  Fed.  812, 
Supp.   164.                                                   '  818. 

zOT^at  agreement  may  so  provide  24  Guaranty  Trust  Co.  of  New  York 

is  expressly  stated  in  the  New  York  v.    Missouri    Paf.-  Ey,    Co.,   238    Fed, 

Statute  (Stock  Corp.  Law,  §  10).          .  812,  819. 
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valid,  especially  where  the  purpose  is  to  take  over  the  corporate  prop- 
erty sold  or  to  be  sold  at  a  judicial  or  execution  sale,  and  such  reor- 
ganizations are  encouraged,  and  approved  by  the  courts.*^  Of  course 
the  reorganization  plan  or  agreement  must  not  be  inconsistent  with 
nor  violate  the  laws  of  the  state.^®  An  illegal  attempt  at  reorgani- 
zation is  not  binding  on  a  stockholder. '''' 

§4875.  — Where  there  is  fraud.  A  reorganization  agreement  is 
invalid  where  it  contemplates  the  commission  of  a  fraud  upon  stock- 
holders, bondholders  or  other  creditors  of  the  corporation.  This  is 
true,  for  example,  of  an  agreement  under  which  the  stockholders  of  a 
corporation,  whose  property  is  about  to  be  sold  under  a  mortgage,  are 
to  share  in  the  proceeds  of  the  sale,  the  agreement  being  made  for  the 
purpose  of  prevdiiting  them  from  resisting  a  foreclosure,  since  such 
an  agreement  is  a  fraud  upon  the  general  creditors  of  the  corpo- 
ration.^* 

A  creditor  of  one  company  cannot  cojnplain  that  a  transfer  of  its 
assets  to  another  company  was  made  to  delay  creditors,  where  the 
transfer'  was  planned  by  the  creditors  of  the  old  company  and  was 
made  solely  for  the  equal  benefit  of  every  creditor  and  merely  to 
pay  the  debts  of  the  old  company,  and  where  nothing  was  reserved 
for  the  benefit  of  the  stockholders  or  officers  of  the  old  company .''^ 

§4876.  — Coercion  of  bondholders  or  stockholders.  The  agree- 
ment, in  order  to  be  valid,  must,  it  seems,  impose  no  heavier  bur- 
dens on  nonassenting  stockholders  than  on  assenting  stockholders, 
since  the  agreement  cannot  in  effect  coerce  stockholders  of  the  old 
company  to  become  stockholders  in  the  new  company.*"  Thus,  an 
agreement  which  provides  for  excessive  calls  on  dissenting  stockhold- 
ers, which  would  produce  a  sum  in  excess  of  the  amount  necessary  to 
pay  the  debts  of  the  old  company,  has  been  held  invalid  where  the 
excess  was  to  be  paid  over  to  the  new  company.*^ 

25  See  §4840,  supra.  Maci.   Co.,  175  III.  App.  69. 

26  The  New  York  statute  (Stock  30  Bank  of  China,  Japan  &  The 
Corp.  Law,  §  10)  expressly  so  provides.  Straits  v.  Morse,  168  N.  T.  458,  478, 

27  Bank  of  China,  Japan  &  The  56  L.  E.  A.  139,  85  Am.  St.  Eep.  676, 
Straits  v.  Morse,  168  N.  Y.  45S,  56  L.  61  N.  E.  774. 

E.   A.   139,   85  Am.   St.  Eep.   676,   61  31  Bank    of    China,    Japan    &    The 

N.  E.  774.  Straits  v.  Morse,  168  N.  Y.  458,  56  L. 

28  Ohieago,  E.  I.  &  P.  E.  Co.  v.  How-  E.  A.  139,  85  Am.  St.  Eep.  676,  61  N. 
ard,  7  "Wall.  (U.  S.)  392,  19  L.  Ed.  117.  E.  774. 

See   also   §4985,  infra.  •  A   reorganization    plan   under    the 

29 Wheeler     v.     Acme     Harvesting      English  Company's  Act  providing  for 
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§4877.  — Necessity  for,  and  sufficiency  of,  consideration  for 
agreement.  An  agreement  for  reorganization;  like  any  other  con- 
tract, is  not  binding  unless  the  promises  of  the  parties  are  supported 
by  a  consideration.^^  Ordinarily  it  is  a  case  of  mutual  promises,  in 
which  the  promise  of  each  party  is  supported  by  the  promises  of  the 
others,  but  the  promise  of  one  of  the  parties  may  for  some  reason  be 
unenforceable,  and  in  such  a  case  it  would  not  be  a  consideration 
for  the  promise  of  the  other.  Thus,  a  promise  by  a  corporation  to 
pay  part  of  its  indebtedness  with  stock  in  a  proposed  new  corpora- 
tion, and  the  balance  in  cash  and  notes  or  bonds  of  the  new  cor- 
poration, is  no  consideration,  so  long  as  it  is  unperformed,  for  prom- 
ises by  creditors  to  subscribe  for  their  proportion  of  the  stock  of  the 
new  corporation,  and  to  accept  the  same,  with  the  cash  and  notes  or 
bonds,  in  full  sartisfaetion  of  their  claims,  for  the  ecfrporation  has  no 
power  to  bind  the  proposed  new  corporation.     Such  an  agreement, 


the  relief  from  payment  of  unpaid 
subscriptions  by  stockholders  in  the 
original  corporation  who  become  stock- 
holders in  the  new  company,  by  pay- 
ment of  a  small  portion  of  the  lia- 
bility fchereon,  and  for  the  compulsory 
payment  of  the  full  amount  by  those 
who  do  not  come  into  the  reorganized 
corporation,  was  held  not  enforceable 
because  of  inequality  of  treatment  of 
shareholders.  Bank  of  China,  Japan 
&  The  Straits  v.  Morse,  168  N.  Y. 
458,  56  L.  E.  A.  139,  85  Am.  St.  Eep., 
676,  61  N.  E.  774. 

32  Thompson  v.  Gross,  106  Wis.  34, 
81  N.  W.  1061. 

The  fact  that  the  creditors  of  an 
insolvent  corporation  were  not  made 
parties  to  an  agreement  included  in 
a  plan  for  its  reorganization,  binding 
the  stockholders  to  give  their  notes 
to  the  corporation  to  the  amount  of 
their  respective  holdings  of  stock,  to 
be  collected  in  ease  of  "a  deficiency 
of  assets,"  and  providing  that  pay- 
ment thereof  should  pro  tanto  dis- 
charge the  stockholders'  statutory  lia- 
bility existing  at  the  date  of  the 
agreement,  does  not  affect  the  valid- 
ity of  the  agreement.  Such  agreement 
is  not  void  on  the  part  of  the  stock- 


holders for  want  of  consideration,  on 
the  ground  that  the  corporation  can- 
not release  their  statutory  lig,bility  to 
creditors,  since  payments  under  the 
agreement  constitute  a  trust  fund  in 
the  hands  of  the  corporation,  in  which 
creditors  cannot  participate  except  by 
releasing  pro  tanto  their  rights 
against  the  stockholders  under  the 
statute.  Thompson  v.  Gross,  106  Wis. 
34,  81  N.  W.  1061. 

Where  the  holder  of  receiver's  cer- 
tificates of  an  insolvent  corporation, 
the  validity  of  which  is  being  con- 
tested in  an  action  by  the  bondholders 
of  the  company,  agrees,  in  considera- 
tion that  the  certificates  shall  be  rec- 
ognized as  valid  and  a  decree  entered 
to  that  effect,  to  advance  money  for 
the  purpose  of  reorganizing  the  com- 
pany, taking  in  return  therefor  and 
for  his  certificates,  first  mortgage 
bonds,  the  bondholders  to  receive  sec- 
ond mortgage  beads,  the  performance 
of  the  agreement  by  the  bondhold- 
ers by  procuring  the  decree  consti- 
tutes a  sufScient  consideration  for  the 
agreement.  Cox  v.  Stokes,  156  N.;Y. 
491,  51  N.  E.  316,  rev'g  78  Hun  331, 
29  N.  Y.  Supp.  141. 
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therefore,  is  revocable  by  either  party  at  any  time  before  actual  per- 
formaace.^'  An  agreement  for  the  reorganization  of  a  corporation 
contemplating  the  disposal  of  the  stock  thereof  and  the  transaction 
of  certain  business  may  form  a  valid  consideration  for  an  agreement 
by  a  party  to  relinquish  his  right  to  such  stock.^* 

§4878.  — Intention  to  create  monopoly.  When  a  proposed  re- 
organization is  attacked  as  illegal  on  the  ground  that  the  business 
of  the  new  corporation  will  be  in  violation  of  law,  the  fact  must 
affirmatively  appear,  the  presumption  being  that  there  is  no  inten- 
tion to  engage  in  an  illegal  business,  or  otherwise  violate  the  law. 
It  has  been  held,  therefore,  that  where  the  property  of  a  corporation 
is  about  to  be  sold  in  judicial  proceedings,  the  court  cannot  entertain 
objections  to  the  purchase  thereof  by  a  committee  of  the  bondholders 
or  stockholders,"  based  upon  the  ground  that  the  corporation  has 
attempted  to  create  a  trust  or  monopoly,  and  that  the  proposed  pur- 
chasers will  also  endeavor  to  do  so.  The  court  cannot  assume  that 
.  any  improper  use  will  be  made  of  the  property,  or  undertake  to 
control  it  after  it  has  been  sold  and  conveyed  by  the  receiver.'* 

§  4879.  —  Permitting  stockholders  to  participate  without  includ- 
ing general   creditors.     This   question  is  discussed  elsewhere.'^ 

§4880.  — Agreement  as  to  issuance  of  stock  or  bonds.  A  re- 
orgajaization  plan  is  not  void  because  it  authorizes  the  issuance  of 
new  bonds  in  excess  of  the  old  issue,  and  this  is  so  although  it  does 
not  appear  that  the  new  issue  is  to  be  used  for  the  purposes  of  the 
corporation.^''  But  a  reorganization  agreement  is  illegal  where  it 
provides  for  an  issue  of  stock  or  bonds  in  violation  of  a  constitu- 
tional or  statutory  prohibition  against  a  fictitious  increase  of  the 
stock  or  indebtedness  of  a  corporation,  or  the  acceptance  of  labor  or 
property  in  payment  of  stock  or  bonds  at  a  greater  value  than  the 
market  price  at  the  time  the  labor  is  done  or  the  property  delivered.'* 

33  Providence  Albertype  Co.  v.  Kent  38  Altenberg  v.  Grant,  85  Fed.  345. 

&   Stanley  Co.,  19  E.  I.  561,  35  Atl.  The   carrying  out   of  an  agreement 

152,  between     the     holdera     of     mortgage 

34Hladovec   v.   Paul,    222   111.   254,  bonds    of    an    embarrassed    railroad 

78  N.  B.  61'9,  aflf'g  124  111.  App.  589.  company,  by  which  the  property  anil 

35  Olmstead  v.  Distilling  &  Cattle  franchises  of  the  company  are  to  bo 
Feeding  Co.,  73  Fed.  44.  purchased   by   trustees   at   a   sale   on 

36  See  §  4895,  infra.  foreclosure  of  the  mortgage  and  con- 
STCushman  v.  Bonfield,  36  HI.  App.      veyed  by  them  to  a  new  corporation 

C36,  afE  'd  139  111.  219,  28  N.  E.  937.  to  be  organized  by  the  bondholders, 
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A  contract  between  the  majority  stockholders  of  a  corporation  of  a 
particular  state  and  other  persons  for  the  reorganization  of  the  com- 
pany on  a  plan  which  would  render  it  illegal  under  the  laws  of  that 
state,  as  creating  a  fictitious  increase  of  stock,  cannot  be  presumed 
to  contemplate  a  reorganization  under  the  laws  of  some  other  state, 
wherein  such  a  reorganization  might  be  valid,  where  it  appears  that 
the  owners  of  the  majority  of  stock  in  the  old  corporation  are  resi- 
dents of  the  former  state,  that  the. business  of  the  new  corporation  is 
to  be  carried  on  in  that  state,  and  is  to  be  of  a  quasi  public  char- 
acter, and  that  the  contract  was  made  in  that  state.^' 

§4881.  — What  law  governs.  The  validity  ordinarily  depends 
upon  the  law  of  the  state"  where  the  old  corporation  is  created  and 
where  the  reorganization  is  attempted.*'* 

§  4882.  —  Estoppel  to  attack  illeg'ality.  Where  a  scheme  for  re- 
organization of  a  corporation  is  illegal,  a  stockholder  may  set  up 
such  illegality  although  by  reason  of  lack  of  knowledge  of  the  facts 
he  failed  to  oppose  the  reorganization  prior  to  the  time  it  had  been 
sanctioned  by  the  eourt.*^ 

§1 4883.  Construction — In  general.  Reorganization  agreements  fre- 
quently come  before  the  courts  for  construction,  and  there  are  many 
decisions  in  the  reports  in  which  particular  agreements  have  been 
construed.  They  are  to  be  construed,  of  course,  in  accordance  with 
the  same  rules  which  govern  in  the  construction  of  any  other  con- 
tract. The  intention  of  the  parties  is  to  be  ascertained  and  given 
effect.*^    "The  reorganization  agreement  must  be  construed  in  the 

and  by  which  the  new  corporation  is  L.   E.   A.   139,  85   Am.   St.   Rep.   676, 

to  issue  to  them  new  mortgage  bonds  61  N.  E.  774. 

and  full  paid  up  stock  in  lieu  of  the  42  United  States.    Meddaugh  v.  Wil- 

old   bonds,   without   any   payment   of  son,  151  U.  S.  333,  38  L.  Ed.  183;  Kil- 

money,  does  not  violate  a  constitution-  dare  Lumber  Co.  v.  National  Bank  of 

al  provision  that  no  private  corpora-  Commerce,    69    Fed.    2;    Davidson    v. 

tion  shall  issue  stock  or  bonds  excejJt  Mexican  National  E.  Co.,  58  Fed.  653; 

for   money  or   property   actually   re-  Carey  v.  Houston  &  T.  Cent.  Ey.  Co., 

ceived,  or  labor  done,  and  that  all  .fie-  45  Fed.  438;   Mackintosh  v.  Flint  & 

titious  increase  of  stock  or  indebted-  P.  M.  E.  Co.,  34  Fed.  582;  Matthews 

ness  shall  be  void.     Memphis  &  L.  E.  v.  Murehison,  15  Fed.   691;   Hancock 

Eailroad  v.  Dow,  120  U.  S.  287,  30  L.  v.  Toledo,  P.  &  W'.  E.  Co.,  9  Fed.  738. 

Ed.  595.                              '  Illinois.     Crown  Coal  &  Tow  Co.  v. 

39  Altenberg  v.  Grant,  85  Fed.  345.  Thomas,  177  111.  534,  52  N.  E.  1042. 

40Altenberg  v.  Grant,  85  Fed.  345.  Kentucky.    Grant  v.  Pearce,  16  Ky. 

41  Bank   of   China,    Japan    &    The  L.  Rep.  204. 

Straits  v.  Morse,  168  N.  T.  458,  56  Maryland.     Glymont    Improvemenit 
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light  of  the  situation  of  the  parties  and  the  objects  sought  to  be 
accomplished."*^  However,  the  construction  of  reorganization 
agreements  is  often  attended  with  considerable  difficulty  because  of 
their  many  and  frequently  intricate  provisions.** 


&  Excursion  Go.  v.  Toler,  80  Md.  278, 
30  Atl.  651. 

New  Jersey.  Hitchcock  v.  Midland 
E.  Co.,  33  N.  J.  Bq.  86. 

New  York.  Industrial  &  General 
Trust  V.  Tod,  180  N.  Y.  215,  78  N.  B. 
7,  rev'g  93  App.  Div.  263,  87  N.  Y. 
Supp.  687;  (Jalinger  v.  Iowa  Cent. 
Ey.  So.,  144  N.  Y.  655,  39  N.  B.  398; 
Dow  V.  Iowa  Cent.  Ey.  Co.,  144  N.  Y. 
426,  39  N.  E.  398,  aff'g  70  Hun  186, 
24  N.  Y.  Supp.  292;  White  v.  Wood, 
129  ir.  Y..527,  29  N.  E.  835,  rev'g  59 
Hun  619,  13  N.  Y.  Supp.  631;  Thorn- 
ton V.  Wabash  Ey.  Co.,  81  N.  Y.  462; 
Vose^v.  Cowdrey,  49  N.  Y.  336;  Glens 
Falls  Paper  MiU  Co.  v.  Trask,  29  App. 
Div.  449,  51  N.  Y.  Supp.  977,  aff'd 
164  N.  Y.  604,  58  N.  E.  1087;  David- 
son V.  Mexican  National  E.  Co.,  _  11 
App.  Div.  28,  42  N.  Y.  Supp.  1015; 
Coppell  V.  HoUins,  91  Hun  570,  36  N. 
Y.  Supp.  500;  Gernsheim  v.  Central 
Trust  Co.,  61  Hun  625,  16  N.  Y.  Supp. 
127;  Dutenhofer  v.  Adirondack  By. 
Co.,  60  Hun  578,  14  N.  Y.  Supp.  558; 
Gernsheim  v.  Olcott,  56  Hun  644,  10 
X.  Y.  Supp.  438';  Carpenter  v.  Catlin, 
44  Barb.  75. 

Texas.  Thayer  v.  Wathen,  17  Tex. 
Civ.  App.  382,  44  S.  W.  906;  Kteating 
v.  McOutchen,  14  Tex.  Civ.  App.  150, 
36  S.  W.  597;  Gresham  v.  Island  City 
Savings  Bank,  2  Tex.  Civ.  App.  52,  21 
S.  W.  556. 

Construction  of  a  reorganization 
agreement  as  to  sums  to  be  furnished 
to  be  applied  to  liquidate  the  debts 
of  the  old  company,  see  Davidson  v. 
Mexican  Nat.  E.  Co.,  58  Fed.  653. 

"Prior"  lien,  as  the  term  was  used 
in  proposed  plan  of  reorganization, 
was  held  to  mean  a  superior  lien,  and 
not  necessarily  one  precedent  in  time. 
Titus  V.  United  States  Smelting,  Ee- 


fining  &  Mining  Exploration,  Co.,  231 
Fed.  205. 

Where,  after  a  decree  of  foreclosure 
against  a  railroad  company,  the  judg- 
ment creditors  entered  into  an  agree- 
ment for  reorganization,  assigning 
their  judgments  to  the  reorganizers  in 
consideration  of  first  mortgage  bonds 
of  the  new  company,  to  be  delivered 
to  them  within ^ix  months  after  "the 
date  of  the  foreclosure  sale, ' '  and 
the  property  was  bid  in  by  one  of  the 
assignees  and  the  sale  confirmed,  but 
the  time  for  compliance  with  its  terms 
was  extended  by  the  court,  and  the 
terms  of  the  sale  were  finally  com- 
plied with  and  a  conveyance  decreed, 
it  was  held  that  the  words  above 
quoted  referred  to  the  time  of  com- 
pleting the  sale,  and  not  to  the  time 
of  bidding  in  the  property,  or  of  the 
confirmation.  Houston,  E.  ,&  W.  T. 
Ey.  Co.  V.  Keller,  90  Tex.  214,  37  S. 
W.    1062. 

As  to  the  rights  of  holders  of  scrip 
issued  by  a  corporation  formed  for 
the  purpose  of  taking  and  holding 
land  for  the  benefit  of  the  holders  of 
bonds  issued  by  a  corporation  which 
formerly  owned  the  land,  and  secured 
by  a  mortgage  thereon,  the  land  hav- 
ing been  conveyed  to  trustees'  for  the 
bondholders  in  satisfaction  of  the 
bonds,  and  having  been  conveyed  by 
the  trustees  to  the  new  corporation, 
in  return  for  scrip  issued  to  the  bond- 
holders, see  Eogers  v.  New  York  &  T. 
Land  Co.,  134  N.  Y.  197,  32  N.  B. 
27. 

43  Appeal  of  Columbus,  S.  &  H.  E. 
Co.,  109  Fed.  177. 

44  See  Jef  Chaison  Townsite  Co.  v. 
Beaumont  Saw  Mill  Co.,  63  Tex.  Civ, 
App.  186,  183  S.  W.  714. 

Construction  of  agreement  whereby 
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If  the  agreement  was  drawn  up  by  the  reorganization  committee, 
then  it  is  to  he  construed  most  strictly  against  the  committee.*^  A 
bondholder's  committee  is  to  be  held  to  the  most  strict  accountability, 
and  in  construing  the  terms  of  an  agreement  between  such  a  com- 
mittee and  the  bondholders,  in  case  of  doubt,  the  construction  most 
favorable  to  the  latter  must  be  placed  upon  it.*® 

§4884.  — Agreement  to  accept  "securities."  An  agreement  of 
bondholders  to  accept  in  full  for  their  claims,  their  pro  rata  part  of 
"securities"  in  the  reorganized  company,  after  foreclosure,  means 
mortgage  bonds  and  not  certificates  of  stock  in  the  new  corporation.*'' 

§4885.  — Provision  for  submitting  plan  of  reorgianizatiau.    He- 

organization  agreements  are  sometimes  construed  to  impliedly  re- 
quire the  committee  to  prepare  a  plan  of  reorganization  and  submit 
it  to  the  bondholders  before  the  property  is  sold  on  foreclosure.*' 
'  "Where  the  agreement  hy  bondholders  appointed  a  committee  to  pur- 
chase the  property  at  foreclosure  sale,  to  be  conveyed  to  a  new  com- 
pany to  be  created,  after  submitting  a  plan  of  reorganization  to  the 
bondholders  which  should  be  binding  on  all  the  bondholders  unless 
a  majority  dissented  within  thirty  days,  a  reorganization  plan  is  not 
binding,  although  a  majority  do  not  dissent  therefrom,  where  the 
plan  submitted  was  repugnant  to  the  agreement  instead  of  conform- 
ing thereto.*® 

a  judgment  creditor  was  to  take  a  it  as  it  was  or  not  accept  it  at  all, 
certain  amount  of  bonds  in  place  of  Industrial  &  General  Trust  v.  Tod, 
his  judgment,  and  the  total  issue  of  180  N.  Y.  215,  225,  73  N.  B.  7. 
bonds  was  not  to  exceed  a  certain  sum,  In  construing  the  terms  of  a  reor- 
and  at  least  a  certain  sum  in  cash  from  ganizatiou  agreement,  as  to  the 
the  sale  orf  the  bonds  should  be  put  powers  of  the  committee,  it  must  be 
into  additions  or  extensions  of  the  construed  most  favorably  to  the  bond- 
property,  see  South  Texas  Tel.  Co.  v.  holders  and  against  the  committee. 
Huntington,  104  Tex.  350,  138  S.  W.  Carter  v.  First  Nat.  Bank  of  Poca- 
381,  rev'g  (Tex.),  136  S.  W.  1053,  hontas,  128  Md.  581,  59i,  98  Atl.  77. 
(Tex  Civ.  App.),  121  S.  W.  242.  48  Carter    v.    Krst    Nat.    Bank    of 

45  United       Waterworks       Co.       y.  Pocahontas,  128  Md.  581,  98  Atl.  77. 

Omaha  Water  Co.,  164  N.  Y.  41,  53,  58  47  Thayer  v.  Wathen,   17  Tex.   Civ. 

N.  B.  58,  rev'g  21  N.  Y.  Misc.  594,  App.  382,  44  S.  W.  906. 

48  N.  Y.  Supp.  817.  48Industrial    &    General    Trust    v.~ 

A    reorganization    agreement    pre-  Tod,  180  N.  Y.  215,  226,  73  N.  E.  7, 

pared   by   the    committee    should   be  rev'g  93  N.  Y.  App.  Div.  263,  87  N. 

construed  most  favorably  to  the  bond-  Y.  Supp.  687. 

holders  who  i  had  no  part  in  preparing  49  United  Waterworks  Co.,  Ltd.  v. 

it  and  who  were  compelled  to  accept  Stone,  127  Fed.  587. 
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§  4886.  —  Provisions  as  to  expenses  of  reorganization.  Where  the 
plan  of  reorganization  agreed  upon  provides  that  the  new  corpora- 
tion shall  pay  all  the  expenses  incurred  by  the  reorganization  com- 
mittee, it  is  liable  for  services  of  attorneys  rendered  with  the  ap- 
proval of  the  reorganization  committee  and  in  furtherance  of  the 
plan.^ 

§  4887.  Modification  of  a^eement.  The  courts  cannot  modify  the 
agreement,^^  nor  can  the  committee  unless  authorized  so  to  do.^^ 
Sometimes,  however,  the  reorganization  agreement  itself  provides  for 
its  modification.** 

A  stockholder  given  an  opportunity  to  join  a  bondholders'  reor- 
ganization agreement,  but  who  has  not  complied  with  the  conditions 
imposed,  has  no  standing  to  procure  a  modification  of  the  agreement 
by  striking  out  certain  provisions  thereirl,  since  no  contractual  or 
trust  relations  exist  between  the  stockholder  and  the  committee.** 

§4888.  Agireement  as  binding  upon  new  corporation.  The  New 
York  statute,  for  instance,  provides  that  the  plan  or  agreement  "shall 
be  binding  upon  the  corporation,  until  changed  as  therein  provided, 
or  as  otherwise  provided  by  law. ' '  ** 

§4889.  Attacks  on  agreement  as  premature.  Attacks  on  a  re- 
organization plan  are  not  premature  because  made  by  intervention 
in  the  foreclosure  suit  before  a  decree.*^ 

§  4890.  Specific  performance.  In  a  proper  case,  a  valid  reorgan- 
ization agreement  will  be  specifically  enforced,*''  provided  the  agree- 
ment is  sufficiently  definite.**  Where  the  principal  stockholder  in  an 
msolvent  corporation  desired  to  purchase  the  assets  and  reorganize 
the  company,  and  he  agreed  with  a  creditor  of  the  corporation  in  con- 
sideration of  a  release  of  his  claims  to  cause  certain  notes  to  be 
issued  to  him  by  the  new  company,  such  stockholder  cannot  set  up  as 
a  defense  to-  an  action  to  enforce  specific  performance  of  the  con- 
so  Trimble  v.  Kansas  City  Southern  56  Guaranty  Trust  Go.  of  New  York 
R.  Co.,  257  Mo.  414,  165  S.  W.  995.          v.  Missouri  Pae.  By.  Co.,  238  Fed.  812, 

51  See  §  4841,  supra.  816. 

52  See  §4915,  infra.  B7Dester  v.  Boss,  85  Mich.  370,  48 

53  See  §4915,  infra.  N.  W.  530;  Lyle  v.  Ad'flieks,  62  N.  J. 
54Millor  V.  Dodge,  28  N.  Y.  Misc.      Bq.  123,  49  Atl.  1121. 

640,  59  N.  Y.  Supp.  1070.  58  Ballon  v.  March,  133  Pa.  St.  64, 

55  New     York     Stock     Corporation      19  Atl.  304. 
Law,  i  10. 
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tract,  want  of  authority  of  the  new  company  to  issue  notes  for  such 
purposes,  since  the  company  had  power  to  repay  such  s.tockholder  the 
expenses  of  reorganization.*^ 

§  4891.  Evidence  of  agreement./  The  written  reorganization  agree- 
ment is  the  best  and  only  proper  evidence  thereof.^" 

IV.  PARTIES  INCLUDED  IN  REORGANIZATION  PLAN 

§  4892.  General  considerations.  The  question  naturally  arises  as 
to  who  may  be,  or  ordinarily  are,  or  must  be,  joined  in  a  reorganiza- 
tion plan,  or  permitted  to  join  therein.  This  depends  somewhat  upon 
the  nature  of  the  reorganization,  i.  e.,  whether  it  is  a  reorganization, 
usually  by  the  stockholders,  without  a  judicial  or  execution  sale,  or 
whether  it  is  a  reorganization  in  connection  with  a  judicial  or  execu- 
tion sale.  In  the  former  case,  the  reorganization  is  generally  pro- 
moted and  planned  by  all  or  a  part  of  the  stockholders,  although 
sometimes  bondholders,  or  bondholders  and  other  creditors,  are  joined 
therein.  In  the  latter  case,  the  reorganization  is  generally,  at  least 
in  connection  with-mortgage  foreclosures,  at  the  instigation  of  bond- 
holders. Neither  stockholders,  bondholders  nor  general  creditors  of 
the  corporation  can  claim  any  rights  in  the  new  organization  except 
such  as  may  be  given  them  by.  the  'reorganization  agreement.  Those 
who  ?ire  not  parties  to  this  agreement  can  claim  no  interest  in  the 
new  company,  nor  sue  to  set  the  sale  and  reorganization  aside,  unless 
they  have  been  fraudulently  or  wrongfully  excluded.*^ 

Questions  closely  connected  with  this  one  relate  to  (1)  the  rights 
of  bondholders  in  general  j*^  (2)  the  rights  of  stockholders  in  gen- 
eral ;^^  (3)  the  right  to  participate  as  conferred  by  the  reorganiza- 
tion plan,  and  the  necessity  for  compliance  with  conditions  preced- 
ent; ^*  and  (4)  the  effect  of  becoming  a  party  to,  or  participating  in 
the  benefits  of,  a  reorganization  agreement.^* 

B9  Lyle  v.  Addicks,  62  N.  J.  Eq.  123,  61  Shaw  v.  Little  Bock  &  Ft.  S.  B. 

49  Atl.  1121.  Co.,   100    U.    S.    605,   25   L.   Ed.   757; 

60  Evidence    of    conversations    and  Terbell  v.  Lee,  40  Fed.  40;   Gates  v. 

negotiations   leading  Tip   to  the   reor-  Boston  &  N.  Y.  Air  Line  E.  Co.,  53 

ganization  of  a  corporation  will  not  be  Conn.   833,   5   Atl.   695;   Pennsylvania 

received  where  there  is  shown  a  final  Transp.  Co. 's  Appeal,  101  Pa.  St.  576. 

consummation  thereof  in  a  written  re-  62  See  §§  4935-4947,  infra, 

organization  agreement.    Scott  v.  Bal-  63  See  §§  4928-4934,  infra, 

timore   &   O.   E.   Co.,  93   Md.   475,  49  64  See  §§  4896-4900,  infra. 

Atl.  327.                                         "  66  See  §§  4901-4911,  infra. 
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§  4893.  All  or  part  of  bondholders.  If  the  reorganization  is  by 
stockholders,  independently  of  and  not  connected  with  a  judicial  or 
execution  sale,  then  bondliolders  need  not  be  joined  therein  nor  even 
given  a  chance  to  participate  therein,  although  often  it  is  advisable 
and  customary  to  provide  for  their  participation,  and,  of  course,  it  is 
necessary  if  their  rights  are  to  be  affected  thereby  as  where  new 
bonds  are  to  be  issued  in  place  of  the  old  bonds,  the  bonds  are  to 
be  scaled,  the  bonds  are  to  be  converted  into  stock  or  other  kinds  of 
bonds,  etc.  Of  course,  if  bondholders  are  not  included  in  the  reor- 
ganization plan,  their  rights  are  not  affected  by  the  reorganization, 
and  the  mortgage  is  still  an  enforceable  lien  against  the  property 
covered  by  it.®^ 

If  the  reorganization  is  in  connection  with  a  judicial  or  execu- 
tion sale,  then  the  bondholders  are  usually  the  moving  parties,  and 
the  plan  usually  is  for  the  bondholders  to  join,  appoint  someone  to 
purchase  for  them  at  the  forced  sale,  organize  a  new  corporation,  and 
take  bonds  in  the  new  company  in  place  of  their  old  bonds.  Gen- 
erally, all  the  bondholders  are  given  the .  opportunity  and  invited 
to  join  in  the  plan  for  reorganization.  If  they  are  given  such  oppor- 
tunity and  there  is  a  forced  sale,  but  part  of  them  do  not  join  in  the 
agreement,  their  only  right  is  to  participate  in  the  ;groeeeds  of  the 
sale,  provided  there  is  no  fraud  or  bad  faith  on  the  part  of  the  pur- 
chasing bondholders.^''  On  the  other  hand,  if  the  reorganization  is 
not  accompanied  by.  a  forced  sale,  then,  it  is  generally  held,  the  rights 
,  of  nonconsenting  bondholders  are  not  affected.®*  If  part  of  the 
bondholders  are  given  no  opportunity  to  join  in  the  reorganization 
plan,  or  it  is  concealed  from  them,  generally  their  rights  are  not  cut 
off,  and  on  proper  application  they  may  obtain  the  right  to  partici- 
pate in  the  benefits  of  the  reorganization*  upon  proper  terms.*'  If 
the  agreement,  or  the  purchase,  is  fraudulent  or  in  bad  faith,  then 
nonconsenting  bondholders,  may,  it  seems,  have  the  sale  set  aside 
or  obtain  other  appropriate  relief.'"' 

§  4894.  All  or  part  of  stockholders.  If  the  reorganization  is  by 
stockholders,  or  by  stockholders  and  others,  without  any  judicial  or 
execution  sale,  then  all  the  stockholders  are  generally  given  the  right 
to  participate  therein.  Sometimes,  however,  the  reorganization  is 
a  plan  to  freeze  out  minority  stockholders,  or  certain  stockholders, 
in  which  ease,  where  there  is  fraud  or  bad  faith,  the  courts  will  pro- 

66  See  §4945,   infra.  69  gee  §4945,  infra. 

67  See   §4946,  infra.  70  See  §4945,  infrk 

68  See  §§  4943-4945,  infra. 
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teet  the  rights  of  the  minority.  Whether  all  the  stockholders  must 
join  in  a  reorganization,  not  in  connection  with  a  forced  sale,  and 
the  rights  of  those  who  do  not  join,  is  considered  elsewhere.''^ 

If  the  reorganization  is  in  connection  with  a  judicial  or  execution 
sale,  stockholders  need  not  be  joined  in  the  plan  nor  given  the  right 
to  participate,''*  and  if  they  are  given  the  right  to  participate,  it  is 
a  matter  of  favor,  and  they  must  strictly  comply  with  the  conditions 
imposed^' 

The  right  of  a  majority  of  the  stockholders,  or  of  the  officers  of 
the  company,  to  purchase  at  a  foreclosure  sale,  or  other  judicial  or 
execution  sale,  is  considered  hereafter.''* 

§  4895.  All  or  paxt  of  creditors  at  larg'e.  If  the  reorganization  is 
not  in  connection  with  a  judicial  or  execution  sale,  unsecured  credi- 
tors need  not  he  joined  nor  allowed  to  participate  in  the  reorganiza- 
tion plan,  although  sometimes  they  are  invited  to  join.  Ordinarily, 
however,  their  claims  are  not  cut  off  by  such  a  reorganization.''*  If 
the  reorganization  is  in  connection  with  a  forced  sale  by  decree  of 
court  or  an  execution,  then  unsecured  creditors  need  not  be  joined  in 
the  arrangement,  although  sometimes  they  are.  The  reason,  as  else- 
where stated,''^  is  that  the  result  of  the  sale,  if  valid,  in  the  absence  of 
statutory  provision  to  the  contrary,  and  provided  there  is  no  fraud,  is 
to  transfer  the  property  to  the  purchaser  free  from  any  claims  on  ac- 
count of  the  liabilities  of  the  old  corporation  not  secured  by  prior 
lien,  except  such  as  may  be  expressly  assumed;  and  the  only  rights 
of  creditors  of  the  old  corporation,  not  secured  by  prior  lien,  are  the 
right  to  participate  in  the  proceeds  of  the  sale,  according  to  their 
priorities,  and  such  rights,  if  any,  as  may  be  given  them  by  the  reor- 
ganization agreement.'''' 

However,  unsecured  creditors  not  included  in  the  plan  of  re- 
organization, and  whose  claims  are  in  no  way  protected,  may  com- 
plain, where  the  reorganization  is  in  connection  with  a  forced  sale, 
if  the  stockholders  are  given  valuable  rights  and  allowed  to  partici- 
pate in  such  reorganization,  to  the  exclusion  of  the  unsecured  credi- 
tors.''* 

71  See      §§4863-4866,      supra,  and     -    75  See  §4948,  infra. 
§§  4931,  4933,  infra.  76  See  §  1404,  supra. 

72  See  §  4932,  infra.  77  See  §  4949,.  infra. 

73  See  §§  4896-4900,  infra.  78  See  §4949,  infra. 

74  See  §  4929, 'infra. 
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V.  RIGHt  TO  PABTIOIPATE  IN  REORGANIZATION  AS  CONFERRED  BY  REOR- 
GANIZATION AGREEMENT  OR  STATUTE  AND  COMPLIANCE  WITH  CONDI- 
TIONS PRECEDENT 

§  4896.  General  considerations  and  rules.  In  this  subdivision,  it 
is  not  intended  to  consider  the  right  of  particular  persons  to  partici- 
pate in  a  reorganization  where  the  agreement  does  not  include  them,'" 
but  merely  the  right  to  participate  in  accordance  with  the  terms  of  the 
reorganization  agreement. 

Any  party  to  a  reorganization  agreement,  whether  a  bondholder, 
stockholder  or  general  creditor,  or  any  person  who  is  thereby  offered 
the  privilege  of  coming  in,  has  a  right  to  be  admitted,  and  to  partici- 
pate in  the  benefits  of  the  organization,  provided  he  applies  to  come 
in  within  the  time  fixed  by  the  agreement  or  offer,  and  complies  or 
offers  to  comply  with  the  prescribed  terms  or  conditions.*"  If  the 
right  is  denied  him,  he  may,  in  a  proper  case,  specifically  enforce 
the  same  in  the  courts,'^  or  he  may  maintain  an  action  to  recover  the 
damages  sustained  by  reason  of  the  refusal.**  On  the  other  hand,  a 
party  to  a  reorganization  scheme,  or  one  entitled  to  participate  there- 
in, cannot  claim  or  enf oj-ce  any  of  the  benefits  resulting  from  the  exe- 
cution of  that  plan  until  he  has  fulfilled  entirely  the  stipulations  and 
conditions  to  be  performed  on  his  part.'' 

§4897.  Deposit  of  bonds.  A  valid  provision  of  the  reorganiza- 
tion agreement  that  bondholders  shall  deposit  their  bonds  with  the 
reorganization  committee,  must  be  complied  with  to  entitle  a  bond- 
holder to  participate  in  the  benefits  of  the  reorganization.** 

Where  the  committee  requested  that  bonds  be  deposited  with  a 
named  trust  company,  but  the  latter  refused  to  receive  a  particular 
bond  tendered  for  deposit  and  referred  the  bearer  to  the  committee 

79  Seev  §§  4892-4895,  supra.  stock  to  a  stockholder  in  the  old  com- 

80  Wetmoxe  v.  St.  Paul  &  P.  B.  pany„  he  was  held  entitled  to  recover 
Co.  5  Dill.  531,  3  Fed.  177;  Kelly  v.  as  damages  forr  such  refusal  the  high- 
Browning,  113  Ala.  420,  21  So.  928;  est  market  price  the  stock  afterwards 
Cornell  v.  TJtiea  &  E.  K.  Co.,  61  How.  attained,  notwithstanding  that,  pend- 
Pr.  (N.  T.)  184;  Marie  v.  Garrison,  ing  the  suit,  the  new  corporation 
83' N.  Y.  14.              >  became  insolvent  and  made  an  assign- 

81  See  §  4890,  supra.  ment  for  benefit  of  creditors.     Eead- 

82  Harris  v.  Davis,  44  Fed.  172;  ing  Trust  Co.  v.  Reading  Iron-Works, 
Marie  v.  Garrison,  «3  N.  Y.  14 ;  Read-  137  Pa.  St.  282,  301,  21  Atl.  169,  170. 
ing  Trust  Co.  v.  Reading  Iron-Works,  >3  Fuller  v.  Venable,  118  Fed.  543, 
137  Pa.  St.  282,  21  Atl.  169,  170.  548,  and  see  infra,  follovnng  sections. 

In  one  case,  where  the  reorganized  84  Carpenter  v.  Catlin,  44  Barb.  (N. 

company  wrongfully  refused  to  issue      Y.)  75,  and  see  §  4902,  infra. 
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which  received  it  and  an  assessment  and  gave  a  receipt  therefor,  the 
holder  must  be  considered  as  having  made  a  proper  deposit  of  the 
bond.85 

§  4898.  Time  within  which  to  join — In  general.  It  is  usual  and 
lawful  to  insert  in  an  agreement  for  reorganization  a  provision  that 
stockholders,  bondholders  or  other  creditors  who  are  permitted  to 
come  into  the  reorganization  shall  do  so,  if  at  all,  within  a  certain 
time,  and,  if  they  refuse  or  fail  to  do  so,  they  can  claim  no  right  to 
participate.*® 

Even  when  the  reorganization  agreement  fixes  no  time  within  which 
bondholders  or  stockholders  must  come  in,  they  may  lose  their  right 
to  come  in  by  waiting  until  after  reorganization.*''  And  when  they 
are  allowed  to  come  in  after  the  reorganization,  they  may  lose  the 
right  to  do  so  by  unreasonable  delay.'*  But  where  a  creditor  is  given 
a  certain  time  to  consent  to  the  proposed  reorganization,  he  is  not 
chargeable  with  laches  in  failing  to  file  his  claim  within  such  time 
where  such  failure  is  due  to  pending  negotiations.** 

If  the  agreement  in  connection  with  a  forced  sale  allows  stockhold- 
ers to  come  in  if  they  apply  within  a  certain  time,  the  fact  that  a 
stockholder  who  applies  after  the  time  specified  was  ignorant  of  the 
agreement  until  after  the  expiration  of  the  time  gives  him  no  right 
to  come  in,  but  his  only  remedy,  if  he  has  any  remedy  at  all,  is  by 
suit  to  set  aside  the  foreclosure.®"    So  bondholders  cannot  complain 

86  Hiteheock  v.  Midland  E.   Co.  of  526,  holding  lapse  of  14  years  fatal. 

New  Jersey,  63  N.  J.  Eq.  86,  aff'd  34  88  See    Alsop    v.  ■  Eiker,    155    U.   S. 

N.  J.  Bq.  278.  448,  39  L.  Ed.  218;  Holland  v.  Cheshire 

86  Bound  V.  South  Carolina  E.  Co.,,  E.  Co.,  151  Mass.  231,  24  N.  B.  206. 
78  Fed.  49,  aff'g  71  Fed.  53;  Vatable  89Keech  v.  Sliowe-Fuller  'Co.,  205 
V.  New  York,  L.  E.  &  "W.  E.  Co.,  96  Fed.  887. 

N.  Y.  49;  Thornton  V.  Wabash  Ey.  Co.,  90  Thornton  v.  Wabash  Ey.  Co.,  81 

81  N.  Y.  462;  Landis  v.  Western  Eenn-  N.  Y.  462.     See  also  Landis  v.  West-| 

sylvania  B.  Co.,  133  Pa.  St.  579,  19  em  Pennsylvania  E.  Co.,  133  Pa.  St. 

Atl.  596.  579,  19  Atl.  556. 

87  Bound  v.  South  Carolina  E.  Co.,  Stockholders,  although  having  no 
78  Fed.  49,  aff'g  71  Fed.  53;  Skiddy  notice  of  the  agreement  permitting 
V.  Atlantic,  M.  &  O.  E.  Co.,  3  Hughes  them  to  participate  until  after  the 
320,  Fed.  Gas.  No.  12,922;  Carpenter  expiration  of  the  time  limit,  cannot 
V.  Catlin,  44  Barb.  (N.  Y.)  75.  hold  the  new  company  liable  for  dam- 
Where  no  time  is  fixed,  bondholders  ages  for  refusal  to  issue  new  stock  to 

who  seek  to  come  in  and  participate  them     on     tender     of     performance. 

must  apply  within  a  reasonable  time.  Thornton  v.  Wabash  Ey.  Co.,  81  N.  Y. 

Zebley  v.  Farmers'  toan  &  Trust  Co.,  462. 
63  Hun  (N.  Y.)  541,  18  N.  Y.  Supp. 
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of  the  time  limit,  although  they  never  saw  the  advertisement  of  the 
notice  of  the  committee  until  after  the  reorganization  was  completed, 
where  the  bonds  were  not  registered  but  payable' to  bearer  and,  hence, 
the  committee  had  no  means  of  reaching  holders  except  by  the  pub- 
lication of  notices.'^ 

A  participating  bondholder  cannot  complain,  it  saems,  because 
the  committee  has  permitted  other  bondholders  to  join  after  the  time 
limited  in  the  agreement,  where  they  have  otherwise  complied  with 
its  terms.'^, 

§4899.  — Time  as  limited  by  statute.  When  the  persons  inter- 
ested in  a  corporation  undertake  to  reorganize  under  a  statute  pro- 
viding for  reorganization,  they  must  comply  with  its  terms.  A  person 
who  does  not  comply  with  its  terms,  although  he  may  not'  lose  his 
rights  as  against  the  old  corporation  and  its  property,  acquires  no 
right  to  share  in  the  reorganization.  For  example,  if  a  statute  pro- 
vides that  any  stockholder  may  come  in  and  assent  to  a  plan  of  reor- 
ganization of  a  railroad  company  at  any  time  within  six  months  after 
a  foreclosure  sale,  and  thereby  become  entitled  to  share  in  the  bene- 
fits thereof,  upon  compliance  with  its  terms,  a  stockholder  who  does 
not  come  in  and  assent  within  the  six.months  has  nb  right  to  come  in, 
and  a  court  of  equity  cannot  relieve  him  from  the  effect  of  his  delay.^' 

§4900.  Payment  of  assessments.     Where  stockholders  or  bond-' 
holders  are  required  to  pay  assessments  or  a  certain  sum  towards  the 
expenses  of  the  reorganization,  as  a  condition  of  participating  in  the 
reorganization,   failure  to  make  such  payments  bars  the  right  to 
participate.^*    And  failure  to  pay  assessments  as  provided  for  in  the 

91  Bound  V.  South  Carolina  E.  Co.,  out  on  foreclosure  of  the  mortgage, 
78  Fed.  49,  afE'g  71  Fed.  53.                 '  entered   into   an    agreement    that,   in 

92  Walker  v.  Montelair  &  G.  L.  Ey.  case  of  the  purchase  of  the  railroad 
Co.,  30  N.  J.  Eq.  525,  529.  in  their  interest  as  bondholders,  they 

93  Vatable  v.  New  York,  L.  E.  &  would  not  claim  their  proportion  of 
W.  E.  Co.,  96  N.  Y.  50,  rev'g  11  Abb.  the  proceeds  of  the  sale,  but  would 
N.  Cas.  133.  take  in  lieu  thereof  bonds  to  be  is- 

94  Dow  V.  lorwa  Cent.  Ey.  Co.,  144  sued  in  a  reorganization  of  the  eom- 
N.  Y.  426,  39  N.  E.  398;  Vatable  v.  pany.  There  was  no  stipulation  in 
New  York,  L.  B.  &  W.  E.  Co.,  96  N.  the  agreement  as  to  which  of  the 
Y.  49;  Zebley  v.  Farmers'  Loan  &  bondholders  should  purchase  the  prwp- 
Trust  Co.,  63  Hun  (N.  Y.)  541,  18  N.  erty,  nor  as  to  contribution  towards 
Y.  Supp.  526.  the  expenses  of  the  sale  and  of  the 

In  a  Pennsylvania  ease,  several  reorganization.  A.,  one  of  the  bond- 
parties  who  held  mortgage  bonds  of  holders,  undertook  to  buy  at  the  sale, 
a  railroad  company,  about  to  be  sold      but  the  pi;operty  was  bid   above  his 
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agreement  bars  the  right  to  afterwards  obtain  an  exchange  of  stock 
upon  tendering  the  amount  of  instalments  due,  after, the  expiration 
of  the  time  limit.®*  Wliere  stockholders  are  entitled  by  the  re- 
organization plan  or  by  statute  to  acquire  an  interest  in  the  new  com- 
pany on  making  certain  payments  before  a  specified  time,  it  seems  that 
notice  of  suet  time  limit  need  not  be  given  the  stockholders  in  aiiy 
mode,  or  at  least  that  notice  by  publication  is  sufficient.®^  If  stock- 
holders are  given  the  right  ,to  participate  in  the  reorganization  by 
making  certain  payments  within  a  specified  time,  a  stockholder  who 
has  not  made  his  payment  within  such  time  cannot  compel  the  com- 
mittee to  receive  the  payment  merely  because  it  has  accepted  like 
payments  from  other  stockholders  after  the  time  had  expired.®''  , 

The  purchase  at  the  foreclosure  sale  may  be  made  by  a  trustee 
appointed  by  the  bondholders,  or  a  majority  of  them,  for  that  pur- 
pose, under  an  agreement  containing  a  plan  of  reorganization,  in 
which  case  if  the  trustee  proceeds  to  complete  the  purchase  as  such, 
he  is  bound  by  the  terms  of  his  trust,  notwithstanding  he  was  en- 


limit,  and  sold  to  another  party,  who 
subsequently  transferred  the  title  to 
A.  for  advances  made  to  him  and  other 
indebtedness.  A.  began  to  reorganize 
the  company,  and  requested  the  other 
.parties  to  the  agreement  to  join  in  the 
payment  of  expenses,  which  they  re- 
fused to  do ;  and  they  afterwards 
filed  a  bill  in  equity  against  A.  for  an 
account  of  the"proceeds  in  his  hands. 
It  was  held  that,  conceding  that  the. 
purchase  and  reorganization  were  in 
pursuance  orf  the  agreement,  and 
were  therefore  to  inure  to  the  benefit 
of  all  the  parties  thereto,  yet  the 
latter  were  debarred,  by  their  re- 
fusal to  share  in'  the  expenses,  from 
claiming  any  share'  in  the  purchase. 
In  re  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Co.,  106  Pa.  St.  144. 

95  Dow  V.  Iowa  Cent.  Ey.  Co.,  144 
N.  y.  426,  39  N.  E.  398. 

96  Under  Acts  N.  Y.  187^,  c.  430,  to 
facilitate  the  reorganization  of  rail- 
roads sold  under  mortgage,  and  pro- 
viding for  the  formation  of  new  com- 
panies in  such  cases,  it  was  held  that 
a  stockholder  in  the  old  company  had 
a  right  to  join  the  new  only  on  com- 


pliance with  the  terms  of  the  plan  of 
reoTganiz9,tion;  that  the  projectors  of 
the  plan  were  not  required  to  provide, 
for  a  notice;  and  notice  having  been 
given  by  publication,  to  the  effect 
that  certain  payments  must  be  made 
by  stockholders  wishing  to  join  the 
new  organization,  stockholders .  fail- 
ing to  make  the  required  payments 
within  the  time  limited  could  not  aft- 
erwards claim  the  right  to  come  in, 
on  the  ground  that  they  had  no  no- 
tice. Vatable  v.  New  York,  L.  B.  & 
W.  E.  Co.,  96  N.  Y.  50,  rev  'g  11  Abb. 
N.  Cas.  133. 

97Keane  v.  Moffly,  217  Pa.  240,  66 
Atl.  319. 

The  fact  that  the  committee  has 
permitted  some  stockholders  to  make 
payments  so  as  to  comply  with  the 
terms  of  the  reorganization  agree- 
ment, after  the  time  so  to  do  has 
elapsed,  does  not  give  the  court  power 
to  compel  them  to  ace^t  a  payment 
from  another  stockholder  after  the 
expiration  of  such  time.  Dow  v.  Iowa 
Cent.  Ey.  Co.,  70  Hun  (N.  Y.)  186, 
24  N.  T.  Supp.  293. 
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titled  to  abandon  the  purchase  because  of  the  failure  of  the  agreeing 
bondholders  to  pay  assessments;  and  a  purchaser  from  such  trustee 
with  knowledge  of  the  trust  takes  subject  thereto,  and  the  bondholders 
may  follow  the  property  into  his  hands.®' 


VI.    WHAT    CONSTITUTES    JOINDEE    IN    REORGANIZATION    AGREEMENT    AND 

EFFECT  THEREOF 

§  4901.  General  rules.  It  is  hardly  necessary  to  state  that  stock- 
holders, bondholders  and  other  creditors  who  become  a  party  to  the 
reorganization  agreement,  or  who  consent  thereto,  are  bound  by  the 
terms  thereof,^  including  provisions  therein  as  to  delivery  of  bonds 
and  other  conditions  contained  in  the  agreement,  and  cannot  after- 
wards attack  the  reorganization  as  invalid.  Any  one,  whether  a 
stockholder,  bondholder  or  other  creditor,  or  the  corporation  itself, 
who  enters  into  a  valid  agreement  for  the  purpose  of  reorganization, 
is  bound  thereby,  and  cannot  repudiate  the  same  and  insist  upon  his 
original  rights  in  violation  of  its  terms;  either  before  or  after  the 
agreement  has  been  carried  out.'  And  a  stockholder,  or  bondholder, 
or  a  general  creditor,  who  consents  to  a  foreclosure  sale,  or -who  takes 


98  Indiana,  I.  &  I.  E.  Oo.  v.  Swan- 
nell,  157  HI.  616,  30  L.  R.  A.  290,  41 
N.  E.  989. 

99  A  stockholder  who  votes  for  a 
reorganization  cannot  thereafter  at- 
tack it  as  without  authority.  Farish 
V.  Cieneguita  Copper  Co.,  12  Ariz.  235, 
100  Pac.  781.. 

Persons  signing  the  proposed  plan 
of  reorganization  are  bound  by  the 
terms  thereof,  and  especially  is  this 
so  as  to  a  stockholder  and  director 
who  drew  up  the  proposed  plan  in  ad- 
dition to  signing  it.  Wadsworth  v. 
Pressed  Prism  Plate  Glass  Co.,  239 
Ped.  507. 

An  agreement  that  no  more  than  a 
limited  number  of  shares  of  Stock  in 
the  reorganized  company  shall  be  is- 
sued to  any  one  stockholder  is  binding 
upOn  the  parties  to  the  agreement, 
even  if  it  is  not  binding  on  the  cor- 
poration. Hladovee  v.  Paul,  222  111. 
254,  78  N.  E.  619,  aff'g  124  111.  App. 
589. 

A    committee     was     appointed    by 


the  holders  of  corporate  bonds  to 
arrange  for  the  reorganization  of  the 
corporation  and  to  levy  ratable  assess- 
ment on  the  bondholders  for  expenses 
incurred  in  connection  therewith.  The 
plan  of  reorganization  submitted  to 
the  bondholders  by  the  committee 
stated  the  necessity  for  the  raising  of 
certain  moneys  for  expenses  and  im- 
provements and  provided  for  an  as- 
sessment on  the  bondholders  to  cover 
-same.  After  the  acceptance  by  the 
bondholders  and  payments  of  the  first 
instalment  called  for,  the  plan  be- 
came binding.  Mills  v.  Potter,  189 
Mass.  238,  75  N.  E.  627. 

1  First  Nat.  Bank  of  Chattanooga 
v.  Radford  Trust  Co.,  80  Fed.  569; 
Dester  v.  Ross,  85  Mich.  370,  48  N. 
"W.  530.  See  Glens  Falls  Paper  Mill 
Co.  V.  Trask,  29  N.  T,  App.  Div.  449, 
51  N".  Y.  Supp.  977,  aff'd  164  N.  T. 
604,  58  N.  E.  1087.  See  also  Security 
State  Bank  v.  Gannon,  39  S.  D.  232, 
163  N.  W.  1040. 
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part  in  a  reorganization  of  the  corporation  after  such  a  sale,  is 
estopped,  in  the  absence  of  fraud,  to  attack  the  sale  or  reorganization 
as  invalid,  and  sue  to  set  it  aside.^  So  where  a  plan  of  reorganiza- 
tion is  not  prohibited  by  law,  one  who  purchases  stock,  after  the  plan 
is  adopted,  from  a  stockholder  who  voted  for  such  plan,  cannot  insist 
that  it  is  ultra  vires.^ 

Bondholders  who  haAie  joined  in  a  reorganization  plan  cannot 
object  that  the  new  corporation  is  created  with  greater  powers  than 
the  old  company,  since  they  cannot  be  affected  by  an  enlargement  of 
corporate  power.*  So  a  minority  stockholder  who  agrees  to  a  transfer 
of  the  property  of  his  corporation,  upon  its  insolvency,  to  another 
corporation  organized  by  some  of  the  stockholders,  in  exchange  for 
stock,  cannot  attack  the  transfer,  especially  after  the  lapse  of  nearly 
two  years.* 

An  officer  of  a  corporation  who  proposes  to  pay  all  its  debts  and 
form  a  new  corporation  in  consideration  of  additional  stock,  where 
the  proposition  is  accepted  by  resolution,  cannot  attack  the  validity 
of  the  resolution  because  of  the  absence  of  a  stockholder  who  has 
raised  no  objection  thereto.* 

A  foreclosure  sale  will  not  be  set  aside  on  the  application  of  a 
bondholder  who  had  joined  in  the  reorganization  plan,  where  the 
purchase  was  by  the  committee,  because  of  acts  resulting  in  no  injury 
to  him,  such  as  that  the  committee  had  purchased  bonds  from  others 
to  stifle  competition  at  the  sale,  or  had  let  in  on  the  combination 
other  bondholders  after  the  time  to  join  had  expired.'' 

A  participating  bondholder  cannot  complain  that  competition  at 
the  foreclosure  sale  was  prevented  by  the  acts  of  his  committee,  since 
the  act  of  his  own  agent  in  his  interest,  and  since  the  effect  of  such 
agreements  is  not  to  encourage  competition  but  exactly  the  reverse.* 

2  Crawshay  v.  Soutter,  6  Wall.-  (TJ.  S  HoUins  v.  St.  Paul,  M.  &  M.  B.  Co., 

S.)    739,   18   L.    Ed.   845;    Symmes   v.  -29  N.  T.  St.  Eep.  208,  9  N.  T.  Supp. 

Union  Trust  Co.  of  New  York,  60  Fed.  909. 

830.  _4Cowell  V.  City  Water  Supply  Co., 

A   reorganization   of   a   corporation  130  Iowa  671,  105  N.  W.  1016. 

after  a  foreclosure  sale  of  its  proper-  6  Grant  v.  Monterey  Gold  Min.  Co., 

ty    cannot   be    defeated   by    one   who  93  Wash.  1,  159  Pac.  895. 

purchased  stock  after  the  plan  of  reor-  6  Watt    v.    German    Sav.    Bank^   — 

ganization  had  been  adopted  and  par-  Iowa  — ,  165  N.  W.  897. 

tially 'carried  out,  nor  by  stockholders  7  Walker  v.  Mantclair  &  G.  L.  Ey. 

who  approved  and  subscribed  to  such  Co.,  30  N. 'j.  Eq.  525. 

plan  in  respect  of  part  of  their  stock.  8  "Walker  v.  Montclair  &  G.  h.  Ey. 

Symmes  v.  Union  Trust  Co.,  60  Ted.  Co.,  30  N,  J.  Eq.  525,  529. 
830. 
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Where  a  corporation  is  dissolved,  and  a  new  corporation  formed, 
and  all  the  assets  of  the  old  corporation,  including  a  surplus,  are 
transferred  to  the  new  eorporation^  a  stockholder  of  the  old  corpora- 
tion who  receives  for  his  interest  an  equal  number  ^  of  shares  in  the 
new  corporation,  and  who  allows  the  matter  to  rest  after  his  demand 
for  a  share  of  the  surplus  is  refused,  waives  any  right  in  such  surplus 
except  as  a  stockholder  in  the  new  corporation,  and  cannot  after- 
wards assert  a  right  thereto  when  the  corporation  has  become  in- 
solvent.® 

But  one  owning  both  stock  of,  and  unsecured  claims  against,  a 
company  whose  property  is  about  to  be  foreclosed,  who  assents  to  a 
scheme  of  reorganization  which  does  not  on  its  face  show  that  it 
unduly  provides  for  the  stockholders  and  does  not  adequately  provide 
for  the  unsecured  creditors,  is  not  precluded  from  subsequently 
claiming  that  for  such  reason  the  property  is  still  chargeable  after 
the  sale  with  his  unsecured  debt.^" 

Of  course,  if  the  agreement  is  not  to  be  binding  until  signed  by 
all  the  bondholders,  it  is  of  no  effect  until  so  signed.^' 

§  4902.  Deposit  of  securities  as  making  depositor  a,  party.    By  the 

deposit  of  bonds  6r  other  securities  as  provided  for  in  the  reorganiza- 
tion agreement,  the  depositor  ordinarily,  without  more,  becomes  a 
party  to  the  agreement ;  ^^  and  the  receipt  for  the  bonds  deposited 
sometimes  itself  provides  that  "by  accepting  this  receipt  the  holder 
assents  to  the  terms  and  provisions  of  said  [reorganization]  instru- 
ment, and  becomes  a  party  thereto. ' '  ^^ 

§  4903.  Acceptance,  of  benefits  as  equivalent  to  consent.  By  ac- 
quiescence in  reorganization  proceedings  and  the  acceptance  of  the 
benefits  accruing  therefrom,  stockholders  or  creditors  become  bound 
by  the  reorganization  agreement,^*  and  cannot  thereafter  assert  the 
invalidity  of  the  reorganization  proceedings.^^    Thus  a  creditor  who 

SBoynfon  v.  Eoe,  114  Mich.  401,  72  13  See  Big  Creek  Gap  Coal  &  Iron 

N.  "W.  257.  Co.   V.   American   Loan    &   Trust   Co., 

10  Kansas   City  Southern  E.   Co.  v.      127  Fed.  625,  634. 

Guardian    Trust    Co.,    240    IT.   S.    166,  14 Farmers'    Loan    &    Trust    Co.    v. 

60  L.  Ed.  579,  aff'g  210  Fed.  696  and  Central   Railroad    &   Banking    Co.    of 

201  Fed.  811.,  Georgia,  120  Fed.  1006.;  Hunt  v.  Eoos- 

11  Martin  v.  Somerville  Water-Pow-  en,  87  Minn.  68,  91  N.  W.  259;  Tread- 
er  Co.,  3  Wall.  Jr.  206,  Fed.  Cas.  No.  well  v.  United  Verde  Copper  Co.,  134 
9,165.  N.  T.  Apr-  Div.  394,  119  N.  T.  Supp. 

12  See  Central  Trust  Co.  v.  Carter,  112. 

78  Fed.  225,  230.  15  Creditors  who  acquiesce  in  a  re- 
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accepts  the  benefits  of  a  reorganization  plan  cannot  enforce  a  judg- 
ment obtained  against  the  old  company,  to  the  prejudice  of  other 
creditors.^^  So  a  dissenting  stockholder  who  nevertheless  has  ex- 
changed his  stock  pursuant  to  a  reorganization  agreement  and  has 
thus  secured  and  accepted  pecuniary  benefits,  cannot  afterwards 
enjoin  the  reorganization.^''  And  minority  stockholders  who  object  to 
a  reorganization  but  nevertheless  subscribe  for  additional  stock  in  the 
new  company,  although  under  protest,  are  estopped  from  seeking  a 
rescission  of  the  transfer  of  the  property  to  the  new  company,  espe- 
cially where  they  have  permitted  the  new  company  to  conduct  the 
business  for  a  year  and  a  half.^* 

Where  a  corporation  is  dissolved  by  a  vote  of  two-thirds  of,  its 
stock,  as  authorized  by  statute,  and  thereafter  all  the  stockholders 
except  one  organize  a  new  corporation  and  take  over  most  of  the 
property  of  the  old  corporation,  the  excluded  stockholder,  by  accept- 
ing cash  dividends  upon  each  share  of  his  stock  and  joining  in  divid- 
ing up  the  assets  not  turned  over  to  the  new  corporation,  is  precluded 
from  objecting  to  the  transfer  of  the  assets  to  the  new  corporation, 
and  his  only  rights  are,  if  the  assets  were  not  sold  for  their  fair 
market  value,  to  have  aji  accounting  and  a  decree  for  the  difference 
between  the  dividends  received  and  the  fair  value  of  his  stock.^^  Ac- 
ceptance of  dividends  on  stock  in  the  new  company  will  preclude  a 
stockholder,  on  the  insolvency  of  the  new  company,  from  denying 
liability  on  the  ground  of  lack  of  consent  to  the  reorganization.^" 

§4^04.  Silence  as  equivalent  to  consent— In  general.  Mere  si- 
lence of  a  bondholder,  when  a  plan  of  reorganization  is  published,  is 
no  .ground  for  implying  his  consent  thereto,  especially  where,  as  one 
of  the  directors  of  the  corporation,  he  voted  against  thereorganiza- 

organization    ordered    by    the    court,  Central   Eailroad   &   Banking   Co.   of 

upon   petition   of   a   majority    of   the  Georgia,  120  Fed.  1006. 

creditors,  and  who  accept  and  retain  ITTreadwell   v.  United  Verde   Cop- 

tbe   benefits   accruing  from   the  reor-  per  Co.,  134  N.  Y.  App.  Div.  394,  119 

ganization,  are  estopped  to  attack  the  N.  Y.  Supp.  112. 

validity  of  the  court  proceedings,  al-  18  Post  v.  Beacon  Vacuum  Pump  & 

though  the  order  of  the  court  was  un-  Electrical  Co.,  84  Fed.  371,  rev'd  on 

authorized    and    void    because    based  other  grounds  in  89  Fed.  1. 

upon  a  petition  which  had  been  pre-  19  First  Nat.  Bank  of  Centralia  v. 

viously    dismissed,  by    another   judge  Marshall,  26  111.  App.  440. 

of  the  same  court.    Hunt  y.  Eoosen,  aoAldrich    v.    Bingham,     131    Fed. 

87  Minn.  68,  91  N.  W.  259.  363. 
16 Farmers'    X^^n    &   Trust    Co.    v. 
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tion.^i    A  reorganization  does  not  bind  stockholders  present  by  proxy 
but  not  voting  in  favor  of  the  reorganization.'^^  , 

§  4905.  —  Failure  to  dissent  as  equivalent  to  consent  as  provided 
for  by  reorganization  agreement.  A  bondholder  who  joined  therein 
was  deemed  bound  by  an  agreement  providing  that  a  plan  of  reor- 
ganization should  be  binding  on  ^11  bondholders  unless  a  majority 
of  the  bondholders  should  dissent  within  thirty  days,  no  dissent  hav- 
ing been  made  by  the  majority  within  said  time.*^  So  where  a  bond- 
holder becomes  a  party  to  an  agreement  that  a  reorganization  plan 
is  to  be  filed  by  a  committee  and  is  to  become  binding  on  each  bond- 
holder unless  he  withdraws  his  bond  within  thirty  days  after  notice  of 
the  reorganization,  failure  by  a  bondholder  to  withdraw  his  bond 
within  the  prescribed  time  wiU  be  deemed  conclusive  as  to  his  con- 
sent to  and  approval  of  the  plan  filed.^*  But  a  provision  in  a  reor- 
ganization agreement  that  the  detailed  plan  to  be  prepared  by  the 
committee  should  be  binding  upon  all  certificate  holders  unless  the 
holder  of  a  majority  in  interest  should  within  thirty  days  file  their 
dissent  from  the  plan,  means  the  details  of  the  plan  included  in  the 
original'  agreement,  and  does  not  include  matters  in  contravention  of 
the  original  plan  and  hostile  to  it.''* 

§  4906.  —  Power  of  legislature  to  vaak&  mere  failure  to  assent 
equivalent  to  express  assent.  A  provision  in  an  act  for  the  reor- 
ganization of  an  embarrassed  corporation,  that  all  bondholders  who 
do  not,  within  a  given  time  named  in  the  act,  expressly  dissent  from 
the  plan  of  reorganization,  shall  be  deemed  to  have  assented  to  it, 
does  not  impair  the  obligation  of  a  contract  but  is  a  valid  provision 
where  it  also  provides  for  reasonable  notice  to  all  bondholders.*^ 

§  4907.  Right  to  rescind.  A  party  to  a  reorganization  agreement 
cannot  rescind  without  cause  nor  without  a  return,  or  an  offer  to 
return,  of  benefits  received  therefrom,*''  unless  the  right  is  conferred 

21  Philadelphia  &  R.  E.  Co.  v.  Love,  Omaha  Water  Co.,  164  N.  Y.  41,  54,  58 
125  Pa.  St.  488,  17  Atl.  455.  N.   B.  58,  rev'g  21   N.  T.  Misc.  594, 

22  Cattlemen's   Trust    Co.    v.   Beck,      48  N.  Y.  Supp.  817. 

—  T^x.  Civ.  App.  — ,  167  S.  W.  753.  28  GilfiUan   v.   Union  Carnal   Co.   of 

23  Cowell  v.  City  Water  Supply  Co.,  Pennsylvania,  109  IT.  S.  401,  27  L.  Ed. 
130  Iowa:  671,  105  ^.  W.  1016.    '  977,   afl'g  '93    Pa.   St.   95.     See   also 

24  Industrial  &  General  Trust  v.  Tod,  §  4868,  supra. 

93    N.   Y.   App.   Div.    263,   87   N.   Y.  27  Appeal  of  Columbus,  S.  &  H.  R. 

Supp.  687,  i-ev'd  on  other  grounds  180  Co.,  109  Fed.  177;  Cox  v.  Stokes,  156 

N.  Y,  215,  73  N.  E.  7.  N.  Y.  491,  506,  51  N.  E.  316. 

25  United     Water     Works     Co.     v.  The     right     of    subscribers     to     a 
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by  the  reorganization  agreement.  However,  the  right  of  depositing 
bondholders  to  withdraw  their  bonds,  within  a  specified  time,  is  often 
expressly  provided  for  in  the  preliminary  agreement.^'  And  a  provi- 
sion that  a  depositor  may  withdraw  his  bonds  after  the  publication 
of  a  plan  of  reorganization  upOn  the  payment  of  his  share  of  the  ex- 
penses is  not  necessarily  inconsistent  with  his  right  to  withdraw  upon 
like  condition  before  such  publication.^^ 

§4908.  Rights  of  participating  bondholders  in  and  to  property 
boTig-ht  in  for  their  benefit.  All  the  bondholders  who  are  parties  to 
a  reorganization  agreement  under  which  the  mortgage  trustee  bought 
in  the  property  for  their  benefit  are,  in  equity,  the  real  owners  of 
the  property  and  to  be  regarded  as  tenants  in  common,  and  may  fol- 
low the  property  so  purchased  into  the  hands  of  a  purchaser  from 
such  trustee  with  knowledge  of  the  trust;  and  the  trustee  who  pur- 
chases- under  such  agreement,  notwithstanding  the  failure  of  the 
bondholders  to  pay  certain  assessments  as  provided  for  therein,  re- 
mains bound  by  the  terms  of  his  trust.^*  Fur'thermore,  the  failure 
of  some  of  the  bondholders  to  perform  their  undertakings  with  the 
person  who  purchases  at  the  judicial  sale  in  their  behalf  has  ho  effect 
upon  the  rights  of  others  who  comply  with  the  agreement.*^  So  the 
equitable  rights  of  bondholders  who  have  complied  with  the  reor- 
ga^iization  agreement  and  paid  their  share  of  the  bid  are  not  affected 
by 'the  failure  of  the  trustee  who  made  the  purchase  in  their  behalf 
to  properly  apply  assessments  paid  by  them.^^ 

§  4909.  EquaJity  between  participating  bondholders.  Where  bond- 
holders enter  into  an  agreement  with  reference  to  a  foreclosure  sale 
and  reorganization  of  the  company,  in  the  absence  of  agreement  other- 
wise the  court  will  protect  the  several  bondholders  in  seeking  equality 

reorganization  agreement  to  rescind  30  Indiana,  I.  &  I.  K.  Co.  v.  Swan- 
depends  upon  the  general  rules  gov-  nell,  157  111.  616,  30  L.  E.  A.  290,  41  N. 
erning  rescission  of  contracts.  See  E.  989,  holding  also  that  the  trustee 
Edenborn  v.  Sim,  206  Ted.  275,  where  could  not  rescind  the  trust  agreement 
parties  could  not  be  put  in  statu  qua.  after  obtaining  title  in  pursuance  of 

28  Provision  that  bondholder  might  it.  See  also  Cushman  v.  Bonfield,  139 
withdraw    his    bonds    "within    sixty  HI.  219,  28  N.  E.  937. 

days"    from    the   publication    of    the  31  Cushman  v.  Bonfield,  139  111.  219, 

plan  of  reorganization  was '  construed      28  N.  E.  937. 

as  making  the  word  "within"  mean  32  Cushman  v.  Bonfield,  139  HI.  219, 

"before,"    in    Colonial   Trust    Co.   v.      28   N.   E.   937. 

Wallace,  183  Ted.  897. 

29  Colonial  Trust  Co.  v.  Wallace,  183 
Fed.  897. 
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of  interest.^^  Thus,  "where  bondholders  form  a  committee  which 
purchases  at  the  foreclosure  sale  and  makes  payment  in  bonds  and 
matured  coupons,  a  bondholder  who  detached  matured  coupons  before 
depositing  his  bonds  and  who  received  payment  of  the  coupons  from 
the  proceeds  of  the  sale,  is  not  entitled  to  bonds  of  the  new  company 
on  an  equality  with  the  other  bondholders  who  did  not  detach  their 
coupons,  unless  he  returns  the  money  collected  on  the  coupons.^* 

§  4910.  Acceptance  of  new  securities  as  satisfaction  of  claims  of 
recipients.  Generally,  where  a  creditor  of  a  corporation  accepts  the 
bonds  or  stock  of  the  new  company  in  the  place  of  his  old  securities 
or  claim,  or  they  are  tendered  to  him  in  accordance  with  his  agree- 
ment to  accept  them,  the  bonds  or  claims  against  the  old  company 
are  deemed  paid  and  satisfied,^* — especially  where  there  has  been  an 


33  Fuller  v.  Yenable,  108  Fed.  126. 

34  Fuller  V.  Tenable,  118  Fed.  543, 
108  Fed.  126. 

Where  a  bondholder  detached'  the 
coupons  before  depositing  his  bonds, 
he  must  produce  or  surrender  the  de- 
faulted coupons  or  pay  the  money 
collected  therefor,  before  he  is  en- 
titled to  share  equally  in  the  new  se- 
curities with  the  other  bondholders 
who  did  not  detach  their  coupons. 
Puller  V.  Venable,  108  Ted.  126. 

35  Central  Trust  Co.  orf  New  York  v. 
Cincinnati,  J.  &  M.  Ey.  Co.,  58  Fed. 
500;  Houston,  E.  &  W.  T.  R.  Co.  v. 
Keller,  90  Tex.  214,  37  S.  W.  1062. 
See  also  Kildare  Lumber  Co.  v.  Na- 
tional Bank  of  Commerce,  69  Fed.  2. 

Where  the  reorganization  agree- 
ment to  which  all  the  .stockholders 
and  bondho'lders  are  parties  .shows 
that  it  was  the  intention  that  the 
bonds  to  be  issued  by  the  new  com- 
pany after  foreclosure  sale  should  ex- 
tinguish the  old  bonds  for  which  they 
were  to  be  exchanged,  the  holders  of 
such  bonds,  after  the  consummatiom 
of  the  plan,  cannot  claim  any  interest 
in  the  proeeetls  of  the  sale  on  the 
theory  that  they  have  the  rights  of 
unsecured  creditors  to  the  extent  of 
the  difference  between  the  face  of 
their   bonds   and   the   amount   of  the 


proceeds  of  the  sale  of  their  mort- 
gage security;  and  it  is  immaterial 
that  the  old  company  was  not  a  party 
to  the  reorganization  agreement.  Cen- 
tral Trust  Co.  of  New  Tork  v.  Cin- 
cinnati, J.  &  M.  Ey.  Co.,  58  Fed.  500. 

If  a  corporation  makes  an  assign- 
ment for  the  benefit  of  creditors,  and 
the  creditors  afterwards  consent  to  a 
reorganization  of  the  corporation,  and 
accept  its  bonds  or  notes  in  satisfac- 
tion of  their  claims,  they  thereby  re- 
lease any  rights  they  may  have  had, 
under  the  assignment  or  otherwise, 
against  the  property  of  the  old  cor- 
poration. First  Nat.  Bank  of  Chatta- 
nooga, Tennessee  v.  Radford  Trust 
Co.,  80  Fed.  569. 

Where  a  corporation  assigned  its 
charter  to  a  new  corporation,  in  con- 
sideration of  its  payment  of  the  debts 
of  the  old  company,  and  creditors  of 
the.  latter  accepted  bonds  of  the  new 
company  as  a  full  satisfaction  of 
their  claims,  it  was  held  that  they  lost 
any  lien  or  priority  they  may  have 
had,  imposed  by  the  charter  of  the 
new  company,  what  they  thus  re- 
ceived being  substantially  different 
in  amount  and  security  from  what 
they  were  entitled  to  thereunder. 
Commonwealth  of  Virginia  v.  State, 
32  Md.  501. 
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express  election  to  accept  the  new  securities  and  surrender  the  old, 
although  the  holder  might  have  refused, —  ^*  unless  the  reorganization 
agreement  shows  a  contrary  intention.'''  And  a  creditor  and  stock- 
holder who  accepts  stock  in  a  reorganized  company  in  lieu  of  his  , 
note  and  stock  in  the  old  company,  where  his  acts  in  connection  with 
such  transfer  are  a  fraud  upon  other  stockholders,  cannot  contend 
that'  his  claim  against  the  old  company  is  still  unpaid  on  the  ground 
that  he  himself  was  induced  to  make  the  transfer  by  fraud.'* 

Of  course,  in  connection  with  a  reorganization  by  the  refundiiig 
of  securities,  a  holder  of  bonds  secured  by  a  prior  mortgage  may 


If  the  holders  of  first  mortgage 
bonds  enter  into  an  agreement  by 
which  they  waive  their  lien,  and 
agree  to  take  second  mortgage  bonds 
instead,  and  the  first  mortgage  is  dis- 
charged, their  rights  as  first  mort- 
gage bondholders  are  gone.  If  the 
corporation  fails  to  issue  to  them  sec- 
ond mortgage  bonds,  as  required  by 
the  agreement,  thtey  will  be  entitled 
to  share  as  second  mortgage  bond- 
holders in  the  proceeds  of  a  fore- 
closure sale,  but  they  are  not  thereby 
restored  to  their  former  position  as 
first  mortgage  bondholders.  Fidelity 
Insurance,  Trust  &  Safe-Deposit  Co. 
V.  Shenandoah  Valley  B."  Co.,  33  W. 
Va.  761,  11  S.  E.  58. 

Where  a  creditor  of  a  corporation 
agrees  to  accept  stock  in  a  new  cor- 
poration, to  be  organized  to  take  over 
the  corporate  property,  in  lieu  of  his 
debt,  his  debt  is  canceled  and  cannot 
be  enforced  against  the  new  company 
where  stock  in  the  new  company  has 
be,en  tendered  to  him  and  refused. 
Smith  V.  Hutchinson  Box  Board  & 
Paper  Co.,  101  Kan.  274,  166  Pac.^  484. 

86  First  Nat.  Bank  of  Chattanooga, 
Tennessee  v.  Radford  Trust  Co.,  80 
Fed.  569,  578. 

37  Freeman  v.  Watson,  215  Fed. 
852. 

The  issuance  by  a  reorganized  bank 
of  certificates  of  deposit  as  evidence 
of  its  debts,  and  their  acceptance  by 
the    creditors    of    the    old    company, 


does  not  operate  as  a  payment  of  the 
debts  and  the  discharge  of  all  the 
stockholders,  of  the  old  company 
from  further  liability  for  their  pay- 
ment, where  the  contrary  intention  is 
clearly  eivident  from  the  reorganiza- 
tion proceedings.  Willius  v.  Mann,  91 
Minn.  494,  501,  98  N.  W.  341,  867. 

A  committee  was  organized  to  pur- 
chase a  portion  of  the  property  of  a 
corporation  during  the  pendency  of 
insolvency  proceedings.  Looking  to- 
wards accomplishment  of  the  result 
by  the  committee,  a  corporation  was 
organized  under  an  agreement  that 
creditors  of  the  insolvent  company 
might  transfer  claims  against  the  in- 
solvent company  to  the  new  company 
in  exchange  for  stock  of  the  latter. 
The  new  c6mpa;ny  did  not,  as  a  mat- 
ter of  fact,  utilize  any  of  the  in- 
debtedness transferred  to  it  by  cred- 
itors in  purchasi»^  the  property  of 
the  insolvent  corporation.  The  court 
held  that  by  a  transfer  of  claims  by 
the  creditors  of  the  insolvent  cor- 
poration, in  exchange  for  stock,  pay- 
ment of  their  claims  could  not  be 
deemed  to  have  taken  place,  but. that 
by  the  transfer  of  the  claims  the  new 
corporation  became  possessed  of  the 
rights  of  the  creditors  as  against  the 
assets  of  the  insolvent  corporation. 
McEwen  V.  Harriman  Land  Co.,  138 
Fed.  797. 

38  Hardy  v.  Swigart,  25  Colo.  136, 
53  Pac.  380. 
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so  surrender  them  in  exchange  for  bonds  secured  by  a  subsequent 
mortgage  that  he  will  lose  any  right  to  the  higher  security,  but 
whether  such  result  is  effected  must  be  determined  in  each  case  from 
the  facts  of  the  particular  transaction.'* 

§4911.  Distribution  of  securities  of  new  company.  Where  the 
trustee  of  a  mortgage  purchases  at  the  foreclosure  sale,  and  the  bond- 
holders, thereafter  reorganize  by  creating  a  new  company,  all  being 
done  as  provided  for  in  the  mortgage,  the  distribution  of  the  stock 
of  the  new  company,  by  an  auditor  appointed  by  the  court,  among 
the  bond  and  coupon  holders  must  be  according  to  the  reorganiza- 
tion plan  and  the  terms  of  the  niortgage.** 

VII.    COMMITTEE 

§4912.  General  considerations.  Where  a  reorganization  is  con- 
templated in  connection  with  a  purchase  of  the  corporate  property 
at  a  judicial  or  execution  sale,  the  appointment  of  a  /committee  to  rep- 
resent the  bondholders,  or  the  bondholders  and  others,  is  generally 
one  of  the  first  steps  taken.  Other  committees  are  also  often  ap- 
pointed to  represent  different  interests.  A  committee  may  also  be 
appointed  where  a  reorganization  is  contemplated  without  any  judi- 
cial or  execution  sale,  although  not  so  frequently  done  as  in  the  for- 
mer case.*^ 

Sometimes  there  are  several  committees.  Thus,  one  may  represent 
the  bondholders  protected  by  the  mortgage  sought  to  be  foreclosed, 
another  may  represent  the  stockholders,  and  still  others  may  repre- 
sent the  second  mortgage  or  inferior  bondholders  or  unsecured  credi- 
tors. 

Generally  a  committee  is  self-appointed,  which  fact,  however,  is 
wholly  immaterial,  since  it  is  impliedly  consented  to  by  those  joining 
in  the  arrangement.*^ 

It  is  necessary,  in  reading  the  decisions,  to  keep  in  mind  that  often 
the  "trustees"  appointed  by  the  bondholders,  as  referred  to,  are  not 

39  Mowry  v.  Farmers '  Loan  &  Trust  the  claims  of  the  creditors  have  been 
Oo.,  76  Fei.  38.  satisfied,  and  to  impose  the  eompensa- 

40  KeaJ  Estate  Trust  Oo.  v.  Penn-  tion  of  the  committee  upon  the  various 
sylvania  Sugar  Refining  Co.,  239  Pa.  companies  interested.  Ecker  v.  Ken- 
456,  86  Atl.  1074.  tucky  Eefining  Co.,  144  Ky.  264,  138 

41  As  part  of  a  reorganization  plan,  S.  W.  264. 

it  is  proper  to  create  a  special  com-  42  Cutter   v.    Iowa   Water   Co.,    128 

mittee  to  operate  the  company  until      Fed.  505. 
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the  trustees  named  in  the  mortgage  but  are  in  reality  the  reorganiza- 
tion committee.*^ 

Committeemen,  ordinarily,  are  not  disqualified  to  act  as  such 
merely  because  they  have  disposed  of  all  their  stock  and  bonds  in  the 
new  company.**  And  of  course  a  bondholder  who  agrees  thereto  can- 
not object  that  two  of  the  three  members  of  a  committee  acted  with- 
out notice  to  the  first  member.** 

§4913,  Powersi,  rights  and  duties — In  general.  A  reorganiza- 
tion committee  are  the  agent  of  the  bondholders  or  other  promoters  of 
the  reorganization,  and  their  powers  depend,  of  course,  upon  the 
authority  which  has  been  expressly  or  impliedly  conferred  upon  them. 
Their  powers  are  defined  and  limited  by  the  reorganization  agree- 
ment.*® They  have  the  authority  expressly  conferred  upon^  them  by 
such  agreement  together  with  such  incidental  powers  as  are  necessary 
to  enable  them  to  carry  out  their  express  powers.*''  Generally  the 
powers  conferred  are  very  broad.**  But  no  ' '  general  powers  are  to  be 
implied  in  their  behalf,  and  express  powers  are  not  to  be  extended 


43  See  Dillining  v.  Bates,  186  Mass. 
123,  71  N.  E.  309. 

44  Haines  v.  Kinderhook  &  H.  Ey. 
Co.,  23  N.  Y.  Misc.  605,  52  N.  Y. 
Supp.  1061,  aff'd  33  N.  Y.  App.  Div. 
154,  53  N.  Y.  Supp.  368. 

45Coppell  V.  Hollins,  91  Hun  (N. 
Y.)  570,  36  N.  Y.  Supp.  500. 

46  United  Waterworks  Co.,  Ltd.  v. 
Stone,  127  Fed.  587;  Central  Trust  Co. 
V.  Carter,  78  Fed.  225;  Bound  v.  South 
Carolina  By.  Co.,  71  Fed.  53;  78  Fed. 
49;  Industrial  &  General  Trust  v.  Tod, 
170  N.  Y.  233,  63  ^.  E.  285;  Barnard 
V.  Fitzgerald,  23  N.  Y.  Misc.  181,  50 
N.  Y.  Supp.  309.  See  Titus  v.  United 
States  Smelting,  Refining  &  Mining 
Exploration  Co.,  240  Fed.  881,  afe'g 
231  Fed.  205. 

The  nature  and  extent  of  the  powers 
of  the  committee  "are  to  be_ sought 
not  in  any  staiute  or  rule  of  the 
common  law,  but  in  the  instrument 
under  which  they  undertook  to  act 
on  behulf  of  the  bondholders.  They 
must  be  held  to  be  invested  with  all 
the  powers  enumerated  in  that  instru- 
ment   together    with    such    incidental 


powers  as  may  be  requisite  to  enable 
them  to  carry  out  those  express 
powers.  The  agreement  with  the 
bondholders  was  both  a  definition  and 
limitation  of  their  powers."  Carter 
V.  First  Nat.  Bank  of  Pocahontas,  128 
Md.  581,  587,  98  Atl.  77. 
'  "While  they  [the  committee]  had  a 
wide  discretion  as  to  all  matters  not 
specifically  provided  for,  as  to  those 
matters  they  were  bound  to  compli- 
ance with  the  stipulations  of  the 
agreement,  which  they  could  neither 
set  aside  nor  disregard.  They  had  no 
power  to  change  that  agreement  with- 
out  the  consent  of  the  bondholders 
whose  representatives  they  were. 
They  could  not  recast  it  nor  surrender 
rights  which  it  expressly  secured  to 
the  bondholders."  Cox  v.  Stokes,  156 
N.  Y.  491,  508,  51  N.  E.  316,  and  see 
§4915,    infra. 

47  Carter  v.  First  Nat.  Bank  of 
Pocahontas,  128  Md.  581,  587,  98  Atl. 
77. 

48  See  Van  Siclen  v.  Bartol,  95  Fed. 
793;  Venner  v.  Fitzgerald,  91  Fed. 
335,  and  also  infra,  this  subdivision 
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by  construction. "  **  In  determining  the  validity  of  acts  of  such  a 
committee,  it  is  not  a  question  of  whether  they  acted  in  good  or  bad 
faith,  but  solely  as  to  what  powers  were  intrusted  to  them.*® 

The  duties  of  the  committee,  being  interwoven  with  their  powers, 
must  likewise  be  determined  largely  from  the  terms  of  the  reorgani- 
zation agreement.  The  committee  are  the  agent  of  those  joining  in  the 
reorganization  agreement,  and  occupy  a  fiduciary  trust  relation 
towards  those  whose  iijtferests  they  represent.*^  They  are,  in  a  broad 
sense,  trustees  for  the  benefit  of  those  joining  in  the  plan,  and  are 
bound  to  protect  their  interests  in  every  reasonable  way.*^  And  it 
has  been  said  that  the  duties  and  obligations  of  such  a  committee  are 
far  more  of  a  fiduciary  nature  than  those  of  the  directors  of  a  cor- 
poration.*^ Moreover,  the  reorganization  agreement  is  often  drawn 
up  by  the  committee,  in  which  case  it  is  to  be  construed  against  them 
and  most  favorably  in  aid  of  the  creditors  or  others  who  appointed 
them  or  whom  they  represent  because  they  have  joined  in  the  agree- 
ment.** 

It  is  the  duty  of  the  committee,  in  executing  their  trust,  to  treat 
all  bondholders  joining  in  the  reorganization  plan,  equitably  and 
ratably,  giving  to  each  a  return  exactly  proportioned  to  the  securi- 
ties actually  deposited  by  each.**  Where  the  committee  are  given 
authority  to  arrange  the  details  of  the  reorganization,  they  may  deter- 
mine and  provide  how  and  when  the  bonds  to  be  issued  by  the  com- 
pany shall  be  payable.*^  And  they  may  issue  only  a  portion  of  the 
authorized  stock,  leaving  the  balance  unissued,  instead  of  issuing 
the  whole.*'  Where  given  full  power  to  act  for  the  corporation,  the 
comm.ittee  may  execute  a  lease  of  property  belonging  to  the  eom- 
pany.*8    And  of  course  the  committee  have  power  to  create  such  liens 

49  Per  Justice  Werner  in  Industrial  fiduciary  nature,  far  more  so  than  the 
&  General  Trust  v.  Tod,  170  N.  T.  233,  directors  of  a  corporation."  Garter  v. 
257,  63   N.  E.  285.  First   Nat.   Bank   of   Pocahontas,   128 

50  Carter    v.    First    Nat.    Bank    of  Md.  581,  5'90,  98  Atl.  77. 
Pocahontas,    12i8    Md.    581,    590,    98  54  See  §4883,  supra. 

Atl.  77.  ■  **  Fuller  v. .  Venable,   108  Fed.   126, 

51  Cushman  v.  Bonfield,  139  111.  219,       129. 

28  N.  E.  937,  aff'g  36  111.  App.  436;  56  Lehigh  Coal  &  Navigation  Co.  v. 

Mawhinney  v.  Bliss,  117  N.  Y.  App.  Central  E.  Co.  of  New  Jersey,  34  N. 

Div.  255,  102  N.  T.  Supp.  279.  J.  Eq.  88,  where  it  was  held  that  they 

58  Cox    V.    Stokes,    156    N.    T.    491,  could  provide   that   the  bonds  should 

507,  51  N.  E.  316.  be  payable  on  or  before  maturity. 

53  "The   duties   and   obligations   of  57  White  v.  Wood,  129  N.  T.  527,  29 

the     members     composing     a     bond-  N.  E.  835,  142  N.  T.  656,  37  N.  E.  108. 

holders '  committee  are  perfectly  clear.  58  Sharpe  v.  Chartiers  Oil  Co.,  232 

They  are  in  the  highest  degree  of  a  Fed.   703. 
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as  in  their  discretion  they  deem  necessary  to  carry  out  the  plan  of  or- 
ganization, where  expressly  authorized  so  to  do.*^  The  settlement  of 
doubtful  claims  may  Ije  within  the  wide  discretion  conferred  upon  a 
committee.®" 

In  making  the  purchase  at  foreclosure  sale,  the  reorganization,  com- 
mittee are  governed  to  a  large  extent,  as  to  their  rights  and  liabilities, 
by  the  same  rules  applicable  to  other  purchasers  at  foreclosure  sales. 
For  instance,  if  the  sale  is  for  cash  and  is  confirmed,  and  the  commit- 
tee fail  to  make  good  their  bid  because  the  price  is  deemed  too  high, 
they  must  make  good  the  difference,  on  a  resale  for  a  less  price,  pro- 
vided the  unsecured  creditors  will  be  benefitted  thereby.®^  If  the 
purchaser  is  a  bondholders'  committee,  the  persons  composing  the 
committee  are  individually  liable  for  the  purchase  price  and  can  be 
sued  therefor  without  making  parties  the  bondholders  whom  they 
represent.*^ 

§  4914.  —  Power  to  construe  reorganization  a^eement.  The  com- 
mittee cannot  excuse  themselves  for  a  breach  of  the  reorganization 
agreement  by  relying  on  a  provision  therein  that  they  should  have 
the  right  to  construe  the  agreement  and  that  their  construction 
should  be  final,  since  the  provision  merely  means  that  it  shall  be  final 
only  if  the  committee  act  in  good  faith.®^ 

§  4915.  —  Power  to  change  or  modify  reorganization  plan  or 
agreement.  The  committee  may  be  expressly  authorized  to  modify 
a  reorganization  plan.**  But  the  committee  have  no  power  to  change 
or  modify  the  reorganization  agreement  unless  those  joining  in  the 

69  Titus  V.  United  States  Smelting,  applicable  to  the  bonds.    Central  Trust 

Refining   &   Mining   Exploration   Co.,  Co.  v.  Carter,  78  Fed.  225. 

240  Fed.  881.  61  Central  Trust   Co.   of  New  York 

60  Where     a     reorganization     com-  v.  Cincinnati,  J.  &  M.  Ey.  Co.,  58  Fed. 

mittee  is  broadly  authorized  to  procure  500. 

the  sale   of  a  railroad,   to   compound  63Middendorf  v.  Baltimore  Eefrig- 

claims     against     the     company     aiid  erating   &   Heating   Co.   of  Baltimore 

pledge   the   bonds   deposited   with   it.  City,  117  Md.  443,  84  Atl.  150. 

it   has    authority    to    agree   with    the  63  "The     defendants     [committee], 

holders  of  apparent  claims  against  the  with  all  their  power,  could  not  make 

company   for   an   assignment   thereof,  a  new  contract,  or  subvert  the  agree- 

and  to  pledge  the  bonds  in  its  hands  ment  by  construing  a  vital  provision 

to  secure  the  sums  promised  to  be  paid  into  or  out  of  it. ' '    Industrial  &  Gen- 

for  such  ajssignment,  and  the  holders  eral  Trust  v.  Tod,  180  N.  Y.  215,  225, 

of   the   claims,  if  they  are  not  paid  73  N.  E.  7. 

as  agreed,  are  entitled  to  be  paid  out  61  See  Lyman  v.  Kansas  City  &  A.  E. 

of  the  proceeds  of  the  foreclosure  sale  Co.,  101  Fed.  636. 
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agreement  consent  thereto  or  such  power  is  expressly  conferred  by 
the  agreement.®^  But  if  the  committee  are  given  the  broad  power 
to  do  anything  they  may  deem  to  be  for  the  best  interests  of  the 
bondholders,  they  may,  upon  the  failure  of  one  plan  of  reorganiza- 
tion, substitute  another  plan.^^  If  the  method  by  which  the  commit- 
tee may  modify  the  plan  or  agreement  is  specially  designated,  then 
of  course  it  can  be  modified  only  in  the  manner  prescribed. 

§4916.  — Organization  of  new  company  in  sister  state.  If  the 
committee  are  given  power  to  organize  the  new  company  in  any  state 
they  choose,  then  a  party  to  the  plan  cannot  object  that  the  new 
company  was  organized  in  another  ■  state,  without  regard  to  whether 
the  law  under  which  it  was  organized  was  the  same  as  the  laws  of  the 
state  where  the  old  company  was  created.*'' 

§  4917.  —  Assessments.  The  committee  are  generally  expressly  au- 
thorized-to  levy  and  collect  assessments,  under  certain  conditions  or 
otherwise;  and  additional  assessments  by  the  committee  which  are 
fairly  within  the  scope  of  the  agreement  and  plan  for  reorganization 
cannot  be  complained  of  by  bondhqlders,  although  in  excess  of  the 
fixed  assessment  .provided  for.** 

§  4918.  —  Eeceipt  and  distribution  of  securities.  Generally  the 
reorganization  agreement  provides  that  those  joining  therein  shall 
deposit  theij*  bonds,  stock  or  the  like  with  the  committee,  within  a 

Co  Industrial  &  General  Trust  v.  Tod,  to    that    extent,    see    Lehigh    C(^al    & 
ISO  N.  Y.  215,  226,  73  N.  E.  7;  United  Navigation   Co.  v.   Central  E.   Co.   of 
Water   Works    Co.    v.   Omaha   Water  New  Jersey,  34  N.  J.  Eq.  88. 
Co.,  164  N.  T.  41,  58  N.  E.  58,  rev'g  As    to    ratification   by    one    of    the 
on  other  grounds  29  N.  Y.  App.  Div.  bondholders  of  a  modification  of  a  re- 
630,    52    N.    Y.    Supp.    1151;    Cox    v.  organization      agreement      unlawfully 
Stokes,  156  N.  Y.  491,  51  N.  E.  316,  made  by  the  reorganization  committee 
rev'g  on  other  grounds  78  Hun  331,  in  favor  of  one  of  the  parties  thereto, 
29  N.  Y.  Supp.  141.  and    to    the   prejudice    of    the    bond- 
Where  a  scheme  for  reorganization  holders,  see  Cox  v.  Stokes,  156  N.  Y. 
is   made  by   the   bondholders,   a   new  491,  51  N.  E.  316,  rev'g  78  Hun  331, 
scheme  essentially  different  cannot  be  29  N.  Y.  Supp.  141. 
enforced  by  the   committee  intrusted  66  6inty  v.  Ocean  Shore  E.  Co.,  172 
with    the    execution    of    the    original  Cal..  31,  155  Pac.  77. 
scheme.     United  Water  Works  Co.  v.  67  Cowell  v.  City  Water  Supply  Co., 
Omaha  Water  Co.,  164  N.  Y.  41,  58  130  Iowa  671,  105  N.  W.  1016. 
N.  E.   58.  *8  Cowell  v.  City  Water  Supply  Co., 

What  is  "matter  of  detail"  within  130  Iowa  671,  105  N.  W.  1016. 
agreement  authorizing  its  modification 
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specified  time,  to  enatle  the  committee  to  carry  out  the  plan  of  reor- 
ganization ;  and  the  committee  are  oftentimes  made  the  agency  for 
distributing  the  securities  of  the  new  company  among  those  so  deposit- 
ing their  securities  issued  by  the  old  company.  It  is  needless  to  state 
that  the  committee  act  as  a  trustee  in  so  receiving  and  distributing 
securities  and  must  act  with  the  utmost  good  faith  and  according  to 
the  terms  of  the  agreement.^  However,  the  committee  must  neces- 
sarily be  accorded  a  wide  discretion  in  receiving  and  distributing 
securities,  which  will  not  be  interfered  with  by  the  courts  except  in  a 
clear  case.''''*  Thus,  where  the  reorganization  agreement  leaves  it  to 
the  discretion  of  a  majority  of  the  committee  as  to  whether  they  shall 
distribute  the  stock  of  the  new  company  at  any  time  before  five  years, 
the  discretion  of  the  committee  will  not  be  interfered  with  by  the 
courts  unless  in  a  clear  ease  of  abuse.'''^ 

The  committee,  where  limited  by  the  agreement  to  a  division  and 
disposition  of  the  securities  of  the  new  company  either  among,  or  for 
the  benefit  of,  the  bondholders,  have  no  power  to  make  a  present  of 
any  interest  whatever  in  the  new  company  to  stockholders  of  the  old 
company  or  to  others  than  the  holders  of  the  bonds. ''^ 

§  4919.  —  Right  to  intervene  in  foreclosure  suit.  Where  there 
are  several  bondholders*  committees,  and  considerable  difference  of 
opinion  exists  between  them,  it  is  proper,  it  seems,  to  permit  them 
to  intervene  in  the  foreclosure  suit.''^ 

§  4920.  —  Rights  as  to  foreclosure  purchase  where  bondholders 
fail  to  pay  assessments.     If  a  majority  of  the  bondholders,  fail  to 

69  Bondholders  of  a  corporation  who  70  As  to  the  discretion  of  a  reor- 
have  exchanged  their  bonds  for  those  ganization  committee  as  to  the  use, 
of  a  reorganized  company,  which,  by  disposition  and  distribution  of  re- 
the  reorganization  agreement,  were  to  served  securities  of  the  new  corpora- 
be  made  a  first  lien  on  the  property  tion,  and  interference  therewith  by  a 
of  the  company,  have  a  right  to  en-  court  of  equity  at  the  suit  of  a 
force  such  agreement,  and  to  insist  stockholder,  see  Venner  v.  Fitzgerald, 
upon  the  retention  by  the  reorganiza-  91  Fed.   335. 

tion  committee  of  'all  securities  placed  'l  Haines  v.  Kinderhook  &  H.  Ky. 

in  its  hands  to  secure  the  taking  up  Co.,  33  N.  Y.  App.  Diy.  154,  53  N.  Y. 

of  prior  liens  until  their   extinguish-  Supp.  368. 

ment  is  assured;  and  an  arrangement  72  United  Water  Works  Co.  v.  Oma- 

by   wMct   such   liens   are   to  be  paid  ha  Water  Co.,  164  N.  Y.  41,  53,  58  N. 

ofE  or  extended  at  the  option  of  the  E.  58. 

holders    does    not    meet    the    require-  73  Farmers '    Loan    &    Trust    Co.    v. 

ments  of  the  agreement.    Peoria  &  B.  Cape  Fear  &  Y.  V.  By.  Co.,  71  Fed. 

By.  Co.  V.  Coster,  97  Fed.  519.  38,  and  see  §  1374,  supra. 
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pay  the  assessments  levied  on  them  to  pay  the  costs  of  the  foreclosure 
sale  and  reorganization,  the  committee  may  abandon  the  purchase ;  '* 
but  if  the  committee  go  ahead  and  themselves  furnish  the  necessary 
money,  the  property  purchased  is  subject  to  the  trust  in  favor  of  those 
joining  in  the  reorganization  agreement.''* 

§4921.  — Duty  to  adopt  plan  of  reorganization  before  sale  in 
foreclosure  suit.  Where  a  reorganization  agreement  is  hiade  by  the 
bondholders  pending  a  foreclosure  suit  on  a  mortgage  securing  such 
bonds,  whereby  the  title  to  such  bonds  is  placed  in  a  committee  who 
are  required  to  adopt  a  plan  of  reorganization  and  give  notice  thereof 
to  the  bondholders,  so  that  any  of  them  may  withdraw  if  the  plan 
is  not  satisfactory,  it  is  the  duty  of  the  committee  to  prepare 
a  plan  and  submit  it  to  the  bondholders  before  the  property  is  sold 
under  foreclosure,  and  the  filing  of  such  a  plan  long  after  the  sale 
does  not  exonerate  the  committee  from  liability.''® 

§  4922.  —  Duty  to  convey  property  purchased  to  new  corporation. 

If  the  corporate  property  is  purchased  at  a  judicial  sale  by  the  com- 
mittee, or  by  the  trustees  in  the  mortgage  as  authorized  by  the  mort- 
gage or  foreclosure  decree,  the  purchaser  holds  the  property  in  trust 
for  those  joining  in  the  reorganization  agreement  or  who  are  entitled 
to  participate  in  the  purchase,  and  in  a  proper  case  must  convey  the 
property  to  the  new  corporation.''"'' 

§  4923.  Certificates  of  deposit.  .  On  deposit  of  the  bonds  with  the 
committee,  certificates  of  deposit  are  usually  issued,  under  which 

V^Indiana,  I.  &.I.  E.  Co- V.  Swannell,  If    trustee    wrongfully    refuses    to 

157  HI.  616,  30  L.  E.  A.  290,  41  N.  B.  convey,  he  may  be  removed.    Harrison 

989.     See  also  Grace  v.  Noel  Mill  Co.  v.  Union  Trust  Co.,  144  N.  Y.  326,  39 

(Tenn.),  63  S.  W.  246.  N.   B.   353. 

75  Indiana,  I.  &  I.  E.  Co.  v.  Swajinell,  The  bondholders  for  whom  the  eom- 
157  111.  616,  3  L.  E.  A.  290,  41  N.  B.  mittee  or  trustee  purchases  become 
989;  Cushman  v.  Bonfield,  139  111.  219,  equitable  tenants  in  common  of  the 
28  N.  E.  937.  property  purchased.     Indiana,  I.  &  I. 

76  Industrial  &  General  Trust  v.  Tod,  E.  Go.  v.  Swannell,  157  111.  616,  30  L. 
180  N.  Y.  215,  73  N.  B.  7.  E.  A.  290,  41  N.  B.  989. 

77  Indiana,  I.  &  I.  E. ,  Co.  v.  Swan-  If  the  trustee  is  authorized  only  to 
nell,  157  111.  616,  30  L.  E.  A.  290,  41  reconvey  to  .the  new  corporation,  he 
N.  E.  989,  aff  'g  54  111.  App.  260 ;  Cush-  cannot  sell  the  property  at  public 
man  v.  Bonfield,  139  111.  219,  28  N".  E.  auction.  James  v.  Cowing,  82  N.  Y. 
937,  aff'g  36  111.  App.  436;   Grace  v.  449. 

Noel  Mill  Co.   (Tenn.  Oh.),  63  S.  W. 
246. 
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the  depositor  acquires  the  right  to  compel  performance  in  equity  of 
the  requirements  of  the  terms  of  the  certificate,  including  the  deliv- 
ery at  the  appropriate  time  to  the  certificate  holders  of  certain  securi- 
ties of  the  reorganized  company.''^  Such  receipts  or  certificates  are 
assignable,''®  but  ordinarily  are  not  negotiable  instruments  so  as  tp 
be  free  from  equities.^"  Where  bondholders  sign  an  agreement  giving 
the  reorganization  committee  full  control  of  their  bonds  which  have 
been  deposited  with  it,  a  subsequent-  purchaser  of  certificates  of 
deposit,  with  knowledge  of  such  agreement,  cannot  recover  back  the 
bonds  so  deposited,^' 

§  4924.  Contracts  of  committee  a&  binding  upon  bondholders.  Con- 
tracts made  by  the  committee,  within  the  scope  of  their  authority, 
are  binding  upon  the  bondholders  who  join  in  the  reorganization 
agreement,  and  cannot  be  set  aside  by  the  court  at  the  suit  of  one  of 
such  bondholders  against  the  persons  contracting  with  the  committee, 
in  the  absence  of  any  claim  of. fraud,  regardless  of  the  existence  of 
conduct  on  the  part  of  the  committee  which  might,  as  between  them 
and  the  bondholders,  amount- to  a  violation  of  their  trust  duties.'® 

§4925.  Notice  to  committee.  Where  a  reorganization  agreement 
makes  the  reorganization  committee  the  agent  of  the  signers  of  the 
agreement,  notice  to  the  committee  of  matters  pertaining  to  the  re- 
organization is  equivalent  to  notice  tb  T;he  signers.*^ 

§  4926.  Liabilities  of  committee  and  their  enforcement  In  a 
proper  case,  the  committee  may  be  held  liable  for  damages  at  the  suit 
of  a  party  to  the  reorganization  agreement.**  Thus,  members  of  the 
reorganization  committee-  may  be  held  liable  for  waste  and  misappli- 

78  See  American  Trust  Co.  v.  Holt-  of   Baltimore,    Maryland   v.   Low,   87 

singer,  226  Mass.  30,  114  N.  E.  956;  Fed.  241. 

Bean  v.  American  Loan  &  Trust  Co.,  82  Brooks   v.   Dick,   135  N.  Y.   652, 

122  N.  Y.  622,  26  N.  E.  11.  32  N.  E.  2S0,  aff 'g  62  Hun  622,  17  N. 

Forms,,   see    Fletcher's    Corporation  Y.  Supp.  259. 
Forms.  83  Cox  v.  Stokes,   78  Hun   (N.  Y.) 

TS  Chicago,   E.    L    &   P.    E.    Co.   v.  331,  29  N.  Y.  Supp.  141,  rev 'd  156  N. 

Howard,  7  "Wall.   (tJ.  S.)  392,  415,  19  Y.  491,  51  N.  E.  316. 
L.  Ed.  117.    See  also  Hubbard  v.  Man-  84  See  Dunning  v.  Bates,  186  Mass. 

hattan  Trust  Co.,  87  Fed.  51,  58.  123,  71  N.\  E.  309;  Industrial  &  Gen- 

80  Chicago,  E.  I.  &  P.  E.  Co.  v.  How-  eral  Trust  v.  Tod,  180  N.  Y.  215,  73 
ard,  7  Wall.  (U.  S.)  392,  415,  19  L.  N.  E.  7;  James  v.  Cowing,  82  N.  Y. 
Ed.  117.  449. 

81  Mercantile  Trust   &  '  Deposit   Co. 
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cation  of  securities,  at  the  suit  of  stockholders  or  other  interested 
persons,  in  a  proper  case.'*  So  an  action  for  an  accounting  is  often 
a  proper  remedy  in  behalf  of  persons  for  whom  the  committee  or 
trustees  are  acting.**  Bondholders  may  sue  the  committee  or  trus- 
tees, where  appointed  by  them,  for  failure  to  account,  in  not  turning 
over  to  the  new  corporation  all  tha.t  ought  to  be  turned  over.'''  And 
if  stock  and  bonds  are  deposited  with  the  committee,  there  is  such  a 
fiduciary  relation  existing  between  the  depositors  and  the  members 
of  the  committee  as  to  create  a  cause  of  action  for  an  accounting  in 
favor  of  the  depositors  against  the  committee  where  they  act  in  bad 
faith  in  connection  therewith,  such  as  by  speculating  with  the  securi- 
ties and  issuing  false  statements  in  regard  thereto  to  the  depositors; 
and  it  is  not  necessary  to  delay  the  action  until  the  work  of  the  reor- 
ganization committee  has  been  completed."  The  chairman  of  a  re- 
organization committee  may  make  himself  personally  liable  for  serv- 
ices rendered  by  a  person  employed  in  the  reorganization.*^ 

On  the  other  hand,  the  committee  ordinarily  are  not  personally 
liable  where  they  act  in  good  faith ;  ^^  and  the  reorganization  agree- 
ment itself  often  expressly  exempts  them  from  personal  liability  ex- 
cept in  cases  of  wilful  misfeasance  or  gross  negligence  or  the  like.'^ 
However,  no  clause  of  immunity  can  be  drawn  that  will  protect  a 
committee  acting  in  bad  faith,  since  such  a  clause  would  be  against 
public  policy  and  hence  not  enforceable.®''  If  the  committee  are  ex- 
Personal  liability  of  trustee  in  deed  87  The  right  of  action  is  in  the 
of  trust  or  mortgage,  see  §§  1349-  bondholders  and  not  in  the  new  eor- 
1355,  supra.           '                                         poration.    Dunning  v.  Bates,  186  Mass. 

Circumstances  may  of  course  arise      123,  71  N.  E.  309. 
under    which   a   bondholder   will   not         .  88  Mawhinney   v.   Bliss,   117   N.  Y. 
be   estopped   from   bringing   suit   for       App.  Div.  255,  102  N.  Y.  Snpp.  279, 
wrongdoing  of  trustees  in  connection      aff'd  without  opinion  189  N.  Y.  501, 
with  the   reorganization  of   a  corpo-      81  N.  E.  1169. 

ration,  though  he  has  accepted  seouri-  89  Gerding  v.  Funk,  48  N.  Y.  App. 

ties  of  the  new  company  supposedly      Div..  603,  64  N.  Y.  Supp.  423,  aff'd 
in  full  satisfaction  of  his  claim.  Dun-      without  opinion  169  N.  Y.  572,  61  N. 
ning  V.  Bates,  186  Mass.  123,  71  N.      E.  1129. 
E.  309.  90  Van  Siclen  v.  Barfrol,  95  Fed.  793; 

85  Mawhinney  v.  Bliss,  124  N.  Y.  "White  v.  Wood,  129  N.  Y.  527,  29  N. 
App.  Div.  609,  109  N.  Y.  Supp.  332,  E.  835,  rev'g  on  other  grounds  59 
aff'd  without  opinion  194  N.  Y.  590,      Hun  619,  13  N.  Y.  Supp.  631. 

88  N.  E.  1125.  91  Van  Sielen  v.  Bartol,  95  Fed.  793  : 

86  Zebley  v.  Farmers'  Loan  &  Trust  Industrial  &  General  Trust  v.  Tod,  170 
Co.,  139  N.  Y.  461,  34  JT.  E.  1067,  ac-      N.  Y.  233,  63  N.  E.  285. 

tion  by  bondholders  against  mortgage  98  Industrial    &    General    Trust    v. 

trustee;   Mawhinney  v.  Bliss,  117  N.      Tod,  180  N.  Y,  215,  225,  73  N.  E.  7. 
T,  App.  Div.  255,  102  N.  Y.  Supp.  279. 
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pressly  exempted  from  personal  liability  for  their  acts  except  in  ease 
of  wilful  malfeasance  or  gross  negligence,  they  are  not  liable  for  the 
failure  of  an  impracticable  plan  of  organization,  where  tliey  acted  in 
good  faith,  although  they  may  have  made  mistakes.** 

Where  the  reorganization  ..agreement  requires  the  committee  to 
adopt  a  reorganization  plan  and  give  notice  thereof  ta  the  bondholders 
so  that  any  of  them  might  withdraw  if  the  plan  should  not  be  satis- 
factory, an  action  of  conversion  will  not  lie  against  the  members  of 
the  committee  for  using  the  bonds  to  pay  the  purchase  price  of  the 
property  bid  in  at  the  foreclosure  sale,  without  first  submitting  a  plan 
of  reorganization  as  required  by  the  agreement,  since  such  failure 
to  perform  is  a  breach  of  contract  but  not  a  conversion  of  the  bonds.®* 

Where  a  committee  are  sued  by  a  bondholder  for  breach  of  the  reor- 
ganization agreement,  as  a  breach  of  contract,  based  upon  the  failure 
of  the  committee  to  file  the  plan  of  reorganization  before  the  fore- 
closure sale,  it  is  necessary,  in  order  to  recover  damages,  to  show 
actual  damage,  from  such  acts  of  the  committee.®*  And  where  a  bond- 
holder was  wrongfully  deprived  of  his  right  to  withdraw  his  bond 
deposited  with  a  committee  in  charge  of  reorganization  proceedings, 
his  damages  were  held  to  be  the  value  of  the  bond  at  the  date  of  the 
violation  of  the  agreement.  And  where-  it  appeared  that  for  years  the 
bonds  of  the  corporation  had  been  without  market  value,  it  was  held 
that  the  value  could  be  established  approsdmately  on  the  basis  of  the 
intrinsic  value  of  the  property  on  which  they  were  a  lien.®^ 

§  4927.  Compensation  and  expenses.  The  committee  are  entitled 
to  coihpensation  for  their  services  and  reimbursement  for  sums  neces- 
sarily expended  by  them,®'  although  the  right  to  and  amount  of 

93  Van  Siclen  v.  Bartol,  •  95  Fed.  Where  a  committee  appointed  by 
793.  bondholders  to  reorganize  the   oorpo: 

94  Industrial  &  General  Trust  v.  ration  by  foreclosure  of  the  mort- 
Tod,  170  N..  Y.  233,  63  N.  B.  285,  gage  securing  the  bonds  and  the  pur- 
rev 'g  52  N.  Y.  App.  Div.  195,  '64  N.  chase  of  the  property  at  foreclosure 
Y.  Supp.  1093.  for  the  benefit  of  a  corporation  to  be 

95  Industrial  &  General  Trust  v.  organized  act  in  perfect  good  faith, 
T6d,  93  N.  Y.  App.  Div.  263,  87  N.  compensation  for  the  services  ren- 
Y.  Supp.  687,  rev'd  om  other  grounds  dered  will  not  be  denied  them  on  the 
180  N.  Y.  215,  73  N.  E.  7.  ground  that  the  validity  of  such  fore- 

96  Industrial  &  General  Trust  v.  closure  and  the  title  to  the  property 
Tod,  180  N.  Y.  215,  73  N.  E.  7,  rev'g  purchased  has  become  involved  in 
93  N.  Y.  App.  Div.  263,  87  N.  Y.  Supp.  protracted  litigation.  Mills  v.  Pot- 
687.  ter,  189  Mass.' 238,  75  N.  E.  627. 

97  See    Louisville    &   N.    E.    Co.    v.  Compensation  of  trustee  in  deed  of  ' 
Schmidt,  128  Ky.  229, 107  S.  W.  745.  trust,  see  §  1356,  supra. 
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compensation  depends  largely  on  the  terms  of  the  agreement.®'  How- 
ever, claims  for  services  and  expenses  in  connection  with  the  reor- 
ganization plan  are  matters  strictly  'between  the  committee  and  the 
parties  benefited,  i.  e.,  the  participants  in  the  reorganization  agree- 
ment ;  and  hence  the  committee  have  no  right  to  share  in  the  proceeds 
of  the  judicial  or  execution  sale  where  all  the  bondholders  entitled  to 
share  in  such  proceeds  were  not  parties  to  the  reorganization  agree- 
ment.®® 

Sometimes  the  reorganization  agreement  itself  provides  that  if  it 
is  modified,  bondholders  may  withdraw  upon  payment  of  their  share 
of  the  expenses  incurred,  in  which  case,  of  course,  bondholders  who 
do  so  withdraw  are  required  to  pay  only  their  share  of  the  expenses 
incurred  in  furtherance  of  the  old  plan  as  distinguished  from  the 
expenses  of  the  modified  plan.^ 

Payment  of  the  committee  for  moneys  expended  by  them  is  gov- 
erned by  no  particular  rules  other  than  those  relating  to  the  payment 
of  any  trustees  or  agents.^  Payments  by  a  committee  of  the  bond- 
holders of  an  insolvent  company  of  a  commission  for  the  sale  of  new 
bonds,  to  a  firm,  one  of  the  members  of  which  is  a  member  of  the  com- 
mittee, are  not  neieessarily  to  be  disallowed.^  The  expenses  incurred 
by  a  committee  in  a  former  attempt  to  reorganize  are  not  chargeable 
to  bondholders  who  did  not  join  in  the  first  plan  but  only  in  the  subse- 
quent plan.*  Opera,ting  expenses  of  a  railroad,  while  a  committee 
representing  bondholders  and  stockholders  are  in  charge,  are  entitled 
to  priority  over  the  mortgage  debt.*  The  reorganization  committee 
are  not  entitled  to  the  issuance  to  them  by  the  new  company,  as  an  in- 
dividual payment,  of  preferred  stock  at  less  than  the  par  value  thereof 
to  be  paid  in  cash,  where  the  new  company  is  not  indebted  to  the  com- 
mittee and  all  the  securities  of  the  new  corporation  were  issued  to 
the  reorganization  committee  for  certain  purposes.®     It  would  seem 

98  Mills  V.  Potter,  189  Mass.  238,  75  divide   expenses.     In   re   Fidelity  In- 

N.  E.  627.  surance  Trust  &  Safe-Deposit  Co.,  106 

98  Trust  &  Deposit  Co.  of  Onondaga  Pa.  St.  144. 

V.    Spartanburg   Waterworks    Co.,    97  1  Kennedy  v.  Kennedy,  70  Hun  (N. 

Fed.  409.  Y.)   257,  24  N.  Y.  Supp.  424. 

The    chairmaH    of    a,    bondholders'  2 See    Carver    v.    Southern    Iron    & 

protective   committee   is   not   entitled  Steel  Co.  (N.  J.  Ch.),  78  Atl.  240. 

to  be  paid  for  services  and  expenses,  3  Mills  v.  Potter,  189  Mass.  238,  75 

out  of  the  fund,  where  there  was  no  N.  E.  627. 

contract  between  him,  and  the  bond-  4  Van  Siclen  v.  Bartol,  96  Fed.  793. 

holders  as  a  whole.     Trust  &  Deposit  5  Scott  v.  Queen  Anne 's  E.  Co..  162 

Co.  of  Onondaga  v.  Spartanburg  Wat-  Fed.  828. 

erworks  Co.,  97  Fed.  409.  6  Carver   v.   Southern  Iron  &  Steel 

The  bondholders  impliedly  agree  to  Co.,  78  N.  J.  Eq.  81,  78  Atl.  240. 
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that  where  the  committee  necessarily  pay  out  their  own  money  in 
connection  with  the  trust,  in  buying  in  the  securities  of  the  new  com- 
pany which  had  been  pledged,  they  are  entitled  to  be  repaid  the 
money  advanced  by  them  before  they  will  be  required  to  distribute 
such  securities.'' 

After  a  foreclosure  sale,  the  organisation  of  a  new  company  and 
the  conveyance  of  the  property  to  the  new,  company,  the  committee 
may  stie  in  equity  to  obtain  an  allowance  of  their  accounts  for  moneys 
paid  and  expenses  incurred  and  services  rendered,  and  an  order  di- 
,recting  the  distribution  of  the  stock  of  the  new  corporation  and  a  dis- 
charge from  their  trust.* 

VIII.    EIGHTS  OF  STOCKHOLDEES 

§4928,  In  general.  A  few  rules  are  stated  in  this  subdivision 
which  are  peculiar  to  the  rights  of  stockholders.  Other  rules 
applicable  both  to  stockholders  and  creditors,  in  connection  with  reor- 
ganizations, such  as  the  right  to  participate  in  a  reorganization  as 
conferred  by  statute  or  the  reorganization  agreement,®  and  what  con- 
stitutes, and  the  effect  of,  joinder  in  a  reorganization  £igreement,^"  are 
stated  in  preceding  subdivisi6ns. 

§  4929.  Right  to  combine  to  procure,  or  purchase  at,  judicial  or 
execution  sale — General  rule.  A  majority  of  the  stockholders  of  a 
corporation  cannot  combine  to  procure  a  foreclosure  and  sale,  and  a 
reorganization,  to  the  prejudice  of  the  other  stockholders,  since  the 
majority  occupy  a  fiduciary  relation  towards  the  minority,  and  it  is 
their  duty  to  see  that  the  best  possible  price  is  obtained  at  the  sale. 
Collusion  on  their  part  wHl  entitle  an  injured  stockholder  to  sue  to 
set  the  sale  aside.^^  A  majority  of  the  stockholders,  however,  may 
purchase  at  the  sale,  by  themselves  or  through  an  agent,  and  reor- 
ganize, if  they  do  so  in  good  faith,  and  without  taking  any  undue 
advantage.^^    Thus,  in  one  case,  where  part  of  the  stockholders  com- 

7  Coppell  V.  Hollins,  91  Hun  (N.  T.)  Loan  &  Trust  Co.  v.  New  York  &  N. 
570,  36  N.  Y.  Supp.  500.  E.  Oo.,  150  N.  Y.  410,  34  L.  E.  A.  76, 

8  See  Mills  v.  Potter,  189  Mass.  238,  55  Am.  St.  Eep.  689,  44  N.  E.  1043. 
75  N.  B.  627.                  '  To  such  a  suit,  the  trustees  and  the 

9  See  §§  4896-4900,  supra.  consenting  stockholders  must  be  made 

10  See   §§  4901-4911,   supra.  parties,    or   the    bill    will    be    demur- 

11  See  Mason  v.  Pewabie  Min.  •Co.,  rable.     Eibon  v.  llailroad  Companies, 
133  U.  S.  50,  33  L.  Ed.  524;  Eibon  v.  16  Wall.  (TJ.  S.)  446,  21  L.  Ed.  367. 
Eailroad  Companies,  16  Wall.  (V.  S.)  13  Pewabie  Min.  Co.  v.  Mason,  145 
446,  21  L.  Ed.  367;  Hanley  v.  Balch,  TJ.  S.  349,  36  L.  Ed.  732;   Armour  v. 
94  Mich.  315,  53  N.  W.  954;  Farmers'  ,  E.  Bement's  Sons,  123  Fed.  56;  01m- 
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bined  to  purchase  the  corporate  property  at  judicial  sale,  the  court 
said  that  ' '  the  magnitude  of  the  property  involved  in  the  foreclosure 
would  naturally  prevent  an  individual  (unless  possessed  of  great 
wealth)  from  bidding  on  the  sale.  The  plaintiffs,  who  together  owned 
a  large  number  of  shares,  had  a  right  to  enter  intp  any  arrangement 
for  the  protection  of  their  interests  not  prohibited  by  law.  This  was 
not  the  ease  of  a  combination  between  persons  having  no  prior  interest 
in  the  property  to  suppress  bidding  at  a  judicial  sale  for  speculative 
purposes.  The  arrangement  made  was,  so  far  as  appears,  a  reasonable 
and  honest  attempt  on  the  part  of  the  plaintiffs,  to  save  their  prop- 
erty from  being  sacrificed  on  the  foreclosure.  The  other  stockholders 
and  bondholders  were  at  liberty  to  bid  on  the  sale.  The  mere  fact 
that  an  arrangement,  fairly  entered  into,  with  honest  motives,  for  the 
preservation  of  existing  rights  and  property,  may  incidentally  restrict 
competition  at  a  public  or  judicial  sale,  does  not,  we  think,  render  the 
arrangement  illegal. ' '  ^* 

So  it  is  not  per  se  fraudulent  for  the  stockholders  of  an  insolvent 
corporation  to  combine  with  the  bondholders  to  purchase  the  prop- 
erty at  foreclosure  sale  and  to  reorganize,  although  it  tends  to  show 
fraud ;  ^*  but  such  a  combination  between  bondholders  and  stock- 
holders is  fraudulent  and  invalid  as  to  unsecured  creditors  where  the 
stockholders  are  thereby  preferred  over  such  creditors.^^ 

§4930.  — Purchase  by  stockholders  who  are  directors  or  other 
officers.  The  managers  or  directors  and  other  officers  of  a  corpo- 
ration are  in  a  sense  trustees  both  for  its  stockholders  and  creditors, 
and  therefore  they  have  no  right,  although  they  may  also  be  creditors, 
to  enter  into  any  combination,  the  object  of  which  is  to  divest  the 
company  of  its  property,  and  obtain  it  for  themselves,  directly,  or 
indirectly,  at  a  sacrifice.  They  have  no  right  to  obtain-  any  profit 
or  advantage  for  themselves  at  the  expense  of  the  company  or  its 
stockholders,  or  even  of  its  bondholders.  If  the  company  is  embar- 
rassed and  there  is  any  necessity  to  sell  its  property,  it  is  their  duty, 
to  the  extent  of  their  power,  to  secure,  for  all  those  whose  interests 

stead  V.  Distilling  &  Cattle  Feeding  at   a'  foreclosure    sale,   and   minority 

Co.    73  Fed.  44;  Carter  v.  Ford  Plate  stockholders  cannort  object  thereto  un- 

Glass  Co.,  85  Ind.  180;  Price  v.  Hoi-  less  the  sale  was  actually  fraudulent, 

comb,    89   Iowa   123,   56   N.   W.   407;  Eorthchild  v.  Memphis  &  C.  E.  Co.,  113 

"Wilson     V.     Proprietors     of     Central  Fed.  476. 

Bridge,  9  E.  I.  590.  13  Marie  v.  Garrison,  83  N.  T.  14,  27. 

See  also  §4010  et  aeq.,  chapter  on  l4Wenger  v.  Chicago  &  E.  E.  Co., 

Stockholders.  114  Fed.  34,  and  see  §  4937,  infra. 

Majority  stockholders  may  purchase  15  See  §  4949,  infra. 
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are  in  their  charge,  the.  highest  possible  price  which  can  he  obtained 
for  it.  It  follows  that,  in  equity,  they  will  not  be  permitted  to  retain 
any  profit  or  advantage  which  they  may  make  by  disregard  or  viola- 
tion of  this  duty.^^ 

This  principle  was  applied  in  the  Supreme  Court  of  the  United 
States,  in  a  leading  case,  where  the  managers  and  officers  of  an  em- 
barrassed railroad  company,  holding  a  small  portion  of  its  bonds,  of 
which  a  much  greater  portion  was  held  by  nonresidents,  obtained  an 
order  of  sale  under  a  mortgage  to  secure  the  bonds,  and  proceeded  in  a 
hasty  and  rather  secret  way  to  sell  the  road  and  to  buy  it  in  for  them- 
selves at  a  price  much  below  its  value,  the  conditions  of  the  sale  being 
made  such  as  to  render  it  difficult  for  persons  generally  to  purchase, 
and  the  whole  proceeding  of  sale  being  attended  also  with  evidences 
of  gross  disregard  of  the  interests  of  the  bondholders  generally,  and 
of  the  stockholders.  Under  these  circumstances,  the  sale  was  set  aside 
at  the  suit  of  the  other  bondholders.^' 

This  doctrine,  however,  does  not  absolutely  prohibit  directors  or 
other  officers  of  a  corporation  from  purchasing  at  a  foreclosure  sale  of 
its  property  brought  about  by  others  than  themselves,  or  from  being 
interested  in  such  a  purchase,  if  the  transaction  is  free  from  fraud? 
and  the  property  is  not  sold  at  a  sacrifice  by  reason  of  their  interest 
in  the  purchase.^® 

16  Jackson  V.  Ludeling,  21' Wall.  (U.  41  N.  J.  Eq.  635,  .7  Atl.  514;  Mu'n- 
S.)  616,  22  L.  Ed.  492 ;  Sparrow  v.  E.  son  v.  Syracuse,  G.  &  C.  R.  Co.,  29 
Bement  &  Sons,  142  Mich.  441,  10  L.  Hnn  (N.  Y.)  76,  103  N.  T.  58,  8  N. 
B.  A.  (N.  S.)  725,  105  N.  W.  881,  12  B.  355;  Hope  v.  Valley  City  Salt  Co., 
Det.  L.  N.  798,  holding  that  the  same  25  W.  Va;.  789. 

rule  applies  to  a  judicial  sale  as  to  a  Laches  raay  bar  any  right  to  relief, 

private  sale.  Twin  Lick  Oil  Co.  v.  Marbury,  91  TJ. 

Directors  cannort  profit  by  a  sale  of  S.  587,  23  L.  Ed.  328 ;  Burgess  v.  St. 

the    corporate    property    nor    obtain  Louis  County  R.  Co.,  99  Mo.  496,  12  S. 

benefits  thereby  not  accruing  to  the  W.  1050. 

other  stockholders.     Smith  v.   Smith,  18  McKittriek     v.     Arkansas     Cent. 

Sturgeon  &  Co.,  125  Mich.  234,  84  N.  Ry.  Op.,  152  TJ.  S.  473,  38  L.  Ed.  518. 

W.  144.  See    also    §§2291-2302,    and    §1396, 

17  Jackson  v.  Ludeling,  21  Wall.  (TJ.  notes  26,  27,  supra;  Hay  den  v.  Official 
S.)  616,  22  L.  Ed.  492.  See  also  Hotel  Red-Book  &  Directory  Co.,  42 
Jones,  McDorwell  &  Co.  v.  Arkansas  Fed.  875;  Credit  [Co.  v.  Arkansas 
Mechanical  &  Agricultural  Co.,  38  Cent.  R.  Co.,  15  Fed.  46;  Hill  v.  Nis- 
Ark.  17;  Allen  v.  Jackson,  122  111.  bet,  100  Ind.  341;  Osborne's  Adm'x 
567,  13  N.  E.  840;  Harts  v.  Brown,  v.  Monks,  14  Ky.  L.  Rep.  606,  21  S. 
77  HI.  226;  Covington  &  L.  R.  Co.  v.  W.  101;  Saltmarsh  v.  Spaulding,  147 
Bowler's  Heirs,  9  Bush  (Ky.)  468;  Mass.  224,  17  N.  E.  316;  Lucas  v. 
Raleigh  v.  Fitzpatriok,  -43  N.  J.  Bq.  IMant,  111  Mich.  426,  69  N.  W.  735; 
501,  11  Atl.  1;  Wilkinson  v.  Bauerle,  Faster    v.    Belcher's    Sugar   Refining 
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§  4931.  Right  to  participate  in  reorganization — In  general. 
"Whether  all  the  stockholders  have  a  right  to  participate  in  a  reorgani- 
zation depends  primarily  upon  whether  the  reorganization  is  in  con- 
nection with  a  judicial  or  execution  sale,  or  is  independent  thereof 
and  without  any  such  sale.^^ 

§  4932.  —  Where  reorganization  is  in  connection  with  judicial  or 
execution  sale.  Inasmuch  as  the  effect  of  a  judicial  or  execution 
sale  of  all  the  corporate  property  and  reorganization,  where  not 
fraudulent,  is  to  extinguish  the  rights  of  the  stockholders  of  the  old 
company  unless  otherwise  provided  for.^o  they  have  no  right  to  par- 
ticipate in  a  reorganization  by  bondholders  in  connection  with  a  fore- 
closure sale  unless  they  are  given  such  right  by  the  reorganization 
agreement — and  then  only  upon  the  terms  and  conditions  imposed 
by  the  agreement, — ^^  or  the  right  is  secured  to  them  by  the  fore- 
closure decree**  or  by  statute.*'     The  bondholders,  in  preparing  a 


Co.,  118  Mo.  238,  24  S.  W.  63;  Ingle- 
hart  V.  Thousand  Island  Hotel  Co., 
109  N.  T.  454,  17  N.  E.  358;  Harpen- 
ding  V.  Munson,  91  N.  Y.  650;  Col- 
lege Park  Elee.  Belt  Line  v.  Ide,  15 
Tex.  Civ.  App.  273,  40  S.  W.  64. 

Acts  of  the  president  and  trustees 
of  a  corporation,  without  fraudulent 
intent,  and  after  reasonable  notice 
to  stockholders,  whereby  a  reorgani- 
zation is  promoted  which  preserves 
from  extinguishment  by  foreclosure 
a  part  of  the  interests  of  assenting 
stockholders,  are  not  fraudulent  as  to 
the  original  organization,  although  a 
large  personal  profit  accrues  there- 
from to  the  president,  who  is  the 
principal  promoter  of  the  reorgani- 
zation. Symmes  v.  Union  Trust  Co., 
.  60  Fed.  830. 

19  See  §§  4857-4867,  supra. 

20  Thornton  v.  Wabash  Ey.  Co.,  81 
N.  Y.  462. 

Independently  of  statute,  the  only  in- 
terest stockholders  have  after  a  fore- 
closure sale  of  all  the  corporate  prop- 
erty is  in  any  surplus  remaining  after 
satisfying  the  moTtgage.  Vatable  v. 
New  York,  L.  E.  &  W.  E.  Co.,  96  N. 
Y.  50. 

21  Vatable  v.  New  York,  L.  E.  &  W. 


E.  Co.,  96  N.  Y.  50,  and  see  §4896, 
supra. 

Hence  a  provision  in  a  reorganiza- 
tion agreement  to  which  stockholders 
are  not  parties,  giving  them  a  right 
to  exchange  their  stock  for  stock  in 
the  new  compajiy  upon  certain  con- 
ditions, is  merely  an  act  of  grace  on 
the  part  of  the  bondholders,  so  that 
in  order  to  be  entitled  to  such  stock  a 
stockholder  must  strictly  comply  with 
all  the  conditions.  I>ow  v.  Iowa  Cent. 
Ey.  Co.,  144  N.  Y.  426,  39  N.  E.  398. 

Stockholders  are  admitted  into  re- 
organization plans  as  a  matter  of  fa- 
vor, and  since  the  foreclosure  sale 
destroys  all  their  rights  in  nearly 
every  case,  their  only  rights  are  those 
conferred  by  the  reorganization  plan, 
provided  the  foreclosure  sale  ia  a 
valid  one.  Thornton  v.  Wabash  Ey. 
Co.,  81  N.  Y.  462. 

A  stockholder  permitted  as  a  mat- 
ter of  favor  to  participate  in  a  bond- 
holders '  reorganization  agreement 
must  accept  the  plan  as  an  entirety 
or  not  at  all.  Miller  v.  Dodge,  28  N. 
Y.  Misc.  640,  59  N.  Y.  Supp.  1070. 

22  See  Wood  v.  Dubuque  &  S._  C.  E. 
Co.,  28  Fed.  910. 

23  Statutes  providing  for  reorgani- 
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plan  of  reorganization,  may  exclude  both  the  stockholders  and  other 
creditors  from  the  benefit  of  such  agreement.^*  Stockholders  cannot 
have  a  consent  decree  of  foreclosure  and  sale  set  aside,  where  there  is 
no  fraud,  where  they  have  not  been  diligent  in  opposing  the  plan  of 
reorganization  or  in  attacking  the  decree,  and  they  make  no  offer  to  do 
equity  by  paying  the  floating  debt,  and  where,  in  fact,  the  indebted- 
ness is  so  great  the  stockholders  have  no  interest  in  the  property .^^ 

But  where  a  foreclosure  was  instigated  by  the  majority  stockholder, 
and  he  bid  in  the  property  through  a  new  company  in  Which  he 
took  all  the  stock,  it  was  held  that  an  implied  trust  in  the  new  stock 
arose  in  favor  of  minority  stockholders  to  the  extent  of  their  interest 
in  the  old  stock,  notwithstanding  the  old  stock  was  of  little  if  any 
substantial  value,  where  the  bid  was  paid  in  bonds  of  the  new  com- 
pany .2*  So  if  the  transfer  to  a  new  corporation  is  in  fact  fraudulent 
as  to  a  minority  stockholder  of  the  old  corporation,  it  is  immaterial 
that  the  transfer  was  accomplished  through  the  agency  of  valid  mort- 
gages and  judicial  sales  thereunder.^'' 

A  minority  Stockholder  cannot  enjoin  a  plan  of  reorganization  by 
the  majority  whose  intention  it  is  to  acquire  the  corporate  assets  by 
purchase  at  a  public  sale  from  the  trustees  in  bankruptcy  of  the 
insolveint  company,  where  he  has  refused  to  participate  in  the  reor- 
ganization.^* 


zation  after  a  judicial  or  execution 
sale  sometimes  give  stockholders  the 
right  to  participate  iu  the  benefits  of 
the  reorganization  upon  compliance 
with  certain  conditions  within  a  speci 
fied  time.  Vatable  v.  New  York,  L, 
E.  &  W.  E;  Co.,  96  N.  Y.  50. 

24Paton   V.   Northern   Pac.  B.   Co, 
85  Fed.  838,  842. 

85  Carey  v.  Houston  &  T.  C.  By.  Co. 
52  Fed.  671. 

Stockholders  of  an  insolvent  corpo 
ration,  who  are  ^unwilling  to  pay  off 
the  pressing  debts  of  the  company, 
ought  not  to,  and  will  not,  receive  the 
favorable  attention  of  the  courts 
where  they  seek  to  prevent  a  reor- 
ganization plan  agreed  on  by  the  cred- 
itors of  the  company,  especially  where 
the  stockholders  are  permitted  to 
share  therein  on  a  fair  basis.  See 
Carey  "v.  Houston  &  T.  C.  By.  Co.,  52 
Fed.  671,  45  Fed.  438. 


The  foreclosure  decree  pursuant  to 
a  reorganization  plan  should  not  be 
set  aside  at  the  suit  of  a  stockholder, 
where  the  creditors  were  agreed  as 
to  the  decree  rendered,  and  the  com- 
pany was  not  injured  thereby,  and 
the  stockhcrlders  have  been  actually 
benefited  thereby.  Carey  v.  Houston 
&  T.,  0.  By.  Co.,  45  Fed.  438. 

26  Cutting  V.  Baltimore  &  O.  B.  Co., 
35  N.  Y.  Misc.  616,  72  N.  Y.  Supp.  27-, 
afE'd  65  N.  Y.  App.  Div.  414,  73  N.  Y. 
Supp.  21. 

27  Sparrow  V.  B.  Bement  &  Sons,  142 
Mich.  441,  10  L.  B.  A.  (N.  S.)  725,  105 
N.  W.  881,  12  Det.  L.  N.  798;  Grace 
V.  Noel  Mill  Co.  (Tenn.),  63  S.  W. 
246. 

28  Schuler  v.  Woodward,  169  Fed. 
1012,  holding,  however,  that  the  plan 
would  be  enjoined  if  the  sale  was  to 

.be  a  voluntary  one  by 'the  majority, 
for  stock  in  a  new  corporation. 
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§  4933.  —  Rights  of  nonassenting  stockholders  where  reorgaoiza.- 
tion  is  not  connected  with  judicial  or  execution  sale.  This  matter 
has  already  been  noted  in  preceding  sections.*®  The  rights  of  dissent- 
ing stockholders  to  payment  in  cash  is  often  provided  for  by  statute.^" 

§  4934.  Liability  of  stockholders  for  debts  of  old  or  new  corpora- 
tions. The  liability  of  stockholders  to  creditors  cannot  be  evaded 
by  a  reorganization.*^  However,  there  is  no  implied  liability  on  the 
part  of  a. stockholder  of  the  old  company,  to  pay  calls  for  the  benefit 
of  the  reorganized  company,  to  which  reorganization  he  has  not  oon-- 
sented.**  In  one  case  in  Minnesota,  where  a  bank  was  reorganized 
without  foreclosure,  but  a  number  of  stockholders  in  the  old  bank 
took  no  part  in  the  reorganization  proceedings  and  did  not  become 
stockholders  in  the  new  bank,  and  thereafter  the  reorganized  bank 
became  insolvent,  it  was  held  that  the  stockholders  not  joining  in  the 
new  company  were  only  secondarily  liable  for  the  debts  of  the  old 
company,  and  that  all  remedies  against  the  stockholders  of  the  new 
company  should  first  be  exhausted.*' 

IX.   BIGHTS  OF  BONDHOLDERS 

§  4935.  In  general.  There  is  no  question  but  that  bondholders 
may  foreclose,  upon  default,  purchase  at  the  sale,  and  reorganize  the 
corporation,  so  as  to  cut  off  completely  the  rights  of  all  inferior  liens 
and  those  of  unsecured  creditors,  as  well  as  the  rights  of  stockholders, 
and  prevent  them  from  sharing  in  any  way  in  the  reorganization  or 
its  benefits,  provided  there  is  nothing  to  the  contrary  in  the  mortgage 
or  a  statute  or  the  fpreclosurt  decree.**  However,  this  is  rarely  done 
except  in  cases  of  utter  insolvency  and  where  a  reorganization  would 
be  impractical  or  of  doubtful  benefit,  but  on  the  contrary  the  reor- 
• 

29  See    §§  4863-4867,   supra.  subscriber  to  stack  that  he  will  pay 

30  Schickler    v.    Washington    Brew-       his  subscription  for  the  benefit  of  a . 
ery  Co.,  33  App.  Cas.  (D.  C.)  35,  hold-       new   corporation   to   which  the   orig- 
ing  certain   stockholders  not  dissent-      inal    corporation    transfers   its    assets 
ing  stockholders  so  as  to  be  entitled      under  a  reorganization  scheme  as  pro- 
to  relief.  vided  by  the  English  Companies  Act. 

31  Sprague  v.  Nat.  Bank  of  Amer-  Bank  of  China,  Japan  &  The  Straits 
ica,  172  HI.  149,  42  L.  E.  A.  606,  64  v.  Morse,  168  ,N.  T.  458,  56  L.  E.  A. 
Am.  St.'  Eep.  17,  50  N.  B.  19.  139,  85  Am.   St.  Rep.   676,  61  N.  E, 

32  Bank    of    China,    Japan    &    The      774. 

Straits  v.  Morse,  168  N.  Y.  458,«480,  33Willius  v.  Mann,  91  Minn.   494, 

56  L.  B.  A.  139,  85  Am.  St.  Eep.  676,      98  N.  W.  341,  867. 
61  N.  E.  774.  34  See   Moss   v.    Geddes,   28   N.   Y. 

There  is  no  implied  agreement  of  a      Misc.  291,  59  N-  Y.  Supp.  867., 
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ganization  plan  usually  is  thrown  open  to  stockholders  and  often 
to  inferior  bondholders  and  unsecured  creditors.^*  In  a  federal 
case,  Judge  Hook,  in  commenting  on  this  question,  said  that  "there 
is  no  doubt  but  that  bondholders  have  a  right,  upon  default,  to  a  strict 
foreclosure  and  sale  according  to  the  terms  of  their  mortgages  and' 
the  applicable  statutes,  and  to  leave  the  holders  of  junior  securities, 
unsecured  creditors,  and  stockholders  to  protect  themselves  as  best 
they  can.  But  in  practice,  on  a  large  scale,  and  except  in  cases  of 
utter  insolvency,  that  is  rarely  done  in  these  days.  If  the'  financial 
difficulties  resulting  in  receivership  are  not  mortal,  but  are  mere  em- 
barrassments, which  may  be  relieved  by  time  and  readjustment,  the 
custom  is  a  reorganization,  embodying  a  recognition  of  all  interests — 
bonds  and  other  lien  debts,  general  debts,  and  stocks — as  far  down  the 
scale  of  preference  as  the  value  of  the  pi?operty  and  sound  business 
judgment  reasonably  justify."*®  The  purpose  of  giving  interests 
to  other  creditors  >and  stockholders  has  been  said  to  be  to  "prevent 
delay  and  expenditure  arising  out  of  litigation  between  creditors, 
which  are  sometimes  almost  ruinous,"  and  to  "lessen  the  risk  of  re- 
demptions. ' '  *' 

In  case  of  a  reorganization  independent  of  any  foreclosure  or  other 
judicial  or  execution  sale,  the  reorganization  is  often,  if  not  usually, 
by  agreement  merely  of  the  stockholders,  although  in  many  eases  bond- 
holders or  other  creditors  join  in  the  .agreement,  and  sometimes  the 
agreement  is  between  bondholders  and  other  creditors  without  the 
stockholders  joining  therein. 

The  rights  of  bondholders  to  participate  in  the  reorganization,  as 
conferred  by  the  reorganization  agreement,  is  treated  of  in  another 
subdivision,**  as  is  the  question  of  what  constitutes,  and  the  effect  of 
joinder  in  the  reorganization  agreement.*® 

§4936.  Right  of  one  bondholder  to  exclude  other  bondliolders 
from  benefit  of  mortgag'e.  When  two  or  more  persons  have  a  com- 
mon interest  in  a  security,  equity  will  not  allow  one  of  them  to  appro- 
priate it  exclusively  to  himself,  or  to  impair  its  worth  to  the  others. 
Community  of  interest  involves  mutual  obligation.    It  has  been  held, 

35  See  Louisville  Trust  Co.  v.  Louis-  36  Guaranty  Trust  Co.  of  New  York 

ville,  N.  A.  &  C.  B.  Co.,  174  U.  8.  674,  v.  Missouri  Pae.  Ey.  Co.,  238  Fed.  812, 

43  L.  Ed.  1130.  814. 

However,    the   interests     of    unse-  37  Sage  v.  Central  R.  Co.,  99  U.  S. 

cured  .  creditors    cannot    be    subordi-  334,' 344,  25  L.  Ed.  394. 

nated  by  giving  stockholders  of  the  38  See  §4896,  supra, 

old  company  a  substantial  interest  in  '    39  See   §§4901-4911,  supra, 
the  new  company.     See  §4949,  infra. 
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therefore,  that  when  a  corporation  has  issued  bonds  secured  by  a  mort- 
gage of  its  property,  one  of  the  bondholders,  although  he  may  have 
a  right  to  make  use  of  the  mortgage  to  enforce  payment  of  the  bonds 
which  he  holds,  has  no  right  to  employ  it  as  an  instrument  by  which 
he  may  become  the  owner  of  the  property  mortgaged  at  the  lowest 
price  at  which  it  can  be  obtained,  leaving  the  bonds  of  the  other  hold- 
ers unpaid.  His  duty,  if  he  makes  use  of  the  mortgage  at  all,  is  to 
make  it  productive  of  the  most  that  can  be  obtained  for  all  who 
are  interested  in  it ;  and  if  he  seeks  to  make  a  profit  out  of  it  at  the 
expense  of  those  whose  rights  in  it  are  the  same  as  his  own,  he  is 
guilty  of  a  fraud.*"*  This  principle  does  not  apply,  however,  where 
there  is  no  attempt  to  take  an  unfair  advantage  of  other  bondholders, 
particularly  when  all  are  given  an  opportunity  to  come  into  the  re- 
organization arrangement  on  equal  terms.  Those  who  refuse  to  come 
in  cannot  complain  that  the  others  who  have  purchased  at  a  fore- 
closure sale  under  the  mortgage  have  made  a  large  profit,  or  claim 
any  share  therein.*^ 

§4937.  Right  to  purchase  at  judicial  sale  either  singly  or  by 
combination — In  general.  In  the  absence  of  statutory  restrictions, 
any  person  may  purchase  the  property  of  a  corporation  at  a  fore- 
closure sale,  provided  his  relation  to  the  parties  in  interest  and  the 
circumstances  attending  the  purchase  arq  not  such  as  to  make  the 
purchase  a  breach  of  trust.  There  is  nothing  to  prevent  the  bond- 
holders, or  a  part  of  them,  from  purchasing,  provided  t^iere  is  no 
fraud  upon  the,  others.*^  And  stockholders  and  bondholders  may 
unite  to  bid  on  and  buy  in  the  property.^    Bondholders  may  appoint 

40  Jackson  v.  Ludeling,  21  "Wall.  (XJ.  gal  and  void.     Bliss  v.  Matteson,  45 

S.)  616,  22  L.  Ed.  492,  and  see  expla-  N.  Y.  22.. 

nation  of  this  case  in  Bound  v.  South  41  Bound  V.  South  Carolina  E.  Co., 

Carolina  Ky.  Co.,  71  Fed.  53.  78  Fed.  49,  aff'g  71  Fed.  53,  and  dis- 

See  also  State  of  Florida  v.  Ander-  tinguishing  Jackson  v.   Ludeling,   21 

son,  90  U.  S.  667,  23  L.  Ed.  290;  Sahl-  Wall.  (U.  S.)  616,  22  L.  Ed.  492;  Wet- 

gard  V.  Kennedy,  2  Fed.  295;  Duncan  more  v.  St.  Paul  &  P.  E.  Qo.,  1  Mc- 

V.  Mobile  &  0.  R.  Co.,  3  Woods  597,  Crary  466,  3  Fed.  177. 

Fed.  Cas.  No.  4,139   (where,  prior  to  See  also  §4946,  infra, 

a  foreclosure  sale,  the  court  ordered,'  42  See  infra,  this  section, 

on  application  of  minority  bondhold-  43 ' '  The   enorrmous   value   of  eorpo- 

ors,  that   they  be   permitted  to  par-  rate  property  often  makes  it  impos- 

tioipate  in  the  reorganization).  sible  for  one,  or  a  score,  or  a  hundred 

Any  special  agreement  with  a  part  bondholders  to  purchase,  and  equally 

of  the  bondholders  to  give  them  an  so   for   stockholders   to  protect   their 

advantage  over  the  others  is  a  fraud  interests.    A  combination  is  necessary 

upon  the  latter,  and  is  therefore  ille-  to  secure  a  bidder  and  to  prevent  a 
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a  person  or  committee  to  purchase  for  them,  and  this  is  the  usual 
course.**  The  attorney  for  the  corporation  may  purchase  for  the 
bondholders,  if  authorized  by  them.** 

§4938.  — Right  of  bondholders  or  creditors  to  combine  to  pur- 
chase. The  following  propositions  are  too  well  settled  to  admit  of 
argument.  1.  Bondholders,  all  or  part,  or  bondholders  and  other 
creditors,  may  combine  to  purchase  the  corporate  property  at  fore- 
closure sale  and  to  reorganize,*®  where  not  for  the  purpose  of  prevent- 
ing competition  or  inducing  a  sacrifice  of  the  property  *7  or  to  obtain 
any  unfair  advantage.** 

2.  Such  bondholders  and  creditors,  however,  cannot  prevent  other 
bondholders  and  creditors,  of  the  same  class,  from  joining  therein  if 
they  so  desire.*^ 

3.  The  combination  must  give  notice  of  the  terms  of  the  agree- 
ment and  ah  opportunity  to  participate  to  all  creditors  or  other  per- 
sons whose  rights  are  the  same  as  those  of  the  persons  creating  the 
combination.*" 

4.  Bondholders  and  creditors  who  are  invited  to  participate  in  the 
reorganization  are  barred  of  all  rights  to  have  the  benefits  of  the 
reorganization  unless  they  assent  thereto  and  perform  the  conditions 
provided  for  in  the  reorganization  agreement,  within  the  time  specified 
in  such  agreement.*^ 

sacrifice.      Co-operation    being    essen-  reorganization  committee  will  not  be 

tial,  there  is  no  reason  why  the  stock-  confirmed,  as  against  the  objection  of 

holders    shoTild  'not    unite    with    tie  bondholders  not  joining  in  the  agree- 

bondholders  to  buy  in  the  property. ' '  ment,     where     the      committee     had 

Northern  Pac.  B.  Co.  v.  Boyd,  .228  V.  bought  off  a  competing  bidder  so  as 

S.  482,  504,  57  L.  Ed.  931.  to    enable    it    to    purchase    the    prop- 

44  Zebley  v.  Farmers '  Loan  &  Trust  erty  for  less  than  its  value.  Invest- 
Co.,  139  N.  Y.  461,  34  N.  E.  1067;  Al-  ment  Eegistry,  Ltd.  v.  Chicago  &  M. 
len  V.  Gillette,  127  U.  S.  589,  321  L.  Elec.  E.  Co.,  212  Fed.  594,  aff'g  206 
Ed.  271;  Pacific  R.  Oo.  v.  Ketchum,  Fed.  488.  Compare,  however,  Simon 
101  TJ.  S.  289,  25  L.  Ed.  932;  James  v.  New  Orleans,  T.  &  M.  E.  Co.,  242 
V.  Cowing,  82  N.  Y.  449.  Fed.  62. 

Powers    of   committee,   see   §§  4913-  48  Kitchen    v.    St.    Louis,    K.    C.    & 

4922,  supra.  N.  Ey.   Co.,  69  Mo.  224,  258. 

45  Pacific  R.  Co.  V.  Ketchum,  101  XT.  Fraud  on  unsecured  creditors  by 
S.  289,  25  L.  Ed.  932.  taking   in    stockholders    of    old    era 

46  Investment  Eegistry,  Ltd.  v.  Chi-  pany,  see  §  4949,  infra, 
cago  &  M.  Blee.  E.  Co.,  212  Fed.  594,  49  See  §  4936,  supra, 
afe'g    206  Fed.  488.  80  See  §4949,  infra. 

47  Terbell  v.  Lee,  40  Fed.  40.  Bl  See  §  4946,  infra. 
A  judicial  sale  of  a  railroad  to   a 
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Where  a  bondholder  bids  off  the  property  for  the  benefit  of  all, 
pursuant  to. an  announcement  to  that  effect  at  the  sale  and  a  parol 
agreement  with  several  of  the  bondholders,  the  deed  must  be  made 
to  the  purchaser  as  trustee  for  the  bondholders  and  not  individually; 
and  this  is  true  although  there  was  no  prior  authority  from  all  the 
bondholders  to  make  the  bid  in  their  behalf,  where  the  bid  was  after- 
wards ratified  by  them.^^ 

§  4939.  —  Right  of  mortgagre  trustee  to  purchase  as  representative 
of  the  bondholders  or  otherwise.  The  trustee  in  a  mortgage  or  deed 
of  trust  by  a  corporation  to  secure  the  payment  of  its  bonds  occupies 
a  fiduciary  relation  towards  the  corporation  and  the  bondholders, 
and  he  certainly  cannot  purchsise  for  himself  at  his  sale  under  the 
mortgage  or  deed,  or  be  interested  in  the  purchase.  If  he  does  so, 
he  may  be  compelled  to  account  for  any  profit,  or  the  sale  may  be 
set  aside,^*  unless  relief  is  barred  on  the  ground  of  laches  or  acqui- 
escence.^* Nor  can  the  agent  of  the  trustee  in  possession  and  con- 
trol of , the  property  purchase  at  the  sale.^^ 

•  On  the  other  hand,  the  trustee  has  implied  power  to  bid  for  the 
protection  of  bondholders,  at  least  to  the  amount  of  the  mortgage 
debt,  it  is  held ;  ^®  and  especially  has  he  power  to  purchase  for  the 
bondholders  where  the  sale  is  brought  about  by  other  interests  or 
parties,®''  or  the  mortgage  or  deed  of  trust,  as  is  often  the  ease,  ex- 
pressly authorizes  him  to  bid  in  the  property  for  the  benefit  of  the 

52  Sullivan  v.  Haskin,  70  Vt.  487,  66  "But  little  authority  upon,  the 
41  Atl.  437.                                                        questiom   can  be  found,  probably  for 

53  See  §  1396,  note  34,  supra.  the  reason  that  corporation  mortgages 
Where  a  bank  holding  bonds  of  a      usually    provide    specifically    for    the 

corporation,   and   whose    cashier   was  purchase  at  foreclosure  sales,  of  mort- 

trustee  in  the  mortgage  securing  the  gaged  premises, by  the  trustee,  in  the 

same,    purchased    at    the    foreclosure  interest  of  the  bondholders,  and  for 

sale  under  the  inortgage,  it  was  held  the  purpose  of  reorganization.    Where 

that  the  other  bondholders  could  com-  such  power  i^  not  explicitly  given,  it 

pel  it  to  account  for  the  profits.-  P^O-  may  very  well  be  implied. ' '    Nay  Aug 

pie  V.  Merchants'  Bank,  35  Hun  (N.  Lumber  'Co.  v.  Seranton  Trust  Co.,  240 

Y.)   97.  Pa.  50O,  504,  Ann.  Gas.  1915  A  235,  87 

54  See  Hoyt  v.  Latham,  143  U.  S.  Atl.  843.  See  also  §  1396,  supra.  But 
553,  36  L.  Ed.  259,  and. also  §1402,  see  Washington,  A.  &  G.  R.  Co.  v. 
notes  78,  79,  supra.  Alexandria   &   W.   R.    Co.,   19   Gratt. 

Laches  may  bar  the  right  to  set  the       (Va.)   592,  100  Am.  Dec.  710. 
sale  aside.    Kitchen  v.  St.  Louis,  K.  C.  67  Allen  v.  Gillette,  127  XJ.  S.  589, 

&  N.  By.  Co.,  69  Mo.  224.  32  L.  Ed.  271. 

65Eaeine  &  M.  R.  Co.  v.  Farmers' 
Loan  &  Trust  Co.,  49  HI.  331,  95  Am. 
Dec.  595. 
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bondholders,^*  or  he  is  directed  or  authorized  to  do  so,  as  he  may  be, 
by  the  decree  of  the  court  directing  the  sale,^®  or  by  a  statute.®" 
Where  the  trustee  does  buy  in  the  property  at  his  own  sale,  he  is 
not  in  a  position  to  object  that  he  had  no  right  to  do  so.®^ 

In  any  case,  when  the  trustee  bids  in  the  property,  and  transfers 
the  same  to  a  new  corporation,  he  must  do  so  for  the  benefit  of  all  the 
bondholders  whom  he  represents,  and,  if  he  disregards  the  rights  of 
a  bondholder,  he  is  liable  to  him  for  the  loss  sustained,®^  in  the  absence 
of  laches.®'  If  the  mortgage  or  deed  of  trust  requires  him  to  organize 
a  new  corporation  and  transfer  the  property  to  it,  he  is  under  a  duty 
to  do  so,  and  he  has  no  right  to  sell  the  property  to  another  corpora- 
tion, instead  of  the  reorganized  corporation,  even  with  the  consent 
of  a  majority  of  the  bondholders.  If  he  does  so,  a  dissenting  bond- 
holder may  hold  him  liable  for  the  value  of  his  bonds.®*  A  bond- 
holder cannot  complain  of  a  transfer  by  the  trustee  to  a  new  cor- 
poration, to  which  he  has  assented.®^ 

If  the  trustee,  after  purchasing  for  the  benefit  of  the  bondholders, 
joins  with  one  or  more  of  the  bondholders,  to  the  exclusion  of  others, 
in  forming  a  new  corporation  and  transferring  the  property  to  it, 
he  and  the  other  bondholders  who  joined  with  him  may  be  com- 
pelled to  account  for  profits  to  the  bondholders  excluded,®®  or  to 
account  for  their  share  of  the  proceeds  of  the  sale  or  of  the  value 
of  the  property,®'  or  they  may  sue  to  set  the  sale  aside.®' 

The  trustee  has  no  right  to  make  any  secret  profit  at  the  expense, 
either  of  the  bondholders,  or  of  the  corporation,  for  he  represents 
both.  Where  a  trustee  in  a  railroad  mortgage,  in  possession  6f  the 
property  as  such,  made  a  profit  by  buying  up  some  of  the  bonds,  he 
was  held  accountable  therefor  to  the  company.®' 

SSEtna  Coal  &  Iron  Co.  v.  Marting  v.   Farmers'   Loan    &   Trust    Co.,   139 

Iron  ^  Steel  Co.,  127  Ted.  32;  Zebley  N.  Y.  461,  34  .N.  E.  1067;  James  v. 

V.   Panners'   Loan   &  Trust   Co.,   139  Cowing,  82  N.  Y.  449. 

N.  Y.  461,  34  N.  B.  1067;   James  v.  63  Alsop  v.  Biker,  155  U.  S.  448,  39 

Cowing,  82  N.  Y.  449.  L   Ed.  218. 

59  Sage  V.  Central  E.  Co.,  99  U.  S.  64  James  v.  Cowing,  82  N.  Y.  449. 

334,  25  L.  Ed.  394;  Rogers  v.  Wheeler,  eBButterfiel'd  v.  Cowing,  112  N.  Y. 

43    N.   Y.'  598.     Compare   Sanxey   v.  486,  20  N.  E.  369. 

Iowa  City  Glass  Co.,  63  Iowa  707,  17  66  Cuslunan  v.  Bonfield,  139  111.  219, 

N.  "W.  429.  28  N.  E.  937. 

60 Barnes  v.   Chicago,  M.  &  St.  P.  67Zebley  v.  Farmers'  Loan  &  Trust 

R.  Co.,  122  XT.  S.  1,  30  L.  Ed.  1128.  Co.,  139  N.  Y.  461,  34  N.  E.  1067. 

61  Barnes  v.  Chicago,  M.  &  St.  P.  R.  68  Sahlgaard  v.  Kennedy,  1  MeCrary 

Co.,  8  Bias.  514,  Fed.  Cas.  No.  1,016.  291,  2  Fed.  295. 

68Eiker  V.  Alsop,  27  Fed.  251,  rev'd  69Ashuelot  R.  Co.  v.  Elliot,  57  N. 

155  U.  S.  448,  3'9  L.  Ed.  218;  Zebley  H.   397. 
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§4940.  Right  to  pay  bid  in  bonds.  When  the  bondholders  pur- 
chase the  property  of  a  corporation  at  a  foreclosure  sale,  the  court, 
instead  of  requiring  them  to  pay  the  amount  of  their  bid  in  cash, 
and  then  applying  the  cash  in  payment  of  their  bonds,  may  allow 
them  to  turn  in  their  bonds  in  payment  at  a  valuation  equal  to  what 
they  will  be  entitled*  to  receive  on  distribution.'"*  Or  they  may  be 
permitted  to  do  so  by  a  provision  to  such  effect  in  the  mortgage  or 
deed  of  trust.'^  Such  a  provision  is  said  to  be  "not  only  usual,  but 
it  is  highly  advantageous  to  all  persons  who  have  an  interest"  be- 
cause ' 'it  tends  to  enhance  the  price  which  may  be  obtained,^  and  thus 
benefits  other  creditors  as  well  as  the  creditors."  '^^ 

Where  the  purchase  is  by  a  bondholders'  committee,  bondholders 
not  represented  by  the  committee  cannot  complain  because  the  com- 
mittee turns  in  bonds  in  part  payment  at  the  price  which  would  go 
to  such  bonds  in  cash,  where  the  objectors  have  received  their  due 
proportion  in  cash.'* 

§  4941.  Rights  of  second  mortgage  bondholders.  The  holders  of 
second  mortgage  bonds  of  a  corporation  have  a  right  to  insist  that 


70  Easton      v.       German  -  Ameriean 
Bank,  127  U.  S.  532,  32. L.  Ed.  210 
Schuler   v.   Hassinger,   177   Fed.   119 
Moran    v.    Hagerman,    64    Fed.    499 
Farmers'  Loan  &  Trust  Co.  v.  Green 
Bay  &  M.  B.  Co.,  6  Fed.  100;  Duncan 
V.  Mobile  &  O.  B.  Co.,  3  Woods  597,  Fed. 
Cas.  No.  4,139;   Middendorf  v.  Balti- 
more Refrigerating  &  Heating  Co.  of 
Baltimore  City,  117  Md.  443,  84  Atl. 
150;  BTimsey  v.  People's  By.  Co.,  154 
Mo.  215,  55  S.  W.  615;   Real  Estate 
Trust  Co.  V.  Perry  County  B.  Co.,  213 
Pa.   57,  62  Atl.  25. 

See,  generally,  §  1387,  supra. 

The  right  to  make  payment  in  bonds 
should  not  be  limited  to  a  particular 
bondholder.  American  Waterworks 
Co.  of  Illinois  v.  Farmers'  Loan  & 
Trust  Co.,  73  Fed.  956. 

Decree  may  require  persons  not 
bondholders,  if  they  purchase,  to  pay 
at  once  in  cash  a  part  of  their  bid 
as  earnest  money,  without  being  sub- 
ject to  objection  as  a  discrimination 
in  favor  of  bondholders.  Sage  v. 
Central  E.  Co.,  99  U.  S.  334,  25  U 
Ed.  394. 


The  decree  should  not  fix  the  value 
at  which  the  bonds  shall  be  accepted 
in  payment  of  bids,  sincfe  the  value 
depends  wholly  upon  the  price  realized 
for  the  property  at  the  sale.  Farmers' 
Loan  &  Trust  Co.  v.  Green  Bay  &  M. 
E.  Co.,  6  Fed.  100. 

Bonds  should  not  be  received  at  par 
in  payment  of  bid  unless  the  purchase 
,  price  is  sufficient  to  pay  all  the  out- 
standing bonds  secured  by  the  mort- 
gage. American  Water  Works  Co.  of 
Illinois  v.  Farmers'  Loan  &  Trust  Co., 
73  Fed.  956. 

71  Child  V.  New  York  &  N.  E.  E. 
Co.,  129  Mass.  170. 

But  it  seems  that  the  court  may  dis- 
regard such  provisions  in  the  mort- 
gage and  require  payment  in  cash 
where  no  injustice  to  the  bondholders 
would  result  therefrom.  Farmers' 
Loan  &  Trust  Co.  v.  Green  Bay  &  M. 
B.  Co.,  6  Fed.  100. 

72  Ketehum  v.  Duncan,  96  TJ.  S.  659, 
24  L.  Ed.  868. 

73  Middendorf  v.  Baltimore  Eefrig- 
erating  &  Heating  Co.  of  Baltimore 
City,  117  Md.  443,  84  Atl.  150. 
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a  foreclosure  sale  under  the  first  mortgage  shall  be  made  fairly,  and 
without  any  collusion  among  the  parties  in  interest  which  may  result 
in  a  sacrifice  of  the  property;  but  they  cannot,  in  the  absence  of 
fraud,  prevent  the  first  mortgage  bondholders  from  purchasing  at 
-the  sale  under  an  agreement  for  reorganization,  or  sue  to  set  the  sale 
aside,  or  claim  any  right  to  participate  in  the  rfeorganization,  unless 
they  have  rights  under  the  agreement.''* 

§  4942.  CompUance  with  terms  of  agreement  as  condition  to  Tight 
to  share  in  benefits  of  reorganization.  Where  the  agreement  is  a 
valid  one,  parties  thereto,  or  stockholders  or  creditors  who  are  given 
an  option  to  join  therein  within  a,  limited  time  on  certain  conditions, 
must  comply  with  the  conditions  imposed,  both  as  to  time  and  "other 
conditions,  in  order  to  be  entitled  to  share  in  the  benefits  of  the  re- 
organization.''* 

§  4943.  Rigfhts  of  minority  or  nonassenting  bondholders — General 
rule.  In  considering  the  rights  Of  minority  or  nonassenting  bond- 
holders, it  is  necessary  to  keep  in  mind  the  difference  between  a  re- 
organization without  any  judicial  or  execution  sale  and  a  reorganiza- 
tion in  connection  with  such  a  sale.  In  the  first  instance,  it  is  well 
settled  that  a  majority  cannot  bind  the  minority,  who  are  entitled  to 
their  original  contract  rights,''^  unless  it  is  otherwise  provided  by 

74  See  Eobinson  v.  Iron  B.  Co.,  135  right  to  stand  upon  his  contract,  and 

V.  S.  522,  34  L.  Ed.  276.  the  trustees  in  the  mortgage  have  no 

TS  See  §§  4896-4900,  supra.  power  or  authority  to  compel  him  to 

76  Canada  Southern  E.   Co.  v.  Geb-  make   a   new    or    different   one   by   a 

hard,   109   XT.   S.   527,   535,  27  L.'Ed.  scheme    of   reorgapization.      HoUister 

1020;  HoUister  v.  Stewart,  111  N.  T.  v.  Stewart,  111  N.  Y.  644,  659,  19  N. 

644,  660,  19  N.  E.  782.    See  Duncan  v.  E.  782. 

Mobile  &  O.  R.  Co.,  3  Woods  597,  Fed.  ■  A  consent  decree  in  connection  with 

Cas.  No.  4,139.  a  plan   of  reorganization   cannot   cut 

Such  a  reorganization  is  voluntary,  oflf   or   impair   the  rights   of   one   not 

and  requires  the  assent  of  all  the  par-  joining  tlierein  or  consenting  thereto, 

ties    interested.      If    any    bondholder  either   individually   or   through    some 

refuses  to  come  into  the  arrangement,  other  acting  for  him  in  a  representa- 

he  cannot  be  compelled  to  do  so.     He  tive  capacity.     Mechanics'  &  Jietals' 

may  insist  upon  his  rigihta  as  a  stock-  Nat.  Bank  v.   Howell,   207  Fed.   973, 

holder  or  bondholder,  and  prevent  any  rev'd   on   other   grounds   215   Fed.   1. 

reorganization   which   will   affect   the  But  a  bondholder  cannot  enjoin  the 

rights  secured  to  him  by  his  contract  execution  of  a  new  mortgage  and  the 

with     the     company.       HoUister     v.  issuance   of  new  bonds  to   be   substi- 

Stewart,  /111  N.  Y.  644,  19  N.  E.  782.  tuted  for   the   bonds   secured   by   the 

A  minority  bondholder  has  a  clear  old  mortgage  only  when  the  holders  9f 
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the  mortgage  or  by  statute.  The  governing  rule  was  laid  down  by 
the  Supreme  Court  of  the  United  States  as  follows:  "In  the  absence 
of  statutory  authority  or  some  provision  in  the  instrument  which 
establishes  the  trust,  nothing  can  be  done  by  a  majority  [of  bond- 
holders], however  large,  which  will  bind  a  minority  without  theii 
consent. "  '''  Note  that  the  two  exceptions  are  where  there  is  statiitory 
authority  and  where  authority  is  conferred  by  the  mortgage  or  deed 
of  trust.  In  other  words,  minority  bondholders  cannot  object  to  a 
reorganization  if  it  is  authorized  by  a  statute  conferring  such  powers 
on  a  majority  or  a  certain  per  cent  of  the  bondholders,  provided  the 
statute  is  constitutional,'''^  or  if  it  is  authorized  by  the  mortgage  or 
deed  of  trust ;  ■"  but  even  in  such  a  ease  the  miuority  are  bound  only 
when  the  majority  act  in  good  faith.*"  A  bondholder  has  a  right  to 
refuse  to  come  into  the  agreement  and  to  insist  upon  payment  of  his 
bonds,  or  upon  a  foreclosure  of  the  mortgage  by  which  they  are  se- 


siieh  bonds  consent  thereto.  Emery  v. 
■  New  York,  L.  E.  &  W.  E.  Co.,  9  N.  Y. 
Misc.  310,  30  N.  Y.  Supp.  306. 

Eights  under  Maine  statute,  see 
Somerset  Ey.  v.  Pierce,  88  Me.  86,  33 
Atl.  772. 

77  Canada  Southern  E.  Co.  v.  Geb- 
hard,  109  U.  S.  527,  535,  27  L.  Ed. 
1020. 

In  another  case  decided  at  the  same 
term  of  court,  the  same  Chief  Justice 
clearly  states  the  rule  that  while  each 
bondholder  "enters  by  fair  impliea- 
tion  into  certain  contract  relations 
with  his  associates,"  yet  "such  bond- 
holders are  not,  like  stockholders  in  a 
corporation,. necessarily  bound,  in  the 
absence  of  fraud  or  undue  influence, 
by  the  will  of  the  majority,  when 
expressed  in  the  way  provided  by  law, 
but  they  occupy,  to  some  extent,  an 
a;nalogous  position  towards  each  other. 
*  *  *  As  in  the  present  case,  a 
very  large  majority  of  the  bondhold- 
ers sometimes  think  it  is  for  their  own 
interest  as  well  as  that  of  their  asso- 
ciates to  surrender  a  part  of  their 
rights  and  accept  others  instead,  and 
they  prepare  and  submit  for  execution 
ah  agreement,  the  object  of  which  is 
to   carry  their   plan   into   effect.     No 


majority,  however  large,  can  compel  a 
minority,  small  though  it  be,  to  enter 
into  such  an  agreement  against  their 
will,  and  under  the  Constitution  of  the 
United  States,  it  is  probable  that  no 
statute  of  a  state,  passed  after  the 
bonds  were  issued,  subjecting  the  mi- 
nority to  the  provisions  of  the  agree- 
ment without  their  consent,  would  be 
valid."  Gilfillan  v.  Union  Canal  Co. 
of  Pennsylvania,  109  U.  S.  401,  403, 
404,  27  L.  Ed.  977. 

78  Constitutionality  of  statutes,  see 
§§  4868,  4869,  supra. 

In  this  country^  a  state  legislature 
cannot  deprive  a  mortgage  bondholder 
of  a  corporation  of  the  right  to  the 
benefit  of  his  security  by  authorizing 
a  majority  of  the  bondholders  to  force 
him  into  a  reorganization  without  a 
foreclosure  ef  the  mortgage,  since  such 
a  statute  would  violate  -the  federal 
prohibition  against  impairment  of 
contracts.  Canada  Southern  E.  Co.  v. 
Gebhard,  109  U.  S.  527,  27  L.  Ed.  1020, 
and   see   §  4868,   supra. 

79  See  Sage  v.  Central  E.  Co.,  99  U. 
S.  334,  25  L.  Ed.  394.  See  also  §  1067, 
note  95,  supra. 

80  Hackettstown  Nat.  Bank  v.  D.  G. 
Yuengling  Brewing  Co.,  74  Fed.  110. 
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cured  and  if  the  stockholders  and  other  bondholders  proceed  with 
a  reorganization  without  his  consent,  he  will  not  be  bound  thereby.'^ 
But  it  has  been  held  that  if  'a  scheme  of  reorganization  without  fore- 
closure is  authorized  by  the  court,  in  a  suit  to  which  the  trustee  for 
the  bondholders  is  a  party,  and  a  small  bondholder  refuses  to  go  into 
it,  the  court  may  order  that  the  amount  due  him  on  his  bonds  may 
be  paid  or  tendered,  or  an  indemnity  bond  executed  to  pay  the  bonds 
when  due,  and,  if  he  refuses  to  accept  payment  or  to  exchange  his 
bonds,  he  cannot  recover  the  amount  due  thereon  on  their  maturity.*^ 
In  ease  of  a  reorganization  in  connection  with  a  judicial  or  execu- 
tion sale,  however,  a-  part  of  the  bondholders  may  combine  to  pur- 
chase the  property  and  orgemize  a  new  corporation,  provided  they  act 
in  good  faith,**  and  provided  they  afford  an  opportunity  to  other 
bondholdejrs  secured  by  the  same  mortgage  to  participate  in  the  re- 
organization plan.**  Of  course,  if  there  is  no  statute  **  nor  any  pro- 
si  Bill  V.  New  Albany  &  S.  Ey.  Co.,      the  mortgage  debt,  in  the  absence  of 


2  Bias.  390,  Fed.  Cas.  No.  1,407;  Hol- 
lister  V.  Stewart,  111  N.  T.  644,  19 
N.  B.  782;  Beinaeh  v.  Meyer,  55  How. 
Pr.  (N.  Y.)  a83;  Taylor  v.  Atlantic 
&  G.  W.  By.  Co.,  55  How.  Pr.  (N.  Y.) 
275;  Philadelphia  &  E.  E.  Co.  v.  Love, 
125  Pa.  St.  488,  17  A^l.  455. 

A  court  of  equity  will  not,  at  the 
suit  of  a  corporation,  compel  its  minor- 
ity bondholders  to  assent  to  a  reor- 
ganization scheme  by  which  they  are 
required  to  scale  their  bonds,  accept- 
ing in  lieu  thereof  new  bonds  for  a 
smaller  amount,  without  additional 
security;  the  benefits  of  the  scheme, 
.  if  any,  inuring  solely  to  the  stock- 
holders. Lake  Street  El.  E.  Co.  v. 
Ziegler,  99  Fed.  114. 

SgPoUitz  V.  Farmers'  Loan  &  Trust 
Co.,  53  Fed.  210. 

*3  All  the  bondholders  need  not  join 
in  an  agreement  to  purchase  the  prop- 
erty at  a  forced  sale  and  then  reor- 
ganize the  company.  Moss  v.  Geddes, 
28  N.  Y.  Misc.  291,  59  N.  Y.  Supp.  867. 

In  this  connection,  it  was  said  by 
Chief  Justice  Waite,  in  an  early  case 
in  the  Supreme  Court  of  the  United 
States,  that  "to  allow  a  small  minor- 
ity of  bondholders,  representing  a 
comparatively  insignificant  amount  of 


any  pretence  even  of  fraud  or  unfair- 
ness, to  defeat  the  wishes  of  such  an 
.overwhelming  majority  of  those  asso- 
ciated with  them  in  the  benefits  of 
their  common  security,  would  be  to 
ignore  entirely  the  relation  wtieh 
bondholders,  secured  by  a  railroad 
mortgage,  bear  to  each  other."  Shaw 
V.  Little  Eoek  &  Ft.  S.  By.  Co.,  100 
U.  S.  605,  611,  25  L.  Ed.  757. 

84  AH  bondholders  are  entitled  to 
membership  in  a  pool  organized  among 
the  bondholders  to  purchase  the  prop- 
erty at  foreclosure  sale.  Eeed  v. 
Schmidt,  115  Ky.  67,  24  Ky.  Law 
Eep.  1889,  61  L.  E.  A.  270,  72  S.  W.  367. 

While  a  nondepositing  bondholder 
cannot  object  to  confirmation  of  a 
judicial  sale  solely  on  the  ground  that 
the  bid  of  the  reorganization  com- 
mittee was  substantially  s'hort  of  the 
real  value,  yet  he  may  object  to  such 
confirmation  on  the  ground  that  he 
was  not  given  an  opportunity  to  par- 
ticipate in  the  reorganization  agree- 
ment or  tha,t  the  conditions  imposed 
were  unconscionable.  Investment  Eeg- 
istry,  Ltd.  v.  Chicago  &  M.  Elec.  E. 
Co.,  2l2  Fed.  594,  610,  aff'g  206  Fed. 
488. 

85  Vermont    statute,    see    Brooks   v. 
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vision  in  the  mortgage  to  the  contrary,  a  nonparticipating  bondholder 
cannot  be  required  to  accept  bonds  in  the  new  company  in  place  of 
his  bonds  but  is  entitled  to  his  pro  rata  share  of  the  proceeds  of  the 
sale.*^  However,  if  a  valid  statute  or  the  mortgage  gives  majority 
bondholders  the. right  to  bind  the  minority,  by  reorganizing,  after  the 
foreclosure  or  other  judicial  or  execution  sale,  then  minority  bond- 
holders are  bound  by  such  a  reorganization.*''  Even  where  some  of 
the  bondholders  have  no  notice  of  a  foreclosure  sale,  at  which  the 
property  is  purchased  by  a  part  of  the  bondholders  for  the  purpose 
of  reorganization,  they  cannot  sue  to  set  the  sale  aside,  in  the  absence 
of  fraud.'* 

Where  a  controversy  as  to  a  judicial  sale  of  corporate  property 
is  between  consenting  and  nonconsenting  bondholders,  it  is  the  duty 
of  the  court  to  be  vigilant  "to  see,  on  the  one  hand,  that  a  dissenter 
be  not  permitted  to  create  a  maneuvering  value  in  his  bonds  by  op- 
posing confirmation,  and,  on  the  other,  that  the  majority  does  not  use 
its  power,  unique  in  sales  of  this  class,  to  oppress  a  helpless 
minority. "  ^ 

§  4944.  —  Power  of  majority  to  modify  or  change  reorganization 
plan.  A  modification  of  the  reorganization  plan,  not  warranted  by 
the  reorganization  agreement,  is  not  binding  upon  minority  bond- 
holders who  do  not  consent  thereto ;  *"  but  it  is  otherwise  where  the 
reorganization  agreement  expressly  authorizes  a  modification  by  the 
majority.*^ 

§4945.  — Eemedies  of  nonassenting  bondholders.  If  there  is  a 
reorganization  without  a  judicial  or  execution  sale,  a  bondholder  not 

Vermont   Cent.   R.   Co.,   22   Fed.   211.  B.  Co.,  53  Conn.  333,  349,  5  Atl.  695, 

86  Landis  v.  "W-estem  Pennsylvania  where  the  court  said  that  "it  is  mani- 
E.  Co.,  133  Pa.  St.  579,  19  Atl.  556.  festly  impracticable  that  XJ^'o'^isio" 
See  also  Somerset  By.  v.  Pierce,  88  should  be  made  for  actual  personal 
Me.  86,  33  Atl.  772.  notice    to    all   the   bondholders    under 

87  Gates  V.  Boston  &  N.  Y.  Air  Line  railroad  mortgages  of  judicial  action 
B.  Co.,  53  Conn.  333,  5  Atl.  695.  in  reference  thereto. ' '  See  also  Easton 

A  mortgage  or  deed  of  trust  by  a  v.  German  American  Bank,  127  XL  S. 

corporation  frequently  contains  a  pro-  532,  32  L.  Ed.  210;  Terbell  v.  Lee,  40 

vision   for   reorganization   in   case   of  Eed.    40. 

foreclosure,  and  it  may  be  such  as  to  89  Investment  Begistry,  Ltd.  v.  Ohi- 

give  a  majority  of  the  bondholders  the  cago  &  M.  Elec.  B.  Co.,  212  Fed.  594, 

power  to  bind  the  minority  as  to  the  610,  aflE'g  206  Fed.  488. 

scheme  or  plan  of  reorganization  after  9"  See  Post  v.  Simmons,  16  N.  T.  St. 

foreclosure.     Sage  v.   Central  E.   Co.,  Eep.  246,  1  N.  Y.  Supp.  572. 

99  U.  S.  334,  25  L.  Ed.  394.                    '  91  Olcott   v.   Powers,   39   N.   Y.   St 

88  Gates  v.  Boston  &  N.  Y.  Air  Line  Eep.  551,  15  N.  Y.  Supp.  263. 
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given  a  chance  to  participate  therein  may  insist  upon  the  payment  of 
his  bonds  or  a  foreclosure  of  the  mortgage  and  a  sale  of  the  prop- 
erty.*** 

If  there  is  a  reorganization  in  connection  with  a  judicial  or  execu- 
tion sale,  a  bondholder  who  does  not  participate  therein,  after  being 
afforded  an  opportunity,  can  merely  claim  his  proportion  of  the  pro- 
ceeds of  the  sale,  provided  there  was  no  fraud  or  unfairness  in  the 
reorganization  agreement  or  the  sale.  If  there  was  such  fraud  or 
unfairness,  a  nonpartieipating  bondholder  may  have  the  sale  set 
aside,®^  or  he  may  obtain  a  decree  giving  him  the  same  rights  as  the 
other  participating  bondholders  in  the  new  corporation.^*  Still  an- 
other remedy  is  open  in  certain  cases.  For  instance,  where  certain 
bondholders  are  improperly  excluded  from  a  pool  organized  by  other 
bondholders  to  purchase  the  property  at  foreclosure  sale,  they  are 
entitled,  after  the  property  has  been  sold  by  the  pool  to  third  per- 
sons, to  an  accounting  and  to  their  proportionate  share  of  the  pro- 
ceeds of  the  transaction.*^ 

Objections  to  a  reorganization  plan  may,  and  should  be,  made  by 


98Hollister  v.  Stewart,  111  N.  Y. 
644,  19  N.  E.  782. 

93  Where  some  of  the  bondholders 
eollusively  and  fraudulently  procure 
a  foreclosure,  and  purchase  the  prop- 
erty for  the  purpose  of  reorganization, 
to  the  exclusion  or  injury  of  other 
bondholders,  the  remedy  of  the  latter 
is  to  sue  to  set  the  saSe  aside.  They 
have  no  claim  or  lien  upon  the  prop- 
erty. Eichter  v.  Jerome,  123  U.  S. 
233,  31  L.  Ed.  132. 

A' resale  should  be  ordered,  on. the 
application  of  a  minority  bondholder 
who  has  refused  to  join  in  a  reorgani- 
zation plan,  where  there  has  not  been 
a  fair  plan  of  reorganization  or  sale. 
"In  other  words,  when  a  reorganiza- 
tion committee  has  offered  what  in  the 
light  of  the  security  holder's  rights 
under  the  mortgage  is  not  a  fair  plan, 
the  refusal  of  a  bondholder  to  accept 
it,  is  not  an  equity  chargeable  against 
him  when  he  seeks  to  object  to  the 
judicial  sale;  but  the  court  will  accord 
such  bondholder  a  hearing  to  ascertain 


whether  there  has  been  a  fair  sale. 
If  there  has  not  been  such,  then,  by 
way  of  'opening  a  door  of  fair  oppor- 
tunity' to  such  bondholder,  a  resal-e 
should  be  ordered."  Investment  Beg- 
istry,  Ltd.  v.  Chicago  &  M.  Elee.  K. 
Co.,  213  Fed.  492,  503. 

The  sale  pursuant  to  a  reorganiza- 
tion agreement  will  not  be  set  aside 
at  the  suit  of  a  bondholder  or  others 
where  there  has  be^n  no  fraud  or  bad 
faith,  and  there  is  no  substantial 
ground  for  interference.  Beaton  v. 
Seaboard  Portland  Cement  Co.,  211 
Fed.  84. 

91  Concealment  of  the  reorganiza- 
tion plan  from  a  bondholder  entitles 
him  to  a  decree  of  court  giving  him 
the  same  rights  as  the  other  participat- 
ing bondholders  in  the  new  corpora- 
tion. See  Ring  v.  New  Auditorium 
Pier  Co.,  77  N.  J.  Eq.  422,  77  Atl.  1054. 

95  Reed  v.  Schmidt,  115  Ky.  67,  24 
Ky.  L-.  Eep.  1889,  61  L.  R.  A.  270,  72 
S.  W.  367, 
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bondholders  individually  rather  than  by  the  trustee  of  the  mortgage 
securing  the  bonds.^^ 

§  4946.  Rights  of  bondholder  given  opportunity  to  participate  in 
purchase  at  forced  sale  but  who  fails  to  join.  If  bondholders  com- 
bine to  purchase  at  a  forced  sale,  and  there  is  no  fraud  or  bad  faith, 
a  bondholder  invited  to  join  in  the  combination  to  purchase,  without 
any  unjust  discrimination  against  him  or  imposition  of  any  unreason- 
able terms,  but  who  fails  to  do  so,  cannot,  after  the  purchase  is  made 
and  the  property  resold  or  turned  over  to  a  reorganized  company, 
participate  in  the  benefits  of  the  purchase.*''  For  instance,  in  one 
case,  the  purchase  at  foreclosure  sale  was  by  a  committee  for  cash, 
and  it  was  held  that  a  bondholder  who  had  an  opportunity  to  join  in 
the  purchase  but  did  not  do  so,  was  not  entitled,  on  a  distribution  of 
the  cash  among  the  bondholders,  to  any  greater  amount  in  propor- 
tion than  that  set  apart  for  the  purchasing  bondholders,  notwith- 
standing the  purchasing  bondholders  immediately  resold  the  "prop- 
erty for  sufficient  to  pay  all  the  corporate  bonds  in  full  and  though 
the  proceeds  of  the  foreclosure  sale  netted  less  than  fifteen  per  cent  of 
the  par  value  of  the  bonds,  where  there  was  no  charge  of  fraud  or 
illegality  in  the  proceedings  leading  up  to  the  sale,  or  in  the  conduct 
of  the  sale  itself,  or  in  the  purchase  made  thereunder.*'  In  other 
words,  the  conduct  of  a  reorganization  committee  in  fairly  and  openly 
seeking  to  obtain  the  co-operation  of  all  the  bondholders  in  buying 

96  Guaranty  Trust  Co.  ai  Nevf  York  that  in  such  cases  the  purchasing 
V.  Missouri  Pae.  By.  Co.,  238  Fed.  bondholder  himself  'obtained  the 
812,  816.  judgment  and  sale  in  a  separate  pro- 
s'? McEwen  v.  Harriman  Land  Co.,  eeeding  conducted  by  himself. 
138  Fed.  797.  Of  course,  the  rule  would  be  difEer- 
Especially  is  this  so  after  the  lapse  ent  if  there  is  fraud  or  concealment 
of  several  years.  Landis  v.  "Western  or  an  attempt  to  prevent  others  from 
Pennsylvania  E.  Co.,  133  Pa.  St.  579,  bidding  at  the  sale. 
19  Atl.  556,  26  "Wkly.  N.  Gas.  64.  A  bondholder  who  refuses  to  join 
' '  The  committee  was  not  bound  to  in  a  reorganization  plan  cannot,  after 
Bolieit  the  bondholders,  nor  were  tiey  full  knowledge  thereof  and  of  the 
bound  to  call  the  attention  of  every  purchase  in  its  behalf  at  the  fore- 
bondholder  to  the  formation  of  this  closure  sale  to  which  he  made  no 
committee."  Moss  v.  Geddes,  28  N.  objection,  thereafter  obtain  full  pay- 
Y.  Misc.  291,  296,  59  N.  Y.  Supp.  ment  of  his  bonds  from  a  fund  de- 
867.  rived  from  a  sale  by  the  foreclosure 
98  Bound  V.  South  Carolina  By.  Co.,  purchasers.  Cutter  v.  Iowa,  "Water 
71  Fed.  53,  distinguishing  Jackson  v.  Co.,  128  Fed.  505,  rev'd  solely  on 
Ludeling,  21  "Wall.  (U.  S.)  616,  22  L.  question  of  want  of  jurisdiction  in  140 
Ed.  492,  and  State  v.  Anderson,  91  TJ.  Fed.  986  (mem.  dec). 
S.  667,  23  L.  Ed.  290,  on  the  grornnd 
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in  the  property  at  a  foreclosure  sale,  and  organizing  a  new  company, 
although  it  results  in  a  large  profit  to  the  assenting  bondholders,  does 
not  make  them  trustees  for  nonassenting  bondholders,  or  give  the  la1> 
ter  any  right  other  than  to  share  in  their  proportion  of  the  proceeds 
of  the  sale  applicable  to  the  bonds.  "When  a  sale  of  mortgaged  rail- 
road property  is  decreed,"  said  the  court,  "an  association  of  bond-^' 
holders  for  .the  protection  of  their  mutual  interest  is  a  necessity, 
and  the  appointment  of  a  committee  to  act  for  them  is  advisable  and 
customary.  Those  charged  under  the  terms  of  such  association  with 
the  duty  of  acting  must  employ  counsel  and  be  responsible  for  ex- 
penses and  costs.  That  one  of  the  terms  of  being  admitted  to  such 
an  association  should  be  the  deposit  of  the  bonds  to  be  protected  is 
surely  most  reasonable.  If  notice  of  the  fullest  kind  possible  is  given 
to  all  bondholders,  and  all  are  invited  to  come  into  the  association 
upon  the  same  terms,  and  the  privilege  is  not  withdrawn  until  there 
is  a  really  valid  reason,  for  doing  so,  there  can  be  no  just  complaint 
by  those  whose  inaction  has  left  them  outside  that  they  do  not  share 
in  the  benefits  of  those  who  are  inside  the  association,  and  have  taken 
the  risks  of  its  success  or  failure. "  ^®  A  bondholder  who  refuses  to 
join  in  a  reorganization  agreement  cannot  urge  that  the  combination 
is  highly  advantageous  to  those  joining  therein  as  a  ground  of  objec- 
tion to  the  confirmation  of  the  judicial  sale.^ 

§  4947.  Bights  of  nonassenting  bondholders,  after  sale,  no  greater 
than  those  of  assenting  bondholders.  Where  all  of  the  bondhold- 
ers, except  plaintiff,  entered  into  an  agreement  for  the  selling  of  the 
property  under  the  mortgage,  buying  it  in,  creating  a  new  mortgage, 
and  sharing  in  the  same  proportions  in  the  new  security  that  they 
did  in  the  old,  the  rights  of  plaintiff,  where  he  was  given  an  oppor- 
tunity to  enter  into  the  agreement  but  was  not  made  a  party  to  or 
given  notice  of  the  foreclosure  suit,  are  no  greater  nor  less,  in  the 
new  security,  than  those  of  the  other  bondholders,  upon  paying  his 
share  of  the  expense  of  the  ,scheme.^ 

X.   RIGHTS   OF   UNSECURED    CREDITORS 

§4948.  In  general.  If  the  reorganization  is  not  in  connection 
with  a  judicial  or  execution  sale,  unsecured  creditors  of  the  old  com- 
pany ordinarily  may  enforce  their  claims  against  the  new  company ; ' 

99  Bound  V.  South  Carolina  E.  'Co.,  2  Bing  v.  New  Auditorium  Pier  Co., 

78  Fed.  49,  aff'g  71  Fed.  53.  77  N.  J.  Bq.  422,  77  Atl.  1054. 

1  Simon  v.  New  Orleans,  T.  &  M.  3  See  §§  4984-4987,  infra. 

B.  Co.,  242  Fed.  62.  Creditors  who   do  not  assent  to  a 
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and  in  such  a  case,  of  course,  a  reorganization  agreement  impairing 
or  reducing  the  amount  of  the  claim  of  a  creditor  cannot  bind  the 
creditor  unless  he  consents  thereto.*  Moreover,  a  creditor  is  not 
bound  by  a  reorganization  agreement  if  its  effect  is  that  it  shall  not 
be  binding  unless  signed  by  all  the  creditors,  and  it  is  not  so  signed.^ 

If  the  reorganization  is  in  connection  with  a  judicial  or  execution 
sale,  then  the  claims  of  unsecured  creditors,  where  entitled  to  no 
priority,  are  cut  off  by  the  sale,  and  hence  the  reorganization  agree- 
ment need  take  no  notice  of  such  creditors. 

Creditors  who  join  in  a  reorganization  agreement  and  receive  divi- 
dends on  their  claims  may  nevertheless  enforce  their  original  claims 
against  an  indorser  of  corporate  notes,  where  the  reorganization 
agreement  expressly  provided  that  claims  against  any  indoi^er  or 
person  secondarily  liable  are  not  waived  or  released.® 

§4949.  Preferring  stockholders  as  against  unsecured  creditors 
— General  rule.  The  only  right  which  the  unsecured  creditors  have 
against  a  corporation,  which  can  interfere  with  the  reorganization,  is 
the  right  to  have  all  the  assets  of  the  corporal;ion  applied  in  payment 
of  their  claims,  after  the  satisfaction  of  debts  secured  by  lien  thereon. 
It  follows  that  when  the  property  of  a  corporation  is  about  to  be 
sold  on  foreclosure  of  a  mortgage  thereon,  an  agreement  between  the 
bondholders,  or  bondholders  and  stockholders,  to  unite  in  purchas- 
ing the  property  at  the  sale,  and  in  organizing  a  new  corporation  to 
take  the  same,  is  not,  of  itself,  a  fraud  upon  the  unsecured  creditors 
of  the  corporation,  so  as  to  entitle  them  to  enforce  their  claims  agalinst 
the  new  corporation.''  And  a  plan  for  the  reorganization  of  an  in- 
solvent corporation  which  gives  stockholders  an  interest  in  the  new 

reorganization  are  entitled  to  enforce  4  Abel     v.     Allemannia     Bank,     79 

payment   of  the  purchase  price   of   a  Minn.  419,  82  N.  W.  680. 

sale  under  an  assignment  for  the  ben-  A  creditor  who  has  not  personally 

efit   of   creditors,   in   order   to   obtain  or    by    his    representative   authorized 

payment  of  their  claims.     First  Nat.  proceedings  for   a   statutory  reorgan- 

Bank    of    Chattanooga,    Tennessee    v.  izatiou  is  not  bound  by  the  judgment 

Badford  Trust  Co.,  80  Fed.  569.  entered  therein.     Abel  v.  Allemannia 

The    rights    of   unsecured    creditors  Bank,  79  Minn.  419,  82  N.  "W.  680. 

must  be  protected  by  plans  for  reor-  6  Abel     v.     Allemannia     Bank,     79 

ganization  by  a  voluntary  transfer  to  Minn.  419,  82  N.  W.  680. 

a    new    company    having    the    same  6  In   re   Howell,   215   Fed.    1,   rev  'g 

shareholders.        Clark     v.     Bankers'  on  other  grounds  207  Fed.  973. 

Trust  Co.,  99  N.  T.  Misc.  300,  163  N.  7  In    re   Pennsylvania   Transp.'   Co., 

T.  Supp.  748,  rev'd  on  other  grounds  101  Pa.  St.  576. 
177  N.  T.  App.  Div.  627,  164  N.  T. 
Supp.  544. 

8559 


§  4949]  Pbivate  Cokpoeations  "  [Ch.  61 

organization  upon  agreed  terms,  but_  does  not  include  general  credi- 
tors, or  tender  them  an  opportunity  to  join  therein,  is  not  invalid 
as  to  general  creditors,  unless  it  is  such  as  to  give  stockholders  that 
■which  should  go  to  creditors,  or  to  otherwise  defraud  creditors.'  On 
the  other  hand,  any  agreement  between  the  bondholders  and  the 
stockholders  whereby  stockholders  are  to  be  given  certain  valuable 
rights  in  the  new  corporation,  without  making  any  provision  for  the 
unsecured  creditors,  is  fraudulent  as  to  the  unsecured  creditors.^  The 
g'oveming  rule,  with  its  reasons,  is  clearly  stated  by  Justice  Brewer 
as  follows:  "No  such  [foreclosure]  proceedings  can  be  rightfully 
carried  to  consummation  which  recognize  and  preserve  any  interest 
in  the  stockholders  without  also  recognizing  and  preserving  the  inter- 
ests, not  merely  of  the  mortgagee,  but  of  every  creditor  of  the  cor- 
poration. In  other  words,  if  the  bondholder. wishes  to  foreclose  and 
exclude  inferior  lienholders  or  general  unsecured  creditors  and  stock- 
holders he  may  do  so,  but  a  foreclosure  which  attempts  to  preserve 
any  interest  or  right  of  the  mortgagor  in  the  property  after  the 
sale  must  necessarily  secure  and  preserve  the  prior  rights  of  general 
creditors  thereof.  This  is  based  upon  the  familiar  ruje  that  the  stoek- 
holdier's  interest  in  the  property  is  subordinate  to  the  rights  of  credi- 
tors; first  of  secured  and  then  of  unsecured  creditors.  And  any 
arrangement  of  the  parties  by  which  the  subordinate  rights  and  inter- 
ests of  the  stockholders  are  attempted  to  be  secured  at  the  expense  of 

SPaton'v.  Northern  Pae.  E.  Co.,  85  creditor.     Pittsmont     Copper     Co.     v. 

Fed.  838.  O'Eourke,    49    Mont.    281,    141    Pae. 

9  Kansas  City  Southern  E.  Co.  v.  849. 
Guardian  Trust  Co.,  240  IT.  S.  166,  60  Where  a  plan  ol  reorganization  is 
L.  Ed.  579,  aff'g  201  Fed.  811  and  entered  into  and  carried  OTit  by  the 
210  Fed.  696;  Chicago,  E.  I.  &  P.  E.  stockholders  and  secured  creditors  of 
Co.  V.  Howard,  7  Wall.  (TJ.  S.)  392,  an  insolvent  corporation,  pursuant  to 
19  L.  Ed.  117;  Northern  Pae.  Ey.  Coi  which  all  the  property  of  the  corpo- 
V.  Boyd,  177  Fed.  804,  aflP'g  170  Fed.  ration  ,is  sdd  by  foreclosure  and 
779;  St.  Louis  Trust  Co.  v.  Des  Moines,  otherwise  and  transferred  to  the  new 
N.  &  W.  Ey.  Co.,  101  Fed.  632.  Com-  corporation,  the  stockholders  of  the 
pare  I  Farmers '  Loan  &  Trust  Co.  v.  old  corporation  retaining  their  inter- 
Louisville,  N.  A.  &  C.  Ey.  Co.,  103  est  and  rights  and  by  virtue  thereof 
Fed.  110.  being  either  stockholders  in  the  new 

A  reorganization  plan  is  invalid  as  corporation  or  otherwise  provided  for, 

against  a  creditor  who  does  not  con-  a  fraud  is  thereby  perpetrated  upon 

sent   thereto,   where   stockholders   are  the    unsecured    creditors    of    the    old 

given    the    right    to    exchange    their  corporation,  so  that  they  may  hold  the 

stock  in  the   old   company  for   stock  new     corporation     liable     for     their 

in  the  new  company  so  as  to  retain  an  claims.    Central  of  Georgia  Ey.  Co.  v. 

interest  in  the  property   of   a  value  Paul,  93  Fed.  878. 
greatly  in  excess  of  the  debt  of  such 
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the  prior  rights  of  either  class  of  creditors  comes  within  judicial  de- 
nunciation." Continuing,  in  answer  to  a  suggestion  that  "a  bond- 
holder may  foreclose  in  his  own  separate  interest,  and,  after  acquir- 
ing title  to  the  mortgaged  property,  may  give  what  interest  he  pleases 
to  any  one,  whether  stockholder  or  not, ' '  the  court  said :  "  It  is  one 
thing  for  a  bondholder  who  has  acquired  absolute  title  by  foreclosure 
to  mortgaged  property  to  thereafter  give  bf  his  interest  to  others,  and 
an  entirely  different  thing  whether  such  bondhplder,  to  destroy  the 
interest  of  all  unsecured  creditors,  to  secure  a  waiver  of  all  objec- 
tions on  the  part  of  the  stockholder  and  consummate  speedily  the 
foreclosure,  may  proffer  to  him  an  interest  in  the  property  after  the 
foreclosure.  The  former  may  be  beyond  the  power  of  the  courts  to 
inquire  into  or  condemn.  The  latter  is  something  which  on  the  face 
of  it  deserves  the  condemnation  of  every  court,  and  should  never  be 
aided  by  any  decree  or  order  thereof.  It  involves  an  offer,  a  tempta- 
tion, to  the  mortgagor,  the  purchase  price  thereof  to  be  paid,  not  by 
the  mortgagee,  but  in  fact  by  the  secured  creditor."^**  As  said  bj' 
Justice  Holmes,  "while  it  is  true  that  reorganization  plans  often 
would  fail  if  the  old  stockholders  could  not  be  induced  to  come  in 
and  to  contribute  some  Iresh  money,  and  that  the  necessity  of  such 
arraiigements  should  lead  courts,  to  avoid  artificial  scruples"  in  con- 
sidering such  arrangements,  yet  substantial  justice  must  be  done  to 
unsecured  creditors  and  well  settled  rules  of  equity  must  not  be 
transgressed.^* 

So  a  private  contract  of  reorganization,  made  between  bondholders 
and  stockholders  whereby  the  corporate  property  is  transferred  to  a 
new  company,  cannot  defeat  the  claim  of  a  nonassenting  creditor,  re- 
gardless of  the  motive  with  which  it  was  made ;  *^  and  it  is  immaterial 
-that  the  contract  of  reorganization,  instead  of  being  effectuated  by 
private  sale,  is  consummated  by  master's  deed  under  a  consent' decree 
entered  into  without  fraud.*'  In  other  words,  a  foreclosure  sale, 
under  a  consent  decree,  is  void  as  to  nonassenting  creditors  of  the 
corporate  mortgagor,  even  in  the  absence  of  fraud  in  the  decree,  where 
made  pursuant  to  a  contract  of  reorganization  which  preserves  an 
interest  of  stockholders  without  preserving  the  interests  of  unsecured 
creditors  of  the  corporation.**    If,  purposely  or  unintentionally,  ' '  a 

10  Louisville  Trust  Co.  v.  Louisville,  12  Northern   Pac.    E.    Co.   v.   Boyd, 
N'.  A.  &  C.  E.  Co.,  174  U.  S.  674,  683,  228  U.  S.  482,  502,  57  L.  Ed.  931. 
688,  43  L.  Ed.  1130.  1*  Northern    Pac.    R.    Co.    v.    Boyd, 

11  Kansas  City  Southern  E.   Co.  v.  228  V.  S.  482,  502,  57  L.  Ed.  931. 
Guardian   Trust  Co.,   240   TJ.    S.    166,  1*  Northern  Pae.  E.  Co.  v.  Boyd,  228 
178,  60  L.  Ed.  579.  U.  S.  482,  504,  57  L.  Ed.  931. 
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single  creditor  was  not  paid,  or  provided  for  in  the  reorganization, 
he  could  assert'  his  superior  rights  against  the  subordinate  interests 
of  the  old  stockholders  in  the  property  transferred  to  the  new  com- 
pany. *  *  *  Any  device,  whether  by  private  contract  or  judicial 
sale  under  consent  decree,  whereby  stockholders  were  preferred  before 
the  creditor,  was  invalid.  Being  bound  for  the  debts,  the  purchase 
of  their  property,  by  the  debts,  the  purchase  of  their  benefit,  put  the 
stockholders  in  the  position  of  a  mortgagor  buying  at  his  own  sale. 
If  they  did  so  in  good  faith  and  in  ignorance  of  Boyd's  claim,  they 
were  none  the  less  bound  to  recognize  his  superior  right  in  the  prop- 
erty, when,  years  later,  his  contingent  claim  was  liquidated  and  estab- 
lished."" 

In  such  a  case  tlie  unsecured  creditors  are  not  limited  to  their  rem- 
edy against  the  exchanging  stockholders  but  may  hold  the  new  com- 
pany liable  as  a  fraudulent  trustee  of  the  property,  and  the  reor- 
ganized company  is  estopped  to  deny  that  the  equitable  interest  of 
such  creditors  in  the  property  was  equal  in  value  at  least  to  the 
amount  it  paid  the  stockholders.^® 

§4950.  — Limitations  of  rule.  There  is  no  fraud  against  cred- 
itors, on  reorganization  of  an  insolvent  company,  because  stock  in  the 
new  company  is  issued  to  stockholders  of  the  new  company,  where 
they  pay  in  cash  at  least  the  market  value  of  such  stock.^''  So  the 
creditors  cannot  object  where  the  stockholders  of  the  old  corporation 
became  stockholders  in  the  new  corporation  by  an  arrangement  en- 
tered into  after  the  foreclosure.^^  And  if  the  rights  secured  to  the 
stockholders  are  at  the  expense  of  the  bondholders,  and  not  of  the 
unsecured  creditors,  the  latter  cannot  complain.^*  Likewise,  unse- 
cured creditors  cannot  object  to  a  plan  of  reorganization  under  which 
they  are  to  receive  income  bonds  superior  to  stock  in  the  new  eom- 

"Any  arrangement   of   the   parties  that  the  relief  is  not  limited  to  the 

by  which  the  subordinate  rights  and  subjection  of  the  property  of  the  old 

interests   of  the   stockholders   are   at-  pompany  in  the  possessiom  of  the  new 

tempted  to  be  secured  at  the  expense  company  to  the  payment  of  its  claim, 

of  the  prior  rights  of  either  class  of  but   the   new   company   may  be   held 

creditors    comes     within    judicial    de-  directly  liable. . 

nunciation. "     Louisville  Trust  Co.  v.  l^Paton   v.   Northern   Pac.   R.   Co., 

Louisville,  N.  A.  &  C.  E.  Co.,  174  V.  85  Fed.  838;  Ferguson  v.  Ann  Arbor 

S.   674,  683,   43   L.   Ed.   1130.  E.  Co.,  17  N.  Y.  App.  Div.  336,  45  N. 

16  Northern   Pac.    E.    Co.    v.    Boryd,  Y.  Supp..  172. 

228  n.  8.  482,  504,  57  L.  Ed.  931.  18 Stewart's  Appeal,  72  Pa.  St.  291. 

16  Central  Improvement  Co.  v.  Cam-  19  Farmers '    Loan    &    Trust    Co.    v. 

bria  Steel  Co.,  210  Fed.  696,  aff'd  240  Louisville,   N.   A.   &   C.   Ey.  Co.,   lOB 

U.  S.  166,  60  L.  Ed.  579,  holding  also  Fed.  110. 
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pany  to  be  delivered  to  stockholders  of-  the  old  company.^*  More- 
over an  unsecured  op  other  creditor  of  a  corporation  undergoingi  reor- 
ganization cannot  prevent  stockholders  from  retaining  an  interest 
in  the  reorganized  company,  if  he  is  given  a  fair  opportunity  to  pro- 
tect his  interests  and  fails  or  refuses  to  do  so.^^ 

Conceding  that  the  holder  of  an  unliquidated  claim  against  a  cor- 
poration may  intervene  and  obtain  relief,  pending  the  carrying  out 
of  a  reorganization  scheme,  on  the  ground  that  bonds  and  stock  were 
to  be  issued  to  the  stockholders  of  the  old  company,  he  is  barred  by 
laches  from  charging  the  new  company  with  liability  on  such  ground 
a  long  time  after  the  reorganization  had  been  completed  and  the 
securities  distributed.*'' 

An  assessment  upon  the  common  stock  may  take  the  form  of  requir- 
ing stockholders  to  pay  in  cash  a  certain  per  cent  of  the  par  of  their 
holdings  for  which  they  are  to  receive  new  bonds  at  par,  carrying  a 
ilow  rate  of  interest  and  being  inferior  liens,  since  in  such  a  case 
it  is  doubtful  whether  the  bonds  will  eyer  be  worth  par,  and  hence 
it  operates  as  an  assessment  upon  the  common  stock  to  the  amount 
of  the  discount.*^ 

§4951.  — Effect  of  value  of  property  being  less  than  face  of 
mortgage  debt.'  A  sale  pursuant  to  a  reorganization  agreement, 
where  it  is  invalid  because  recognizing  and  protecting  the  rights  of 
stockholders  without  recognizing  or  protecting  the  rights  of  certain 
unsecured  creditors,  is  not  valid  because  the  value  of  the  property 
sold  was  less  than  the  face  of  the  mortgage  debt,  since  "the  question 
must  be  decided  according  to  a  fixed  principle,  not  leaving  the  rights 
of  the  creditors  to  depend  upon  the  balancing  of  evidence  as  to 
whether,  on  the  day  of  sale,  the  property  was  insufficient  to  pay 
prior  incumbrances. ' '  ** 

20  Hancock  v.  Toledo,  P.  &  W.  B.  aaWenger  v.  Chicago  &  E.  E.  Co., 

Co.,  11  Biss.  148,  9  Fed.  738.  105  Fed.  796. 

31 ' '  His   interest   can  be   preserved  23  ' '  That   the   stockholders   will  be 

by  the  issuance,  on  equitable  terms,  given  such  bonds  for  their  cash  pay- 

of  income  bonds  or  preferred  stock.  ments   is   not  inequitable   to   general 

If  he  declines  a  fair  ofter  he  is  left  creditors,"     since     "they     will    pay 

to  protect  himself  as  any  other  ered-  more   than  they  -will  get   in   value." 

itor  of  a  judgment  debtor,  and,  hav-  Guaranty  Trust  Oo.  of  New  York  v. 

ing  refused  to  come  into  a  just  reor-  Missouri  Pac.  Ey.  Co.,  238  Fed.  812, 

ganization,    could    not    thereafter    be  818.                                                             ' 

heard  in  a  court  of  equity  to  attack  24  Northern  Pae.  E.  Co.  v.  Boyd,  228 

it."     Northern  Pae.  E.  Co.  v.  Boyd,  V.  S.  482,  507,  57  L.  Ed.  931;  Chicago, 

228  U.  S.  482,  508,  57  L.  Ed.  931.  E.  I.  &  P.  E.  Co.  v.  Howard,  7  Wall. 
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XI.  EFFECT  AS  CONTINUATION  OF  CORPOEATION  OE  CREATION  OF  NEW 

COEPOEATION 

§4952.  Importance  of  question.  As  hereafter  stated  at  some 
length,^*  if  a  statute  and  proceedings  thereunder  have  the  eifect  of 
merely  continuing  the  existence  of  a  corporation,  although  it  may  be 
with  somewhat  different  powers,  and  under  a  diiferent  name,  and  a 
different  management,  without  destroying  its  identity  as  a  corporate 
body,  rights  and  liabilities  acquired  or  incurred  by  it  before  the 
change  are  not  in  any  way^  affected.^®  But  it  is  very  different  when 
an  existing  corporation  is  dissolved  and  ceases  to  exist,  and  an  en- 
tirely new  and  distinct  corporation  is  created.^''  It  is  often  import- 
ant, therefore,  and  sometimes  as  difficult  as  it  is  important,  to  deter- 
mine whether  there  is  a  mere  continuation  of  an  existing  corporation, 
without  change  of  identity,  or  the  creation  of  a  new  and  different 
corporate  body. 

§4953.  General  rule.  The  term  "reorganization"  does -not  neces- 
sarily imply  that  a  new  corporation  is  created.  Nor,  on  the  other 
hand,  does  it  necessarily  imply  that  an  old  corporation  is  merely 
continued.  Its  effect  in  any  particular  case  must  depend  upon  the 
intention  of  the  parties  and  the  terms  of  the  statute  ^*  under  which  it 

(U.  S.)   392,  19  L.  Ed.  117.     See  also  the    atackholders    of    the    mortgagor 

Central  Improvement  Co.  v.  Cambria  company  appear  to  obtain  some  bene- 

Steel  Co.,  210  Fed.  696.  fit  in  the  purchasing  company,  is  open 

The  fact  that  property  transferred  to  the  closest  scrutiny  where  the  prop- 
by  a  company  to  a  new  company  or-  erty  is  worth  more  than  the  mortgages  - 
ganized  to  take  over  the  property  and  foreclosed,  yet  general  creditors  can- 
issue  stock  to  the  stockholders  of  the  not  complain  orf  any  such  arrangement 
old  cormpany,  was,  at  the  time  of  its  where  they  have  no  interest  because 
transfer,  mortgaged  for  its  full  value  the  property  is  not  worth  more  than 
to  secure  a  valid  indebtedness  of  the  the  mortgage  debt.     Wenger  v.  Chica- 
old  company,  does  not  preclude,  it  has  go  &  E.  E.  Co.,  114  Fed.  34. 
been  held,  the  right  of  an  unsecured  25  See  §4984,  infra, 
creditor  of  the  old  corporation  to  re-  26  National  Exch.  Bank  v.  Gay,  57 
cover  from  the  new  corporation  where  Conn.  224,  4  L.  E.  A.  343,_  17  Atl.  555; 
the   conveyance  of  the  property  was  Miller  v.  English,  21  N.  J.  L.  317. 
not  subject  to  the  mortgage.  Sweeney  ZT  Bellows  v.  Hallowell  &  A.  Bank, 
V.   Heap   O'Brien   Min.  Co.,   194   Mo,  2  Mason  31,  Fed.  Gas.  No.  1,279;  Bruf- 
App.    140,    186   S.   W.   739,   following  fett  v.  Great  Western  E.  Co.,  25  111. 
Northern  Pac.  E.  Co.  v.  Boyd,  228  XJ.  353.    See  also  §  4953,  infra. 
S.  482,  57  L.  Ed.  931.                                        28 See  the  following  decisions: 

In  an  earlier  case,  it  was  held  that  Colorado.     Clough  v.  Eocky  Moun- 

while  the  sale  under  foreclosure  to  a  tain  Oil  Co.,  25  Colo.  520,  55  Pac.  809. 
committee    aeeording   to    whose   plan  niiuois.    Morgan  County  v.  Thomas, 
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takes  place,  although  generally  a  new  corporation  is  created.^®  In 
the  words  of  Justice  Story,  "to  ascertain  whether  a  charter  creates 
a  new  corporation,  or  merely  continues  the  existence  of  an  old  one, 
we  must  look  to  its  terms,  and  give  them  a  construction  consistent 
with  the  legislative  intent,  and  the  intent  of  the  corporators. ' ' '" 
Especially  is'  it  trije  that  a  new  corporation  is  created  where  it  is 
formed  by  the  purchasers  of  the  corporate  property  at  a  judicial  or 
execution  sale.^^ 

On  the  other  hand,  the  terms  of  the  statute  under  which  a  corpora- 
tion is  reorganized  or  reincorporated,  and  the  intention  of  the  par- 
ties, may  be  such  as  to  merely  continue  the  existing  corporation  with- 
out any  change  in  the  identity  of  the  body,  even  though  the  powers 
of  the  corporation  as  reorganized  may  be  different  from  the  powers 
which  it  had  before  the  reorganization.  "Whether  this  is  so  depends 
upon  the  intention.^^  It  is  to  be  noted,  however,  that  most  of  the 
decisions  holding  that  no  new  corporation  is  created  by  acting  pursu- 
ant to  statute  are  cases  of  mere  reincorporation  rather  than  reor- 
ganization, as  explained  below.**  v 

Whether  a  new  corporation  is  created  depends  largely  upon  the 


76  111.  120;  BrufEett  v.  Great  Western 
E.  Co.,  25  ni.  353. 

North  Carolina.  Marshall  v.  West- 
•  ern  North  Carolina  E.  Co.,  92  N.  C. 
322. 

Ohio.  State  v.  Sherman,  22  Ohio 
St.  411;  Atkinson  v.  Marietta  &  C.  B. 
Co.,  15  Ohio  &t.  21. 

Texas.  Houston  &  Texas  Cent.  E. 
Co.  V.  Shirley,  54  Tex.  125. 

Virginia.  Supreme  Lodge  Knights 
of  Pythias  v.  "Weller,  93  Va.  605,  25 
S.  E.  891. 

Wisconsin.  National  Foundry  & 
Pipe  Works  v.  Oconto  City  Water 
Supply  Co.,  105  Wis.  48,  81  N.  W. 
125. 

The  legal  identity  of  the  new  oor- 
-poration  with  the  old  ordinarily  de- 
pends upon  the  intention  of  the  incor- 
porators. Allen  V.  North  Des  Moines 
M.  E.  Church,  127  Iowa  96,  69  L.  E. 
A.  255,  109  Am.  St.  Eep.  366,  4  Ann. 
'  Gas.  257,  102  N.  W.  808. 

Z9Fitz  V.  Minnesota  Cent.  Ey.  Co., 
11  Minn.  414;  Huff  v.  Winona  &  St. 
P.  I{.  Co.,  11  Minn.  180.  See  also 
eases  cited  in  preceding  note. 


Where  an  act  of  the  legislature  pro- 
vided that,  upon  the  happening  of  a 
certain  contingency,  the  stockholders 
of  a  railroad  company  should  "reor- 
ganize the  said  company  as  a  new  cor- 
poration," changed  the  amount  of 
the  capital  stock,  and  provided  for 
the  stockholders  of  the  existing  cor- 
poration by  reserving  for  them  a  cer- 
tain amount  of  the  stock  of  the  new 
corporation,  it  was  held  that  the  re- 
organization created  an  entirely  new 
and  distinct  corporation.  Marshall  v. 
Western  North  Carolina  E.  Co.,  92 
N.  C.  322. 

30  Bellows  V.  Hallowell  &  A.  Bank, 
2  Mason  31,  Fed.  Cas.  No.  1,279. 

31  See  §  4955,  infra. 

38  Miller  v.  English,  21  N.  J.  L. 
317;  First  Society  of  Irving  M.  B. 
Church  V.  Brownell,  5  Hun  (N.  Y.) 
464;  Marshall  v.  Western  North  Car- 
olina E.  Co.,  92  N.  0.  322;  Young  v. 
EoUins,  85  N.  C.  485  ;  Wilson  v.  Chesa- 
peake &  O.  E.  Co.,  21  Gratt.  (Va.) 
654. 

83  See  §  4954,  infra. 
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facts  of  the  particular  ease.^*  a"  provision  in  a  lease  that  the  lessee 
should  organize  a  company  to  assume  the  lease  and  carry  on  the  busi- 
ness, and  also  that  the  stock  of  the  new  company  should  first  be 
offered  to  stockholders  of  the  lessor  company  to  subscribe  for  at  their 
option,  does  not  make  the  new  company  identical  with  the  old,  even 
if  all  or  nearly  all  the  stock  was  so  subscribed  for,  and  hence  statu- 
tory liens  for  supplies  furnished  the  new  company  do  not  attach  to 
the  title  of  the  lessor  as  owner.^^ 

§4954.  "Reincorporation"  as  creating  new  company.  Whether 
a  new  corporation  is  formed,  upon  complying  with  statutory  provi- 
sions relating  to  reincorporation  or  by  virtue  of  a  special  statute  cre- 
ating a  company,  depends  upon  the  wording  of  the  statute,  read  in 
the  light  of  the  intent  of  the  legislature  and  of  the  incorporators.^^ 
However,  reincorporation,  as  the  term  has  already  been  defined,^''  does 
not,  ordinarily,  create  a  new  corporation.^^  Thus,  the  filing  of 
articles  of  incorporation  to  correct  defects  in  a  former  attempted  in- 
corporation makes  the  new  corporation  merely  a  continuation  of  the 
existing  de  facto  corporati6n.^^    So  where  an  incorporated  religious 


34  Capital  State  Bank  of  Oklahoma 
Clity  V.  Western  Casualty  &  Guaran- 
ty Ins.  Co.,  47  Okla.  649,  149  Pao. 
149. 

SSimited  Mines  Co.  v.  Hatcher,  79 
Fed.  517,  rev 'g  75  Fed.  368. 

36  Bellows  V.  Hallowell  &  A.  Bank, 
2  Mason  31,  Fed.  Cas.  No.  1,279;  Mul- 
ler  y.  State  Life  Ins.  Co.,  27  Ind.  App. 
45,  60  N.  E.  958. 

37  See  §4839,  supra. 

38  Polk  V.  Mutual  Reserve  Fund 
Life  Ass'n,  137  Fed.  273;  Mullet  v. 
State  Life  Ins.  Co.,  27  Ind.  App.  45, 
60  N.  E.  958,  construing  statute  re- 
lating to  insurance  companies.  Cam- 
pare  Miller  v.  English,  21  N.  J.  L. 
317. 

The  identity  of  a  corporation  is  not 
destroyed,  nor  are  its  legal  obliga- 
tions obliterated,  by  the  mere  fact 
of  reincorporation  under  the  same  or 
a  different  name.  Strahm  v.  leaser, 
32  Cal.  App.  447,  163  Pac.  680. 

A  mere  reincorporation,  retaining 
the  same  name  and  with  the  same 
capital    stock    and    stockholders,    for 


the  purpose,  of  continuing  business 
under  changed  regulations  and  condi- 
tioTis,  does  not  create  a  new  corpora- 
tion so  as  to  make  the  company  liable 
to  pay  an  organization  tax.  In  re 
Consolidated  Kansas  City  Smelting 
&  Eefining  Co.,  13  N.  Y.  App.  Div.  50, 
43  N.  Y.  Supp.  51,  where  company  in- 
corporated under  the  Manufacturing 
Act  of  1848  reincorporated  under  the 
Business  Corporations  Law  of  1892. 

The  reincorporation  of  an  insurance 
company,  under  the  New  York  stat- 
utes, under  which  a  different  name 
was  assumed  and  a  new  plan  of  in- 
surance adopted,  does  not,  it  has  been 
held,  create  a  new  corporation  in  the 
ordinary  sense,  nor  does  such  reincor- 
poration pursuant  to  a  statute  in  ex- 
istence at  the  time  the  policies  were 
taken  out  constitute  an  impairment 
of  the  contract  rights  of  the  policy- - 
holders.  Polk  v.  Mutual  Reserve 
Fund  Life' Ass'n,  137  Fed.  273. 

39McCann  v.  Children's  Home  See. 
of  California,  —  Cal.  — ,  168  Pae.  355. 

Where  a  company  reincorporates  to 
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isociety  elected  new  trustees  and  reorganized  under  a  general  law  au- 
thorizing such  societies  to  reincorporate,  and  conferring  somewhat 
larger  powers,  and  it  appeared  that  their  intention  was  not  to  create 
a  new  and  distinct  corporation,  but  merely  to  continue  the  old  one, 
the  intention  was  given  effect,  and  it  was  held  that  the  reincorpora- 
tion did  not  create  a  new  corporation.** 

However,  reincorporation  is  sometimes  held  to  create  a  new  cor- 
poration as  where  it  extends  the  life  of  the  original  corporation,  in- 
creases the  amount  of  indebtedness  it  may  incur,  and  gives  the  rein- 
corporated company  all  the  rights,  privileges  and  powers  conferred 
by  a  new  statute  upon  corporations  organized  under  it.*^  And  it  is 
undoubtedly  true,  as  said  in  an  early  ease  in  New  Jersey ,*2  that  "the 
question  of  identity,  that  is,  whether  the  new  act  creates  a  body  poli- 
tic or  corporate,  or  merely  revives  an  old  one,  is  one  of  intention." 

§4955.  Reorganization  in  connection  with  judicial  or  execution 
sale.  Whether  a  new  company  formed  after  the  purchase  on  fore- 
closure of  the  assets  of  another  company  is  merely  the  old  company 
under  another  name,  so  as  to  be  liable  for  the  debts  of  the  old  com- 
pany, or  is  a  bona  fide  purchaser  for  a  consideration^  so  as  not  to  be 
liable  for  the  debts  of  the  old  company,  is  sometimes  difficult  to  deter- 
mine.** If  the  property,  or  property  and  franchises,  of  a  corporation 
are  about  to  be  sold  under  an  execution  against  it,  or  under  a  power 
in  a  mortgage,  or  under  a  decree  foreclosing  a  mortgage,  or  at  any 
other  judicial  sale,  the  stockholders  or  creditors,  or  any  other  persons, 
may  organize  a  corporation  under  a  general  law  for  the  purpose  of 
purchasing  at  such  sale,  and  continuing  the  business;  and  when  the 
scheme  is  carried  out,  and  the  transfer  made,  the  purchasing  corpora- 
tion is  clearly  a  new  corporation,  succeeding  to  the  property  and  fran- 
chises purhcased  by  it,  and  entirely  distinct  from  the  old  corpora- 
tion.**   The  same  is  true,  of  course,  where  natural  persons  purchase 

meet  some  of  the  defects  in  the  orig-  Ass'n,  No.  3,  118  Ky.  791,  82  S.  W. 

inal     articles     of     incorporation     or  435. 

amendments    thereto,    the    reincorpo-  42  Miller    v.    English,    21    N.   J.    L. 

rated  company  is  ordinarily  substan-  317,  324. 

tially   the   same   company   and   liable  43  See  New  Orleans,  M.  &  C.  R.  Co. 

to  creditors  and  on  contracts  to  the  v.  Carter,  107  Miss.  1,  64  So.  842. 

same    extent    as    before.     Benesh    v.  44  Armour  v.  E.  Beraent's  Sons,  123 

Mill  Owners'  IV^ut.  Fire  Ins.  Co.,  103  Fed.  56;  Venner  v.  Farmers'  Loan  & 

Iowa  465,  72  N.  W.  674.  Trust  Co.  of  New  Tork,  90  Fed.  348, 

40  Miller  v.  English,  21  N.  J.  L.  353;  Midland  Ey.  Co.  v.  Fisher,  125 
317.  Ind.  19,  8  L.  E.  A.  604,  21  Am.  St.  Jlep. 

41  Com.    V.    Licking    Valley    Bldg.  189,  24  N.  E.  756 ;  People  v.  Cook,  110 
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at  such  a  sale,  and  afterwards  form  a  corporation  to  take  a  transfer 
from  them.*^ 

§4956.  Reorganization  by  voluntary  transfer  of  assets  to  new 
company.  There  is  a  reorganization  rather  than  a  mere  amend- 
ment of  the  charter,  where  the  objects  of  the  company  are  changed, 
and  a  statute  provides  that  an  amendment  shall  not  change  such 
objects,  and  where  the  intent  of  the  parties  was  to  create  a  new  cor- 
poration, and  the  property  of  the  old  was  transferred  to  the  new 
corporation  which  expressly  assumed  the  debts  of  the  old  company.*^ 

§  4957.  Extension  of  corporate  existence  as  caseation  of  new  cor- 
poration. The  extension  and  revival  of  charters  has  been  consid- 
ered in  a  former  chapter.*''  As  there  stated,  a  mere  extension  of  the 
charter  of  a  corporation  before  its  expiration,  whether  by  a  special 
act  or  under  a  general  law,  does  not  have  the  effect  of  creating  a 
new  and  distinct  corporation,  unless  such  an  intention  appears,  but 
merely  continues  the  existence  of  the  old  corporation,  without  in 
any  way  affecting  its  identity  or  its  existing  rights  and  liabilities.** 
A  like  construction  has  been  placed  by  the  courts  upon  statutes 


N.  ¥.  443,  18  N.  E.  113;  Ferguson  v. 
Ann  Arbor  E.  Co.,  17  N.  Y.  App.  Div. 
336,  45  N.  Y.  Sup|).  172;  Gulf,  C.  & 
S.  ¥.  Ey.  Co.  V.'  Newell,  73  Tex.  334, 
15  Am.  St.  Eep.  788,  11  S.  W.  342. 

Where  an  act  of  the  legislature  pro- 
vided that  the  trustees  in  a  deed  of 
trust  given  by  a  railroad  company 
upon  its  franchises,  road  and  prop- 
erty connected  therewith,  and  the  ces- 
tuis  que  trust  and  their .  associates, 
who  should, thereafter  purchase  at  the 
sale  under  the  deed  of  trust,  should 
be  incorporated  by  a  name  different 
from  that  of  the  old  company,  with 
power  to  purchase  and  own  the  fran- 
chises and  property  of  the  old  com- 
pany, and  upon  such  purchase  should 
be  invested  with  all  the  corporate 
powers,  privileges,  etc.,  before  given 
to  the  old  company,  but  did  not  give 
the  stockholders  of  the  old  company 
any  rights  in  the  new,  or  require 
the  new  company  to  pay  the  debts  of 
the   old,  it  was  held  that  the   effect 


of  the  legislation  and  reorganization 
thereunder  was  to  create  a  new  and 
distinct  corporation,  capable  of  pur- 
chasing, owning  and  using  what  was 
conveyed  by  the  deed  of  trust,  and  not 
merely  to  continue  the  old  corpora- 
tion. Morgan  County  v.  Thomas,  76 
111.  120. 

45  Kittel  V.  Augusta,  T.  &  G.  E.  Co., 
78   Fed.   855;    Lawrence  v.   Morgan's 

.Louisiana  &  T.  E.  &  S.  S.  Co.,  39  La. 
Ann.  427,  4  Am.  St.  Eep.  265,  2  So. 
69. 

46  Clough  V.  Eocky  Mountain  Oil 
Co.,  25  Colo.  520,  55  Pae.  809,  apply- 
ing rule  in  case  of  failure  to  file  an 
annual  report. 

47  See  §§408-415,  supra. 

48  See  §  413,  supra. 

This  is  also  true  of  an  extension  of 
the  period  of  existence  of  a.  national 
bank  by  or  under  an  act  of  Congress. 
National  Exch.  Bank  v.  Gay,  57  Conn. 
224,  4  L.  E.  A.  343,  17  Atl.  555. 
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reviving  the  charter  of  a  corporation  after  the  period  of  its  exist- 
ence has  expired.*^  It  must  be  conceded,  however,  that  it  is  not 
very  clear  how,  when  a  charter  has  expired,  and  a  corporation  has 
thereby  been  dissolved  and  ceased  to  exist,*"  it  can  be  said  that  a 
statute  reviving  the  charter  does  not  create, — recreate, — rather  than 
continue,  the  corporation.  If  it  creates  instead  of  merely  continuing 
a  corporation  for  one  purpose,  it  must  do  so  for  all  purposes;  and 
it  has  been  held  that  such  a  statute  is  within  a  constitutional  prohi- 
bition against  the  creation  of  corporations  by  special  act.*^  How- 
ever this  may  be,-  the  question  is  one  of  intention.  A  special  act  of 
the  legislature,  whether  it  is  passed  before  or  after  the  expiration  of 
a  charter,  and  whether  it  extends  or  revives  the  charter,  or  a  general 
law  providing  for  extension  or  revival,  and  proceedings  thereunder, 
cannot  be  construed  as  merely  contiauing  the  old  corporation,  in- 
stead of  creating  a  new  one,  if  it  affirmatively  appears  that  the  legis- 
lature and  the  corporators  intended  the  creation  of  a  new  corpora- 
tion.52  "To  ascertain,"  said  Mr.  Justice. Story,  "whether  a  charter 
created  a  new  corporation,  or  merely  continued  the  existence  of  an 
old  one,  we  must  look  to  its  terms  and  give  them  a  construction  con- 
sistent with  the  legislative  intent  and  the  intent  of  the  corpor- 
ators. "  ** 

§4958.  Amendment  of  cbaxter  as  creating:  new  corporation — In 
general.  As  stated  in  another  chapter,**  the  mere  amendment  of  the 
charter  of  a  corporation,  either  by  special  act  or  under  a  general 
law,  does  not  destroy  the  corporation  and  create  a  new  one,  but 
merely  changes  the  constitution  or'  powers  of  the  old  corporation  ; 
and  therefore  it  does  not  in  any  way  affect  the  existing  contract  or 
property  rights  of  the  corporation,  or  its  existing  obligations.**  But 
in  Kentucky  it  is  held  that  an  amendment  of  a  charter  which  accom- 
plishes the  same  purpose  as  a  reorganization  creates  a  new  company, 

'      49  See  §  414,  supra.  Pythias  v.  Weller,  93  Va.  605,  25  S. 

50  Infra,  chapter  on  Dissolution.  E.  891. 

51  See  §  237,  supra.  53  Bellows  v.  Hallowell  &  A.  Bank, 

52  Bellows  V.  Hallowell  &  A.  Bank,  2  Mason  31,  44,  Fed.  Cas.  No.  1,279, 
2  Mason  31,  Fed.  Cas.  No.  1,279;  Fitz  54  Chapter  on  Amendment  of  Char- 
V.  Minnesota  Cent.  Ey.  Co.,  11  Minn.  ters,  supra. 

414;  Huff  V.  Winona  &  St.  P.  E.  Co.,  65  Trustees  of  University  v.  Moody, 

11  Minn.  180;  Marshall  v.  "Western  62  Ala.  389;  Johnston  v.  Crawley,  25 
North  Carolina  E.  Co.,  92  N.  0.  322,  Ga.  316,  71  Am.  Dee.  173;  Washington 
330;  Young  v.  Eollins,  85  N.  C.  485,  College  v.  Duke,  14  Iowa  14;  Dean  v. 
•488;     Supreme     Lodge     Knights     of      La  Motte  Lead  Co.,  59  Mo.  523. 
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at  least  in  so  far  as  to  make  it  subject  to  laws  in  force  at  the  date  of 
its  birth."  ' 

§4959.  — Grant  of  special  charter  to  an  existing  corporO'tion. 

Where  a  corporation  which  has  been  formed  under  a  general  law 
is  afterwards  granted  a  charter  by  a  special  act,  and  accepts  the 
same,  or  a  new  charter  is  granted  to  corporation  existing  under  a 
special  act,  this  does  not  necessarily  constitute  the  creation  of  a 
new  corporation,  but  may  be,  in  effect,  nothing  more  than  an  amend- 
ment of  the  original  charter.^'' 

§  4960.  —  Mere  change  in  name  of  corporation.  A  mere  change 
in  the  name  of  a  corporation  is  a  mere  amendment,  and  does  not  in 
any  way  affect  the  identity  of  the  corporation.  This  has  repeatedly 
been_  held.**  On  the  other  hand,  where  a  corporation  is  reincorpo- 
rated or  reorganized,  the  fact  that  it  retains  the  name  of  the  old 
corporation  does  not  make  it  the  same.  It  is  nevertheless  an  entirely 
new  and  distinct  corporation,  if  such  is  the  intention  of  the  legisla- 
ture and  the  corporators.®® 

§4961.  Beorganization  as  dissolution  of  old.  company.  Whether 
a  reorganization  is  a  dissolution  of  the  company  reorganized  depends 
largely  upon  the  nature  of  the  reorganization,  and  is  governed  by 
the  rules  laid  down  in  the  chapter  on  dissolution.®"    Unless  otherwise 

66  Senn  v.  Levy,  111  Ky.  818,  63  S.  New  York.    First  Soc.  of  Irving  M. 

W.   776,  followed  in  Com.  v.  Licking  B.  Chureh  v.  Brownell,  5  Hun  464. 

Valley  Bldg.  Ass'n  No.  3,  118  Ky.  791,  Texas.     Acres   v,    Moyne,    59    Tex. 

82  S.  W.  435.  623. 

57  Johnston  v.  Crawley,  25  Ga.  316,  But  see  Senn  v.  Levy,  111  Ky.  318, 

71  Am.  Deo.  173;  Woodfork  v.  TJnioji-  324,  63  S.  W.  776,  where  it  was  said 

Bank   of   Tennessee,   3    Cold.    (Tenn.)  that  "a  corporation  exists  only  in  its 

488.     Compare,  hov/ever,   Youngblood  corporate  name,  and  a  change  of  name 

V.   Georgia  Improveincnt   Co.,   83   Ga.  was  an  abandonment,  not  only  of  the 

797,   10  S.  E.  124;   Snook  v.  Georgia  corporate  name  but  of  the  corporation 

Improvement  Co.,  83   Ga.  61,  9  S.  E.  itself." 

1104;    Carlisle   v.   Terre   Haute   &   K.  69  Marshall  v.  Western  North  Oaro- 

E.   Co.,   6  Ind.   316.  Una  E.   Co.,  92  N.   C.  322.     And  see 

68  Alabama.    Trustees  of  University  Bellows   v.   Hallowell    &   A.    Bank,   2 

V.  Moody,  62  Ala.  389.  Mason  31,  Fed.  Cas.  No.  1,279;  Wyman 

California.      Higgins    v.    California  v.    Hallowell    &    Augusta    Bank,    14 

Petroleum  &  Asphalt  €o.,  122  Gal.  373,  Mass.   57,   7   Am.  Dec.   194;   Memphis 

55  Pac.  155.  Water  Co.  v.  Magens,  15  Lea  (Tenn.) 

Missouri.     Dean  v.  La  Matte  Lead  37. 

Co.,   59  Mo.  523.  60  Chapter  on  Dissolution,  infra. 
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provided  by  statute,  the  foreclosure  sale  of  the  property  and  fran- 
chises of  a  corporation  and  the  creation  by  the  purchasers  at  such 
sale  of  a  new  corporation,  do  not,  alone,  work  a  dissolution  of  the 
mortgagor  corporation.®^ 

§  4962.  Orgajiization  of  new  company  as  essential  to  its  existence. 

It  has  been- held  that- the  issuance  by  the  proper  state  ofBeer  of  a 
certificate  of  incorporation  to  the  purchasers  at  a  judicial  sale  of 
the  property  of  a  corporation  does  not  of  itself  create  a  new  company 
capable  of  exercising  the  franchises  of  the  old  company,  but  there 
must  first  be  an  organization  under  the  certificate  in  the  manner 
prescribed  by  law.*® 

Xn.    RIGHTS,  POWERS  AND.  DUTIES  OF  NEW  COMPANY 

§  4963.  In  general.  When  a  corporatipn  is  created  or  organ- 
ized to  succeed,  by  purchase  or  otherwise,  to  the  property  and  fran- 
chises of  another  corporation,  its  powers,  franchises,  privilegeis  and 
immunities  depend  upon  the  statute  by  or  under  which  it  is  created 
or  formed,  and  its  articles  of  association,  in  so  far  as  they  are 
authorized  by  the  statute,  just  as  in  any  other  case.®'  It  is  ofteii 
expressly  provided  by  the  statute  that  the  new  corporation  shall 
have  the  same  rights,  powers,  franchises,  privileges  and  immunities 
as  the  old  corporation,  and  these,  of  course,  must  be  ascertained 
from  the  charter  or  articles  of  the  old  corporation,®*  including  amend- 
ments of  the  charter  previously  made  and  accepted  by  it.®*    When 

61  Chapter  on  Dissolution,  infra.  vested  in  the  corporation  last  owning 

62  Watson  V.  Albany  &  N.  Ey.  Co.,  the  property  sold,  or  its  receiver,  and 
110  Ga.  10,  36  S.  E.  324,  holding  there  shall  be  subject  to  all  the  provisions, 
was  no  organization  so  as  to  make  the  •  duties  and  liabilities  imposed  by  law 
new  company  liable  for  negligence  be-  on  that  corporation."  New  York 
fore  any  election  of  ofacers,  issuance  Stock  Corporation  Law,   §  9. 

of  stock    etc.  65Where  an  act  amending  the  char- 
es Savannah    V.    Steamboat    Co.    of  ter  of   a   corporation,   and  providing 
Georgia,  E.  M.  Charlt.  (Ga.)  342.  that  it  should  go  into  effect  if  a  ma- 
64  Mulloy  V.  Nashville  &  D.  E.  Co.,  jority  of  the  stockholders,  at  their  first 
8  Lea  (Tenn.)  427.  majority  meeting,  should  agree  there- 
Thus,  the  language  of  the  New  Tork  to,  was  duly  accepted,  and  afterwards 
statute  as  to  the  effect  of  reorganiza-  a  new  corporation  was  chartered  with 
tions  in  connection  with  forced  sales,  all  the  rights,  powers  and  privileges, 
is  that  such  new  corporation  "  shall  be  and  subject  to  all  the  liabilities  and 
vested  with,  and'  be  entitled  to  exer-  restrictions,  conferred  by  the  charter 
cise  and  enjoy,  all  the  rights,  privi-  of  the   first  corporation,  and  all   the 
leges    and    franchises,    which    at    the  amendments  thereto,  it  was  held  that 
tim'e  of  such  sale  belonged  to,  or  were  the  amendment  to  the  charter  of  the 
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one  corporation  becomes  the  successor  of  another  hy  transfer  of  its 
charter  under  legislative  authority,  and  there  is  no  express  provision 
as  to  its  powers,  it  can  exercise  such  powers,  and  such  powers  only, 
as  were  conferred,  expressly  or  impliedly,  upon  the  other  corpora- 
tion.*^ And  generally,  in  the  absence  of  any  provision  to  the  con- 
trary, a  purchaser  of  the  property  and  franchises  of  a  corporation 
under  legislative  authority,  either  directly  from  the  corporation,  or 
at  ^n  execution  or  foreclosure  sale,  acquires  the  same  rights,  fran- 
chises and  privileges  as  were  possessed  by  the  corporation,  and  is 
subject  to  the  same  burdens  and  restrictions.*' 

In  New  York,  a  certificate  of  public  convenience  and  necessity 
from  the  board  of  railroad  commissioners  is  not  a  requisite  to  enable 
a  company  which  is  the  transferee  of  the  purchaser  at  a  foreclosure 
sale  of  an  interurban  railroad,  to  take  over  and  operate  the  road.*' 

§  4964.  Rights  as  grantee  or  successor  of  purchaser.  A  grantee 
or  successor  of  the  purchaser  at  judicial  sale  has  all  the  rights  of  the 
original  purchaser.*®  So,  except  to  the  extent  that  it  is  entitled  to 
protection  as  a  bona  fide  purchaser  without  notice,'"'  the  grantee  or 
successor  of  the  original  purchaser  is  chargeable  with  the  claims  or 
equities  available  against  the  original  purchaser.'^ 

first  corporation  became  a  part  of  the  Ohio.      Campbell   v.   Marietta   &   C. 

charter  of  the  new  corporation  with-  E.  Co.,  23  Ohio  St.  188. 

out  the  action  of  a,  majority  of  the  Pennsylvania.    Pennsylvania  E.  Co. 

latter 's    stockholders   accepting   it   at  v.  Sly,  65  Pa.  St.  209. 

its  first  regular  meeting.     Mulloy  v.  Tennessee.     Mulloy  v.  Nashville  & 

Nashville  &  D.  B.  Oo.,  8  Lea  (Tenn.)  D.  E.  Co.,  8  Lea  427. 

427.  68  Syracuse,  L.  S.   &  N.   E.   Co.  v. 

66  State  v.  Newman,  51  La.  Ann.  Carrier,  149  N.  Y.  App.  Div.  411,  134 
833,  72  Am.  St.  Eep.  476,  25  So.  408.  ■  N.  Y.  Supp.  791. 

Ordinarily,  the   successor  of  a  cor-  69  Rogers  v.  Nashville,  C.  &  St.  L. 

poration  can  exercise  only  such  powers  Ey.  Co.,  91  Fed.  299,  320,  holding  that 

a?,  were  conferred  on  its  predecessor,  a  railroad  company  which  had  with  au- 

either   expressly  or  by  necessary  im-  thority  bought  another  railroad  from 

plication.     State  v.  Newman,   51  La.  its  purchase*  at  foreclosure  sale  pos- 

Ann.  833,  72  Am.  St.  Eep.  476,  25  So.  sessed    the    power   of    the    mortgagor 

408.  company  to  lease  the  road. 

67  Alabama.  Mobile  &  M.  Ey.  Co.  70  Continental  Trust  Co.  of  New 
v.  Steiner,  61  Ala.  559.  York  v.  American  Surety  Co.,  80  Fed. 

Georgia.     Montgomery  &  W.  P.  E.  180;    Vilas   v.   Page,   106   N.   Y.   439, 

Co.  V.  Boring,  51  Ga.  582.  461,  13   N.  E.  743.     See  also  Frazier 

Michigan.     Detroit  v.  Mutual  Gas-  v.  Eailroad  Co.,  88  Tenn.  138,  12  S. 

light  Co.,  43  Mich.  594,  5  N.  W.  1069.  W.  537. 

Missouri.     Daniels  v.  St.  Louis,  K.  71  State  v.  Iowa  Cent.  Ey.  Co.,  83 

C.  &  N.  B.  Oo.,  62  Mo.  43.  Iowa  720,  50  N.  W.  280,  holding  that 
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§  4965.  What  property  passes  to  new  company — ^In  general.  Only 
the  title  which  the  mortgagor  company  had  passes  by  a  foreclosure 
sale  to  the  purchaser ;  ''^  and  the  purchaser  takes  subject  to  existing 
easements.''^  The  property  bought  in  at  the  foreclosure  sale  must 
be  transferred  to  the  new  corporation  by  the  foreclosure  purchasers, 
where  the  purchase  is  by  others  in  behalf  of  the  new  corporation.''* 
Under  the  New  York  statute  governing  reorganizations,  the  new 
company,  by  the  filing  of  its  certificate  of  incorporation,  does  not 
thereby  become  ipso  facto  vested  with  the  property  acquired  at  the 
foreclosure  sale.'^ 

The  new  conlpany,  after  foreclosure,  cannot  be  deprived  of  the 
possession  of  the  books  of  the  old  company  by  a  summary  order  in 
receivership  proceedings  against  the  old  company,  but  instead  some 
proceeding  must  be  instituted  against  the  new  company.''* 

§  4966.  —  Property  and  rights  as  dependent  on  terms  of  transfer 
or  scope  of  mortgage.  "When  one  corporation  sells  and  transfers  its 
property  to  another,  any  question  as  to  what  property  or  rights 
pass  depends,  of  course,-  upon  the  terms  of  the  transfer,  assuming 
that  it  is  valid.  And  the  terms  of  a  mortgage  by  a  corporation  deter- 
mine what  property  and  rights  pass  to  a  purchaser  at  a  foreclosure 
sale  under  the  mortgage.  If  the  transfer  or  mortgage  covers  all 
the  assets  of  the  corporation,  the  purchaser  acquires  all  the  assets 
that  are  transferable.'''' 

company  acquiring  title  from  the  pur-  76  Olmsted  v.  Rochester  &  P.  E.  Co., 

chaser  at  a  judicial  sale  was  a  "sue-  46  Hun  (N.  T.)  552. 

cesser"  within  the  meaning  of  a  de-  77 Pollard  v.  Maddox,  28  Ala.  321. 

eree  requiring  operation  of  a  specific  When  the  property  of  a  corporation 

portion  of  a  railroad;  Vilas  v.  Page,  is  sold  under  a  mortgage,  no  property 

106    N.    T.    439,    461,    13    N.    E.    743.  or  rights  can  pass  except  such  as  are 

See  also  State  v.  Anderson,  91  U.  S.  covered  by  the  mortgage.     Where   a 

667,  23  L.  Ed.  290.  railroad   company's   road   and   all  its 

72  Westinghouse  Elee.  &  Mfg.  Co.  rights,  privileges,  immunities  and 
V.  New  Paltz  &  P.  Traction  Co.,  32  franchises  were  sold  under  a  decree 
N.  Y.  Misc.  132,  65  N.  Y.  Supp.  644.  foreclosing  a  mortgage,  and  the  l^gis- 

73  Hunter  v.  Burlington,  C.  E.  &  N.  lature  afterwards  incorporated  the 
Ey.  Co.,  76  Iowa  490,  41  N.  W.  305,  purchasers,  and  vested  them  with  all 
84  Iowa  605,  51  N.  W.  64;  Swan  v.  the  rights,  title,  interest,  property, 
Burlington,  C.  E.  &  N.  R.  Co.,  72  Iowa  possession,  claim  and  demand  at  law 
650,  34  N.  W.  457.                       ,^  or  in  equity,  of,  in,  or  to  such  road, 

74  Thayer  v.  Wathen,  17  Tex.  Oiv.  with  its  appurtenances,  and  with  all 
App.  382,  44  S.  W.  906.  the  rights,  powers,  immunities,  privi- 

W  Mayer  v.  Metropolitan  Traction  leges  and  franchises  of  the  former 
Co.,  165  N.  Y.  App.  Div.  497,  150  K.  Y.  company,  it  was  held  that  the  new 
Supp.  1026,  company  acquired  no  title  to  a  judg- 
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§  4967.  —  Property  which  has  vested  in  others  on  happening  of 
contingency.  No  property  or  right  of  a  corporation  can  pass  to 
another  corporation  succeeding  to  its  property  and  rights,  if,  under 
a  contract  of  the  former  corporation,  the  property  or  right  has  ceased 
to  belong  to  it,  and  vested  in  another,  by  reason  of  its  dissolution  or 
the  happening  of  other  contingencies.''* 

§  4968.  —  Title  of  reorganized  company  to  right  of  way.  Where 
a  railroad  company  mortgages  its  road  and  all  its  effects,  under 
legislative  aiithority,  and  the  mortgage  is  foreclosed,  the  purchasers, 
afterwards,  incorporated  under  a  new  name,  succeed  to  all  the  rights 
of  the  old  company  under  a  deed  conveying  a  right  of  way  for  the 
cohstruction  of  the  road ;  '^  and  this  includes  a  right  of  way  over 
the  city  streets  granted  by  a  municipal  corporation.*" 

At  the  same  time,  the  foreclosure  sale  does  not  divest  the  right 
of  landowners  to  compensation  for  their  land,  and  they  are  entitled 
to  such  compensation  from  the  purchasers  at  the  sale,  although  the 
purchasers  are  created  a  new  corporation,  at  least  where  the  laild 


ment  obtained  by  the  old  company, 
but  which  was  not  covered  by  the 
mortgage.  Higgina  v.  Downward,  8 
Houat.  (Del.)  227,  40  Am.  St.  Eep. 
141,  14  Atl.  133. 

As  to  estoppel  of  stockholders  of 
new  corporation  to  attack  compromise 
between  old  corporation  and  a  sub- 
scriber for  its  stock,  see  Whitaker 
V.  Grummiond,  68  Mich.  249,  36  N. 
W.  62. 

78  Where  a  telegraph  •  company,  in- 
corporated for  a  certain  number  of 
years,  contracted  with  a  railroad  com- 
pany that  so  long  as  it  should  exist 
as  a  telegraph  company  it  might  erect 
and  maintain  a  telegraph  line  within 
the,  limits  of  the  railroad,  and  also 
that,  in  the  event  of  the  dissolution  of 
the  telegraph  company  or  the  suspen- 
sion of  operatyjn,  the  railroad  com- 
pany might  take  charge  of  the  tele- 
graph line  for  its  own  purposes  until 
the  telegraph  company  should  resume 
active  operations,  and  that  no  interest 
of  the  telegraph  company  in  the  line 
should  be  assignable   so  as  to  affect 


or  impair  the  rights  of  the  railroad 
company  under  the  agreement,  and 
the  telegraph  company  was  reincor- 
porated, just  prior  to  the  expiration 
of  its  term,  under  a  new  name,  with 
new  powers,  and  under  different  re- 
sponsibilities, and  under  a  charter 
which  provided  for  the  surrender  of 
the  old  charter,  it  was  held  that  its 
rights  in  and  to  the  telegraph  line 
were  lost,  and  passed  to  the  railroad 
company,  though  the  new  charter  pro- 
vided that  all-  the  property  and  assets 
of  the  former  corporation,  and  all  its 
debts,  should  devolve  upon  the  new 
corporation,  which  for  this  purpose 
should  be  regarded  as  substituted  by 
operation  of  law  in  place  of  the 
former  corporation.  Latrobe  v.  Wes- 
tern Tel.  Co.  of  Baltimore,  74  Md. 
232,   21   Atl.   788. 

79PoHard  v.  Maddox,  28  Ala.  321; 
Harshbarger  v.  Midland  E.  Co.,  131 
Ind.  177,  27  N".  E.  352,  30  N.  B.  1083. 

80  New  Orleans,  S.  F.  &  L.  R.  Co.  v. 
Delamore,  114  tJ.  S.  501,  29  L.  Ed. 
244. 
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was  acquired  by  the  right  of  eminent  domain.'*  So  the  reorganized 
railroad  company  takes  the  right  of  way  subject  to  all  valid  agree- 
ments and  conditions  in  favor  of  the  landowner,'^  including  valid  oral 
agreements.*^  So  where  the  owners  of  land  aUowed'its  use  by  a 
railroad  company  in  consideration  of  the  building- of  a  depot  on 
the  premises,  but  the  company  did  not  build  the  depot,  a  company 
organized  after  purchase  of  the  railroad  at  foreclosure  sale  is  liable 
for  the  value  of  the  land  and  damages  as  of  the  time  the  original 
company  took  possession,  and  interest  on  such  valuation  from  that 
time.** 


§  4969.  —  Franchises  of  old  company  as  passing  to  new  company. 

Unless  otherwise  provided  by  statute,  the  franchise  to  exist  as  a 
corporation  does  not  pass  to  the  reorganized  company.**  On  the 
other  hand,  other  franchise  rights  ordinarily  pass  to  the  reorganized 
company,**  provided  they  are  transferable,*''  and  provided,  further, 
in  case  of  a  transfer  by  a  foreclosure  sale,  that  they  are  included 
in  the  mortgage,**  subject  to  the  conditions  contained  in  the  fran- 


81  New  ToTk  &  G.  L.  Ey.  Co.  v. 
Stanley's  Heirs,  35  N.  J.  Eq.  283,  288; 
Western  Pennsylvania  E.  Co.  v.  John- 
stpn,  59  Pa.  St.  290;  Gillison  v.  Savan- 
nah &  C.  E.  Co.,  7  S.  C.  173;  Pfeifer  v. 
Sheboygan  &  F.  du  L.  Ej  Co.,  18  Wis. 
155,  86  Am.  I>ee.  751. 

The  right  to  recover  does  not  de- 
pend upon  the  existence  of  any  lien. 
Eio  Grande  &  E.  P.  Ey.  Co.  v.  Ortiz, 
75  Tex.  602,  12  S.  W.  1129. 

LacKes,  however,  may  preclude  right 
to  recover  compensation.  Cory  v.  Chi- 
cago, B.  &  K.  C.  Ey.  Co.,  100  Mo.  282, 
13  S.  W.  346. 

That  a  different  rule  applies  where 
there  is  merely  a  voluntary  transfer, 
of  land  for  a  right  of  way,  without 
any  condemnation  proceedings,  see 
Vilas  V.  Milwaukee  &  P.  du  C.  Ey. 
Co.,  17  Wis.  497,  as  distinguished  in 
Pfeifer  v.  Siheboygan  &  F.  du  L.  E. 
Co.,  18  Wis.  156. 

SZEock  Island  &  P.  Ey.  Co.  v. 
Dimiek,  144  111.  628,  19  L.  E.  A.  105, 
32  N".  E.  291;  Post  v.  West  Shore  E. 
Co.,  50  Hun  (N.  T.)  301,  3  N.  Y, 
Supp.  172,  aff'd  123  N.  Y.  580,  26  N. 


B.  31.    And  see  cases  cited  in  §  1407, 
notes  26-31,  supra. 

83  As  said  in  one  case,  ' '  it  would  be 
a  very  harsh  rule  that,  when  a  rail- 
road is  sold  at  judicial  sale  under  a 
mortgage  foreclosure,  all  rights  of  per- 
sons granting  the  right  of  way  by  oral 
contract  are  cut  off."  Swan  v.  Bur- 
lington, C.  E.  &  N.  E.  Co.,  72  Iowa  650, 
34  N.  W.  457. 

84  New  York  &  G.  L.  Ey.  Co.  v. 
Stanley's  Heirs,  35  N.  J.  Eq.  283. 

85  See  §  4860,  supra,  and  see  §  1410, 
and  also  §§  1152.-1155,  1224,  supra. 

■86  Parker  v.  Elmira,  C.  &  N.  E.  Co., 
165  N.  Y.  274,  59  N.  E.  81. 

A  franchise  to  be  a  corporation  is 
distinct  from  a  franchise,  as  a  cor- 
poration, to  maintain  and  operate  a 
railway;  the  latter  may  be  mortgaged, 
without  the  former,  and  may  pass  to 
a  purchaser  at  a  foreclosure  sale. 
Memphis  &  L.  E.  E.  Co.  v.  Eailroad 
^om'rs,  112  U.  S.  609,  28  L.  Ed.  837. 

87  See  §1225,  supra. 

88  See  §§1284,  1410,  supra. 
Franchises  not  included  in  the  mort- 
gage do  not  pass  on  a  foreclosure  sale. 
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,  ohise.*®  And  if  private  persons  purchase  the  corporate  property  and  . 
then  turn  it  over  to  a  reorganized  company,  such  franchises,  while 
it  might  be  that  all  or  part  of  them  could  not  be  exercised  by  a  pri- 
vate person,  pass  to  the  new  company .^^  And  a  statute  conferring 
upon  the  purchaser  of  a  street  railroad  at  judicial  sale  the  authority 
to  organize  a  corporation  with  all  the  powers  of  a  corporation  organ- 
ized under  the  general  law,  is  not  limited  to  the  first  or  immediate 
purchasers  at  such  a  sale,  but  extends  to  successive  purchasers,  so 
that  where  a  subsequent  purchaser  organizes  a  corporation  it  ac- 
quires the  franchises  of  the  old  company.^^ 

§  4970.  Contracts  of  old  company  as  continuing  in  favor  of  new 
company.  Whether  a  continuing  contract  terminates  upon  the  re- 
organization of  the  corporation  by  which  it  is  made  depends,  of 
course,  upon  the  terms  of  the  contract  and  the  nature  and  effect 
of  the  reorganization.  It  seems  perfectly  clear  that  a  contract  con- 
ferring rights  upon  a  corporation  so  long  as  it  shall  exist  must  termi- 
nate when  the  corporation  is  dissolved,  and  cannot  pass  to  an  entirely 
new  corporation  succeeding  to  the  property  and  rights  of  the  corpo- 
ration by  purchase,  or  on  a  reorganization,  though  it  will  not  be 
terminated  by  a  mere  amendment  of  the  charter  of  the  corporation, 
or  by  a  reorganization  which  does  not  create  a  new  and  distinct  cor- 
poration.®* It  has  been  held  that. the  rights  under  a  continuing  eon- 
tract  will  pass  to  a  reorganized  corporation,  even  when  it  is  tech- 
nically a  new  corporation,  if  it  is  in  reality  a  piere  contiauance  of 

Wilmington  &  E.  R.  Co.  v.  Downward,  way  which  it  derived  by  the  purchase 
8  Houst.  (Del.)  227,  40  Am.  St.  Eep.  at  foreclosure  sale  be  surrendered  by 
141,  14  Atl.  720,  32  Atl.  133.  it  and  acquired  under  the  provisions 
The  unconditional  consent  of  a  of  its  charter.  Denison  &  S.  R.  Co. 
municipality  had  been  given  to  a  rail-  v.  St.  Louis  Southwestern  R.  Co.,  96 
road  to  construct  its  line  on  a  public  Tex.  233,  72  S.  W.  161,  201,  holding 
street.  Upon  foreclosure  sale  all  the  that  concession  of  right  of  way  was 
properties  and  franchises  of  the  rail-  not  personal  in  a  sense  which  would 
road  passed  to  the  purchaser.  There-  preclude  a  transfer  thereof  to  the  sue- 
by  the  purchaser  was  deemed  to  have  cesser  of  the  original  company, 
acquired  the  right  of  the  original  cor-  89  See  §  1410,  and  also  §  1229,  supra, 
poration  to  use  the  entire  street,  al-  90  Watson  v.  Albany  &  N.  Ry.  Co., 
though  on  a  portion  thereof  no  tracks  111  Ga.  10,  36  S.  E.  324;  Parker  v. 
,  had  actually  been  laid.  That  the  pur-  Elmira,  C.  &  N.  E.  Co.,  165  N.  T.  274, 
chasing  company  enjoyed  power  under  59  N.  B.  81. 

its   charter  to   occupy   the   streets  of  91  Birmingiham   Ey.   &   Elec.   Oo.   v. 

the  municipality  for  its  right  of  way'  Birmingham    Traction    Co.,    128    Ala. 

subject  to  the  obtaining  by  it  of  the  110,  121,  29  So.  187. 

consent  of  the   city  thereto   did  not  92  See    Canal    &    C.    R.    Co.    v.    St. 

render  it  necessary  that  the  right  of  Charles  St.  R.  Co.,  44  La,  Ann,  1069, 
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the  original  corporation ;  ^  and  it  would  seem  that  ordinarily,  re- 
gardless of  how  a  reorganization  is  accomplished,  the  new  corpora- 
tion succeeds  to  the  contract  rights  of  the  old  company .9*  The  new 
company  may  enforce  restrictive  covenants  in  deeds  of  land  sold  by 
the  old  company.*^  Where  a  street  railroad  company  entered  into  a 
contract  with  another  street  railroad  company  to  pay  the  latter  a 
certain  sum  for  the  use  of  its  track,  the  agreement  to  last  during  the 
terms  of  their  respective  charters  or  any  extension  thereof,  and  the 
latter  company  was  reorganized  under  a  different  name  by  its  stock- 
holders for  the  express  purpose  of  the  new  company's  taking  all  its 
property,  assuming  its  obligations,  and  continuing  its  business,  and 
the  old  company  was  then  dissolved,  it  was  held  that  the  contract 
was  not  terminated  by  the  reorganization,  and  that  the  right  to  use 
the  tracks  passed  to  the  reorganized  corporation.^ 

The  right  of  a  corporation  to  transfer  subscriptions  to  Its  capital 


93  Canal  &  C.  E.  Co.  v.  St.  Charles 
St.  E.  Co.,  44  La.  Ann.  1069. 

94  Under  a  Michigan  statute  author- 
izing the  reorganization  of  a  national 
bank  as  a  state  bank,  and  providing 
that  all  assets  of  a  dissolved  national 
bank  should,  by  act  of  law,  vest  in 
and  become  the  property  of  such  state 
bank,  it  was  held  that,  where  a  na- 
tional bank  was  reorganized  as  a  state 
bank,  and  the  latter  took  all  its  paper 
and  assumed  all  its  liabilities,  and 
continued  the  same  board  of  directors, 
the  state  bank  was  substantially  the 
same  as  the  national  bank,  and  could 
enforce  a  written  authority  held  by 
the  national  bank  for  the  indorsement 
of  commercial  paper.  First  Commer- 
cial Bank  of  Pontiae  v.  TalbeTt,  103 
Mich.  625,  50  Am.  St.  Eep.  385,  61  N. 
"W.  888. 

Where  a  corporation  made  an  as- 
signment a/fter  a  person  had  con- 
tracted with  it  to  furnish  a  certain 
number  of  staves,  and  on  the  trustee's 
sale  its  assets  were  purchased  by  a 
new  corporation,  it  was  held  that  Jhe 
benefit  of  the  contract  passed  to  tEe 
new  corporation,  and  it  could  main- 
tain an  action  for  breach  thereof  as 
successor.     White  Eiver  Stave  Co.  v. 
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Emmerson,  67  Ark.  617/56  S.  W.  1069. 
Even  if  a  contract  is  not  ordinarily 
assignable,"  the  rights  thereunder  pass 
to  a  reorganized  company,  since  in  such 
a  case  there  is  no  real  assignment, 
because  the  new  company  is  to  all 
intents  and  purposes  the  old  company. 
New  York  Bank  Note  Co.  v.  Hamilton 
Bank  Note  Engraving  &  Printing  Co., 
28  N.  T.  App.  Div.  411,  50  N.  Y. 
Supp.  1093. 

95  Comptou  Hill  Improvement  Co.  v. 
Garvey,  162  Mo.  App.  88,  141  S.  W. 
1163. 

Where  a  contract  of  sale  to  a  cor- 
poration contained  a  negative  agree- 
ment not  to  sell  a  like  article  to  other 
customers,  but  the  contract  contained 
no  provision  for  its  assignment,  it  was 
held  that  a  new  reorganized  company 
does  not  become  entitled  to  enforce 
the  negative  agreement  except  as  to 
breaches  occurring  before  the  crea- 
tion of  the  new  company  and  the 
transfer  of  the  property  of  the  old 
company.  New  York  Bank  Note  Co. 
V.  Kidder  Press  Mfg.  Co.,  192  Mass. 
391,  404,  78  N.  E.  463. 

96  Canal  &  C.  E.  Co.  v.  St.  Charles 
St.  E.  Co.,  44  La.  Ann.  1069. 


§  4970]  Peivatb  Cobposations  •     [Ch.  61 

stock  and  tbe  right  of  a  corporation  with  respect  to  subscriptions 
to  the  stock  of  a  corporation  to  the  property,  rights  and  franchises 
to  which  it  has  succeeded  by  purchase  or  otherwise,  including  the 
rights  in  such  cases  with  respect  to  subscriptions  by  municipal  cor- 
porations, are  treated  in  another  chapter.*'' 

§4971.  Succession  to  causes  of  action  existing'  in  favor  of  old 
company.  A  reorganized  company  succeeds  to  the  right  of  the  old 
company  to  sue  to  reform  the  description  m  a  deed  to  property 
included  in  that  sold  at  judicial  sale  to  the  reorganized  company.** 
If  the  old  company,  or  its  stockholders,  could  only  have  sued  in 
equity  to  set  aside  a  sale  to  corporate  officjers,  then  the  new  company 
can  sue  on  such  a  cause  of  action  only  in  equity.**  There  can  be 
no  transfer,  it  is  held,  even  under  the  English  statute,  of  the  right 
to  enforce  calls  against  stockholders  of  the  old  corporation  made 
for  the  purpose  of  procuring  moneys  to  be  paid  into  the  treasury  of 
the  new  corporation.^ 

§  4972.  Succession  to  privileges  and  exemptions  of  old  company 
— General  rule.  Unless  it  is  otherwise  provided  by  statute,  the  re- 
organized company,  by  virtue  of  the  purchase  under  foreclosure, 
does  not  succeed  to  a  special  statutory  exemption  or  privilege  granted 
the  old  company,^  such  as  immunity  from  taxation,*  or  a  right  to 
charge  certain  rates  of  fare  without  interference.* 

1 4973.  —  Effect  of  statutes  in  existence  at  time  of  reorganization. 

Especially  is  it  true  that  the  new  reorganized .  company  does  not 
succeed  to  privileges  and  exemptions  of  the  old  company,  where  a 
valid  statute  is  enacted  before  the  creation  of  the  new  company  for- 
bidding the  grant  of  such  privileges  or  exemptions.     Thus,  pur- 

97  See  chapter  on  Stockholders.  •  izing  the  transfer  of  the  ' '  business  or 

98 Williams  v.  American  Ass'n,  Inc.,  property"  of  the  old  company,  "busi- 

197  Fed.  500.  ness"  does  nof;  include  uncalled  eapi- 

99  Where   a   railroad  . company    sue-  ta;l  and  "property"  does  not  include 

ceeds,  by  reorganization  and  purchase,  calls    upon    stockholders.      Bank     of 

to  the  property  of  another  company,  China,  Japan  &  The  Straits  v.  Morse, 

it  cannot  maintain  an  action  at  law  168  N.  T.  458,  56  L.  K.  A.  139,  85  Am. 

to   recover  property   of   the   old  com-  St.  Eep.  676,  61  N.  E.  774. 

pany  which  it  had  conveyed  to  one  of  2  St.  Louis  &  S.  F.  E.  Co.  v.  Gill, 

its   directors.     Little   Eoek   &  Ft.   S.  156  U.  S.  649,  656,  39  L.  Ed.  567. 

Ey.  Co.  V.  Page,  35  Ark.  304,  holding  3  See  §  4975,  infra, 

suit  must  be  brought  in  equity.  4  See  §  4974,  infra. 

\  Under  the  English  statute  author- 
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chasers  of  corporate  property  on  a  foreclosure  sale,  on  incorporating, 
are  bound  by  the  laws  in  force  at  that  time  as  to  rates,  notwith- 
standing such  provisions  were  not  applicable  to  the  mortgagor  com- 
pany which  was  expressly  exempt  from  regulation  of  its  rates.^  So 
the  power  of  a  company  to  fix  its  own  rates,  so  as  not  to  be  subject  to 
interference  by  the  legislature,  as  given  by  its  charter,  does  not  pass 
to  the  purchasers  at  a  foreclosure  sale  who  subsequently  reorganized 
as  a  corporation,  but  after  the  adoption  of  a  state  constitution  giv- 
ing the  legislature  power  to  regulate  such  rates.®  And  a  mileage 
book  act  fixing  the  rates  for  such  books  is  constitutional  as  to  rail- 
roads thereafter  reorganized  after  foreclosure  sale,  notwithstand- 
ing the  new  company  succeeds  to  the  rights  of  the  old  company  to 
charge  a  specified  fare,  where  the  reorganization  statute  gives  the 
new  company  the  rights  of  the  old  "subject  to  all  the  provisions, 
duties  and  liabilities  imposed  by  law  on  such  corporations."' 

§4974.  — Exemption  from  rate  regulation.  Ordinarily  a  new 
reorganized  company  does  not  succeed  to  an  exemption  from 
rate  regulation  possessed  by  the  old  company,*  at  least  where  the 
right  to  regulate  is  conferred  by  a  constitutional  provision  or  statute 
in  existence  at  the  time  of  the  reorganization ;  ^  and  it  is  held  that 
this  is  true  although  the  statute  provides  that  the  purchaser  shall 
succeed  not  only  to  "all  the  franchises,  rights,  privileges"  of  the 
mortgagor  but  also  to  its  "immunities."^"  However,  in  New  York, 
it  is  held  that  a  right  given  by  a  special  statute  to  a  particular  rail- 
road company  to  charge  a  certain  rate  of  fare  "was  alienable,  or 
transferable  by  mortgage,  and  passed  with  the  property  to  the  pur- 
chaser under  the  judgment  in  foreclosure. ' '  ^^  And  there  are  like 
holdings  in  the  federal  courts.^^ 

5  Grand  Eapids  &  I.  K.  Co.  v.  Os-  8  Norfolk  &  W.  E.  Co.  v.  Pendleton, 
born,    193    U.    S.    17,    29,    48    L.    Ed.  156  U.  S.  667,  39  L.  Ed.  574. 
598  •  Norfolk  &  W.  E.  Co.  v.  Pendleton,  9  See  supra,  preceding  seetdon. 
156  XT.  S.  667,  39  L.  Ed.  574.    To  same  10  Matthews   v.   Board   of   Corpora- 
effect    Commissioner   of   Eailroads   v.  tion    Com'rs    of    North    Carolina,    97 
Grand  Eapids  &  I.  E.  Co.,  130  Mich.  Fed.  400.    - 
248    89  N.  W.  967.  ^^  Parker  v.  Elmira,  0.  &  N.  E.  Co., 

e  Dow   V.   Beidelman,   49   Ark.   325,  165  N.  Y.  274,  280,  59  N.  E.  81. 

5  S    W.  297   following  Memphis  &  L.  12  Omaha  Water  Co.  v.  Omaha,  147 

E.  E.,Co.  V.' Berry,  41  Ark.  436,  afE'd  Fed.   1,   12  L.   E.  A.    (N.   S.)    736,  8 

112  XT   S.  609    28  L.  Ed.  837.  Ann.  Cas.  614,  where,  however,  right 

7  Minor  v.  Erie  E.   Co.,  171  N.  T.  was   conferred   by   contract;    Ball   v. 

566   64  N.  E.  454,  aff'g  73  N.  Y.  App.  Entland  E.  Co.,  93  Fed.  513. 
Div.  621,  76  N.  Y.  Supp.  513. 
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§  4975.  —  Exemption  from  taxation.  Whether  an  exemption  from 
taxation  passed  to  the  new  company,  upon"  reorganization,  depends 
largely  upon  the  terms  of  the  statute  authorizing  the  transfer  of 
the  property  and  stating  the  effect  thereof.  This  question  is  treated 
of  at  length  in  another  chapter. i'  It  is  sufficient  to  state  here  that, 
in  the  absence  of  an  express  statutory  provision  to  the  contrary, 
exemption  from  taxation  is  a  personal  privilege  and  is  not  trans- 
ferable ;  and  that  where  a  statute  is  relied  on  as  conferring  the  right 
to  the  exemption  as  a  successor  of  another  corporation,  it  is  strictly 
construed  in  favor  of  the  public  and  against  the  exemption. 

§  4976.  Public  duties  of  old  company  as  passing  to  new  company. 

The  reorganized  company  is  bound  to  perform  the  duties  to  the  public 
which  the  old  company  owed  to  the  public.^*  Where  a  railroad 
company's  franchises,  privileges  and  property  were  mortgaged  and 
sold  under  the  power  of  sale  in  the  mortgage,  under  legislative 
authority,  and  conveyed  by  the  purchaser  to  a  new  corporation 
organized  for  the  purpose  of  taking  the  property  and  franchises  and 
continuing  the  operation  of  the  road,  it  was  held  that  the  new  com- 
pany occupied  the  place  of  the  old  company  so  far  as  its  franchises, 
privileges  and  powers  were  concerned,  and  that  liability  for  stock 
killed  by  reason  of  failure  to  fence  its  road  was  determined  by  a 
provision  in  regard  thereto  in  the  charter  of  the  old  company,  and 
not  by  the  general  corporation  law.^*  So,  in  the  ease  of  the  Union 
Pacific  Eailroad,  built  under  a  congressional  charter  reserving  the 
right  to  alter  or  amend  it,  it  has  -been  held  that  public  interests, 
and  not  simply  private  purposes,  are  to  be  regarded,  and  the  pur- 
chaser at  foreclosure  sale  takes  the  property  subject  to  the  proper 
regulations  and  use  established  by  Congress,  notwithstanding  the 
mortgage  foreclosed  antedated  the  legislation.^^ 

§4977.  Power  of  reorganized  company  to  issue  new  stock  or 
bonds  and  limitations  thereof.    In  some  states  the  reorganized  com- 

13  Supra,  chapter  on  Taxation.  purchased.     Chartiers  E.  Co.  v.  Hod- 

14  New   York    &    G.    L.    E.    Co.    v.      gens,  85  Pa.  St.  501. 

State,  50  N.  J.  L.  303,  307,  13  Atl.  1.  p^^y   ^f  ^^^  railroad  company   to 

See  also  Mahan  v.  Michigan  Tel.  Co.,      ^^^^.^^  dismantled  road,  see  State  v. 


Jack,  145  Fed.  281. 


132  Mich.  242,  93  N.  W.  629,  and  see 

cases  cited  in  §1406,  note  18,  supra.  •     ir   p  ^  tj  u 

.,       ,  •         i  v        J  1"  Daniels  v.  St.  Louis,  K.  C.  &  N.  K. 

New  railroad  company  is  not  bound  ^o,iiioio  v.  t^.,.       .^  =, 

to  complete  the  whole  road  but  omly       Co.,  62  Mo.  43. 

the  portion  mortgaged  and  which  it  "  Union  Pae.  E.  Co.  v.  Mason  City 
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pany  cannot  issue  a  greater  amount  of  stock  than  the  value  of  the 
property  turned  over  to  it.^'  The  ne;w  company  created  after  pur- 
chase at  the  foreclosure  sale  may  issue  honds  for  "property  actually 
received,"  within  a  statute  authorizing  the  issuance  of  honds  for  such 
purpose*^'  A  statute  providing  that  no  corporation  shall  issue  bonds 
except  for  money,  labor  or  property  equal  to  seventy-five  per  cent  of 
their  par  value  is  not  violated  by  the  deposit  of  bonds  under  a  reor- 
ganization agreement  to  be  held  as  security  for  other  bonds  then 
issued,  since  not  a  reissue  by  the  mortgagor  company.^® 

The  power  o:^  the  public  service  commission  to  refuse  to  consent 
to  the  issuance  of  securities  by  a  reorganized  company  after  fore- 
closure depends  of  course  upon  the  local  statutes.^**  .In  New  York, 
the  statute  requiring  corporations  to  obtain  the  consent  of  the  public 
service  commission  before  issuing  stocks,  bonds  or  other  evidences  of 
indebtedness,  applies'  to  corporations  f omied  upon  reorganization ;  ^^ 
but  such  public  service  commission  has  no  pQwer  to  refuse  to  con- 
sent to  the  issue  of  securities  by  a  railroad  company  under  a  plan 
of  reorganization  after  foreclosure  because  the  value  of  the  mort- 
gaged property  and  the  amount  of  new  capital  to  be  invested  is  less 
than  the  amount  of  securities  sought  to  be  issued.^ 

§  4978.  Duty  to  issue  or  deliver  stock.'  When  a  corporation  is 
organized  for  the  purpose  of  taking  the  property  and  franchises  and 
carrying  on  the  business  of  existing  corporations,  under  an  agreement 

&  F.  D.  E.  Co.,  199  U.  8.  160,  50  L,  Co.,  76  Fed.  38,  construing  "Wisconsin 

Ed.  134.  statute. 

17  See  Sehuler  v.  Southern  Iron  &  20  People  v.  Public  Service  Commis- 

Steel   Co.,   77   N.   J.   Eq.    60,    75   Atl.  sion  for  First  Dist.,  203  N.  T.  299,  96 

552.  N.  E.  1011,  aff'g  145  N.  T.  App.  Div, 

The  price  obtained  at  a  sale  of  cor-  318,  130  N.  Y.  Supp.  97. 
porate  assets  in  bankruptcy,  bought  21  But  the  provisions  of  the  public 
in  by  the  creditors  by  agreement,  or  service  commission  statute  requiring 
the  appraisement  of  value  in  the  the  approval  of  the  commission  to 
bantruptcy  proceeding,  is  not  con-  the  exercise  or  transfer  of  franchises 
elusive  proof  of  the  value  of  the  prop-  by  a  railroad  corporation  have  been 
erty,  so  as  to  make  an  issue  of  stock  held  to  have  no  application  to  a  cor- 
by  the  reorganized  company  in  a  larg-  poration  formed  on  the  reorganization 
er  amount  than  such  sum  an  overis-  of  a  railroad  corporation  after  fore- 
sue  to  the  amount  of  the  excess,  closure.  People  v.  Public  Service 
Sehuler  v.  Somthern  Iron  &  Steel  Co.,  Commission'  for  First  Dist.,  203  N. 
77  N.  J.  Eq.  60,  75,  Atl.  552.  Y.  299,  96  N.  E.  1011. 

is  Thayer  v.  'Wathen,  17  Tex.  Civ.  22  People   v.   Public    Service    Com- 

A-pp.  382,  44  S.  "W.  906.  mission  for  First  Dist.,  203  N.  Y.  299; 

ISMowry  v.  Tarmers'  Loan  &  Trust  309,  96  N,  E.  1011., 
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between  all  the  stockholders  of  the  old  corporations,  under  which 
the  new  corporation  is  to  pay  for  the  property  and  franchises  toy 
apportioning  to  them  all  of  its  stock  except  such  as  is  reserved  for 
the  use  of  the  treasury,  and  the  transfer  is  made  by  the  old  corpora- 
tions to  the  new  in  pursuance  of  the  arrangement,  the  new  corpora- 
tion assumes  a  contract  duty  to  each  of  the  stockholders  of  the  old 
to  deliver  to  him  his  proportion  of  its  stock,  and  theyi  may  maintain 
their  actions  against  it  if  it  refuses  to  perform  the  same.  They  are 
not  required  to  seek  relief  through  the  original  corporations.^^  How- 
ever, the  right  to  demand  stock  in  the  new  corporation  may  be  barred 
by  laches.^  Where  a  corporation  is  organized  to  take  over  the  busi- 
ness and  assets  of  another,  and  enters  into  a  contract  with  the  latter 
and  its  stockholders,  in  consideration  of  a  transfer  of  such  business 
and  assets,  to  issue  to  each  of  the  old  stockholders  certificates  of  its 
stock,  share  for  share,  upon  surrender  of  their  certificates  of  stock 
in  the  old  company,  a. holder  of  a  certificate  of  stock  in  the  old  com- 
pany may  maintain  a  suit  against  the  new  company  for  specific 
performance  of  the  contract,  and  he  may  do  so  without  making 
the  old  company  or  any  other  stockholders  parties  defendant, 
or  declaring  that  the  suit  is  brought  for  the  benefit  of  such  of 
the  old  stockholders  as  may  come  in  and  be  made  parties.^^  If  the 
reorganized  corporation  has  issued  all  its  stock,'  then  of  course  it 
cannot  be  compelled  to  issue  shares  in  exchajige  for  shares  claimed 
by  a  stockholder  in  the  old  company.'^s 

23  Anthony     v.     American     Glucaae  24  When   a   ebrporaticm   is   reorgan- 

Co.,  146  N.  Y.  407,  41  N.  E.  23.  ized,   new   stock  issued,   and   the   old 

But   where  the   stockholders   of  an  stock    canceled,    and    a   purchaser    of 

embarrassed   corporp-tion   vote   to   re-  the  stock  in  the  reorganized  company 

organize  the  same,  apply  its  assets  in  demands   its   issue    to    him   within   a 

payment  of  its  debts,  cancel  the  old  month    after    his    purchase,    and    the 

stock,    and   issue    stock   in    the    reor-  demand   is   refused,   and   such    stock- 

ganized    corporation    to    each ,  of   the  holder  fails  for  seven  years  to  assert 

old  stockholders  in  proportion  to  his  his    rights   under    the     purchase,    his 

shares,  on  payment  of  the  par  value  laches  is  a  bar  to  any  relief.     Stod- 

thereof  in  cash,  and  the  business   of  dard  v.  Decatur  Cracker  Co.,  184  111. 

the    old   company   is    closed,   and   its  53,  56,  N.  E.  327,  afE'g  84  111.  App. 

stock  declared  canceled,  a  subsequent  374. 

purchaser  Of   shares   of   stock  in  the  26  Fletcher  v.  Newark  Tel.  Co.,  55 

old   company    cannot   compel   the   re-  IST.  J.  Eq.  47,  35  Atl.  903. 

organized  company  to  issue  stock  to  26  Dupoyster  v.  First  Nat.  Bank  of 

him  in   lieu   of  the  interest   so   pur-  Wickliffe,  29  Ky.  L.  Bep.  1153,  96  8. 

chased.    Stoddard  v.  Decatur  Cracker  W.  830. 
Co.,  184  111.  53,  56  N.  E.  327,  afE'g  84 
HI.  App.  374. 
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A  stockholder  in  the  original  corporation  who  is  allotted  stock 
in  the  new  company  and  whose  rights  afterward  are  not  recognized 
may  recover  from  the  new  company  the  value  of  the  stock  therein 
allotted  to  him,  together  with  dividends  paid  on  such  stock  up  to  the 
time  of  judgment.^''  If  a  stockholder  is  entitled  to  shares  of  stock 
in  the  reorganized  company  which  refuses  to  deliver  them,  he  is 
entitled  to  a  mandatory  injunction  or  an  alternative  decree  for  the 
money  value  of  the  stock.^* 

§  4979.  Bights  of  new  company  against  its  promoters.  If  one  of  a 
syndicate  organized  to  reorganize  a  certain  company  makes  a  secret 
profit  by  selling  to  the  corporation  property  in  which  he  is  person- 
ally interested,  the  profit  may  be  recovered  by  the  company.^* 

§  4980.  New  corporation  as  bona  fide  purchaser-.  "Where  the  pur- 
chaser at  the  foreclosure  sale  is  a  representative  of  the  mortgage 
bondholders,  the  new  corporation  to  which  he  conveys  the  property 
is  not  a  bona  fide  purchaser  without  notice.^"  When  the  property  of 
a  corporation  is  conveyed  by  it  to  trustees  for  the  benefit  of  its 
mortgage  bondholders,  •  and  in  satisfaction  of  the  bonds,  and  the 
bondholders  enter  into  an  agreement  under  which  a  corporation  is 
to  be  formed  for  the  purpose  of  taking  and  holding  the  property, 
and  under  which  the  corporation  is  to  assume  certain  burdens  and 
obligations  towards  them,  the  corporation,  when  formed  in  pursuance 
of  the  agreement  and  when  it  takes  a  conveyance  of  the  land,  pay- 
ing nothing  therefor,  is  not  in  the  position  of  a  bona  fide  purchaser 
as  against  the  bondholders  asserting  rights  under  'the  agreement, 
although  it  may  have  assumed  certain  duties  with  reference  to  the 
property.'^ 

xm.  LiABiLrriES  of  new  company 

§  4981.  General  rule.  In  so  far  as  liability  for  debts  of  the  old 
company  is  concerned,  it  is  necessary  to  always  keep  in  mind  the 
distinction  between  a  voluntary  reorganization  which  is  generally 
effected  by  the  stockholders  without  consulting  the  creditors,  and  a 
forced   or  involuntary  reorganization   which   is   generally   effected 

27  Sparrow  v.  E.  Bement  &  Sons,  30  Continental  Trust  Co.  of  New 
142  Mich.  441,  10  L.  B.  A.  (N.  S.)  York  v.  American  Surety  Co.,  80  Fed. 
725,  105  N.  "W.  881.  180. 

28  Motley  V.  Southern  Ky.  Co.,  184  31  Eogers  v.  New  York  &  T.  Land 
Fed.  956.  Co.,  134  N.  Y.  197,  211,  32  N.  E.  27. 

29Edenborn  v.  Sim,  206  Fed.  275. 
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primarily  by  bondholders  with  the  concurrence  and  assent  of  stock- 
holders and  other  creditors.  In  the  one  case,  the  new  company  ordi- 
narily is  liable  for  the  debts  of  the  old  company,  while  in  the  latter 
case  a  reorganization  in  connection  with  a  foreclosure  sale  ordinarily 
cuts  off  all  rights  of  creditors  except  prior  liens.^^  So  far  as  the 
effect  of  the  reorganization  is  concerned,  it  is  necessary  to  consider 
whether  there  is  a  new  and  independent  corporation  •  created,  or 
whether  the  successor  is  merely  a  continuation  of  the  old  company 
under  the  same  or  a  different  name.^'  In  the  former  case — and  this 
embraces  all  reorganizations  by  foreclosure  purchasers  or  other  pur- 
chasers at  a  judicial  or  execution  sale — ,'*  the  new  company,  with 
certain  exceptions,^*  is  not  liable  for  the  debts  of  the  old  company, 
while  in  the  latter  case  the  so-called  new  company,  being  in  reality 
but  a  continuation  of  the  so-called  old  company,  is  liable  just  the 
same  as  the  old  company  would  have  been  had  it  continued  in 
existence.  And  in  this  last  class,  generally  speaking,  there  are  in- 
cluded all  reorganizations  where  the  rights  of  creditors  are  not  cut 
off  by  judicial  or  execution  sales,  including,  ordinarily,  cases  of 
mere  reincorporation  as  well  as  reorganizations  by  stockholders  or 
others  without  a  judicial  sale  and  without  any  provision  as  to 
creditors.^®  In  other  words,  a  successor  of  an  old  company  which 
has  become  defunct  is  ordinarily  not  liable  for  the  debts  of  the 
old  company  where  not  merely  a  continuation  of  the  old  company ;  ^^ 
and  a  new  corporation  is  not  liable  for  the  debts  of  an  old  cor- 
poration merely  because  the  former  was  organized  to  succeed  the 
latter.^' 

32  National  Foundry  &  Pipe  Works  cient  to  pay  the  lien  of  the  state, 
V.  Ooonto  City  Water  Supply  Co.,  105  and  the  new.corporation  is  not  mere- 
Wis.  48,  59,  81  N.  W.  125,  and  see  ly  a  continuation  of  the  old  but  has 
§§  4984,  4988,  infra.  a  new  paid  up   capital   stock.      Capi- 

33  See  §  4952,  supra.  tal  State  Bank  of  Oklahoma  City  v. 

34  See  §  4988,  infra.  Western    Casualty    &    Guaranty    Ins. 
36  See  §§  4990-4995,  infra.  Co.,  47  Okla.  549,  149  Pac.  149. 

36  See  §  4984,  infra.  If   a    corporation   is   dissolved   and 

37  Evans  v.  Unity  Investment  Co.  thereafter  its  trustees  sell  a  portion 
(Mo.  App.),  196  S.  W.  49;  Baier  Fur-  of  its  assets,  the  corporation  purchas- 
niture  Co.  v.  Hall,  76  Neb.  88,  107  ing  such  assets  take  them  free  from 
N.  W.  117,  111  N.  W.  129,  113  N.  W.  any  liens  or  incumbrances  on  the 
267;  Gulf  &  B.  V.  B.  Co.  v.  Winder,  property  of  the  old  company,  at  least 
26  Tex.  Civ.  App.  263,  63  S.  W.  1043.  under  some  statutes.     Houston  Ice  & 

A   new   company   is  not  liable  for  Brewing    Co.    v.    Nicolini    (Tex.    Civ. 

the  debts  orf  the  old  where  all  the  as-  App.),  96  S.  W.  84. 

sets  of  the  old  company  had  been  sold  38  Good    v.    Ferguson     &    Wheeler 

by  the  state  for  a  sum  barely  suffl-  Land,  Lumber  &  Handle  Co.,  107  Ark. 
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An  execution  issued  on  a  judgment  against  an  old  corporation  is 
not  leviable  on  land  conveyed  to  the  new  corporation  by  a  debtor  of 
the  old  company  in  satisfaction  of  his  debt,  since  such  land  never 
belonged  to  the  old  company.'* 

§4982.  Express  assumption  of  debts — In  general.  Without  re- 
gard to  whether  the  reorganization  is  in  connection  with  a  judicial 
or  execution  sale  or  not,  the  reorganized  company  may  be  liable 
for  the  debts  or  on  the  contracts  of  the  old  company  because  of  its 
express  assumption  of  such  debts  or  contracts.*"  So,  under  some 
circumstances,  an  assumption  of  debts  or  other  liabilities  will  be 
implied.*^  The  rules  as  to  construction  of  agreements  to  assume 
debts,  in  connection  with  combination  of  corporations,  as  already 
referred  to  in  a  preceding  chapter,*^  are  equally  applicable  in  case 
of  reorganizations. **    It  is  generally  held  that  the  express  assump- 


118,  Ann.  Cas.  1915  A  544,  153  S.  W. 
1107.  Compare  American  Bank  Note 
Co..v.  Blue  Eidge  Eleo.  Co.,  230  Fed, 
911,  as  to  liability  oi  promoters  of 
reorganization. 

39  Houston  Ice  &  Brewing  Co;  v. 
Stratton,  40  Tex.  Civ.  App.  378,  89 
S.  W.  1111. 

40  United  States.  Dancel  v.  Good- 
year Shoe  Machinery  Co.  of  Portland, 
Maine,  144  Fed.  679,  aS'g  137  Fed. 
157;  Appear  of  Columbus,  S.  &  H.  E. 
Co.,  109  Fed.  177;  Dubuque  &  &.  C. 
E.  Co.  V.  Pierson,  70  Fed.  303. 

Arkansas.  Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90,  186  S.  W.  622. 

Illinois.  Quinlan  v.  Almini  Co.,  191 
ni.  App.  568. 

New  York.  Fernschild  v.  T>.  Or. 
Yuengling  Brewing  Co.,  154  N.  Y.  667, 
49  N.  B.  151,  afC'g  15;  App.  Div.  29, 
44  N.  Y,  Supp.  106;  Baker  v.  D.  Ap- 
pleton  &  Co.,  107  Ap;^.  Div.  358,  95 
N.  Y.  Supp.  126. 

Texas.  Cattlemen 's  Trust  Co.  v. 
Beck,  —  Tex.  Civ.  App.  — ,  167  S.  W. 
753.  , 

But  the  mere  certificate  of  the  sec- 
retary of  the  new  company  that  a 
certain  sum  was  due  on  a  debt  of  the 
old  company  is  not  suflScient  to  prove 


a  new  promise  or  to  bind  the  com- 
pany, unless  it  is  shown  that  he  had 
power  to  adjust  the  claim.  American 
Cent.  Ey.  Co.  v.  Miles,  52  HI.  174. 

And  a  promise  of  the  old  company 
that  the  new  comp'any  will  pay  the 
debts  of  the  old  company  is  not  bind- 
ing on  the  new  company.  Providence 
Albertype  Co.  y.  Kent  &  Stanley  Co., 
19  E.  I.  561,  35  Atl.  152. 

41  See  §  4753,  chapter  on  Consolida- 
tion. 

48  See  §  4741  et  seq.,  supra,  chapter 
on  Consolidation. 

43  See  Davidson  v.  Mexican  Nat.  E; 
Co.,  58  Fed.  653. 

Agreement  to  issue  stock  to  ered- 
'itors  does  not  include  promise  to  pay 
in  money.  American  Cent.  Ey.  Co. 
V.  Miles,  52  111.  174. 

A  reorganization  agreement  by 
bondholders,  to  get  corporate  prop- 
erty out  of  thp  hands  of  a  receiver, 
provided  for  the  issiuamce  of  pre- 
ferred bonds  to  pay  the  company's 
"indebtedness";  and  it  was  held  that 
this  did  not  include  an  unliquidated 
claim  for  conversion  of  coal  and  tim- 
ber, in  the  nature  of  an  action  for 
waste,  on  which  an  action  was  pend- 
ing, although  it  did  include  liability 
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tion  of  liability  for  debts  of  the  old  company  does  not  create  a  lien 
for  the  security  of  the  debts  so  assumed.** 

Under  the  New  York  statute  as  to  reorganizations  in  connection 
with  judicial  or  execution  sales,  the  new  company  may,  if  it  so 
desires,  assume  the  indebtedness  of  the  old  company  in  its  plan  of 
organization.** 

§  4983.  —  Liability  for  breach  of  agreement  with  creditors  of  old 
company.  The  reorganized  company  may  be  liable  in  damages  to 
a  judgment  creditor  of  the  old  company,  who  accepted  bonds  of  the 
new  company  in  place,  of  his  judgment,  for  failure  to  comply  with 
its  prpmise,  in  connection  with  such  agreement  to  accept  bonds,  to 
invest  a  certain  sum  out  of  the  bond  issue  in  betterments.*® 

§4984.  Liability  where  new  company  merely  a  continuation  of 
old  company — General  rule.  The  rule  that  a  corporation  is  not  li- 
able for  the  debts  of  another  corporation,  to  whose  property  and 
franchises  it  has  succeeded,  clearly  does  not  apply  where  the  corpora- 
tions are,  in  law,  the  same  body.  "Where  the  charter  of  a  corpora- 
tion is  merely  amended,  either  by  a  special  act  or  under  a  general 
law,  there  is  no  change  in  the  identity  of  tbe  corporate  body, — ^no 
dissolution  of  one  corporation  and  creation  of  another, — and  the 
corporation,  under  the  amended  charter,  is  liable  for  all  debts  con- 
tracted by  it  before  the  amendment.*''  The  same  is  true  where  the 
charter  of  a  corporation  is  merely  extended  or  revived,  or  the  corpo- 
ration reorganized,  without  creating  a  new  corporation,**   as  e!x- 

( 

for  coal  and  timber  taken  by  the  re-  45  Klein  v.  East  Kiver  Elee.  Light 

eeiver.     Hinrichs  y.   Mississippi  Val-  Co.,  90  N.  Y.  App.  Div.  92,  86  N,  T. 

ley  Trust  Co.,  223  Fed.  995..  Supp.  164,  rev'd  on  other  grounds  182 

AgreBment  to  provide  a  certain  sum  N.  Y.  27,  74  N.  B.  495. 
to  be  used  to  pay  debts  of  the  old  46  South  Texas  Tel.  Go.  v.  Hunting- 
company  does  not  bind  the  new  com-  ton,  104  Tex.  350,  138  S.  W.  381,  rev  'g 
pany  to  pay  all  of  such  sum  without  i36  S.  W.  1053,  121  S.  W.  242. 
regard  to  the  justice  of  the  claims  pre-  47  Trustees  of  University  v.  Moody, 
sented.  Moyer  v.  Ft.  Wayne,  G.  &  62  Ala.  389;  Johnston  v.  Crawley,  25 
L,  E.  Co.,  132  Ind.  88,  81  N.  E.  567.  Ga.  316,  71  Am.  Dec.  173;   Washing- 

" Debts"    include    a   judgment    re-  ton    College    v.    Duke,    14    Iowa    14; 

covered  in  an  action  pending  at  the  Dean  v.  La  Motte  Lead  Co.,  59  Mo. 

time  of  the  transfer  to  the  new  com-  523. 

pany.        Noll      v.      Chattanooga     Go.  48  Cfonnecticut.         National      Exch. 

(Tenn.),  38  S.  W.  287.  Bank  v.  Gay,  57  Conn.  224,  4  L.  E.  A. 

44  Appeal  of  Columbus,  S.  &  H.  E.  343,  17  Atl.  555. 

Co.,   109   Fed.   177.     See   also   §4732,  Illinois.     People  v.  Marshall,  6  HI. 

chapter  on  Consolidation.  672. 
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plained  in  a  former  section.*'  Thus  where  3.  company  is  merely  rein- 
corporated, the  new  company  is  liable  for  the  debts  of  the  old.^"  And 
it  is  further  held  that  where  the  circumstances  attending  the  crea- 
tion of  a  new  corporation,  and'  its  succession  to  the  property,  fran- 
chises and  business  of  another  corporation,  are  such  as  to  show  that 
the  new  corporation  is  in  reality,  however  it  may  be  in  law,  a  mere 
continuation  of  the  old  corporation ;  or,  in  other  words,  that,>although 
technically,  as  a  matter  of  law,  a  new  corporation  may  be  created, 
yet,  if  the  old  corporation  ceases  to  exist,  and  all  its  assets  and  fran- 
chises are  acquired  by  the  new,  which  is  in  reality  a  mere  continua- 
tion of  the  old,  as  where  there  is  no  judicial  or  execution  sale,  the 
new  corporation  is  deemed  to  have  impliedly  assumed,  and  is  liable 
upon,  aU  the  Obligations  of  the  old.^^     The  ground  of  liability  in 


Maryland.  Frostburg  Min.  Co.  v. 
Cumberland  &  P.  E.  Co.,  81  Md.  28, 
31  Atl.  698. 

New  Jersey.  Miller  v.  English,  21 
N.  J.  L.  317. 

New  York.  Lea  v.  American,  A.  & 
P.  Canal  Co.,  3  Abb.  Pr.  (N.  S.)  1. 

South  Carolina.  St.  Philip 's  Church 
V.  Zion  Presbyterian  Church,  23  S. 
C.  297. 

Virginia.  Wilson  v.  Chesapeake  & 
Ohio  R.  Co.,  21  Gratt.  654;  Barks- 
dale  V.  Finney,  14  Gratt.  338. 

49  See  §  4'957,  supra. 

50  A  corporation  improperly  organ- 
ized which  dissolves  and  is  legally 
incorporated  under  a  different  name 
cannot  repudiate  its  paper  issued  be- 
fore the  dissolution.  Empire  Mfg.  Co. 
V.  Stuart,  46  Mich.  ,482,  9  N.  W.  527. 

Where  a  national  bank  went  into 
liquidation  as  allowed  by  the  National 
Banking  Act,  and  was  reorganized  as 
a  state  bank,  taking  all  the  assets  of 
the  old  corporation,  it  was  held  liable 
for  its  deposits.  Fans'  Adm'r  v.  Ex- 
change Bank  of  Jefferson  City,  79  Mo. 
182. 

51  United  States.  Armour  v.  E.  Be- 
ment's  Sons,  123  Fed.  56;  McVicker 
V.  American  Opera  Co.,  40  Fed.  861. 

Arkansas..  Arlington  Hotel  Co.  v. 
Rector,  124  Ark.  90,  186  S.  W.  622; 
Ferguson  &  Wheeler  Land,  Lumber  & 


HandSe  Co.  v.  Good,  112  Ark.  260,  165 
S.  W.  628. 

California.  Higgins  v.  California 
Petroleum  &  Asphalt. Co.,  122  Cal.  373, 
55  Pac.  155;  Strahm  v.  Fraser,  32  Cal. 
App.  447,  163  Pac.  680;  Stevens  v. 
Selma  Fruit  Co.,  18  Cal.  App.  242,  123 
Pao.  212. 

Florida.  J.  1.  Kelly  Co.  v.  Pollock 
&  Bemheimer,  57  Fla.  459,  131  Am. 
St.  Eep.  1101,  49  So.  934. 

Illinois.  Luce  Furniture  Co.  v.  Al- 
mini  Co.,  192  111.  App.  386;  Loughlin 
v.  United  States  School  Furniture  Co., 
118  111.  App.  36. 

Kansas.  Berry  v.  Kansas  'City,  Ft. 
S.  &  M.  E.  Co.,  52  Kan.  774,  39  Am. 
St.  Eep.  381,  36  Pac.  724. 

Louisiana.  W.  F.  Taylor  Co.  v.  Gulf 
Land  &  Lumber  Co.,  119  La.  426,  44 
So.  187;  Lenehan  v.  Gulf  Land  & 
Lumber  Co.,  118  La.  217,  42  So.  780. 

Mississippi.  Meridian  Light  &  Rail- 
road Co.  v.  Catar,  103  Miss.  616,  60  So. 
657. 

Missouri.  ^  Thompson  v.  Abbott,  61 
Mo.  176;  Sweeney  v.  Heap  O'Brien 
Min.  Co.,  194  Mo.  App.  140,  186  S.  W. 
739;  Quinn  v.  American  Bankers'  As- 
sur.  Co.,  183  Mo.  App.  8,  165  S.  W. 
823;  Berthold  v.  Holaday-Klotz  Land 
&  Lumber  Co.,  '91  Mo.  App.  233. 

Nebraska.  Austin  v.  Tecumseh  Nat. 
Bank,  49  Neb.  412.  35  L.  R.  A.  444,  59 
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such  a  case,  it  seems,  where,  as  a  matter  of  law,  the  old  and  the  new 


Aan.  St.  Eep.  543,  68  N.,W.  628;  Eeed 
Bros.  Co.  V.  First  Nat.  Bank  of  Weep- 
ing Water,  46  Neb.  168,  64  N.  W.  701. 

New  Jersey.  Parsons  Mfg.  Co.  v. 
Hamilton  Ice  Mfg.  Co.,  78  N.  J.  L. 
309,  73  A'tl.  254. 

New  York.  Olokey  v.  International 
Eubber  Clothing  &  General  Supply  Co., 
28  Mise.  326,  59  N.  Y.  Supp.  878. 
Compare,  however,  New  York  v.  Ep- 
pinger  &  Eussell  Co.,  170  App.  Div. 
747,  156  N.  Y.  Supp.  662. 

Oklahoma.  First  State  Bank  of 
Oklahoma  City  v.  Lee,  166  Pac.  186. 

Pennsylvania.  Pennsylvania  Knit- 
ting Mills  V.  Bibb  Mfg.  Co.,  12  Pa. 
Super.  Ct.  346.  Compare  Art  Society 
of  Pittsburgih  v.  Leader  Pub.  Co.,  60 
Pa.  Super.  Ct.  548.- 

Tennessee.  Long  v.  Fisher  Type- 
writer Co.,  1  Tenn.  Gh.  App.  668. 

Utali.  Cooper  v.  Utah  Light  &  Rail- 
road Co.,  35  Utah  570,  136  Am.  St. 
Eep.  1075,  102  Pac.  202. 

Virginia.  Barksdale  v.  Finney,  14 
Grat,t.  338. 

But  see  Chase  v.  Michigan  Tel.  Co., 
121  Mieh.  631,  80  N.  W.  717;  Gold- 
mark  V.  Magnolia  Metal  Co.,  44  N.  Y. 
App.  Div.  35,  60  N.  Y.  Supp.  425,  afE'd 
170  N.  Y.  579,  63  N.  E.  1117.  Com- 
pare Houston  Ice  &  Brewing  Co.  v. 
Nicolini  (Tex.  Civ.  App.),  96  S.  W.  84. 

Especially  is  this  so  where  it  is  so 
provided  in  the  agreement  in  regard 
to,  the  reorganization.  Stevens  v. 
Selma  Fruit  Co.,  18  Cal.  App.  242,  123 
Pac.  212,  and  see  §  4982,  supra. 

Eule  applies  to  liability  on  judg- 
ments against  the  old  corporation.  Al- 
berger  Condenser  Co.  v.  United  Water, 
Gas  &  Electric  Co.,  87  Kan.  843,  126 
Pac.  1087. 

If  a  corporation  is  formed  to  take 
over  the  business  and  property  of  an- 
other company,  and  is  in  reality  the 
same  entity  under  another  name,  it  is 
liable  for  the  debts  of  its  predecessor. 


Zachra  v.  American  Mfg.  Co.,  179  Mp. 
App.  683,  162  S.  W.  1077. 

On  reorganization  by  sale  and  ex- 
change of  stock,  the  new  company 
takes  subject  to  the  obligations  of, 
the  old.  Alden  v.  Wright,  175  N.  Y. 
App.  Div.  692,  162  N.  Y.  Supp.  668. 

Where  a  new  corporation  absorbs 
all  the  assets  of  an  old  corporation, 
and  continues  to  do  business  in  the 
name  of  the  old  corporation,  it  is 
liable  for  obligations  so  contracted,  as 
a  principal  is  liable  for  the  acts  of  his 
agent.  Davis  Provision  Co.  v.  Fowler 
Bros.,  20  N.  Y.  App.  Div.  626,  47  N.  Y. 
Supp.  205,  aff'd  163  N.  Y.  580,  57 
N.  E.  1108. 

Where  one  corporation  takes  over 
the  assets  of  another  company  for  the 
purpose  of  carrying  on  its  business, 
without  apparent  change  in  the  per- 
sonnel of  the  concern,  it  is  liable  for 
the  payment  of-  the  debts  of  the 
former  concern.  Parsons  Mfg.  Co.  v. 
Hamilton  Ice  Mfg.  Co.,  78  N.  J.  L. 
309,  73  Atl.  254. 

Where  a  corporation  is  organized 
for  the  purpose  of  acquiring  the  assets 
of  another  company  by  paying  over 
the  consideration,  not  to  the  selling 
company  but  directly  to  and  for  the 
benefit  of  the  trustees  of  the  selling 
company,  the  transfer  is  fraudulent 
and  the  purchasing  company  is  liable 
for  the  debts  of  the  selling  company. 
Carstens  &  Earles  v.  Hofius,  44  Wash. 
456,  87  Pac.  631. 

Where  a  company  is  organized  for 
the  purpose  of  purchasing  all  of  the 
property  of  another  company,  and  it  is 
paid  for  in  shares  of  stock  of  the  pur- 
chasing company  issued  to  the  stock- 
holders of  the  selling  company,  the 
purchasing  company  is  liable  for  all 
the  debts  of  the  selling  company. 
Otis  V.  Ohio  Mines  Co.,_  15  Ariz.  264, 
138  Pac.  777. 

Where  a  new  corporation  is  merely 
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corporations  are  not  the  same,  may  well  be  said  to  be  fraud,  either 
in  fact  or  in  law.^^ 

Identity  of  name  does  not  necessarily  show  identity  of  the  two 
corporations.*'  And  the  fact  that  a  banking  company,  is  organized 
under  the  same  name  as  that  of  a  former  company,  that  it  appoints 
the  same  persons  as  officers,  and  that  it  receives  and  issues  the  notes 
of  the  former,  does  not  make  it  a  mere  continuation  of  the  former, 
so  as  to  render  it  liable  on  its  notes.**  On  the  other  hand,  the  fact 
that  the  name  of  a  corporation  is  changed  does  not  necessarily  show 
that  it  is  a  different  corporation  after  the  change.  A  mere  change 
in  the  name  of  a  corporation  does  not  affect  its  identity,  and  it  may 
.be  liable  under  the  new  name  for  debts  contracted  under  the  old.** 

The  continuance  of  the  old  company  as  a  corporation  de  jure, 
after  it  had  ceased  to  exist  as  one  de  facto,  on  a  reorganization,  does 


a  continuation  of  an  original  corpora- 
tion whose  entire  assets  and  business 
it  has  taken  over,  the  original  cor- 
poration having  ceased  to  do  business 
without  making  provision  for  the  pay- 
ment of  its  debts,  one  having  a  judg-, 
ment  against  the  original  corporation 
may  recover  judgment  based  on  an 
original  judgment  against  the  new 
corporation.  Douglas  Printing  Co.  v. 
Over,  69  Neb.  320,  95  N.  W.  656. 

If  the  reorganization  is  merely  a 
change  of  name  by  creating  a  lessee 
company,  the  old  company  is  charge- 
able with  a  mechanic's  lien  for  labor 
and  materials  furnished  the  lessee 
company.  Hatcher  v.  United  Leasing 
Co.,  75  Fed.  368. 

Where  one  corporation  has  certain 
lia/bilities  and  a  second  corporation 
takes  over  the  entire  assets  and  ren- 
ders itself  subject  to  the  liabilities  of 
the  first  corporation,  a  third  corpora- 
tion taking  over  the  assets  of  the 
second  corporation  becomes  subject  to 
the  liabilities  of  the  first  corporation, 
where  the  three  corporations  are  com- 
prised of  substantially  the'  same  per- 
sons. Higgins  V.  California  Petroleum 
&  Asphalt  Co.,  147  Cal.  363,  81  Pac. 
1070. 

But  where  the  creditors  of  a  com- 
pany organized  a  new  corporation  to 


which  the  property  of  the  old  com- 
pany was  transferred  in  consideration 
of  the  debts,  and 'Nothing  was  re- 
served for  the  benefit  of  the  stock- 
holders, and  the  debts  were  to  be  paid 
either  in  capital  stock  of  the  new 
company  at  par  or  in  cash  at  fifty  per 
cent  at  the  election  of  each  creditor, 
and  every  creditor  accepted  the  offer 
but  one,  it  was  held  that  he  could  not 
complain  nor  hold  the  new  company 
liable  for  his  debt.  Wheeler  v.  Acme 
Harvesting  Mach.  Co.,  175  HI.  App. 
69,  76. 

62  See  Hibernia  Ins.  Co.  v.  St.  Louis 
&  N.  O.  Transp.  Co.,  4  McCrary  432, 

13  Fed.  516;  Blanc  v.  Paymaster  Min. 
Co.,  95  Cai:  524,  29  Am.  St.  Eep.  149, 
30  Pac.  765;  Chase  v.  Michigan  Tel. 
Co.,  121  Mich.  631,  80  N.  W.  717. 

63  See  §  4960,  supra. 

61  Bellows  V.  Hallowell  &  Augusta 
Bank,  2  Mason  31,  Fed.  Gas.  No.  1,279; 
Wyman  v.  Hallowell  &  Augusta  Bank, 

14  Mass.  57,  7  Am.  Dec.  194. 

65  Trustees  of  University  .v.  Moody, 
62  Ala.  389;  Dean  v.  La  Motte  Lead 
Co.,  59  Mo.  523;  First  Society  of  Irv- 
ing M.  E.  Church  v.  Brownell,  5  Hun 
(N.  Y.)  464;  Acres  v.  Moyne,  59  Tex. 
623. 

Mere  change  in  name  does  not  exon- 
erate    a     corporation     from     liability 
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not  bar  a  suit  by  creditors  of  the  old  company  to  enforce  their  claims 
against  its  property  in  the  hands  of  the  new  company.^* 

The  burden  of  showing  that  the  new  company  is  not  a  mere  contin- 
uation or  reorganization  of  an  old  company  is  on  the  corporation  seek- 
ingHo  avoid  liability  for  debts  of  the  old  company.^' 

§  4985.  —  Transfer  as  fraudulent  as  to  creditors  of  old  compaoiy. 

If  the  stockholders  of  a  corporation  organize  another  corporation, 
and  transfer  all  the  assets  of  the  former  to  the  latter,  without  pay- 
ing the  debts  of  the  former,  the  transfer,  irrespective  of  the  actual 
intent  of  the  parties,  constitutes  a  fraud  upon  the  creditors  of  the 
old  corporation,  and  the  new  corporation  is  liable  in  equity  for  the 
debts  of  the  old,  at  least  to  the  extent  of  the  assets  received  by  it,  or 
the  assets  themselves  may  be  followed  by  the  creditors  of  the  old 
corporation,  so  long  as  they  have  not  passed  into  the  hands  of  bona 
fide  purchasers  for  value.*^  This  applies  with  peculiar  force  where 
the  members  of  the  old  corporation  and  the  new  are  the  same  per- 
sons, or  mostly  so.*^  It  is  immaterial,  it  seems,  that  some  new  stock- 
holders have  invested  their  money  in  the  reorganized  company,  at 
least  so  far  as  liability  to  the  extent  of  the  property  acquired  from 


where  it  remains  substantially  the 
same  concern.  Wilhite  v.  Convent  of 
Good  Shepherd,  117  Ky.  251,  78  S.  W. 
138. 

56  Berthold  v.  HoUaday-Klotz  Land 
&  Lumber  Co.,  91  Mo.  App.  233,,  238. 

57  Wolff  V.  Shreveport  Gas,  Electric 
Light  &  Power  Co.,  138  La.  743,  L.  B. 
A.  1916  D  1138,  70  So.  789. 

68  United.  States.  Hibemia  Ins.  Co. 
V.  St.  Louis  &  N.  O.  Transp.  Co.,  4 
McCrary  432,  13  Fed.  516;  Harrison  v. 
Arkansas  Valley  Ey.  Co.,  4  McCrary 
264,  13  Fed.  522. 

Alabama.  Metealf  v.  Arnold,  110 
Ala.- 180,  55  Am.  St.  Rep.  24,  20  So. 
301. 

Indiana.  Magic  Packing  Co.  v. 
Stone^Ordean  "Wells  Co.,  158  Ind.  538, 
64  N.  E.  11. 

Louisiana.  Hancock  v.  Holbrook, 
40  La.  Ann.  53,  3  So.  351. 

Missouri.  Slattery  v.  St.  Louis  .  & 
N.  O.  Transp.  Co.,  91  Mo.  217,  60  Am. 
Eep.  245,  4  S.  W.  79. 


New  Jersey.  Couse  v.  Columbia 
Powder  Mfg.  Co.  (N.  J.  Eq.),  33  Atl. 
297. 

New  York.  Cole  v.  Millerton  Iron 
Co.,  133  N.  Y.  164,  28  Am.  St.  Eep. 
615,  30  N.  E.  847;  Booth  v.  Bunce, 
33  N.  Y.  139,  88  Am.  Dec.  372. 

Pennsylvania.  Montgomery  Web 
Co.  V.'  Dienelt,  133  Pa.  St.  585,  19  Am. 
St.  Eep.  663,  19  Atl.  428. 

Tennessee.  Vance  v.  McNabb  Coal 
&  Coke  Co.,  92  Tenn.  47,  20  S.  W.  424. 

Eeincorporation  by  a  transfer  of 
assets  by  one  company  to  another, 
either  under  the  same  or  a  different 
name,  does  not  preclude  the  right  of 
creditors  to  follow  the  assets  in  the 
hands  of  the  new  company.  Koch  v. 
Speedwell  Motor  Car  Co.,  24  Cal.  App. 
123,  140  Pac.,598,  600. 

69  Metealf  V.  Arnold,  110  Ala.  180, 
55  Am.  St.  Eep.  24,  20  So.  301;  Mont- 
gomery Web  Co.  V.  Dienelt,  133  Pa. 
St.  585,  19  Am.  St.  Eep.  663,  19  Atl. 
428. 
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the  old  company  is  concerned.®"  Thus,  if  a  corporation,  being 
indebted,  conveys  all  its  property,  upon  a  nominal  or  grossly  inade- 
quate consideration  and  without  making  provision  for  its  creditors, 
to  a  new  corporation  brought  into  existence  through  the  agency  of 
the  officers  of  the  old  company,  and  for  the  sole  purpose  of  the 
transfer,  the  transfer  is  fraudulent,  as  a  matter  of  law,  and  without 
regard  to  the  actual  intent  of  the  parties ;  and  the  creditors  of  the 
old  company  may  follow  the  assets  into  the  hands  of  the  new,  if 
rights  of  innocent  purchasers  have  not  intervened.*^  A  fortiori,  a 
corporation  organized  to  take  over  the  assets  of  another,  merely  for 
the  purpose  of  defrauding  creditors,  is  liable  for  the  debts  of  the 
old  company.*^  And  there  cannot  be  an  effective  reorganization 
merfely  for  the  purpose  of  avoiding  the  obligation  of  a  contract.®* 

While  some  of  the  eases  seem  to  limit  this  liability,  in  case  of 
fraud,  to  the  property  received  from-  the  old  company,®*  yet  the 
"better  rule,  it  seems,  is  that  such  liability  is  not  so  limited  but  ex- 
tends to  all  the  debts  of  the  old  company,  although  in  excess  of  the 
value  of  the  property  received.®* 

§  4986.  —  Contracts  of  old  oompany  as  binding'  on  new  company. 

Generally,  the  contracts  of  the  old  company  are  binding  on  the  new 
company  where  the  reorganization^  is  not  in  connection  with  a  ju- 
dicial or  execution  sale,®®  especially  where  the  new  company  expressly 

60  Strahm  v.  T"raser,  32  Cal.  App.  66  See  eases  cited  in  the  notes  below. 
447,  163  Pac.  680.  But  see  Goldmark  v.  Magnolia  Metal 

61  Vance  v.  McNabb  Coal  &  Coke  Co.,  44  N.  Y.  App.  Div.  35,  60  N.  Y. 
Co.,  92  Tenn.  47,  20  S.  W.  424.  Supp.  425,  aff'd  170  N.  Y.  579,  63  N. 

62  American    Creosote    "Works,   Ltd.  E.  1117. 

V.   C.   Lembcke   &   Co.,   165  Fed.  809.  A  company  which  is  merely  an  old 

63  "The  organization  of  the  new  company  under  another  name  is  liable 
corporation  is  clearly  fraudulent  and  on  the  royalty  contracts  of  the  old 
for  the  purpose  of  avoiding  the  obliga-  company  for  mining  under  a  lease, 
tion  of  the  contract.  Courts  do  not  Higgins  v.  California  Petroleum  & 
uphold  such  transactions."  George  v.  Asphalt  Co.,  147  Cal.  363,  81  Pao. 
Rollins,  176  Mich.  144,  142  N.  "W.  337.  1070. 

61  See  cases  cited  supra  this  section,  A  contract  by   the   promoters   of  a 

and  see  §  4758,  in  chapter  on  Consoli-  new  company,  known  of  by  it,  to  make 

dation.  a    payment    to    the    assignor    of    the 

65  The  liability,  where  known  to  the  street  franchise  in  consideration  of  his 

new  compajny,  may  be  collected  out  of  services    in    obtaining    the    franchise 

any  and  all  property  belonging  to  the  and   assigning  it,   is  binding  on   the 

corporation  and  is  not  limited  to  the  new  corporation.    Mulverhill  v.  "Vicks- 

property  of  the  old  corporation.    Sey-  burg  Railroad,  Power  &  Manufactur- 

mour  v.,  Boise  E.  Co.,  24  Idaho  7,  132  ing  Co.,  88  Miss.  689,  40  So.  647. 
Pac.  427,  and  see  §  4751  et  seq.,  chap- 
ter on  Consolidation. 
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assumes  the  liabilities  of  the  old  company  *'"  or  it  ratifies  such  con- 
tracts.®* A  reorganized  company  created  after  the  expiration  of  the 
charter  of  another  company  merely  to  take  over  its  property  is  a 
"successor"  or  "assign"  of  the, old  company  within  the  terms  of  a 
lease  executed  by  the  old  company  and  binding  it  to  pay  a  certain 
annual  rent  so  long  as  it  or  its  "successors"  or  "assigns"  occupied 
the  property.®^ 

§  4987.  —  Liability  for  torts  of  old  compajiy.  Where  a  new  cor- 
poration is  organized  to  take  over  the  property  of  another  corpora- 
tion and  to  carry  on  its  business,  the  former  is  liable  for  the  torts  of 
the  latter,  where  merely  a  continuation  of  the  old  company.''* 

§  4988.  Liability  where  reorganization  in  connection  with  judicial, 
execution  or  trustee's  sale-^Greneral  rule.  When  a  corporation 
purchases  the  franchises  and  property  of  another  corporation  at  a 
sale  under  a  decree  foreclosing  a  mortgage  thereon,  or  other  judicial 
sale,  or  where  natural  persons  purchase  at  such  sale  and  afterwards 
transfer  to  a  corporation,  the  new  corporation  is  not  liable  for  the 


67  Where  a  continuing  contract  was 
made  with  a  corporation  by  which  the 
other  party  to  the  contract  was  to 
have  control  of  the  sales  of  its 
products,  and  a  percentage  thereof, 
and  the  corporation  afterwards  be- 
came incorporated  under  the  laws  of 
another  state,  retaining  the  same 
name,  P|Iaee  of  business,  officers  and 
stockholders,  and  the  new  company 
purchased  the  property  of  the  old  com- 
pany and  ^  assumed  its  liabilities,  it 
was  held  that  the  contract  was  a  sub- 
sisting obligation  which  passed  to  the 
new  company  with  othbr  liabilities. 
Eeynolds  v.  Myers,  51  Vt.  444. 

68  Paul  V.  Caldwell  Furnace  Foundry 
Co.,  27  Ohio  Cir.  Ct.  768,  where  eon- 
tract  was  for  personal  services. 

69  Arlington  Hotel  Co.  v.  Eector,  124 
Ark.  90,   186   S.  W.   622. 

TOTTnited  States.  MeWilliams  v. 
New  Tork,  134  Fed.  1015. 

Florida.  J.  I.  Kelley  Co.  v.  Pollock 
&  Bernheimer,  57  Fla.  459,  131  Am. 
St.  Eep.  1101,  49  So.  934. 

Iionisiana.       Wolff     v.     Shreveport 


Gas,  Electric  Light  &  Power  Co.,  138 
La.  743,  L.  E.  A.  1916  D  1138,  70  So. 
789. 

Mississippi.  Meridian  Light  & 
Eailroad  Co.  v.  Catar,  103  Miss.  616, 
60  So.  657,  claim  for  injury  to  a  pas- 
senger. 

New  Jersey.  Parsons  Mfg.  Co.  v. 
Hamilton  Ice  Mfg.  Co.,  78  N.  J.  L. 
309,  73  Atl.  254. 

Washington.  Jones  v.  Francis,  70 
Wash.  676,  127  Pac.  307. 

Where  the  vendee  corporation  has 
taken  over  the  assets  and  business  of 
the  vendor  corporation,  and  the  mem- 
bership of  the  two  corporations  is 
substantially  identical,  a  claim  for 
damages  for  negligence  against  the 
vendor  corporation  may  be  enforced 
against  the  vendee.  MeWilliams  v. 
New  York,  134  Fed.  1015. 

On  a  voluntary  reorganization,  the 
new  company  is  liable  on  a  judgment 
against  the  old  company  for  personal 
injuries  inflicted  by  the  old  company. 
Seymour  v.  Boise  E.  Co.,  24  Idaho  7, 
132  Pac.  427. 
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debts  of  the  old  company ,'1  provided  they  are  not  prior  liens  on  the 


71  United  States.  Wiggins  Ferry 
Co.  V.  Ohio  &  M.  By.  Co.,  142  U.  S. 
396,  35  ,L:  Ed.  1055;  Hoard  v.  Chesa- 
peake &  O.  Ry.  Co.,  123  V.  S.  222,  31 
L.  Ed.  130;  Sullivan  v.  Portland  & 
K.  E.  Co.,  94  U.  S.  806,  24  L.  Ed.  324; 
Armour  v.  E.  Bement's  Sons,  123  Fed. 
56. 

Illiuois.  Morgan  County  v.  Thomas, 
76  111.  120;  Hateher  v.  Toledo,  W.  & 
W.  R.  Co.,  62  111.  477;  American  Cent. 
Ky.  Co.  -V.  Miles,  52  111.  174. 

Indiana.  Moyer  v.  Ft.  Wayne,  C.  & 
L.  R.  Co.,  132  Ind.  88,  31  N.  E.  567; 
Midland  By.  Co.  v.  Fisher,  125  Ind. 
19,  8  L.  R.  A.  604,  21-  Am.  St.  Rep. 
189,  24  N.  E.  756;  Lkke  Erie  &  W.  Ry. 
Co.  V.  Grifan,  92  Ind.  487. 

Michigan.     Cook  v.  Detroit,  6.  H. 

6  M.  R.  Co.,  43  Mich.  349, 5  N.  W.  390. 
Nebraska.     Lincoln  Tp.  v.   Kansas 

City  &  O.  R.  Co.,  77  Neb.  79,  108  N. 
W.  140. 

New  York.  Ferguson  v.  Ann  Ar- 
bor R.  Co.,  17  App.  Div.  336,  45  N.  T. 
Supp.  172. 

Pennsylvania.  Pennsylvania  Transp. 
Co.  'a  Appeal,  101  Pa.  St.  576  ;,  Stew- 
art's  Appeal,  721  Pa.  St.  291. 

South  Carolina.  Hammond  v.  Port 
Royal  &  A.  Ry.  Co.,  15  S.  C.  10, 
16  S.  C.  567. 

Tennessee.  Memphis  Water  Co.  v. 
Magens,  15  Lea  37. 

Texas.  Houston  &  T.  Cent.  R.  Co. 
v.  Shirley,  54  Tex.  125. 

Wisconsin.  National  Foundry  & 
Pipe  Works  v.  Oconto  City  Water 
Supply  Co.,  105  Wis.  48,  81  N.  W. 
125;  Menasha  v.  Milwaukee  &  N.  R. 
Co.,  52  Wis.  414,  Q  N.  W.  396;  NefE 
V.  Wolf  River  Boom  Co.,  50  Wis.  585, 

7  N.  W.  553;  G-ilman  v.  Sheboygan  & 
F.  du  L.  R.  Co.,  37  Wis.  317;  Smith 
V.  Chicago  &  N.  W.  Ry.  Co.,  18  Wis. 
1;  Vilas  V.  Milwaukee  &  P.  du  C.  Ry. 
Co.,  17  Wis.  497. 

In  an  Indiana  case,  plaintiff,  hav- 


ing agreed  to  erect  a  station  for  two 
raalroad  ciompanies,  each  of  which 
was  to  pay  part  of  the  cost,  the  bal- 
ance to'  be  paid  by  himself,  built  the 
station  as  agreed,  but  did  not  receive 
payment  from  one  of  the  companies. 
Later  this  company's  road  was  sold 
under  a  mortgage  foreclosure  and 
bought  in  by  the  bondholders,  who 
organized  a  new  corporation  to  own 
and  run  it.  The  new  corporation  used 
the  station,  and  the  plaintiff  sued  it 
for  the  amount  which  the  former  own- 
ers of  the  road  agreed  to  pay  him. 
It  was  held  that  he  could  not  re- 
cover. Moyer  v.  Ft.  Wayne,  C.  &  L. 
E.  Co.,  132  Ind.  88,  31  N.  E.  567. 

Under  the  Wisconsin  statute  provid- 
ing that  a  person  or  association,  be- 
coming the  owner  or  assignee  of  the 
rights,  powers,  privileges  and  fran- 
chises of  a  corporation  under  mort- 
gage sale,  may  at  any  time  within 
two  years  organize  a  new  corporation 
and  have  the  same  rights,  privileges 
and  franchises  as  the  Old  compan}' 
had  at  the  time  of  the  sale,  such  a 
reorganized  corporation  is  not  a  con- 
tinuation of  the  aid  corporation,  but 
a  new  body,  entitled  to  hold  and  en- 
joy the  property  formerly  owned  by 
the  old  corporation,  free  from  the  lat- 
ter 's  liabilities,  including  liens  against 
such  property  net  prior  to  that 
through  which  the  new  corporation 
acquired  title.  National  Foundry  & 
Pipe  Works  v.  Oconto  City  "Water 
Supply  Co.,  105  Wis. .  48,  81  N.  W. 
125. 

A  reorganized  corporation,  having 
the  same  officers  and  attorneys  as  the 
old  and  succeeding  to  its  property  by 
purchase  at  a  receiver's  sale,  is  not  a 
purchaser  without  notice  of  the  rights 
in  such  property  of  parties  to  pending 
litigation  between  them  and  the  old 
corporation  involving  the  right  to  a 
lien  on  the  property,  and  cannot  re- 
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property,'''*  and  provided  their  payment ,  has  not  been  assumed,''^ 
nor  their  payment  imposed  by  the  foreclosure  decree''*  or  by  stat-| 
ute.''^    So  where  an  individual  purchases  the  assets  of  a  corporation! 
at  a  foreclosure  sale  and  then  resells  to  a  new  company  composed; 
largely  of  the  members  of  the  company  whose  assets  were  sold,  and 
there  is  no  fraud,  the  new  'company  is  not  liable  for  the  debts  of 
the  old.''^     Use  of  the  property  for  the  construction  of  which  the 
old  company  was  indebted  does  not,  it  has  been  held,  make  the  new 
.  company  liable  for  the  debtJ''    The  reorganized  company  is  not  liable 
for  a  deficiency  judgment  after  foreclosure  of  a  mortgaged* 

This  principle  also  applies  when  a  corporation  purchases  the  prop- 
erty and  franchises  of  another  corporation  at  a  sheriff's  or  marshal's 
sale  on  an  execution  against  the  latter,  and  receives  a  conveyance  in 
pursuance  thereof.  If  the  sale  is  authorized  by  law,  the  corporation 
takes  the  property  free  from  any  liability  for  existing  debts  of  the 
other  corporation,  not  secured  by  prior  liens,  and  from  all  obliga- 
tions of  the  other  corporation  of  a  strictly  personal  character.''^ 


litigate  in  such  suit  questions  which 
have  been  adjudicated  as  against  the 
old  corporation.  Oregon  K.  &  Nav. 
Co.  V.  Balfour,  90  Fed.  296. 

Where  an  original  corporation  found 
itself  unable  to  continue  business  as 
a  going  concern  and  the  sale  of  its 
property  became  inevitable,  an  agree- 
ment between  the  stockholders  and 
bondholders  of  the  company  providing 
that  a  new  company  be  organized  to 
purchase  the  property  at  foreclosure 
sale  was  held  by  the  court  to  consti- 
tute an  agreement  for  the  sale  and 
purchase  of  the  property  of  such  a 
nature  as  to  give  to  the  original  and 
the  new  companies  the  status  of  ven- 
dor and  purchaser.  Liability  for 
debts  of  the  original  corporation  was 
not,  therefore,  imposed  upon  the  new 
corporation.  Appeal  of  Columbus,  S. 
&  H.  B.  Co.,  10»  Fed.  177. 

The  rule  that  a  consolidated  corpo- 
ration is  liable  for  the  debts  of  the 
constituent  corporations  rests  upon 
agreement,  express  or  implied,  and 
applies  only  to  voluntary  consolida- 
tions. It  does  not  apply  where  the 
property  and  franchises  of  a  corpora- 


tion are  sold,  under  a  decree  foreclos- 
ing a  mortgaige  thereon,  to  another 
corporation,  and  the  property  and 
franchises  of  both  are .  then  consoli- 
dated in  the  hands  of  the  purchasing 
corporation.  In  such  a  ease,  the  con- 
solidated corporation  is  not  liaible,  un- 
less made  so  by  valid  ijtatutory  pro- 
vision, for  the  debts  of  the  corpora- 
tion whose  property  and  franchises 
have  been  sold.  Houston  &  T.  Cent. 
E.  Co.  V.  Shirley,  54  Tex.  125. 
IZSee  §4993,  infra. 

73  See  §  4982,  supra. 

74  See  §4992,  infra. 
WSee  §4991,  infra. 

76  Allen  V.  North  Des  Moines  M.  E. 
Church,  127  Iowa  96,  69  L.  E.  A.  255, 
109  Am.  ^t.  Eep.  366,  4  Ann.  Cas. 
257,  102  N.  W.  808. 

7TM:oyer  V.  Ft.  Wayne,  C.  &  L.  E. 
Co.,  132  Ind.  88,  31  N.  E.  567. 

78  Equitable  Trust  Go.  of  New  York 
V.  United  Box  Board  &  Paper  Co.,  220 
Fed.  714. 

79  Gulf,  C.  &  S.  F.  Ry.  Co.  v. -New- 
ell, 73  Tex.  334,  15  Am.  St.  Eep.  788, 
11  S.  W.  342. 

Where  a  person  buys  the  property 
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The  same  rule  applies  to  a  sale  under  the  power  in  a  deed  of  trust 
given  by  a  railroad  company  or  other  corporation,  under  legislative 
authority,  to  secure  its  bonds  or  other  obligations.  A  corporation 
purchasing  under  such  a  sale  takes  the  property  and  franchises 
conveyed  by  the  deed  of  trust  free  from  all  debts  of  the  other  corpo- 
ration not  secured  by  a  lien  paramount  to  the  deed  of  trust.'" 

A  corporation  purchasing  the  property  of  another  corporation,  at 
a  foreclosure  sale  or  otherwise,  does  not  become  liable  for  the  debts  of 
the  latter  merely  because  the  stockholders  of  the  old  company  be- 
come stockholders  of  the  new  without  the  payment  of  any  money, 
where  they  do.  so  by  virtue  of  an  arrangement  subsequent  to '  the 
purchase." 

Upon  a  reorganization  after  foreclosure,  the  foreclosure  pur- 
chaser representing  the  majority  stockholders  acquires  the  property 
subject  to  any  equitable  rights  which  the  minority  stockholders  have 
therein,  and  the  latter  cannot  be  compelled,  as  a  condition  of  stock 
in  the  reorganized  company  being  allotted  to  them,  to  pay  their  pro 
rata  share  of  the  claims  of  the  general  creditors  of  the  old  company 
which  had  been  cut  off  by  the  foreclosure.*^ 

The  bondholders  of  the  new  company  have  priority  over  claims 
against  the  old  company  which  were  not  a  lien  as  against  their  bonds 
which  they  exchanged  for  bonds  in  the  new  company.*^ 

§  4989.  —  Effect  of  identity  of  name  of  two  companies.  As  shown 
in  another  section,  a  corporation  is  not  the  same  as  another  corpora- 
tion, to  whose  property  and  franchises  it  has  succeeded,  merely 
because  it  has '  the  same  name ;  **  and  the  fact  that  a  corporation 
formed  to  purchase  the  franchises  and  property  of  another  corpora- 
tion at  a  mortgage  foreclosure  sale  has  the  same  name  as  the  other 
corporation  does  not  make  it  a  mere  continuation  of  the  latter,  so  as 
to  render  it  liable  for  its  debts." 

§  4990.  —  Contracts  of  old  company  as  bindinif  on  new  company. 
If  the  reorganization  is  in  connection  with  a  judicial  or  execution 

of   a  railroad  company   at   a  sale  "on  81  Stewart  '9  Appeal,  72  Pa.  St.  291. 

execution  against  it,  and  conveys  the  82Bogert  v.  Southern  Pae.  Co.,  226 

same  to   a   corporation,   the  latter  is  Fed.  500,  512. 

not  liable  to  creditors  of  the  old  cor-  83  Venner     v.     Farmers '     Loan     & 

poration    for    or    on    account    of    the  Trust  Co.  of  New  York,  90  Fed.  348. 

price  paid  at  the  execution  sale.    Kit-  84  See  §4984. 

tel  v.  Augusta,  T.  &  G.  E.  Co.,  78  Fed.  85  Memphis   Water  Co.   v.   Magens, 

855.  15  Lea    (Tenn.)    37. 
80  Morgan     County   v.   Thomas,    76 

ni.  120. 
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sale,  the  contracts  of  the  old  company  ordinarily  are  not  binding 
upon  the  new  company,'*  unless  the  decree  under  which  the  sale 
is  made  so  provides,"  or  liahility  'is  created  by  statute,'*  or  the 
contract  is  a  lien  upon  the  property  purchased,'*  or  the  contract  is 
one  running  with  the  land,**  or  the  new  company  has  ratified  the 
contract.*^     So  where  a  new  company,  although  composed  of  the 


S6  United  States.  Wiggins  Ferry- 
Co.  V.  Ohio  &  M.  K.  Co.,  142  U.  S. 
396,  407,  35  L.  Ed.  1055. 

Iowa.  Amsden  v.  Bubuque  &  S.  C. 
E.  Co.,  13  Iowa  132. 

Texas.  Gulf,  C.  &  S.  F.  E.  Co.  v. 
Newell,  73  Tex.  334,  15  Am.  St.  Eep. 
788,  11  S.  W.  342. 

Virginia.     Sherwood  v.  Atlantic  & 

D.  Ey.  Co.,  94  Va.  291,  26  8.  B.  943. 
Wisconsin.     Menasha  v.  Milwaukee 

&  N.  E.  Co.,  52  Wis.  414,  420,  9  N. 

E.  396. 

See  also  cases  cited  in  §  1407,  supra. 

Eule  applies  to  contract  by  railroad 
company  for  free  pass  to  the  grantor 
of  a  right  of  way,  to  travel  over  the 
road  during  his  life.  Helton  v.  St. 
Louis,  K.  &  N.  W.  E.  Co.,  25  Mo.  App. 
322. 

Under  a  Kansas  statute  providing 
that  purchasers  of  a  railroad  at  fore- 
closure sale  may  organize  a  new  com- 
pany, but  that  "such  organization 
shall  in  no  wise  affect  any  liability 
against  the  old  corporation  existing 
at  the  time  of  the  organization  erf 
said  new  company,"  the  latter  is  not 
liable  on  a  contract  of  employment 
of  the  old  company  in  existence  when 
the  new  company  was  formed.  Kee- 
ler  V.  Atchison,  T.  &  S.  E.  Ey.  Co., 
92  Fed,  545. 

Upon  reorganization,  after  a  fore- 
closure sale,  the  reorganized  company 
is  not  liable  on  contracts  for  services 
for  a  term  of  years,  but  may  discharge 
the  employee  before  the  end  of  the 
term.  This  rule  was  held  not  affected 
by  a  notice  which  was  posted,  stating 
the  foreclcrsure  sale  to  the  new  com- 
pany and  that  it  would  carry  on  the 


business  of  the  old  company  "whose 
employees  are  invited  to  continue  in 
their  present  positions."  Aldridge  v. 
Fore  Eiver  Ship  Building  Co.,  201 
Mass.  131,  87  N.  B.  485. 

87  See  Hukle  v.  Atchison,  T.  &  S. 
F.  Ey.  Co.,  71  Kan.  251,  6  Ann.  Cas. 
83,  80  Pac.  603;  Somthern  Ey.  Co.  y. 
Franklin  &  P.  E.  Co.,  96  Va.  693,  702, 
44  L.  E.  A.  297,  32  S.  B.  485. 

88  See  Mason  City  &  F.  D.  E.  Co.  v. 
Union  Pac.  E.  Co.,  124  Fed.  409. 

89  Dayton,  X.  &  B.  E.  Co.  v.  Lew- 
ton,  20  Ohio  St.  401,  410,  lien  in  na- 
ture of  vendor's  lien.  See  also  Sher- 
wood V.  Atlantic  &  D.  Ey.  Co.,  94 
Va.  291,  26  S.  B.  943;  Menasha  v. 
Milwaukee  &  N.  E.  Co.,  52  Wis.  414, 
9  N.  W.  396. 

90  Midland  Ey.  Co.  v.  Fisher,  125 
Ind.  19,  8  L.  E.  A.  604,  21  Am.  St. 
Eep.  189,  24  N.  B.  756;  Eome,  W.  & 
O.  E.  Co.  V.  Ontario  Southern  E;  Co., 
16  Hun  (N.  Y.)  445.  See  also  Joy 
V.  St.  Louis,  138  U.  S.  1,  34  L.  Bd. 
843;  Close  v.  Burlington,  0.  E.  &  N. 
Ey.  Co.,  64  Iowa  149,  19  N.  W.  886. 
And  see  §  1407,  notes  26-31,  supra. 

Covenants  of  a  continuing  nature 
in  a  contract  run  with  the  property 
and  are  binding  on  the  reorganized 
corporation  which  purchases  the  prop- 
efty  at  foreclosure  sale,  on  the  same 
principle  as  covenants  for  rent  are 
binding  on  the  assignee  of  a  lease. 
Town  of  Boonton  v.  Boontou  Water 
Co.,  69  N.  J.  Eq.  23,  61  Atl.  390,  aff'd 
70  N.  J.  Bq.  692,  64  Atl.  1064,  apply- 
ing rule  to  covenants  in  contract  by 
water  company  to  furnish  water  to  a 
town. 

91  Wiggins  Ferry  Co.  v.  Ohio  &  M. 
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same  stockholders,  purchases  the  corporate  property  at  a  judicial 
sale,  there  is  no  privity  between  the  purchaser  and  the  mortgagor 
or  mortgagee  so  far  as  mere  persotial  covenants  in  the  mortgage  are 
boncerned,  and  while  the  purchaser  takes  title  subject  to  the  mort- 
gage it  is  bound  only  by  such  covenants  therein  as  run  with  the 
land.92 

Sometimes  the  foreclosure  decree  provides  that  any  purchaser 
may,  before  a  deed  is  executed  to  him  or  it,  abandon  or  disclaim 
any  contract  executed  by  the  mortgagor  company.** 


§  4991.  —  Liability  as  imposed  by  statute.  Statutes  in  some  states 
make  the  claims  of  certain  creditors  superior  to  the  rights  of  pur- 
chasers at  judicial  or  execution  sales  of  corporate  property.**  How- 
ever, statutes  providing  that  a  purchaser  of  a  railroad  takes  subject 
to  the  debts  and  obligations  of  such  road  have  been  held  not  appli- 
cable to  one  purchasing  at  foreclosure  sale.*^ 

A  North  Carolina  -statute,  giving  judgments  against  corporations 
for  torts  priority  of  lien  over  mortgages  executed  by  the  corpora- 
tion, applies  to  a  judgment  against  a  reorganized  cbmpany  for  its 
tort  so  as  to  give  it  priority  over  a  mortgage  executed  by  the  old 


company, 


96 


E.  Co.,  142  U.  S.  396,  407,  35  L.  Ed. 
1055;  State  v.  Quintard,  80  Ted.  829. 
See  also  §  1407,  notes  32-34,  supra. 

Application  of  rule  to  leases,  see 
St.  Joseph  Union  Depot  Co.  v.  Chicago, 
E.  I.  &  P.  Ey.  Co.,  89  Fed.  648;  Jack- 
sonville, L.  &  St.  L.  E.  Co.  V.  Louis- 
ville &  N.  E.  Co.,  150  111.  480,  37  N.  B. 
924,  aflE'g  47  111.  App.  414;  Frank  v. 
New  York,  L.  E.  &  W.  E.  Co.,  122 
N.  Y.  197,  25  N.  E.  332. 

Continuing  to  receive  coal  under  a 
contract  h«ld  not  a  ratification  where 
without  knowledge  of  an  option  clause 
in  the  contract.  Sloss  Iron  &  Steel 
Co.  V.  South  Carolina  &  G.  E,  Co.,  85 
Fed.  133. 

92  Equitable  Trust  Co.  of  New  York 
V.  United  Box  Board  &  Paper  Co.,  220 
Fed.  714,  holding  that  the  reorganized 
company  was  not  liable  for  a  de- 
ficiency judgment. 

93  See  Farmers '  Loan  &  Trust  Co.  of 
New  York  v.  Chicago  &  A.  Ey.  Co., 


44  Fed.  653;  Chicago  &  E.  E.  Co.  y. 
Towle,  10  Ind.  App.  540,  37  N.  B.  358, 
and  also  §  1407,  note  35,  supra. 

94  St.  Louis,  A.  &  T.  H.  E.  Co.  v. 
Miller,  43  HI.  199;  Frazier  v.  East 
Tennessee,  V.  &  G.  Ey.  Co.,  88  Tenn. 
138,  12  S.  W.  537;  Fordy«e  v.-Du  Bose, 
87  Tex.  78,  26  S.  "W.  1050;  Kansas 
City,  M.  &  0.  Ey.  Co.  v.  Cole,  —  Tex. 
Oiv.  App.  -— ,  145  S.  W.  1094,  holding, 
however,  under  such  statute,  that  re- 
organized company  was  not  liable  on 
a  contract  of  the  old  railroad  com- 
pany with  a  municipality  to  maintain 
its  general  ofSees  and  shops  in  such 
municipality. 

See  also  §  1408,  supra,  and  see  §  4736 
et  seq.,  supra,  chapter  on  Consoli- 
dation. 

96  Kansas  City  Southern  E.  Co.  v. 
King,  74  Ark.  366,  85  8.  W.  1131. 

96  Guardian  Trust  &  Deposit  Co.  v. 
Fisher,  200  U.  S.  57,  50  L.  Ed.  367, 
aff'g  115  Fed.  184. 
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§  4992.  —  Liability  imposed  by  decree.  The  decree  ordering  the 
sale  often  provides  that  the  purchaser  shall  pay  certain  claims  not 
otherwise  entitled  to  priority,  orjthat  the  purchase  shall  be  subject 
to  such  claims.  In  such  a  case,  of  course,  the  purchaser  takes  sub- 
ject to  such  claims.^'  This  matter  has  been  considered  at  some  length 
in  the  chapter  on  Mortgages.^* 

§  4993.  —  Prior  liens.  The  purchaser  takes  subject  to  prior  liens 
and  incumbrances,  under  the  rule  of  caveat  emptor.'^ 

§  4994.  —  Debts  of  receivership.  Unless  it  is  otherwise  provided 
by  statute  or  decree,  "the  purchaser  ordinarily  takes  free  from  claims 
against  the  receiver.^  Often,  however,  the  foreclosure  decree  expressly 
provides  that  the  purchasers  shall  take  the  property  subject  to  all 
receivership  debts,  where  the  property  has  been  in  the  hands  of  a 
receiver.^  And  if  receivers  of  a  railroad  apply  net  income  to  improv- 
ing and  repairing  the  property  instead  of  paying  preferred  claims 
for  services  and  materials,  the  new  company  as  reorganized  after  a 
foreclosure  sale  is  liable  for  the  payment  of  such  preferred  claims.* 
Where  the  order  discharging  a  receiver  and  requiring  the  turning 
over  of  all  the  property  in  his  hands  to  a  reorganized  company  was 
made  expressly  subject  to  an  agreemeint  by  the  new  company  to  pay 
all  outstanding  debts  and  claims  against  the  receivership,  the  new 
company  is  not  liable  on  a  judgment  against  the  old  company  which 

9T  Continental    Trust'    Co.    of    New  at  foreclosure  sale,  some  of  which  are 

York  v._  American  Surety  Co.,  80  Fed.  exchanged  for  bonds  of  the  old  com- 

180.  pany,  the  new  company  and  its  bond- 

If  the  reorganized  company  accepts  holders,  jieither  of  which  were  parties 

the  property  after  a  foreclosure  sale,  to  the  foreclosure  suit,  are  not  bound 

it  cannot  question  the  validity  of  the.  by  the  foreclosure  decree  in  so  far  as 

order  confirming  such  sale  in  so  far  it  gives  a  prior  lien  to  an  unsecured 
as   it   imposes  liability  for   debts   on     ,  creditor  of  the  old  company.    Tenner 

the  new  company.     Farmers'  Loan  &  v.  Farmers'  Loan  &  Trust  Co.  of  New 

Trust  Co.  v.  Central  E.  Co.  of  Iowa,  York,  90  Fed.  348,  353, 

5  McCrary  421,  17  Fed.  758.  98  See  §  1405,  supra. 

If   the    decree    expressly    preserves  99  See   §  1404,  notes  99,  100,  supra, 

liability  for  debts  of  the  old  company,  1  See  §  1404,  note  94,  supra, 

theii  the  new  company  is  liable  on  a  2  Central   Railroad   &   Banking   Co. 

covenant  of  warranty  in  a  deed  exe-  of  Georgia  v.  Farmers'  Loan  &  Trust 

'  cuted  by  the  old  company.     Wood  v.  Co.,  79  Fed.  158. 

Dubuque  &  S.  C.  E.  Co.,  28  Fed.  910.  8 Bell's  Adm'r  v.  St.  Johnsbury  & 

But  where  bonds  are  issued  by  the  L.  0.  E.  Co.,  86  Vt.  240,  81  Atl.  630. 
reorganized   company   after   purchase 
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had  never  become  a  claim  against  the  receivership ;  and  the  validity 
of  the  order  cannot  be  collaterally  attacked.* 

Holders  of  receiver's  certificates  which  were  a  first  lien  on  corpo- 
rate assets  cannot  be-  compelled  to  exchange  them  for  bonds  of  the 
reorganized  company,  in  the  absence  of  an  agreement  therefor.^ 

§  4995.  —  Liability  for  torts.  Unless  the  tort  is  the  act  of  the  re- 
ceiver as  the  agent  of  the  foreclosure  purchaser,'  or  the  foreclosure 
decree  requires  the  purchaser  to  assume  such  liability,'  the  fore- 
closure purchaser  or  the  reorganized  company  is  not  liable  for  torts 
of  the  old  company  or  of  a  receiver.'  Thus,  a  corporation  purchasing 
the  property  and  franchises  of  a  railroad  company  at  a  foreclosure 
or  other  judicial  sale,  or  an  execution  sale,  or  from  an  individual 
who  has  purchased  the  same  at  such  a  sale,  is  not  liable  for  damages 
to  land  adjoining  the  railroad,  which  accrued  prior  to  the  sale,  from 
improper  drainage  by  reason  of  the  old  company's  failure  to  prop- 
erly construct  its  road.®  However,  the  new  corporation  may  be  held 
liable  in  damages  for  the  continuation  of  a  nuisance  created  by  the 
old  company.^* 

§  4996.  —  Where  purchasers  incur  liabilities  before  turning  prop- 
erty over  to  new  company.  Where  the  property  and  franchises  of 
a  railroad  company  are  purchased  at  a  judicial  sale,  and  the  pur- 

1  Ferguson  v.  Toledo,   A.  A.   &   N.  state    might    "reorganize    under    the 

M.  E.  Co.,  85  N.  Y.  App.  Div.  35S,  83  charter,    or   act    of   incorporation,   or 

N.  Y.  Supp.  383,  afE'd  without  opinion  law    -under     which      such     company 

in  183  N.  Y.  557,  76  N.  E.  1095.  *     *     *     ^^s   created,"   and   should 

5  SJiepard    v.    New    Jersey    Consol.  have  "the  same  rights,  powers,  privi- 

Water  &  Light  Co.  (N.  J.  Ch.),  74  Atl.  leges,  and  franchises  that  such  eom- 

140.  pany  had  at  the  time  of  the  sale,"  it 

fi^ouston  &  T.  C.  E.  Co.  v.  Bath,  was  held  that  the  new  company  was 

17    Tex.    Civ.    App.    697,    44    S.    W.  not    liable    for    injuries    to    a    boat, 

595.  caused  by  an   obstruction  which  was 

7Atchisony   T.   &  S.  F.   Ey.   Co.   v.  placed    in    the    river    by    the    former 

Cunningham,    59    Kan.    722,    54    Pae.  company,    but    of    the    existence    of 

1055.  v/hich  the  new  company  had  no  no- 

ft  Where  the  property  and  franchises  tiee.     Neff  v.  Wolf  River  Boom  Co., 

of   a  boom   company  were  purchased  50  Wis.  585,  7  N.  W.  553. 
at   a   bankruptcy   salfi,   and   the   pur-  9  Hammond  v.  Port  Eoyal  &  A.  Ey. 

chasers  organized  a  boom  company  of  Co.,  15  S.  C.  10,  16  S.  C.  567. 
the  same  name  under  a  statute  which  10  Ft.  Scott,  W.   &  W.   Ey.   Co.   v. 

provided  that  the  purchaser  at  a  bank-  Fox,  42  Kan.  490,  22  Pao.  583;  George 

rupt  sale  or  other  judicial  sale  of  the  v.  Wabasih  Western  Ey.  Co.,  40  Mo, 

property  and  franchises  of.  a  corpora-  App.  433. 
tion   created   under   the   laws   of   the 
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chasers  subsequently  organize  a  corporation,  the  corporation  is  not 
liable  for  the  operation  of  the  road  "before  it  was  organized  and  ac- 
quired .possession  and  control,  i.  e.,  during  the  time  intervening 
between  the  purchase  and  the  organization  of  the  new  eompany.^^ 
But  it  has  been  held  that  a  company  reorganized  after  foreclosure 
sale  is  liable  for  debts  of  the  old  company  incurred  by  bondholders 
after  they  had  gone  into  possession  as  mortgagees  and  were  running 
the  company,  and  also  incurred  to  preserve  the  property  as  security 
for  the  bonds,  where  the  reorganized  company  was  organized  as  a 
holding  company  for  thei  bondholders  and  paid  no  consideration  for 
the  purchase  at  the  sheriff's  sale.^^ 

§4997.  — Where  judicial  saJe  is  fraudulent.  Ordinarily,  a  sale 
under  a  decree  forlecloi^ing  a  mortgage  on  the  property  of  a  corpora- 
tion, or  under  a  power  of  sale  therein,  cuts  off  all  rights  of  general 
creditors  to  follow  the  property.^*  But  this  is  not  so  where  the  fore- 
closure sale  is  fraudulent.^*  Where  the  assets  of  a  corporation  are 
allowed  by  its  directors  to  be  sold  under  mortgages  in  order  that 
they  may  be  transferred  by  the  nominal  purchaser  to  a  new  corpora- 
tion organized  by  the  same  directors,  for  the  purpose  of  saving  the 
assets  from  liability 'for  other  debts,  the  value  of  the  assets  being 
largely  in  excess  of  the  mortgages,  a  court  of  equity  will  follow  the 
excess,  and  compel  its  application  to  the  debts  of  the  old  corporation.^* 

§  4998.  Taxes  and  incorporatiou  fees.  Under  a  statute  providing 
that  every  corporation  organized  under  the  general  or  special  laws  of 
the  state  shall  pay  a  certain  fee  or  tax,  a  corporation  formed  upon  a 
reorganization  is  liable  to  the  fee  or  tax,  if  it  is  a  new  corporation, 
but  not  otherwise.^*     A  corporation  formed  under  a  reorganization 

ft 

11  Pittsburgh,  C.  &  St.  L.  Ey.  Oo.      of  the  old,  although  in  ease  of  fraud 
•  V.  Fierst,  96  Pa.  St.  144.  the  assets  may  be  followed  in  equity. 

12  "The  same  persons  who  con-  Armour  v.  E.  Bement's  Sons,  123  Fed. 
ducted  the  business  as  bondholders  of      56. 

the  Coekerill  Zine  Company  in  posses-  15  Groddard  v.  Pishel-Sehlichten  Im- 

sion    as    mortgagees,    changed    from  porting  Co.,  9  Colo.  App.  306,  48  Pae. 

partners  or  bondholders  to  incorpora-  279. 

tors  of  the  new 'company."    Spadra-  16  Com.    v.    Licking    Valley    Bldg. 

Clarksville  Coal  Co.  v.  Nicholson,  93  Ass'n,  No.  3,  118  Ky.  791,  82  S.  W. 

Kan.  638,  Aim.  Cas.  1916  D  652,  145  435;  In  re  Kansas  City  Smelting  Co., 

Pac.  571.  13    N.    T.    App.    Div.    50,   43    N.    T. 

IS  See  §  4988,  supra.  Supp.  51. 

14  On  reorganization  after  purchase  "Where     a     corporation     organized 

at   a  foreclosure   sale,   the  new  com-  under  the  New  York  Manufacturing 

pany  is  not  liable  at  law  for  the  debts  Act   of  1848   was  reorganized   under 
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following  a  foreclosure  suit  is  a  new  corporation,  and  liable  to  the 
fee  or  tax.^' 

§  4999.  Remedy  as  at  law  or  in  equity.  Where  an  insolveiit  com- 
pany is  reorganized  and  the  new  company  takes  over  all  the  assets 
of  the  old  corporation,  it  is  held  in  some  states  that  a  creditor  of  the 
old  corporation  cannot  sue  at  law  the  new  corporation  where  the  debt 
is  not  expressly  assumed,  but  the  only  remedy  is  in  equity  by  fol- 
lowing the  assets  of  the  old  company.^*  Ordinarily,  however,  at  least 
in  most  states,  where  the  new  corporation  is  merely  a  continuation  of 
the  old  corporation,  a  creditor  may  sue  the  new  company  at  law  with- 
out resorting  to  equity.^'  Of  course,  this  question  does  not  arise 
where  the  reorganization  is  one  under  which  the  new  company  is  hot 
liable  at  all  for  the  debts  of  the  old  company. 

XIV.    LIABILITY  OP  OLD    COMPANY 

§  5000.  General  rules.  Whether  a  reorganization  of  a  corpora- 
tion dissolves  the  old  company  is  considered  in  a  subsequent  chapter.^" 
If  it  does  dissolve  the  old  corporation,  then  the  question  of  its  lia- 
bility depends  upon  the  general  rules  governing  the  liability  of  any 
dissolved  corporation.*^.!  If  the  old  corporation  is  not  dissolved,  it  re- 
mains liable  for  debts  and  liabilities  incurred  by  it,  at  the  option  of 
the  creditor  or  claimant,  unless  it  has  been  otherwise  agreed  between 
the  old  corporation  and  its  creditors,^*  or  the  creditor  has  accepted 

the   provision   of   Laws   1S90,   c.  567,  IT  People   v.   Cook,   110  N.  T.  443, 

§5,   declaring  that  "any  corporation  18  N.  E.  11^,  aff'g  10  N.  T.  St.  Rep. 

heretofore  organized,"  etc.,  may  "re-  650. 

incorporate  under  this  chapter,"  etc.,  As  to  what  constitutes  the  creation 

on  the  vote  of  a  majority  of  stock,  of  a  new  corporation,   see   §  4952   et 

and  the  filing  of  a  certificate,  which,  seq.,  supra. 

among  other  things,  must  contain  the  iSEwing  v.  Composite  Brake  Shoe 

statements  required  in  the  certificate  Co.,  169'  Mass.  72,  47  N.  B.  241. 

of    a    corporation    originally    formed  19  See  §  4805,  chapter  on  Consolida- 

under   the   Act   of  }890,   and  further  tion. 

declaring  that,  from  the  time  of  filing  20  Infra,  chapter  on  Dissolution. 

the    new    certificate,    "such    corpora-  21  See  infra,,  chapter  on  Dissolution. 

tion"    should   be    "deemed   to   be   a  82 See   Cole   v.   Millerton   Iron   Co., 

corporation    organized    under"    such  133  N.  Y.  164,  28  Am.  St.  Eep.  615, 

chapter,   it   was   held   that   the   reor--  30    N.    E.    847;    Friedenwald    Co.    v. 

ganized   corporation   was   a  new  cor-  Asheville  Tobacco  "Works  &  Cigarette 

poration,  and,  as  such,  subject  to  the  Co.,  117  N.  C.  544,  23  S.  E.  490;  Sav- 

franchise  tax  imposed  by  Laws  1886,  ings  Bank  v.  Saohtlefben,  67  Tex.  420, 

c.   143.     In  re  New  York  &  S.  Inv.  3  S.  "W.  733. 

Co.,  16  N.  Y.  Supp.  213. 
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secnritiea  of  the  new  company  in  payment  of  his  elaim.^^  On  the 
other  hand,  the  old  company,  of  course,  is  not  liable  for  infringement 
of  patents  by  the  new  company ,**  nor  for  injuries  to  person  or  prop- 
erty by  the  reorganized  railroad  company  after  the  purchase  at  fore- 
closure sale,®  nor  for  any  debts  contracted  or  wrongs  committed  by 
the  succeeding  corporation,  unless  the  circumstances  are  such  as  to 
make  it  liable  under  some  principle  of  the  law  of  agency.'^® 

XV.   LACHES  AS  BARRING  RIGHT  TO  ATTACK 

§  5001.  General  rule.  There  is  no  question  but  that  the  right,  il 
any,  to  attack  a  transfer  or  purchase  for  reorganization,  or  the  re- 
organization itself,  may  be  barred  by  laches.^''  The  objecting  party 
must  act  promptly  in  asserting  his  rights,  and  in  applying  to  the 
court  for  relief  if  they  are  denied.''*  Likewise,  objecting  bondholders 
must  act  diligently  where  they  seek  to  change  a  foreclosure  decree 
as  to  using  bonds  as  purchase  money  and  fixing  the  amount  due  on 
the  bonds,  to  correct  an  alleged  inequality  among  the  bondholders.^® 

Laches  on  the  part  of  a  stockholder,  especially  where  the  affairs  of 
the  company  have  been  so  changed  that  it  would  be  impossible  to 
restore  the  status  quo,  precludes  his  attacking  the  reorganization  as 
invalid.'"     But  a  suit  by  one  signer  of  a  reorganization  agreement 

23  First  Nat.  Bank  of  Obattanooga,  What  constitutes  laehes,  see  Cox  v, 

Tennessee   v.   Eadford   Trust   Co.,   80  Stffkes,  156  N.  Y.  491,  51  N.  E.  316, 

Fed.  569.  rev'g  78  Hun  331,  29  N.  Y.  Supp.  141. 

21  American    Electrical    Novelty    &  28  Foster  v.  Mansfield,  C.  &  L.  M. 

Manufacturing    Co.    v.    Acme    Bleo.  B.  Co.,  146  U.  S.  88,  36  L.  Ed.  899; 

Lamp  Co.,  Ill  Fed.  739.  Twin  Lick  Oil  Co.  v.  Marbury,  91  TJ. 

25  Western  B.  Co,  v.  Davis,  66  Ala.  S.  587,  23  L.  Ed.  328 ;  Carey  v.  Hous- 
578.  ton  &  T.  Cent.  By.  Co.,  52  Fed.  671; 

26  Davis  Provision  Co.  v.  Fowler  Wetmore  v.  St.  Paul  &  P.  B.  Co.,  3 
Bros.,  20  N.  Y.  App.  Div.  626,  47  N.  Fed.  177;  Burgess  v.  St.  Louis  Coun- 
Y.  Supp.  205,  afC'd  163  N.  Y.  580,  ty  B.  Co.,  99  Mo.  496,  12  S.  W.  1D50; 
57  N.  B.  1108.  Kitchen  v.  St.  Louis,  K.  C.  &  N.  By. 

2'?Wenger  v.  Chicago  &  E.  B.  Co.,  Co.,  69  Mo.  224;   Ashhurst's  Appeal, 

105  Fed.  796;  Lyman  v.  Kansas  City  60  Pa.  St.  290. 

&  A.  B..  Co.,  101  Fed.  636;  Cutter  v.  29Eeal  Estate  Trust   Co.  v.  Perry 

Iowa  Water  Co.,  96  Fed.  777;  Somer-  Ccranty  B.  Co.,  213  Pa.  57,  62  Atl.  25, 

set  By.  v.  Pierce,  88  Me.  86,  33  Atl.  holding   that   delay   of   five   months, 

772; .  State    v.    Germania    Bank,    90  during  which  a  new  company  has  been 

Minn.  150,  95  N.  W.  1116.    See  Kan-  formed  and  large  sums  of  money  ex- 

sas  City  Southern  B.  Co.  v.  Guardian  pended,  is  fatal. 

Trust  Co.,  240  TJ.  S.  166,  60  L.  Ed.  579,  30  Ecker  v.  Kentucky  Eefining  Co, 

aflf'g  210  Fed,  696.  144  Ky.  264,  138  S.  W.  264. 
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to  enforce  it  precludes  the  charge  of  laches  against  other  signers  who 
do  not  sue  until  long  afterwards.'^ 

§5002.  Excusable  delay.  While  laches  may  preclude  a  creditor 
from  attacking  a  reorganization,  yet  delay  which  is  at  least  excusable, 
if  not  absolutely  unavoidable,  is  not  fatal.'" 

§  5093.  Effect  of  want  of  knowledge  of  reorganization.  There  is 
no  laches,  ordinarily,  in  attacking  a  reorganizaton,  where  the  stock- 
holder had  no  knowledge  of  the  reorganization.'' 

XVI.    PAETIES   TO   ACTIONS  RELATING  TO  EEOEGANIZATION 

§  5004.  Necessary  parties — ^In  general.  Where  only  the  reor- 
ganization committee  and  the  new  company  are  made  parties  to  a  suit 
by  a  stockholder,  a  decree  dealing  with  the  entire  subject-matter  of 
the  trust  cannot  be  rendered  affecting  the  rights  of  creditors  and  other 
eestuis  que  trustent  who  are  not  made  parties.'* 

§  5005.  —  Stockholders  of  old  company.  In  an  action  by  the  new 
corporation  on  a  claim  which  belonged  to  the  old  company,,  the  stock- 
holders of  the  old  company  are  not  necessary  parties.'*  But  an  action 
does  not  lie  against  a  reorganized  corporation  on  a  claim  against  the 
old  company  on  the  ground  that  it  issued  bonds  and  stock  to  stock- 
holders of  the  old  company  without  protecting  the  rights  of  unse- 
cured creditors,  unless  such  stockholders  are  joined  as  defendants." 

§5006.  — Stockholders  of  new  company.  Where  a  stockholder 
files  a  bill  to  enforce  his  rights  against  a  new  corporation  formed  to 
take  over  the  assets  of  a  company  in  which  he  was  a  stockholder,  the 
stockholders  of  the  new  company  are  not  necessary  parties  where  no 
relief  is  sought  against  them.'''  But  a  court  cannot  decree  an  inter- 
est in  a  new  corporation,  organized  by  a  majority  of  the  stockhold- 
ers of  the  old  corporation  and  to  whom  the  property  was  transferred, 

31  Cox  V.  Stokes,  156  N.  Y.  491,  51  36  St.  Francis  Elec.  Light  Co.  v. 
N.  E.  316,  rev^g  78  Hun  331,  29  N.  Y.  Electric  Supply  Co.,  69  Ark.  174,  61 
Supp.  141.  S.  W.  912. 

32  Northern  Pae.  R.  Co.  v.  Boyd,  SSWenger  v.  Chicago  &  E.  E.  Co., 
£28  V.  8.  482,  509,  57  L.  Ed.  931.  105  Fed.  796. 

33  Farish  v.  Cieneguita  Copper  Co.,  87  Sparrow  v.  E.  Bement  &  Sons, 
12  Ariz.  235,  100  Pac.  781.  142   Mich.  441,  10  L.  B.  A.    (N.   8.) 

34Sehuler  v.  Southern  Iron  &  Steel  '  725,  105  N.  W.  881,  12  Det.  L.  N.  79«. 
Co.  (N.  J.  Ch.),  75  Atl.  552. 
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to  minority  stockholders  of  the  old  corporation,  where  all  the  stock- 
holders in  the  new  corporation  are  not  parties  to  the  action.'* 

§  5007.  —  New  corporation.  Where  a  trustee  was  appointed  by 
bondholders  for  the  foreclosure  of  a  mortgage  upon  default  of  the 
payment  of  bonds  secured  thereby,  and  it  was  made  the  duty  of  the 
trustee  to  organize  a  new  corporation,  the  new  corporation  to  pur- 
chase the  property  foreclosed,  the  new  corporation,  since  it  did  not 
exist  at  the  time  of  the  creation  of  the  trust,  could  not  be  deemed 
to  have  been  a  party  thereto,  and  hence  bondholders  are  the  proper 
parties  to  sue  the  trustees  for  an  accounting,  and  need  not  make  the 
new  corporation  a  party.'^  A  reorganization  may  be  set  aside  by 
the,  courts  without  bringing  in  as  a  party  the  foreign  corporation  into 
which  the  original  domestic  company  has  been  reorganized.*"  In  an 
action  by  bondholders  against  the  trustee  in  the  mortgage  for  an 
accounting  of  the  proceeds  of  the  foreclosure  sale,  the  new  company 
created  under  the  reorganization  proceedings  is  not  a  necessary  party, 
where  its  title  is  not  questioned  and  no  relief  is  sought  against  it.*^ 

38  Eossing  V.  State  Bank  of  Bode,  41  Zebley  v.  Farmers '  Loan  & 
—  Iowa  — ,  165  N.  W.  254.  Trust   Co.,   139   N.   Y.   461,   34  N.  E. 

39  Dunning  V.  Bates,  186  Mass.  123,  1067. 
71  N.  E.  309. 

iOFarish  v.  Cieneguita  Copper  Co., 
12  Ariz.  235,  100  Pae.  781. 
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